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Fowler v. Unionaid Life Ins. Co. 


LIFE. 

FOWLER v. UNIONAID LIFE INS. CO. (No. 141.) 
Supreme Court of Arkansas. Oct. 14, 1929. 
20 Southwestern Reporter (2d) 611. 

1. INSURANCE—INSURANCE POLICIES SHOULD RECEIVE LIBERAL 
AND REASONABLE CONSTRUCTION IN FAVOR OF BENEFICIAR- 
IES. 

Policies of insurance should receive liberal and reasonable construction in 
favor of beneficiaries instead of insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—THAT INSURANCE POLICY SHOULD RECEIVE LIB- 
ERAL AND REASONABLE CONSTRUCTION IN BENEFICIARIES’ 
FAVOR DOES NOT JUSTIFY SELECTING CERTIFICATE OR APPLI- 
CATION ALONE, WHERE PARTIES AGREED ‘1'HAT APPLICATION, 
CERTIFICATE, AND BY-LAWS CONSTITUTED CONTRACT. 

Fact that policies of insurance should receive liberal and reasonable con- 
struction in favor of beneficiaries does not justify selection of certificate or 
application alone in cases where both parties have agreed that application, 
certificate, and by-laws shall constitute contract. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

3. INSURANCE—IF DOUBT EXISTED AS TO CONSTRUCTION OF LIFE 
INSURANCE CONTRACT; IT SHOULD BE INTERPRETED AGAINST 
INSURER DRAWING CONTRACT. 

If any doubt existed as to construction of life insurance contract, it should 
be interpreted against insurer who drew contract. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


7. INSURANCE—REINSURER HAD NO RIGHTS WHICH ORIGINAL 
INSURER DID NOT HAVE AT TIME REINSURANCE AGREEMENT 
WAS EFFECTED. 

Insurance company with whom original insurer entered into reinsurance 
agreement had no rights which original insurer did not have at time reinsurance 
agreement was entered into. 

(For other cases, see Insurance, Dec. Dig. § 679.) 


8. INSURANCE—REINSURER DID NOT VIOLATE LIFE INSURANCE 
CONTRACT BY INCREASING RATE, WHERE INSURED AGREED 
WITH ORIGINAL INSURER THAT BY-LAWS PROVIDING FOR 
INCREASE SHOULD BE PART OF CONTRACT. 

Where insured, in making contract of insurance, had agreed with insurer 
that application, policy, and by-laws of insurer should constitute contract of 
insurance, and by-laws provided that premium rates could be increased, reinsurer 
did not violate insurance contract of insured with original insurer by increasing 
rates. 


(For other cases, see Insurance, Dec. Dig. § 679.) 

Appeal from Benton Chancery Court; Lee Seamster, Chancellor. 

Action between L. W. Fowler and the Unionaid Life Insurance Company. 
Decree adverse to the party first named, and he appeals. Affirmed. 

E. M. Fowler, of Rogers, for appellant. 

J. V. Walker, of Fayetteville, W. B. Sorrells and Creed Caldwell, both of 
Pine Bluff, Bullion & Harrison, of Little Rock, and Duty & Duty, of Rogers, 
for appellee. 

Meuarrty, J. On the first day of October, 1914, the appellant, L. W. Fowler, 
made application for membership in the Mutual Aid Union and was issued a 
certificate by said company. The application stated that it was understood that 
the value and conditions of the certificate for membership to be issued on this 
application shall be as follows: The application then states that if death should 
occur within the first six months, the beneficiary shall receive $75, and that the 
value of the certificate would then increase $12.50 per calendar month until the 
value of the certificate was $1,000, provided that prompt and due payment be 
made of all assessments, as provided by the by-laws and regulations of the 
Mutual Aid Union. 
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The assessment was to begin at 38 cents and reach its maximum at $1.18. 
This was a Mutual Assessment Company, and the appellant paid his assessments 
from 1914 up until December, 1926, when the Mutual Aid Union entered into a 
reinsurance contract with the appellee. 


The application also contained the provision that it should be considered a 
part of the contract for membership, and that, if the application was accepted 
and certificate issued, the applicant accepted the by-laws and regulations with all 
amendment governing the Mutual Aid Union, and appointed and constituted 
J. W. Walker, R. H. Whitlow, and J. E. Felker the officers of the Mutual Aid 
Union jointly, and their successors, to be his lawful attorney, in fact, to cast his 
vote at the annual election on the first Tuesday in January of each year, not 
only on the question of the election of the directors, but any other question 
arising for consideration. = 5 

This power of attorney was never revoked by appellant, and this application 
was a part of the contract and a warranty by the member. ; . 

From the application there was issued to appellant a certificate in circle 
No. 3, certificate No. 822. It provided for the payment of the amounts mentioned 
in the application within 30 days after the receipt at the home office of satis- 
factory proof of the death of the applicant. 

After the reinsurance contract was entered into between appellant and the 
Mutual Aid Union, the appellee wrote appellant a letter and inclosed him a notice 
of the reinsurance agreement. It expressly stated in the letter that it assumed 
the liabilities of the Mutual Aid Union to its members and certificate holders and 
would carry out the agreement of the Mutual Aid Union with the members 
subject to the terms of the transfer. 

The letter also stated: “Kindly attach the enclosed Certificate of Assump- 
tion to your membership certificate, which is all that is necessary, and hereafter 
address all communications and make your remittances for assessments to the 
Unionaid Life Insurance Company, Rogers, Arkansas.” 

The certificate of assumption accompanying said letter reinsured and assumed 
all liability under certificate No. 822, but expressly stated that this contract is 
made in conformity with the insurance contract between the Unionaid Life 
Insurance Company and the Mutual Aid Union, filed with and approved by the 
commissioner of insurance and revenues of the state of Arkansas, etc. 

Appellee sent appellant a notice on June 17, 1928, advising him that his rate 


for the month of June under the certificate that he held would be $1.92, and 
stated certain options that he might have. : 


The reinsurance contract provided that the payment of the premium or assess- 
ment should be determined by the acceptance of the terms and provisions. 

The appellant in his application, as we have already said, provided that the 
application and certificate, together with the by-laws, are taken and construed 
as a part of the agreement. In other words, appellant’s contract was not simply 
the certificate, but it was the application, the certificate, and the by-laws of the 
company. This was the agreement of the parties. This was the contract. 

The articles of incorporation of the Mutual Aid Union provided: “The 
board of directors shall have power to adopt and execute such plans and systems 
of insurance as they may deem for the best interests of the corporation; to fix 
and determine the amount for which the policy or certificate shall be issued, 
rates and amounts of assessments or premiums and the terms and manner of 
payment thereof; to make, alter or repeal by-laws, rules and regulations for the 
transaction of the business of the corporation and as they may deem expedient.” 

At the time that appellant made his application and received a certificate in 

1914 one of the by-laws in force provided: “Any amendment, alteration or addi- 
tion to this instrument must be proposed by one of the directors and must have 
the unanimous support of the board of directors before being accepted.” 
_ It further states: “The association retains the right and privilege to call 
increased, additional or extra assessments for those members belonging to circles 
or in the step-rate division, as is necessary or deemed expedient by the board of 
directors.” 

The appellant first contends that the lower court committed reversible error 
in finding that appellee had a right to adjust the rate of insurance premiums 
which appellant had been paying, and he bases his contention on the fact that 
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the application and certificate fixed the amount of assessments—the minimum 
being 38 cents and the maximum $1.18—and contends that this was a written 
contract between the appellant and the Mutual Aid Union, and that appellant 
had no right to change this written contract without his consent. 


If the certificate and application constituted the whole contract, appellant’s 
contention would be correct. But the certificate and application did not con- 
stitute the whole contract. It was expressly agreed by the parties that the 
by-laws of the association should be a part of the contract, and the by-laws 
authorized the increase of rates. 

Appellant first cites and relies on the case of American Insurance Union v. 
Rowland, 177 Ark. 875, 8 S. W. (2d) 452, 455. In that case, among other things, 
we said: “In the instant case, the undisputed proof is that the appellant did not 
send to the insured a copy of the merger contract, and that it was not attached 
to the policy, but the letter sent stated that the appellant assumed the original 
contract, and that contract had the disability clause, and the insured was never 
notified until two years after the maximum assessment had been reached, and 
in the instant case the suit was based on the original certificate. In the Knight 
case it was based upon the merger contract. * * * Mrs. Robinson never received 
the merger contract, and never heard of it. In the instant case, Mrs. Vandment 
never received it, and the only thing she ever heard about it was that the letter 
stated it was on file with the Insurance Department.” 

But we also said in that case: “Both parties to the contract are bound by it, 
but they are bound by all the provisions. The cardinal rule in the interpretation 
of contracts is to ascertain the intention of the parties and give effect to that 
intention, if it can be done consistently with legal principles.” American Ins. 
Union v. Rowland, 177 Ar. 875, 8 S. W. (2d) 452, 454. 

[1-3] Policies of insurance should receive a liberal and reasonable construction 
in favor of the beneficiaries. But that does not mean you can select the certificate 
or the application alone in cases where both parties have agreed that the application, 
certificate and by-laws shall constitute the contract. The intention of the parties 
manifestly was that the by-laws constituted a part of the contract and the parties 
were bound to know that the by-laws authorized a change in the assessments. If 
any doubt existed as to the construction of the contract, it should be interpreted 
against the party who has drawn the contract; that is, the insurance company. But 
in this case there can be no doubt about the meaning of the contract. 

[4-6] It is also a well-settled rule in construing a contract that the intention of 
the parties is to be gathered not from particular words and phrases but from the 
whole context of the agreement. In fact, it may be said to be a settled rule in the 
construction of contracts that the interpretation must be upon the entire instrument 
and not merely on disjointed or particular parts of it. The whole context is to be 
considered in ascertaining the intention of the parties even though the immediate 
object of inquiry is the meaning of an isolated clause. Every word in the agreement 
must be taken to have been used for a purpose, and no word should be rejected 
as mere surplusage if the court can discover any reasonable purpose thereof which 
can be gathered from the whole instrument. The contract must be viewed from be- 
ginning to end, and all its terms must pass in review, for one clause may modify, 
limit, or illuminate the other. Taking its words in their ordinary and usual mean- 
ing, no substantive clause must be allowed to perish by construction, unless insur- 
mountable obstacles stand in the way of any other course. Seeming contradictions 
must be harmonized, if that course is reasonably possible. Each of its provisions 
must be considered in connection with the others, and, if possible, effect must be 
given to all. A construction which-entirely neutralizes one provision should not be 
adopted if the contract is susceptible of another which gives effect to all of its pro- 
visions. American Ins. Union v. Rowland, 177 Ark. 875, 8 S. W. (2d) 452; 6 R. C. 
L. 837, 838. 

And, in the instant case, if the entire contract is considered, there can be no 
doubt that the right to change or raise the rates was agreed to and that the appellant 
authorized the officers of the company to act as his attorney in fact and cast any 
vote that he might cast. 

The appellant next calls attention to American Insurance Union v. Robinson, 
170 Ark. 767, 281 S. W. 393, 394. In that case the court said: “The rider which 
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the Home Protective Association of Springdale, Ark., attached to the certificate of 
insurance issued to Mary S. Robinson by the American Mutual Benefit Association 
of Jonesboro was an absolute assumption of liability under certificate No. 908, 
Class 4, issued by the latter fraternal organization to Mrs. Robinson. Her certi- 
ficate and roll numbers were changed for the purposes’ of designation and reference, 
but the rider did not attempt to change her membership or the terms of her original 
contract. It contained no provision requiring her to accept the rules and by-laws of 
the Home Protective association of Springdale, nor did it contain a notification that 
her certificate would be controlled or governed by them.” 

This contract is made in conformity with the reinsurance contract between the 
Unionaid Life Insurance Company of Rogers, Ark., and the Mutual Aid Union of 
Rogers, Ark., of date December 14, 1926, filed with and approved by the commissioner 
of insurance and revenues of the state of Arkansas, and certified to by him as 
fully protecting the interest of all the certificate holders of the Mutual Aid Union 
of Rogers, Ark. The notice also provided that liabilities were assumed and would 
be carried out subject to the terms of the transfer. 

[7] We agree with the appellant that appellee had no rights which the Mutual 
Aid Union did not have at the time the reinsurance agreement was entered into, but 
we do not agree that the Mutual Aid Union could not raise the rates. This, as we 
have already stated, was expressly provided for in the by-laws which were a part of 
appellant’s contract. 

Appellant calls attention next to the case 173 Ark. where an attempt was made to 
adjust rates. In that case we said: “These contracts provided that when the assured 
became a member or policyholder of the association he should pay an initial assess- 
ment, which thereafter should increase and be payable at the rate of one cent per 
month during the membership until the 78th month from the date of the policy, 
when the maximum assessment would be reached.” Mutual Relief Association v. 
Ray, 173 Ark. 9, 292 S. W. 396, 399. 

And we also said in that case: 

“Section 5 of the by-laws provides, in part, as follows: ‘The revenue of this 
association shall be derived from a policy or incidental fee, the amount of which 
shall be fixed by the board of directors and may be raised or lowered at any time as 
necessity may require. This fee shall be paid when the application is made for 
membership and shall be used in defraying expenses incurred in the completion of 
a company in this association.’ 

“A mere glance at this section shows that it has no reference whatever to the 
assessments or premiums which the members had to pay in order to keep alive the 
policies of insurance. There is no provision in the policy or in the by-laws of the 
association which binds the policyholder to any by-laws of the association that 
might thereafter be adopted, or any rules or regulations that it might become 
necessary for the association to adopt thereafter, in order to conform to any future 
laws enacted for the government of mutual assessment benefit associations. There- 
fore it is manifest that the appellant had no authority, under the contract and by- 
laws of the association in existence at the time the policies in controversy were issued 
and the laws governing assessment associations at the time, to increase the 
premium rates beyond those specified in the contracts of insurance.” 

The difference between that case and this is that the authority given there was 
to raise the incidental fee and, as the court held, had no reference whatever to as- 
sessments. In that case there was nothing to bind the policyholder to any by-laws 
or any rules or regulations. In the instance case the appellant contracted that the 
by-laws should be a part of the contract of insurance and agreed for a change of 
rates ; agreed to be bound by the by-laws of the association: and designated the 
officers as his attorneys in fact to vote for him at the annual election. 

[8] We therefore conclude that there was no violation of the contract by the 
appellee. Since we hold that the appellee had a right to change the rates under 
the contract and that there was no violation of the contract by it, it becomes un- 
necessary to discuss or decide the other questions discussed by the attorneys. 

The chancellor’s finding is supported by the evidence, and the decree is there- 
fore affirmed. 











Gallegly et al v. American Ins. Union 


GALLEGLY et al. v. AMERICAN INS. UNION. (No. 113.) 
Supreme Court of Arkansas. Sept. 30, 1929. 
Rehearing Denied Nov. 4, 1929. 

20 Southwestern Reporter (2d) 642. 


1, INSURANCE—HEIRS OF DECEASED BENEFICIARY COULD SUE ON 
nies.” THOUGH INSURER’S BY-LAWS DID NOT MENTION 
HEIRS. 


Heirs at law of beneficiary of insurance policy were entitled to whatever bene- 
fits might have accrued to their ancestor, and could sue on policy as heirs of bene- 
ficiary, though there was no declaration in by-laws of insurer relating to heirs, 
or relatives of deceased beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 796.) 


2. INSURANCE—EXACTION BY FRATERNAL BENEFIT SOCIETY OF 
CHAPTER DUES FROM INSURED IN ADDITION TO PREMIUMS 
HELD UNAUTHORIZED, WHERE INSURED WAS NOT INITIATED 
INTO ANY CHAPTER. 


Where by-laws of fraternal benefit society provided for organization of 
chapters to create fraternal spirit and for charity purposes, and provided for 
payment to cashier of such dues as chapter might prescribe, but insured never 
made application and was never initiated into any chapter, and there was no 
chapter in town where insured lived, exaction of chapter dues in addition to 
premiums from insured was unauthorized, and money paid in as dues remained 
property of insured. 


(For other cases, see Insurance, Dec. Dig. § 731.) 


3. INSURANCE—PAYMENT OF CHAPTER DUES BY INSURED HELD 
NOT VOLUNTARY, WHERE MADE WITHOUT KNOWLEDGE THAT 
SOCIETY WAS UNAUTHORIZED TO COLLECT DUES. 

Where insured holding policy in fraternal benefit society was never initiated 
into any chapter, payment by insured of chapter dues required to be paid as 
chapter might prescribe held not voluntary, since made without full knowledge 
of fact that society was not authorized to collect same and under coercion im- 
plicit in demand for dues. 

(For other cases, see Insurance, Dec. Dig. § 743.) 

4. INSURANCE—INSURER, WRONGFULLY COLLECTING DUES FROM 
INSURED IN AMOUNT EXCEEDING PREMIUM, WAS REQUIRED 
TO APPLY FUNDS ON PREMIUM, OR LAW WILL MAKE APPLI- 
CATION TO AVOID FORFEITURE. 


Where fraternal benefit society exacted membership dues from insured with- 
out authority under by-laws providing for payment of dues as chapter might 
prescribe, so that money paid remained property of insured and amounted to 
sum greater than premium due, insurer was required to apply funds in its hands 
wrongfully collected from insured to payment of unpaid premium to avoid 
forfeiture, and where failing to do so, law makes such application; it! being in- 
equitable to permit society to forfeit contract for nonpayment of assessment 
when it has money of member to an amount covering assessment, and has 
power to apply money as assessment. 


(For other cases, see Insurance, Dec. Dig. § 753[1].) 


7. INSURANCE—INSURER REFUSING TENDER OF PREMIUM AND 
FORFEITING POLICY CANNOT COMPLAIN OF FAILURE TO PAY 
SUBSEQUENT PREMIUMS. 


Where insurer refused to accept premiums tendered and declared policy 
forfeited, and tender of future premiums would have been futile, failure .to pay, 
same could not be complained of by insurer. 

(For other cases, see Insurance, Dec. Dig. § 754.) 


8. INSURANCE—DEFENDANT, HAVING CENTRAL ORGANIZATION 
AND LOCAL CHAPTERS FOR BENEFITS IN ADDITION TO INSUR- 
ANCE, HELD FRATERNAL BENEFIT SOCIETY NOT' SUBJECT TO 
mm AND ATTORNEY’S FEES (Crawford & Moses’ Dig. § 
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Constitution and by-laws providing for creation and operation of defendant as 
fraternal benefit society with central organization and local chapters, and for initia- 
tion and ritualistic work common to organization of its kind, intended for 
indirect benefits resulting from fostering of fraternal spirit, showed defend- 
ant was fraternal benefit society and not subject to penalties prescribed b 
Crawford and Moses’ Dig. § 6155, for failure to pay claims due jt, nor liable 
for attorney’s fees. 

(For other cases, see Insurance, Dec. Dig. § 800.) 


Appeal from Circuit Court, Clay County; G. E. Keck, Judge. 

Suit by Mary Gallegly and others against the American Insurance Union. 
Judgment for defendant, and plaintiffs appeal. Reversed and rendered. 

Oliver & Oliver, of Corning, for appellants. 

Caraway, Baker & Gautney, of Jonesboro, for appellee. 

ButLer, J. This is a suit on an insurance policy issued to D. N. Thomas, 
by appellee. Sophie Thomas, wife of assured and mother of appellants, was the 
beneficiary named in the policy. She died at an undisclosed date and the as- 
sured died on September 20, 1927. Appellants are adults, and their mother and 
father died intestate leaving no debts. 

The trial was before the court sitting as a jury, and a judgment was 
rendered finding “the issues of law and fact for the defendants,” and dis- 
missed the suit of appellants, who in apt time filed their motion for a new trial 
in which the following assignments of error were made: 

1. “That the findings of the court are contrary to the evidence.” 

2. “That the findings of the court are contrary to the law.” 

3. “That the findings of the court are contrary to the law and the evi- 
dence.” 

4. “That the court erred in its holding that the defendant was not bound, 
under the terms of its contract, to advance or pay for him, Thomas, the one 
month’s premium for Oct. 1926, being the month for which defendant at- 
tempted to forfeit the contract of insurance sued on.” 

5. “That the court erred in its holding that the defendant was not com- 
pelled to use the reserve that had accumulated upon the contract sued on in 
order to prevent a forfeiture, rather than to declare a forfeiture and thus ob- 
tain the reserve for its own use.” 

The motion was overruled; hence this appeal. 

[1] Appellee first insists that appellants were not entitled to bring or 
maintain this action because there is no provision either in the certificate or by- 
laws that will permit a relative to sue for an alleged claim. The answer to 
this is that they are not suing as relatives of the assured, but as the heirs at 
law of the beneficiary, and as such are entitled to whatever benefits might have 
accrued to their ancestor, and the fact that there is no declaration in the by- 
laws relating to the heirs or relatives of a deceased beneficiary cannot dimin- 
ish or change their legal status or their rights thereunder, and it therefore 
follows that they are proper parties plaintiff in this case. 

The principal defense of the appellee (defendant below) was and is that 
the policy, the basis of this action, was forfeited for nonpayment of the 
monthly premium falling due October 1, 1926. 

It is admitted by the appellant that under the constitution and by-laws of 
appellee this, if true, is,;a perfect defense; but they say such was not in fact 
the case. The facts relevant to the material question in issue are undisputed, 
and such as are necessary for the decision of the case will be stated in this opin- 
ion. 


The assured was a member of and held a certificate of insurance on his 
life in favor of the beneficiary hereinbefore named, in some kind of insurance 
company or association known as the “Home Protective Association.” In the 
aforesaid certificate he was insured for the sum of $1,000, for which he paid 
a monthly premium of $1.44. He held this certificate for an undisclosed per- 
iod of years and paid his premiums promptly on the lst day of each month until 
the year 1919, when the association surrendered its assets to appellee, which took 
over its membership and agreed to pay the claims then existing and such death 
claims of the membership of the Home Protective Association as might there- 
after accrue. It was also agreed, in what appellee calls the “merger agreement” 











Life] Gallegly et al v. American Ins. Union 9 


of the two insurance companies, that appelle might and should increase the 
premiums due each month to “a sum sufficient to meet the costs of his insurance 
on the basis of the American Experience Table of Mortality, with interest at 
4%, or upon such other standard table of mortality and plan as may be deemed 
necessary by the National Board of the American Insurance Union, to meet the 
costs of his insurance.” 


The constitution and by-laws of the appellee provided for its creation and 
operation as a fraternal benefit society, with a central organization and local 
“chapters” and for initiation, ritualistic work, etc., such as are common in organi- 
zations of its kind; these chapters to have chaplains and various other officers, 
one of whom was called the “cashier,” the idea being that in addition to the insur- 
ance benefit, other indirect but highly important benefits would accrue to the 
membership from the fraternal spirit inaugurated and fostered by the local chap- 
ters; the frequent meetings, the ritualistic work, the visits of the brethren in 
sickness, their charity in distress, and the promoting and cementing of friend- 
ship by frequent association. 


In part, to provide funds for this important and laudable portion of the ac- 
tivities and benefactions of appellee, section 907 of the by-laws provided that: 
“Beginning with the date of his admission, each life benefit member shall pay to 
the cashier of his chapter, in addition to his monthly premium, such sum as Chap- 
ter dues as his Chapter may prescribe, which shall be not less than 15 cents a month, 
nor more then 25 cents. * * *” 

Such was the agreement under which assured became a member of appellee 
union, such were appellee’s professed aims, and such the manner in which it 
proposed to function. Beginning with January 1, 1922, insured’s dues were in- 
creased from $1.44 per month to $6.95 per month, and with the beginning of each 
year thereafter the monthly dues were increased 75 cents, so that on January 
1, 1926, his dues rea¢hed the sum of $9.95 a month, and continued so down to and 
including the date of the alleged forfeiture, October 1, 1926. The assured paid 
each month his premiums down to and including September 1, 1926. About a year 
prior to the last-mentioned date, he suffered a paralytic stroke and never neft 
his bed until his death; his daughter, Mrs. Gallegly, one of the appellants, at- 
tending to his wants and paying his monthly insurance premiums. When it be- 
came time to remit for the November premium, Mrs. Gallegly discovered that 
she had failed to send in the October premium, and on November 4th remitted for 
both the October and November premiums, with an explanation. The remittance 
was returned by the appellee with certain blanks for reinstatement, including a 
certificate of “good health” to be made as a prerequisite to a consideration of the 
application. As the assured was and had been a helpless and incurable invalid 
for more than a year, the certificate could not be made, and after some time 
Mrs. Gallegly and assured were advised by appellee that the policy had been 
forfeited for the failure to pay the October premium within the 20 days of grace. 
Tender was made for four months’ premiums in advance, which was refused, and 
no other premiums were paid. Assured died September 20, 1927. 

Beginning with January 1, 1922, and continuing each month until and in- 
cluding September 1, 1926, appellee union exacted of assured, and he paid, in 
addition to the premiums on his policy, a monthly fee of 25 cents as “chapter 
dues,” the total of which amounted on October 1, 1926, to a sum in excess of 
the premium due on that date. As under the merger agreement, which has 
been quoted, the “costs of the insurance” were met by the payment of the monthly 
premiums, the only legitimate purpose for which the chapter dues could have 
been collected was to provide for the needs of the chapter in its ritualistic work 
and to aid in its fraternal activities. But it appears that this was not the real 
motive for the collection of this sum, nor the uses to which it was devoted. 
There were 12,000 members taken over by appellee from the Home Protective 
Association and 38,000 from other associations which appellee absorbed. The 
reasonable inference is that each of these were required and did pay 25 cents each 
month as chapter fees, all of which totaled each month the sum of $12,500. Now, 
neither assured Thomas, nor any other of the bretheren acquired from the various 
associations taken over by appellee, ever made application to and none were 
ever initiated into any chapter. Assured lived in or near the town of Corning, Ark. 
There was never any chapter of appellee at that place. When the assured and 
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the 38,000 others became members of the appellee union, they were assessed chapter 
dues as members of chapter 2200, the domicile of which was said to have been at 
Columbus, Ohio, but into which neither assured nor the others were ever initiated or 
attended, because it never met. It never had a meeting during its entire alleged 
existence, and we are warranted in concluding that it never did have any existence, 
but was as “insubstantial” as Prospero’s airy pageant, “such stuff as dreams are 
made of,” with this marked difference, that nothing ever comes of dreams, while 
$12,500 monthly came of this out of the policyholders, in excess of the “cost of in- 
surance.” 


[2-4] In the case of Mutual Aid Union v, Perdue, 162 Ark. 551, 258 S. W. 
375, it was held that where, under the by-laws, assessments are required to be 
levied by the board of directors, the levy of such assessments by the secretary 
is without authority, and a failure to pay an assessment so levied did not work 
a forfeiture of the policy. Applying the rule announced in that case to the 
facts of the case at bar, it is clear that the exaction of the chapter dues was 
without authority. Their payment by assured and his agents cannot be said 
to have been voluntary, because it was made without a full knowledge of the 
fact and under coercion implicit in the very demand. Because of this the money 
so demanded and paid remained the property of the assured, and on October 1, 
1926, amounted to a sum greater than the premium due. Under such circum- 
stances, the insurer should have applied the funds in its hands wrongfully col- 
lected from the insured to the payment of the premium, and thus avoid a for- 
feiture, and, having failed in this duty, the law makes the application, and doing 
so in this case, it follows that the premium due October 1, 1926, had been paid 
before its due date and there was no forfeiture. We think the conclusion reached 
consonant with reason and has the support of authority. “It is inequitable and 
against the policy of the law to permit a society to forfeit a contract of insur- 
ance for non-payment of an assessment, when it has in its possession the money 
of the member to an amount covering the assessment and has the power to 
apply the money as an assessment.” Niblack Accident Ins. and Benefit Socie- 
ties (2d Ed.) § 271. 

[5] In the case of Knight v. Supreme Council, etce., reported at page 427 
of 6 N. Y. S., 53 Hun, 631, the court said at page 429 of 6 N. Y. S.: “The de- 
fendant had already in its hands moneys illegally exacted from the deceased 
which it ought to have applied to the extinguishment of the assessment. * * * 
Knight became a member of the order on the 28th day of July, 1884. He was 
not liable for any assessment for any loss prior thereto. Yet it is shown in the 
case that he was included in and paid an assessment of July 22, 1884, under 
circumstances which would show that it was not a voluntary payment. * * * 
So long as there remained in the treasury of the defendant sufficient funds 
of the deceased with which to pay the assessment in question, no defense of 
forfeiture for non-payment was available to it.” The issue relative to the illegal 
demand and of the payment of such for chapter dues, while not raised by the 
pleadings originally filed, was raised by the evidence introduced to which no 
exception was made, and therefore the complaint will be treated as amended 
to conform to the proof. 

[6] It will be noted that the learned trial judge made no specific findings 
of fact or declarations of law, and for that, and the further reason that from 
an inspection of the record a question of law only was involved, we think the 
second assignment of error was as definite as the judgment would permit and 
sufficient to bring the entire case before this court on review. 

[7] The payment of the premiums on the several monthly due dates after 
October 1, 1926, were not made, but of this appellee cannot complain, for having 
refused to accept the same when tendered, and declaring the policy forfeited, 
any tender thereafter would have been futile. However, the dues for the 
month of November and December, 1926, at $9.95 each, and those for January 
to and including September, 1927, at $10.70 each, are now due appellee. 


[8] From an inspection of the constitution and by-laws of the company, we 
have concluded that it is a “fraternal benefit society,” and not subject to the 
penalties prescribed by section 6155, C. & M. Digest, for failure to pay claims 
due by it, nor liable for an attorney’s fee in this case. 

In view of the conclusions reached, the judgment of the trial court must 
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be vacated, and the facts on the question we deem important and decisive of 
this case having been fully developed and undisputed, the clerk of this court 
will ascertain the amount due appellants from the amount named in the policy 
plus $4.30 balance of chapter dues remaining in hands of appellee, deducting 
November and December dues, 1926, at $9.95 each, and monthly dues from and 
including January to and including September, 1927, each for the sum of $10.70, 
and will enter judgment for the balance with 6 per cent. interest from Septem- 
ber 20, 1927, until paid. 


JACKSON v. LEONARD. (No. 7289.) 
Supreme Court of Georgia. Oct. 18, 1929. 
150 Southeastern Reporter 152. 

1. INSURANCE—INSURANCE COMPANY COULD WAIVE CONDITIONS 
PROVIDED IN POLICY FOR CHANGE OF BENEFICIARY. 

Under life policy providing for change in beneficiary conditioned solely on 
terms required by company, insurance company could waive any or all of such con- 
ditions. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2. INSURANCE—ISSUANCE OF NEW POLICY WAIVED ALL RESTRIC- 
TIONS FOR CHANGING BENEFICIARY IN OLD POLICY, AND NEW 
POLICY CONTAINING NEW BENEFICIARY WAS BINDING. 

Where life policy provided that insured, with consent of company, if 21 years 
of age, could change beneficiary by request to home office of insurer on company’s 
subscribed form, issuance of new policy by insurer waived all restrictions and con- 
ditions for change of beneficiary, and new policy, naming new beneficiary, was legal 
and binding. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Error from Superior Court, Fulton County; John D. Humphries, Judge. 

Proceeding between Jennie Jackson and A. C. Leonard. Judgment for the 
latter, and the former brings error. Affirmed. 

Paul Donehoo, of Atlanta, for plaintiff in error. 

T. C. Battle and J. Wightman Bowden, both of Atlanta, for defendant in error. 

Syllabus Opinion by the Court. 

Gi.Bert, J. An insurance company issued a policy on the life of a girl 18 years 
of age, making her mother the beneficiary. One of the provisions of the policy 
was as follows: “With the consent of the company, the insured, if twenty-one years 
of age, may from time to time change the beneficiary by request to the home office 
upon the company’s prescribed form accompanied by the policy, such change to take 
effect only upon endorsement hereon by the company.” Subsequently the girl was 
married, and requested the insurance company to make her husband the beneficiary 
instead of her mother, stating that the policy was lost. The insurance company is- 
sued a duplicate policy, under which the husband was designated as the beneficiary. 
The insured died before reaching the age of 21 years. Both the husband and the 
mother furnished proofs of death to the company. Upon failure of the insurance 
company to pay the mother, who had retained the original policy, she brought suit 
claiming to be the beneficiary. The insurance company filed a petition praying that 
the mother and the husband be required to interplead as to their right to the pro- 
ceeds of the Policy. The case, involving purely a question of law, was submitted to 
the judge without the intervention of a jury. A judgment was rendered in favor 
of the husband as the beneficiary, and the mother excepted. 

[1, 2] Held: The policy provided for a change in beneficiary, conditioned solely 
on terms required by the company. The company could waive any or all of such 
conditions. By the issuance of a new policy the company waived all restrictions 
and conditions, and the new policy, naming the husband as beneficiary, is legal and 
binding. Farmers’ State Bank v. Kelley, 155 Ga. 733, 737, 118 S. E. 197, and ci- 
tations. 

Judgment affirmed. 

All the Justices concur. 
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HOSKINS v. HOSKINS. 
Court of Appeals of Kentucky. June 7, 1929. 
As Modified, on Denial of Rehearing, Nov. 8, 1929. 
20 Southwestern Reporter (2d) 1029. 


1. PRINCIPAL AND AGENT—INSURED, SIGNING FORM FOR CHANGE 
OF BENEFICIARY AND RETURNING IT TO ONE INSERTING NEW 
BENEFICIARY’S NAME, MADE LATTER HIS AGENT TO DELIVER 
PAPER TO PROPER PARTIES. ; : 

Insured, signing printed form for change of beneficiary after discussing change 
with agent who wrote policy, and giving it back to one who filled in new benefi- 
ciary’s name in his presence, made such person his agent to deliver paper to proper 
parties; his natural presumption being that it was sent by such agent, and would be 
returned to him for transmission to insurance company. 

(For other cases, see Principal and Agent, Dec. Dig. § 14[2].) 


2, INSURANCE—NAMED BENEFICIARY HAS NO VESTED RIGHT DUR- 
ING INSURED’S LIFETIME, WHERE POLICY OR STATUTE AU- 
THORIZES CHANGE OF BENEFICIARY. 

Where right to change beneficiary is reserved to insured in policy or authorized 
by statute, which is part of contract, beneficiary named in policy has a mere ex- 
pectancy and no vested right or interest during insured’s lifetime. 

(For other cases, see Insurance, Dec. Dig. §586.) 


3. INSURANCE—CHANGE OF BENEFICIARY TAKES EFFECT, WHERE 
INSURED DOES SUBSTANTIALLY ALL THAT POLICY REQUIRES, 
sae FORMAL DETAILS ARE NOT COMPLETED BEFORE HIS 
Where senaved has done substantially all that policy requires of him to effect 

change of beneficiary, and all that remains to be done are ministerial acts of in- 

surer’s officers, change will take effect, though formal details are not completed 
before insured’s death. 
(For other cases, see Insurance, Dec. Dig. § 587.) 


5. INSURANCE—LIFE POLICY IS CHOSE IN ACTION, WHICH MAY 
BE ASSIGNED OR PLEDGED TO ANYONE HAVING INSURABLE 
INTEREST IN INSURED’S LIFE. 

A life insurance policy is a chose in action, which may be assigned or pledged 
as collateral to any one having an insurable interest in insured’s life to the extent 
of such interest. 

(For other cases, see Insurance, Dec. Dig. § 222.) 


6. INSURANCE — RULE REQUIRING SURRENDER OF POLICY TO 
CHANGE BENEFICIARY IS INTENDED FOR INSURER’S BENEFIT, 
AND MAY BE WAIVED. 

Most rules of procedure in effecting change of beneficiaries, including rule re- 
quiring surrender of policy for indorsement of change thereon, are intended only 
for insurer’s benefit, and hence may be waived by it. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


7. INSURANCE—BENEFICIARY NAMED IN POLICY COULD NOT COM- 
PLAIN OF FAILURE TO SEND IT TO INSURER WITH APPLICA- 
TION FOR CHANGE OF BENEFICIARY, NOR OF FAILURE TO IN- 
DORSE CHANGE THEREON. 

Provisions of life insurance policy for surrender thereof to insurer, and in- 
dorsement of change of beneficiary, thereon to effect such change, being inserted for 
protection of insurer, insured’s mother, named as beneficiary therein, could not com- 
plain of his failure to send policy to insurer with application to make his wife the 
beneficiary, nor of insurer’s failure to indorse such change thereon; such indorse- 
ment being a ministerial act. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


8. INSURANCE—RIGHTS UNDER LIFE INSURANCE POLICY HELD 


NOT DETERMINABLE BY LAWS OF STATE WHERE INSURER HAD 
HOME OFFICE. 


Rights under insurance policy issued in Kentucky on life of resident thereof 
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held not determinable by laws of California, where insurance company had its home 

office. 

(For other cases, see Insurance, Dec. Dig. § 147[1].) 

9, INSURANCE—WIDOW, WHOSE NAME INSURED INSERTED IN RE- 
QUEST FOR CHANGE OF BENEFICIARY, RECEIVED BY INSURER 
AFTER INSURED’S DEATH, HELD ENTITLED TO INSURANCE. 
Widow of insured, inserting her name as beneficiary in, and signing, printed 

request for change of beneficiary, provided by insurer, to which it was sent without 
policy, which was in possession of original beneficiary over 40 miles by mountainous 
road from hospital in which insured was patient at time, held entitled to insurance, 
though request did not reach insurer until after insured’s death and insurer’s receipt 
of notice thereof. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Thomas and Rees, JJ., dissenting. 

Appeal from Circuit Court, Perry County. 

Action by Edith Cornett Hoskins against Sallie Ann Hoskins and the Pacific 
Mutual Life Insurance Company, which paid the amount for which it admitted 
liability to a trustee. From a judgment for plaintiff, defendant Sallie Ann Hoskins 
appeals. Affirmed. 

Faulkner & Faulkner, of Hazard, for appellant. 

W. A. Stanfill, of Hazard, for appellee. 

Drury, C. William Hoskins died on March 26, 1927. His life was insured in 
the Pacific Mutual Life Insurance Company, which is what is termed an ordinary, 
legal reserve or old line company. The amount of this insurance is $3,529.38, which 
the company paid into court, and this is a contest between his mother and his 
widow, relative thereto. The widow was successful, and the mother has appealed. 

This insurance contract was made on July 7, 1921, and the mother was named as 
the beneficiary. This policy contained a provision for changing beneficiaries which 
we shall copy later. Some time after taking this policy, William Hoskins married 
Edith Cornett Hoskins, whom we shall refer to as the widow. On March 18, 
1927, William Hoskins accidentally received serious burns from contact with an 
electric wire. 

We think it well at this point to state just what happened in the trial court, just 
what was done which we are asked to undo. 

This policy, with its accumulations, amounted to $4,029.38. The company denied 
liability for any sum in excess of $3,529.38, and refused to pay any one. 

Edith Cornett Hoskins sued for the whole amount, and made the company and 
Sallie Ann Hoskins defendants. Sallie Ann Hoskins answered, and claimed the 
whole of the policy. The company for its answer admitted liability for $3,529.38 
and contested the remaining $500. By agreement it was allowed to pay this $3,529- 
.38 to a trustee, upon whom the parties agreed. The issues were made, and this 
evidence heard before a jury. 

L. A. Judy testified: “I lived in Hazard, Ky., am the agent of the Pacific 
Mutual Life Insurance Company, and have known William Hoskins since 1921, 
and on July 1 of that year I wrote for him the policy No. 431509 sued on, and 
the premiums have all been paid. In this policy Sallie Ann Hoskins is made the 
beneficiary. After he married he spoke to me about making his wife the beneficiary, 
and I told him to bring in the policy and I would attend to it, but he never did so. 
At another time said he did not want to change it, as he had taken more insurance. 
On some six or eight other occasions we talked about the changing of this policy, 
but I could do nothing without the policy and he never brought me the policy. 
[Witness does not fix, and was not asked, the dates of these conversations.] On 
March 18, 1927, after I heard of his injury, acting on my own accord, I took a 
printed blank, provided by the company for changing beneficiary, to the hospital, 
gave it to W. P. Mahew, to ask Hoskins to sign it, and we would send it to the 
company with the policy for the change. The paper maked ‘Exhibit A’ is this paper. 
This was the only policy Hoskins had in my company. Mahew returned this paper 
to me the next day. I had him sign it as a witness, and I kept it until after the 
death of Hoskins, which occurred on March 26, then sent it to the company along 
with the proofs of death on May 4, 1927.” 

W. P. Mahew testified: “I have known William Hoskins for several years; 
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was well acquainted with him, and accompanied him to the hospital in Hazard 
after he was injured, and remained with him. Mr. Judy brought there and gave 
to me a blank request for change of beneficiary. I read it over, then took it into 
the room where Hoskins was, and explained it to Hoskins, and in his presence 
I filled in the words ‘Edith Hoskins wife,’ filled in the date, ‘Hazard, Ky., March 
18, 1927,’ and told him to sign it if he wanted to make his wife his beneficiary. 
Those in the room were Edith Hoskins, W. H. Jefferson, and Dr. Hoskins 
had not had an anesthetic; he was burned bad, but did not seem to be suffering 
bad. Hoskins examined the paper carefully, understood what it was, signed it in 
my presence, and gave it back to me. I returned the paper to Mr. Judy and 
then signed as a witness to the signature of Hoskins. ‘Exhibit A’ is this paper.” 

This was all the evidence on the question of change of beneficiary. The 
court instructed the jury to find for the insurance company upon the $500 it was 
contesting, and that was done. 

The court then instructed the jury to find for the plaintiff, Edith Cornett 
Hoskins, if it should find and believe from the evidence that before his death, 
William Hoskins signed and delivered to W. P. Mahew the paper changing the 
beneficiary in the policy, and, unless it did so believe, to find for Sallie Ann 
Hoskins, and that nine or more agreeing could find a verdict. 

The unanimous verdict was: “We the jury agree and find for the plaintiff, 
Edith Cornett Hoskins. Matt Horn, Foreman.” Judgment for plaintiff followed, 
and this is what we are asked to undo. 

Sallie Ann Hoskins did not object to the form of these instructions, but she 
insists she should have had a peremptory instruction to find for her, and the 
remainder of this opinion is our answer to this contention. 

It is argued that the name of the new beneficiary, Edith Cornett Hoskins, 
was not in this request for change of beneficiary when William Hoskins signed 
it, but in the face of this evidence and the verdict of this jury foundation for that 
argument is rather hard to find. 


There is no suggestion in either pleading or proof of fraud, want of capacity, 
or undue influence. 

[1] Counsel for the mother say a great deal about lack of evidence that 
Hoskins directed this paper to be sent to the company, but he knew he and 
Judy had discussed the matter of making this change; he knew the paper had 
been sent to him through Mahew by some one; his natural presumption was 
that it was sent by Judy, and that Mahew would return it to Judy, and Judy 
would send it to the company. 

The proof shows Hoskins was superintendent of the Solar Coal Company, 
which would indicate he was a man above the average in intelligence. We can- 
not presume he proposed to do an idle thing when he signed this paper. Mahew 
told him to sign it, if. he wanted to make his wife his beneficiary. He signed it, 
thus showing that was his purpose; then gave it back to Mahew, thus making 
Mahew his agent to carry out that purpose by delivering the paper to the proper 
parties. On May 4, 1927, Judy sent this application for change of beneficiary to 
the district office of his company at Ashland, Ky., and that office forwarded it to 
the home office of the company at Los Angeles, Cal., where it was received 
on May 1l. The policy was not sent to the district office or to the home office. 
Some one in the Ashland office of this insurance company has at some time 
since the death of Hoskins inserted in this application for change of beneficiary 
the number of the policy, which was 431509, and has inserted the figures “7/7/21” 
to show the date of it. The only purpose in inserting this number and date is 
to identify the contract in which Hoskins desired to change the beneficiary, and 
as it is shown that this was the only contract he had with this company, it would 
have made no difference if this date and number had never been filed, and the 
question before us is: Was what was done sufficient to effectuate the change of 
beneficiary? The efforts of parties holding contracts of insurance on their lives 
to change the beneficiaries named has been a very fruitful source of litigation, 
as will appear to the reader from some of the cases cited in this opinion and as 
appears to us from the numerous cases cited in brief and other cases which we 
have examined in our study of this question. 


[2, 3] Aside from sending the policy to the company, Hoskins did everything 
that was required of him to effectuate this change. He signed the printed 
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request which the company had provided, after Mayhew had filled in the name 
of Edith Cornett Hoskins, the new beneficiary, and the request had been sent 
to the company. This policy was then in the possession of his mother, who 
resided at Annalee in Clay county. At the time Hoskins signed this request for 
a change of beneficiary, he was in the hospital at Hazard, The record shows 
that it is over 40 miles from Hazard to Annalee. This is a mountainous road 
and the trip can only be made on horseback. This is some explanation of why 
the policy was not sent with the request for change of beneficiary. Be- 
fore the request for change of beneficiary reached the Pacific Mutual 
Life Insurance Company, Hoskins had died, and the company had re- 
ceived notice of his death; hence when this request for change of benefic- 
iary reached the insurance company, it did nothing. Counsel for the mother 
have been unusually diligent in the preparation of their brief in her behalf. They 
have cited a vast number of cases, principally cases, however, from other jurisdic- 
tions, and place their chief reliance upon the case of Freund v. Freund, 218 II. 
189, 75 N. E. 925, 109 Am. St. Rep. 283. It is generally held that where a right 
to change the beneficiary has been reserved to the insured in the policy or is 
authorized by statute, which is a part of the contract, the beneficiary named in 
the policy has a mere expectancy and no vested right or interest during the life- 
time of the insured. This is the established rule in this state. See Twyman v. 
Twyman, 201 Ky. 102, 255 S. W. 1031, and cases there cited. It is also the 
general rule. See C. J. 579, § 345. Where policies authorize the change of 
beneficiary, they usually specify the mode of effecting the change, as by filing a 
written notice or request accompanied by the policy at the home office of the 
company, and an indorsement of the change on the policy by the company. 
See 37 C. J. 584, § 350. The courts of last resort of the various states of this 
Union are not in harmony about the things necessary to be done to effectuate 
a change of beneficiary. In some jurisdictions it is held that a strict compliance 
is necessary, while in others the rule is that a substantial compliance is sufficient. 
In this commonwealth the rule seems to be: Where the assured has done sub- 
stantially all the contract required of him to effect a change of beneficiary, and 
all that remains to be done are the ministerial acts of the officers of the insurer, 
the change will take effect, though the formal details were not completed before 
the death of the insured. Twyman v. Twyman, 201 Ky. 102, 255 S. W. 1031; 
Daugherty v. Daugherty, 152 Ky. 732, 154 S. W. 9; Vaughn’s Adm’r v. Modern 
Brotherhood of America, 149 Ky. 587, 149 S. W. 937; Howe v. Fidelity Trust Co., 
89 S. W. 521, 28 Ky. Law Rep. 485; Manning v. Ancient Order of United Work- 
men, 86 Ky. 136, 5 S. W. 385, 9 Ky. Law Rep. 428, 9 Am. St. Rep. 270. The 
case of Freund v. Freund, supra, is a case that is frequently cited, and in 37 C. J. 
586, it is noted as a leading case, and it may be a leading case in states adhering 
to the strict compliance rule, but that rule is not followed in this state, and more- 
over, this Freund Case is rested on a statute of the state of New York, which is: 
“Membership in any such corporation, association or society shall give to any 
member thereof the right, at any time, with the consent of such corporation, 
association or society, to make a change in his payee or payees, or beneficiary or 
beneficiaries, without requiring the consent of such payee or beneficiaries.” We 
must not lose sight of the fact that this statute requires the consent of the 
insurer in order to effectuate the change. In a legal reserve insurance contract 
the beneficiary has a vested interest from the time the contract of insurance takes 
effect, and, in the absence of any stipulation in the policy reserving the right to 
change the beneficiary, a change could not be made without the beneficiary’s 
consent. See 37 C. J. 577, § 343. Hence where a statute requires the consent 
of the insurer it would be necessary that that consent be obtained. So the 
Freund Case is not applicable to the question we have before us, which arises 
under a contract only with no statutory regulations involved; therefore we shall 
take no further notice of the Freund Case. 

[4, 5] We have in state a case that can be more correctly termed a leading 
case than the Freund Case, for it has been cited more frequently and has been 
cited with approval and without criticism, whereas the Freund Case has fre- 
quently been criticised. We refer to the case of Manning v. Ancient Order of 
United Workmen, 86 Ky. 136, 5 S. W. 385, 9 Ky. Law Rep. 428, 9 Am. St. Rep. 
270. We have ourselves cited this Manning Case on 6 previous occasions, always 
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with approval, and it has been cited on 28 occasions by courts of other states 
and it is of controlling applicability to the question before us now. Robert K. 
Manning had, on January 13, 1879, insured his life in the A. O. U. W. and had 
named as his beneficiary his brother Dellie J. Manning. Shortly after that, he 
married Miss Josie A. Brown, and on June 5, 1879, he attempted to change his 
beneficiary and to make his insurance payable to his then wife, Josie A. Manning. 
He was killed on July 25, 1879, and after his death his brother sued the A. O. 
U. W. to recover on this insurance. He was unsuccessful in the trial court and 
appealed to the superior court of this state. That court reversed the judgment 
of the trial court. See Manning v. Supreme Lodge, A. O. U. W., 7 Ky. Law 
Rep. 752. The case then came to this court, and this court affirmed the judgment 
of the trial court and adjudged the widow, not the brother, entitled to the insur- 
ance. See Manning v. Ancient Order of United Workmen, 86 Ky. 136, 5 S. W. 
385, 9 Ky. Law Rep. 428, 9 Am. St. Rep. 270. Because of the striking similarity 
of the contract requirements, the acts of the insured, etc., we have decided to 
make comparison of those things, with similar things in the case before us. In 
the Manning Case the contract requirement was: “Any member holding a benefic- 
iary certificate, desiring at any time to make a new direction as to its payment, 
may do so by authorizing such change in writing on the back of his certificate 
in the form prescribed (see form No. 6), attested by the Recorder, with the seal 
of the lodge attached, and by the payment to the supreme or grand lodge of the 
sum of fifty cents; but no change of direction shall be valid or have any binding 
force or effect until said change shall have been reported to the Supreme or 
Grand Recorder, the old certificate, if practicable, filed with him, and a new 
beneficiary certificate issued thereon.” 

In the case before us the contract requirement is: “The insured * * * may, 
while this policy is in force, designate a new beneficiary, reserving the right of 
revocation by filing written notice thereof at the home office of the company, ac- 
companied by this policy for endorsement. Such change shall take effect on the 
endorsement of the same on this policy by the company and not before.” (We 
have ourselves italicized a portion of the above excerpt, because it is contended 
in this case there is no requirement in this policy that request for change of 
beneficiary must be in writing). 

In the Manning Case, he did not indorse his request upon the back of his 
certificate as the by-laws provided, but wrote this letter: 

“June 5, 1879. 

“Please find enclosed my dues of lodge No. 2 A. O. U. W., Three Dollars and 
in return please send my policy made out to Mrs. Josie A. Manning and oblige 

“Very respectfully, etc., 

“R. K. Manning.” 

In the case before us, Hoskins signed a paper of which we shall copy all that 
we regard as essential to a decision of this question: “I, the undersigned, hereby 
certify and declare that I am the identical person whose life is insured and by 
policy No. 431509 in the Pacific Mutual Life Insurance Company of California, 
dated 7/7/21 and that said policy is not now assigned. I herewith hand you the 
said policy and request that you change the beneficiary thereunder to Edith 
Cornett Hoskins, wife of the insured, etc. 


“In witness whereof, I have hereunto subscribed my name at Hazard, Ky., 
this 18th day of March, 1927. William Hoskins. Witness: W. M. Mayhew.” 

Manning sent this letter to the financier of the lodge for transmission to the 
chief office of the A. O. U. W. Hoskins gave his request to Mayhew, and the 
latter took it to Mr. Judy, the agent of the insurance company in this case, for 
transmission to the company. Manning failed to inclose a fee of 50 cents, which 
he was required to pay to get the change made. There was no such requirement 
made of Hoskins. Manning did not send in his benefit certificate, neither did 
Hoskins send his policy. The financier of the local lodge did not send in 
Manning’s application until after his death, neither did Judy send in Hoskins’ 
request for a change until after Hoskins had died. The only difference is that 
the A. O. U. W. did issue a new certificate to Manning, whereas the company in 
this case did nothing. In view of the striking similarity of the things done, and 
the things omitted, in these two cases, we are compelled to hold the Manning 
Case is controlling. We are bound by it under the doctrine of stare decisis. In 
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the Manning Case, the insuring company was a fraternal society, whereas in 
this case the insuring company is a legal reserve life insurance company. 
“Neither does the character of the company, whether it be a fraternal organization 
collecting dues or assessments, or an old line company collectiong a fixed premium, 
affect appellant’s rights.” See Daugherty v. Daugherty, supra; Hahn v. Sup. Lodge 
of Pathfinder, 136 Ky. 823, 125 S. W. 259. This policy belonged to Hoskins. He 
might have, if he had seen fit, surrendered it to the company for the cash value 
due him. If he had failed financially, this policy would be listed among his assets, 
and his trustee in bankruptcy would be entitled to surrender the policy to the com- 
pany and to demand the cash surrender value of it. It belonged to him. It was 
his property. “A policy of life insurance is a chose in action; it may or may not 
have a present value; and, as such chose in action, it may be assigned or pledged 
as collateral, the same as other choses in action, with this limitation: the assignee 
or pledgee must have an insurable interest in the life of the insured, and then he 
can only acquire a right to the proceeds of the policy to the extent of such insur- 
able interest.” Embry’s Adm’r v. Harris, 107 Ky. 61, 52 S. W. 958, 21 Ky. Law 
Rep. 714; Lockett v. Lockett, 80 S. W. 1152, 26 Ky. Law Rep. 300. In the Lockett 
Case the insured’s father was originally named as beneficiary. Lockett afterwards 
married. In his last illness he gave this policy to his wife. He tried to write a 
letter requesting the beneficiary be changed, but was unable to do so; yet we held 
that the wife was entitled to the insurance. 

In Vaughan’s Adm’r v. Modern Brotherhood of America, 149 Ky. 587, 149 S. 
W. 937, Vaughan’s life was insured and the policy payable to Molly C. Vaughan, his 
wife. She died without leaving any children, and after her death and about two 
weeks before his own death, Vaughn executed a paper requesting the insurer to 
make this insurance payable to his estate. Before the change was made Vaughan 
died. The contest there was between the personal represntative of his wife, to whom 
the insurance was originally payable, and Vaughan’s administrator, who claimed 
the insurance as a part of Vaughan’s estate. The trial court adjudged this insur- 
ance to be payable to Vaughan’s administrator. The personal representative of 
Molly C. Vaughan appealed. We affirmed the judgment. 

In the case of State Mutual Life Assur., Co. v. Besset et al., 41 R. I. 54, 102 
A. 727, L. R. A. 1918C, 961, the life of William H. Crone was insured for $10,000; 
the policy was payable to his estate. On May 2, 1916, he signed one of the com- 
pany’s printed forms wherein he named his fiancée, Cora I. Bessett, as his bene- 
ficiary. This paper was completed about 9 o’clock on the morning of May 3 and 
delivered to the agent for transmission to the company, and on that same day and 
but a few minutes thereafter Crone died very suddenly. The trial court adjudged 
Miss Bessett entitled to this insurance and upon an appeal that judgment was 
affirmed. 

In the case of McDonald v. McDonald, 212 Ala. 137, 102 So. 38, 36 A. L. R. 
761, McDonald had been married twice. During the life of his first wife his 
policy was payable to her. After her death and after his remarriage, he had his 
policy changed and made payable to his second wife. He and his second wife be- 
came estranged He notified the company that he desired to again change 
his beneficiary and to have his policy made payable to his son and daugh- 
ter by his first wife, but that he was unable to send the policy in for the 
change because it was in the possession of his second wife, who refused 
to surrender it. The company did nothing. McDonald died. The trial 
court adjudged this insurance to the second wife, his widow, and that the at- 
tempted change of beneficiary was ineffectual. On appeal the Alabam Supreme 
Court held that McDonald had done substantially all he was required to do under 
the contract; that the transfer was good; that his children by his first wife were 
entitled to this insurance; and accordingly it reversed the judgment. Numerous 
other cases could be cited, but the two cases last cited in L. R. A. and A. L. R. have 
numerous notes attached to them, and if parties want to investigate the question 
further, they can consult these notes and do so. 

[6] Counsel for the mother (the original beneficiary) have left no stone un- 
turned, and have attacked this judgment from every angle, and one of their attacks 
is directed to the failtre of Hoskins to send to the insurance company, along with 
the application for change of beneficiary, the policy or insurance contract, and the 

failure of the company to indorse the change thereon. 
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“The rule requiring the surrender of the old certificate, and indeed most of the 
rules of procedure in effecting a change of beneficiaries, are intended only for the 
benefit of the association, and may therefore be waived by it.” See Cooley’s Briefs 
on Insurance (2d Ed.) p. 6461, and the authorities there cited. 

[7] Both the widow (the new beneficiary) and the mother (the old beneficiary) 
are in court, each asserting a claim to the benefits of this contract. The insurance 
company simply pays in its $3,529.38 saying, “Here’s the money, settle it between 
yourselves,” is allowed to go hence without day, and the court is left with these 
two claimants before it, one pointing to and claiming under the policy as issued; 
the other pointing to and claiming under both the policy and the application of Hos- 
kins for change of beneficiary. The mother stoutly contends the insurance company 
cannot by any act of it, affect her rights; therefore she says her rights to this in- 
surance are just the same after the money is paid into court as they would be if 
the insurance company were resisting with all its vigor. 

This contract was made by the insurance company with Hoskins. As 
made, it gave his mother certain benefits, but Hoskins had the right to change the 
contract by giving the benefits to another. He may have thought that his wife, 
charged with the natural duty of rearing and educating the two children she had 
borne him, had greater need of it than the mother; but, whether he thought of that 
or not, he had the right to change the contract in that respect, and he did. True, he 
did not have everything done that the contract provided should be done to effectuate 
this change, but the things not done were things the doing of which were for the 
protection of the insurance company, and it is not complaining, and the mother 
cannot complain, as these provisions were inserted in the contract, not for her 
protection, but for the protection of the company. 

Under the contract sued on there is no discretion in the insurance company to 
indorse or to refuse to indorse the desired change. ‘The making of this indorsement 
was a ministerial act about the making of which the insurance company had no 
choice whatever, unless it could show some reasonable possibility of probable hurt 
to it. It surveyed the scene, it was fully appraised of the facts, and concluded there 
was nothing it could do but pay; it paid and was excused. That merely left the 
court with the money and these two women claiming it; the mother under the con- 
tract as written, the widow under the contract as changed, and the verdict of a jury 
that the contract was changed. 

[8] It is contended for Sallie Ann Hoskins that this policy and all rights under 
it must be determined by the laws of California, where the insurer has its home 
office, but that position is untenable. See Supreme Lodge K. of P. v. Hunziker, 121 
Ky. 33, 87 S. W. 1134; 32 C. J. p. 977, § 7; 14 R. C. L. p. 892, § 69. 

{9] The trial court properly refused to give the peremptory instruction to find 
for the mother, and correctly adjudged the widow to be entitled to the insurance in 
the case before us. This is harmony with our opinion in Twyman v. Twyman, 201 
Ky. 102, 255 S. W. 1031. The judgment is affirmed. 

The whole court sitting. 

Thomas and Rees, JJ., dissent. 

Tuomas, J. (dissenting). In the opinion it is said: “Aside from sending the 
policy to the company, Hoskins (the insured) did everything that was required of 
him to effectuate this change. He signed the printed request which the company had 
provided, after Mayhew had filled in the name of Edith Cornett Hoskins, the new 
beneficiary, and the request has been sent to the company.” If the facts made in 
that statement were borne out by the record, I would be the last one to dissent from 
the opinion of the majority of the court. From the statement of facts contained in 
the opinion as based upon the inserted testimony of the witness to the material 
facts, only one fact embodied in the statement taken from the opinion may be con- 
sidered as absolutely established, and which is, that the insured did sign the blank 
request for a change of beneficiary in his policy that had been prepared by the com- 
pany issuing it. I make that statement because, although Mayhew says that he in- 
serted the name of the proposed new beneficiary in the written request signed by the 
insured, yet he does not state that such act on his part was done before the request 
was signed, nor does he state that it was done at the request of the insured but 
only on his own accord as per directions given him by Judy, and who, as we shall 
later see, was then denuded of all authority touching the policy except, perhaps, 
such as the insured might vest in him as special agent. However, I do not regard 
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that discrepancy material, and do not base this dissent upon it but upon the matters 
hereinafter stated. 

Within the last 30 or 40 years this court has written opinions involving many 
questions affecting the right of an insured to change the original beneficiary named 
in a life insurance policy on his own life. Perhaps an accurate list of such cases 
from that time to date are: Provident Savings & Life Assur. Soc. v. Dees, 120 Ky. 
285, 86 S. W. 522, 27 Ky. Law Rep. 670; Daugherty v. Daugherty, 152 Ky. 732, 
154 S. W. 9; O’Bryan v. England, 173 Ky. 12, 189 S. W. 1126; Twyman v. Twy- 
man, 201 Ky. 102, 255 S. W. 1031; Hopkins v. Hopkins, 92 Ky. 324, 17 S. W. 864, 
13 Ky. Law Rep. 707; Landrum v. Landrum, 186 Ky. 775, 218 S. W. 274; Howe v. 
Fidelity Trust Co., 89 S. W. 521, 28 Ky. Law Rep. 485; Manning v. Ancient Order 
of United Workmen, 86 Ky. 136, 5 S. W. 385, 9 Ky. Law Rep. 428, 9 Am. St. Rep. 
270; Irons v. U. S. Life Ins. Co., 128 Ky. 640, 108 S. W. 904, 33 Ky. Law Rep. 46, 
129 Am. St. Rep. 318; Watson v. Watson, 183 Ky. 516, 209 S. W. 524,3 A. L. R. 
1575; Embry’s Adm’r v. Harris, 107 Ky. 61, 52 S. W. 958, 21 Ky. Law Rep. 714; 
Cooper v. West, 173 Ky. 289, 190 S. W. 1085; Harden v. Harden, 191 Ky. 331, 230 
S. W. 307, 17 A. L. R. 576; Thompson v. Thompson, 190 Ky. 3, 226 S. W. 350; 
Griffin's Adm’r v. Equitable Assur. Soc., 119 Ky. 856, 84 S. W. 1164, 27 Ky. Law 
Rep. 313; Mut. Life Ins. Co. v. Twyman, 122 Ky. 513, 92 S. W. 335, 97 S. W. 391, 
28 Ky. Law Rep. 1153, 30 Ky. Law Rep. 90, 121 Am. St. Rep. 471; Crice v. Ill. Life 
Ins. Co., 122 Ky. 572, 92 S. W. 560, 29 Ky. Law Rep. 91, 121 Am. St. Rep, 489; Stur- 
ges v. Sturges, 126 Ky. 80, 102 S. W. 884, 31 Ky. Law Rep. 537, 12 L. R. A. (N. 
S.) 1014; Wooten v. Hardy, 221 Ky. 338, 298 S. W. 963; Met. Life Ins. Co. v. 
Brown, 222 Ky. 211, 300 S. W. 599; Prudential Life Ins. Co. v. Fusco’s Adm’r, 
145 Ky. 378, 140 S. W. 566; Western Life Indemnity Co. v. Rupp, 147 Ky. 489, 144 
S. W. 743; Id., 235 U. S. 261, 35 S. Ct. 37, 59 L. Ed. 220; Sovereign Camp, W. O. 
W.,, v. Havas, 217 Ky. 846, 290 S. W. 690; Weisert v. Muehl, 81 Ky. 339; Vaughan’s 
Adm’r v. Modern Brotherhood of America, 149 Ky. 587, 149 S. W. 937. From a 
reading of them, and also text authorities upon the subject, it will be seen that with- 
out an express right to make the change, either in the Policy or in the by-laws or 
charter rights of the beneficial insurance company issuing the policy no change of 
beneficiary could be made without the consent of the latter. But, under the pro- 
visions contained in the policy or laws of the society issuing the policy, the right to 
change the beneficiary is reserved and the mode and method by which it may be 
done is pointed out. In construing such provisions this court in the cases cited, as 
well as other courts, holds that a substantial compliance with the provided method 
will be sufficient, and this court has gone much farther than any one other one in 
prescribing what is a “substantial compliance” for that purpose; but in a number 
of the cases where the question was presented this court in applying its extreme 
liberal interpretation of what is a “substantial compliance” for that purpose ; but in 
a number of the cases where the question was presented this court in applying its 
extreme liberal interpretation of what is a “substantial compliance” said that when 
the insured has done everything that the terms of the conferred privilege requires 


of him, then the change of beneficiary will be effected and especially so as between 
the old and the new beneficiary. 


Two of the above cases, the Manning and the Vaughan ones, are typical and 
fair illustrations of that line of our opinions. In each of them the insured 
had taken steps to communicate to the insurer his specific directions for a change 
of beneficiary. In the Manning Case he directed his written request to a sub- 
ordinate lodge with directions for it to forward it to the proper officer or officers 
for approval. In the Vaughan Case he delivered his duly executed request to 
the secretary of the local lodge of which he was a member and to which he 
paid his dues with like directions which later were obeyed. In some of the 
cases he neglected to pay the charge provided for by the terms of the extended 
privilege, but this court in taking its extreme position held, in effect, that inas- 
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much as he had taken steps to communicate his direction to the company that 
issued the policy, he had substantially complied with the requirements entitling him 
to make the change, “and the same can truthfully be said with reference to every 
case both domestic and foreign relied on by counsel or cited in the opinion in 
support of the conclusions reached by the majority of the court. In every one 
of those cases the Insured desiring a change of beneficiary in his policy deliverd, 
or attempted to deliver, the request for such change to the company or some 
agent authorized to receive it for the company.” 

In this case the insured obtained the policy in contest in 1921 with his 
mother as the beneficiary named therein. He immediately delivered it to her, 
and it was in her possession at the time of his death and at the time of the 
institution of this action. When he paid a premium he sent the receipt to her, 
and for a number of years thereafter he remained unmarried. Shortly after 
his marriage he mentioned to Judy, the soliciting agent who effected the insur- 
ance, that he was thinking of changing the beneficiary from his mother to that 
of his wife, but it was never done, and the insured took no steps towards ef- 
fecting the change; although he was directed by Judy as to how it should be 
done. Later he procured another policy, much larger than the one involved 
hére, in which he made his wife the beneficiary, and, so far as this record dis- 
closes, he never thereafter mentioned the subjct of changing the beneficiary in 
in the one here involved from his mother to his wife, and for the manifest reason 
no doubt that his second policy made provision for his wife. He seems to have 
been a dutiful son and warmly attached to his mother, whom he fully realized 
was poor and needy, and I feel authorized to presume that after he procured 
the second policy for the benefit of his wife his benevolent desires were satis- 
fied, because he had then made provisions to the extent of his ability for both 
his dependent mother and his wife. Notwithstanding nothing had been said 
about the change in beneficiary after procuring the second policy for the bene- 
fit of the wife, Judy, on the day the insured was fatally injured, delivered an 
unfilled request for a change in the first policy to the witness Mayhew, who 
seems to have been nursing the deceased in the hospital to which he was carried, 
and who presented it to the insured while he was in bed and in his severe and 
fatally injured condition. 

Mayhew had no connection whatever with the insurance company, and he 
admits in his testimony that he did not read the written paper to the insured 
when he presented it to him, but he does say that he “explained it to him.” 
Just how and how far the explanation went, or what was embodied in it, the 
record is silent. Having thus procured the signature of the insured thereto, 
Mayhew later in the day delivered it to Judy without the insured giving him any 
directions concerning it. It is shown by both the head officers of the company, and 
by Judy himself, that the latter was only a soliciting agent to procure the policy, 
and that when it was issued and delivered his authority with reference thereto ceased. 
So that, at the time the alleged request (mere signing of the unfilled paper) for a 
change in beneficiary was made in this case, Judy represented no one interested in 
the transaction and sustained no other relation to it than that of a complete stran- 
ger. But, if the insured had directed either him or Mayhew to forward that di- 
rection to the insurance company for its approval, it might be said that the trans- 
action would then be sufficient to come within the purview of the liberal rule 
that we have adopted on the subject. But he made no such request, for the 
reason, perhaps, that under the conditions as described by Mayhew he was 
utterly indifferent to the subject, growing out of his severe injuries and his 
weakened physical and mental condition as a result thereof. 

At any rate, Judy the individual whose authority touching the policy had 
long since ceased and who was not even present or conversed with the insured 
at the time, kept the request so signed in his possession until after the insured 
died, when he wrote and inclosed it to his superior officer at Ashland and re- 
ceived in reply a reprimand for retaining it, together with an expression of a 
doubt if enough had been done to effect the change. But, notwithstanding that, 
the superior officer forwarded the direction to the headquarters of the company 
at San Francisco, Cal. and it declined to pay either beneficiary, but did pay 
the money into court after this litigation arose between appellant and appellee. 
It should also be remembered that the insured at the time he signed the blank 
direction gave none to any one touching the procuring of the policy, nor did 
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he attempt to deliver it actually or constructively to his wife as the new bene- 
ficiary, or to any one for her. The precise situation then, as viewed and measured 
by well-known legal principles, was that the insured before his death signed an 
incomplete request for a change of beneficiary in the policy without taking 
any steps to communicate it to the company, or to any one with instructions 
that he make such communication to the company or some authorized agent. 
It was therefore the same in legal effect as if he had put the paper, as executed 
by him, in his pocket and said nothing to any one concerning it, or the same 
as if he had signed such request and delivered it to a stranger having no pres- 
ent connection with the policy and without making any request of such stranger 
to deliver it to the company and neither of which I contend is sufficient com- 
pliance with our most liberal rule requiring a substantial performance of the 
terms of the provided method of effecting a change of beneficiary. 

My interpretation of our opinions is, that in order to effect a “substantial 
compliance” there must at least be given or attempted to be given to the insur- 
surance company notice of the intention of the insured to change the beneficiary, 
and which implies a communication of such intention to the company by the 
insured himself or by some one authorized to make or deliver it for him and 
pursuant to his request. In other words, my position is, that there is no such 
thing in either logic or law as an effectual uncommunicated notice or direction. 
In order to effect a direction to do a particular thing, two elements must concur, 
i. e., the formulation of an intention or desire of the director to so direct, and 
a communication thereof to the directee or other party of the transaction to be 
affected, and it was so held by us, in substance, in the case of Harden v. Harden, 
191 Ky. 331, 230 S. W. 307, 17 A. L. R. 576. 

In that case the benefit certificate was made payable to the wife of the in- 
sured. On the day before his death, and while the wife, his mother, father, 
and brother were sitting around his bed, he said to all of them that he wanted 
his mother to have half of the proceeds of his policy, and to which his wife, 
who was the sole beneficiary, then and there agreed. The policy was not pres- 
ent and no effort to alter or change it or its possession in any manner was made 
or directed to be made. In reciting the facts and in stating what actions or steps 
‘had not been taken by the insured, and from which we determined that there 
was no legal change in the beneficiary, the opinion said: “As has been stated, 
the policy was then in Louisville, and there was no direction or suggestion that 
any one should see to the assignment or change in beneficiary in accordance with 
his expressed wish; there was no suggestion that any one should write to the 
company looking to such action. In fact, no affirmative action looking to the 
carrying out of this expressed wish was taken by him, or requested by him 
to be taken by another. It was equivalent only to an expression of what it was 
his desire to do and getting from his wife an expression of her acquiescence in 
carrying out that desire, but there was no step of any kind or character taken 
either by delivering the actual or symbolic possession of the certificate to his 
mother or to any one for her, nor was there any conduct by the insured, or any- 
body else, looking to the carrying out of his wish.” 

In differentiating the facts therein from those in the case of Lockett v. 
Lockett, 80 S. W. 1152, 26 Ky. Law Rep. 300 (and the only one from this court, 
as I interpret our opinions, that in any wise approaches a support for the opinion 
of the court herein), we said: “The facts of this case fail to bring it within the 
rule laid down in the case of Lockett v. Lockett, 80 S. W. 1152 [26 Ky. Law Rep. 
300]. In that case a bachelor had prior to his marriage procured a policy in 
which his father was designated as beneficiary; thereafter he married, and after 
his marriage declared to his wife, in the presence of others, that the insurance 
was for her benefit and protection and actually delivered the policy to her, and 
she had the possession of it at the time of his death. In this case the insured 
had possession of the policy, although it was not in his actual custody at the 
time of the conversation, but he neither delivered it to his mother nor offered 
to do so, nor directed any one else to get it and hold it for her benefit, and 
nothing occurred which in the remotest sense was suggestive of a delivery, either 
actual or symbolical, of the policy, and the evidence, in our opinion, fails to 
present a state of case which worked.a change in the beneficiary. Hale v. Hale, 
189 Ky. 171 [224 S. W. 1078]; 12 R. C. L. pp. 934-936.” 

Briefly, my position is that, the “substantial compliance” rule which we have 
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adopted in such cases does not go to the extent of dispensing with the communi- 
cating of the insured’s request for a change of beneficiary to the company, or 
to some officer having authority to represent the company in accepting jt; or 
designation of someone to make such communication with some sort of request to 
him that he do so. Therefore, regardless of what may be the true rule to be 
deduced from our somewhat conflicting opinions on the subject, and accepting for 
the purposes of this case the most liberal one that could be so deduced, yet the 
facts of this case would not bring it within that rule. 


I herefore must respectfully dissent, and I am authorized to say that Judge 
Rees joins me herein. 


LAMAR LIFE INS. CO. v. KEMP. (No. 28014.) 
Supreme Court of Mississippi, Division B. Oct. 14, 1929. 
124 Southern Reporter 62. 

(Syllabus by the Court.) 

1. INSURANCE—WHETHER FIRST PREMIUM ON LIFE INSURANCE 
POLICY HAD BEEN PAID HELD FOR JURY. 

In action on life insurance policy, question whether first premium had been paid 
held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

2. INSURANCE—ACT OF INSURER’S SOLICITING AGENT IN DELIVER- 
ING LIFE POLICY WITHOUT COLLECTING FIRST PREMIUM WAS 
INSURER’S ACT, NOTWITHSTANDING PROVISIONS IN APPLICA- 
TION AND POLICY TO CONTRARY (HEMINGWAY’S CODE 1927, § 
5873). 

Under Hemingway’s Code 1927, § 5873 (Code 1906, § 2615), act of insurer’s 
agent in delivering life insurance policy without collecting first premium was act 
of insurer, notwithstanding provision in application for insurance and in policy to 
contrary. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 

Appeal from Circuit Court, Rankin County; E. S. Richardson, Judge. 

Action by Clode C. Kemp against the Lamar Life Insurance Company. From a 
judgment for plaintiff, defendant appeals. Affirmed. 

Wells, Jones, Wells & Lipscomb, of Jackson, for appellant. 

S. L. McLaurin, of Brandon, for appellee. 

ANDERSON, J. Appellee brought this action against appellant in the circuit court 
of Rankin county to recover $1,000, the face value of a life insurance policy issued 
and delivered by appellant to John Ellie Kemp, the 17 year old son of appellee, in 
which policy appellee was named as beneficiary. The policy was issued on Novem- 
ber 25, 1927, and a few days thereafter delivered to the insured, who died on April 
14, 1928. There was a trial, resulting in a verdict and judgment for appellee, from 
which judgment the appellant prosecuted this appeal. 

Appellant’s defense was that the policy of insurance never took effect, and was 
therefore not in force when the insured died, because the first premium thereon had 
not been paid. That defense was properly presented by appropriate pleas. The 
verdict of the jury was a finding on that issue of fact in appellee’s favor. At the 
conclusion of the evidence, appellant requested a directed verdict in its favor, 
which was by the court refused. That action of the court is assigned and argued 
as error. Appellant’s position is that the evidence on behalf of appellant that the 
first premium had not been paid was without substantial conflict, because the evidence 
for appellee to the contrary was so discredited as to be unbelieveable, and therefore 
the court should have directed a verdict in appellant’s favor. 

The policy of insurance contains this provision: “This insurance is granted in 
consideration of the signed application for this policy, which is the basis of and is 
hereby made a part of this contract, a copy of which contract is hereto attached, 
and the payment in advance of twelve and */: dollars, semiannual premium upon the 
delivery of this policy, and the payment of a like sum on or before the 25th of May 
and November in every year thereafter until premium for twenty full years from 
the date hereof have been paid, or until the prior death of the insured.” 

W. P. Jones was one of appellant’s soliciting agents. He solicited the applica- 
tion of the insured, J. Ellie Kemp, upon which application the policy sued on was 
issued and delivered to the insured. Jones testified that the first premium was nei- 
ther paid him at the time he took the application, nor at any time thereafter. Miss 
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Montgomery, the assistant secretary of appellant, testified that the premium had 
never been paid—that, if it had been paid, it would have passed through her hands. 
One of appellant’s agents, Mr. Magee, testified that he saw appellee after the death 
of the insured, and had a conversation with him in reference to the rights and ob- 
ligations of the respective parties to the contract of insurance; that he informed 
appellee then that the policy had never been in force, because the first premium 
had not been paid, and appellee made no claim that it had been paid. The evidence 
on behalf of appellant showed, however, that the policy was delivered to the insured 
soon after the date of its issuance (November 25, 1927), and retained by him until 
his death on April 14, 1928, during which time appellant made no effort either to 
collect the first premium, or to have the insured return the policy to appellant for 
cancellation. 

Appellee was the only witness in his own behalf. He testified that he was pres- 
ent when appellant’s agent, Jones, took insured’s application, and saw the insured 
pay to Jones the sum of $12.24 in cash, the first semiannual premium, for which Jones 
gave him a receipt, which receipt the insured placed in his pocket; that since the 
death of the insured he had looked diligently for the receipt, and had been unable 
to find it. On cross-examination appellee testified that the receipt which was de- 
livered to the insured was the printed form attached to the application; that Jones 
filled this out, and signed and delivered it to the insured in the presence of appellee. 
Appellee was very positive that the receipt delivered to the insured was the printed 
form attached to the application. The original application was then presented to 
him, to which there was still attached the printed form of receipt. Appellee there- 
upon testified that the receipt which was delivered to insured might have been at- 
tached to a duplicate application. It is sufficient to say that on cross-examination 
appellee’s testimony was strongly discredited. 

[1] The question is whether, taking his testimony in connection with all the 
other evidence in the case, it can be said that his testimony was so discredited as to 
be unbelieveable. We think this question must be answered in the negative for these 
reasons: The policy itself expressly provides that the semiannual premium shall be 
paid in advance of the delivery of the policy; the policy was delivered to the insured, 
and remained in his custody until his death, nearly five months after its delivery. 
During that time appellant made no effort either to collect the first premium or to 
have the policy returned for cancellation. These facts alone carried with them a 
presumption that the first premium had been paid; added to that presumption is the 
positive testimony of appellee that the premium was paid by the insured at the 
time the application was made. Although appellee’s testimony to that effect is 
largely discredited, it cannot be said that it is unbelieveable. We are of opinion, 
therefore, that it was a question of fact for the jury whether the first premium had 
been paid. 

[2] Appellant assigns and argues as error the refusal of the court to grant 
it the following instruction: “The court instructs the jury for defendant that if 
they believe from the evidence that the local soliciting agent of defendant, to wit, 
W. P. Jones, delivered the policy sued on in this case in violation of the instruc- 
tions of the defendant, the Lamar Life Insurance Company, then they must find 
for the defendant.” 

Appellant contends that, if its soliciting agent delivered the policy to the insured 
without collecting the first premium, such delivery was made without appellant’s au- 
thority, and in violation of the terms of both the application for insurance and of 
the policy. The application recited that appellant’s soliciting agent had no author- 
ity to deliver the policy without payment of the first premium, and the policy pro- 
vided that, if the first premium was not paid, the policy should be of no effect. 

Under section 2615, Code 1906 (Hemingway’s Code 1927, § 5873), the act of ap- 
pellant’s soliciting agent in delivering the policy without collecting the first premium, 
was the act of appellant, notwithstanding any provision in the application for the 
insurance and the policy to the contrary. Mutual Life Insurance Co. of N. Y. v. 
Vaughan, 125 Miss. 369, 88 So. 11; Hartford Fire Insurance Co. v. Clark (Miss.) 
122 So. 551. That statute, as construed in the cases cited, simply put Jones, the 
soliciting agent, in the shoes of appellant itself. In other words, when Jones de- 
livered the policy without the payment of the first premium, it was a delivery by 
appellant, with the imputed knowledge that the first premium had not been paid. 
It follows that there was no error in refusing the instruction: 
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[3] Appellant assigns as error the alleged misconduct of appellee’s attorney in 
his closing argument to the jury. The argument to which appellant objected is in 
this language: “The agent, at the time the application was executed, made a dupli- 
cate application, and it may be that the receipt attached to the duplicate application 
was detached is testified to by Kemp.” 

The evident purpose of appellee’s attorney in the argument objected to was to 
bolster up appellee’s testimony as to the manner in which appellant’s soliciting 
agent réeceipted the insured for the first premium. It will be observed that ap- 
pellee’s attorney stated that there was a duplicate application, and that Jones might 
have filled out and detached from the duplicate application the receipt attached 
thereto, and delivered it to the insured. Appellant’s contention is that there was no 
evidence whatever of a duplicate application. 

In the first place, appellant appears to be mistaken in that respect, for the record 
shows that, on redirect examination of appellee, he testified that the receipt given 
the insured might have been filled out and detached from the duplicate application. 
In the second place, if it were true that there was no evidence of a duplicate applica- 
tion, we cannot say, on the record in this case, that the argument of appellee’s at- 
torney constituted such flagrant misconduct as was materially harmful to appellant’s 
rights; that it was calculated to deceive and mislead the jury. 

Affirmed. 


BOHANNON vy. ILLINOIS BANKERS’ LIFE ASS’N. (No. 4635.) 
Springfield Court of Appeals. Missouri. Sept. 23, 1929. 
Rehearing Denied Oct. 30, 1929. 

20 Southwestern Reporter (2d) 950. 

1. INSURANCE—INSURER’S WAIVER OF PROVISION REQUIRING DE- 
LIVERY OF POLICY WHILE INSURED WAS IN GOOD HEALTH 
HELD FOR JURY. 

An action of life insurance policy, evidence held sufficient to take to jury ques- 
tion of insurer’s waiver of provisions in — that policy should not be 
effective until delivered while insured was in good health. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


2. INSURANCE—PROVISION THAT POLICY SHOULD NOT BECOME 
EFFECTIVE UNTIL DELIVERED WHILE INSURED WAS IN GOOD 
HEALTH WAS VALID, BUT MAY BE WAIVED. 

Provision in application for insurance that policy should not become effective 
until delivered while insured was in good health was valid and binding condition 
of contract of insurance, but such provision, being for benefit of insurer, may 
be waived by company. 

(For other cases, see Insurance, Dec. Dig. §§ 136[4], 141[1].) 


3. INSURANCE—INSURANCE AGENT, AUTHORIZED TO SOLICIT IN- 
SURANCE, COLLECT PREMIUMS, AND DELIVER POLICIES, MAY 
RECEIVE NOTICE OF BREACH OF CONDITION WHICH WILL BIND 
INSURER BY WAIVER. 

Insurance agent, clothed with authority to solicit insurance, collect premiums, 
and deliver policies, may receive such notice of breach of condition at time he 
may deliver policy as to bind insurer by waiver of such condition. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

4. INSURANCE—INSURER CANNOT DENY LIABILITY FOR BREACH 
OF STIPULATION REQUIRING INSURED TO BE IN GOOD HEALTH 
WHEN POLICY IS DELIVERED, UNLESS POOR HEALTH CONTRI- 
BUTES TO DEATH (Rev. St. 1919, § 6142.) 

Stipulation in insurance policies that insured shall be in good health at time 
of delivery of policy do not possess force of warranty, and, unless poor health 
contributes to cause death, liability cannot be denied on that ground, under Rev. 
St. 1919, § 6142. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

5. INSURANCE~WHETHER INSURED’S POOR HEALTH AT TIME OF 
DELIVERING POLICY WAS CONTRIBUTING FACTOR TO DEATH 
HELD FOR JURY (Rev. St. 1919, § 6142). 

In action on insurance policy containing provision requiring insured to 
be in good health when policy was delivered, question whether insured’s state 
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of health at time of delivering policy was contributing factor to her death held 
for jury, under Rev. St. 1919, § 6142. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


8. INSURANCE—IN ACTION ON LIFE POLICY, EVIDENCE HELD SUF- 

FICIENT TO PROVE AGENCY OF INSURER'S AGENT. 

In action on life insurance policy, evidence held sufficient to prove agency 
of insurer’s agent, where insurer in effect admitted such agency by admission 
that policy was “duly delivered,” and evidence showed agent solicited insurance 
and delivered policy. 

(For other cases, see Insurance, Dec. Dig. § 76.) 


Appeal from Circuit Court, Dunkin County; W. S. C. Walker, Judge. 

Action by L. B. Bohannon against the Illinois Bankers’ Life Association. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Hugh T. Martin, of Chicago, Ill. and Orville Zimmerman, of Kennett, for 
appellant. 

W. G. Bray, of Senath, for respondent. 


Batty, J. Plaintiff brought suit on a life insurance policy, in which he was 
named beneficiary, issued by defendant to plaintiff’s wife, Martha E. Bohannon, 
deceased. This policy was for $1,000, and was issued December 24, 1927. Martha 
E. Bohannon died January 2, 1928. Defendant refused payment, and this suit 
resulted. The judgment in the trial court was for plaintiff, and defendant has 
appealed. 


[1] Defendant contends that its demurrer to the evidence, filed at the close 
of plaintiff’s case, should have been sustained. This contention is based, pri- 
marily, upon an alleged breach of a certain condition or stipulation contained 
in the application for insurance providing, in substance, that the insurance was 
not to go into effect until after the policy should have been issued and delivered 
to insured while she was in good health. The application was dated December 13, 
1927, and signed by the insured. It seems she was pregnant at that time and 
suffered a miscarriage on December 17th thereafter. The policy was delivered 
to plaintiff by defendant’s local insurance agent, Sam E. Senseney, for further 
delivery to the insured. Plaintiff testified that, at the time Senseney brought 
the policy to him for delivery, he told Senseney that his wife had been sick 
since the date of the application; that she had suffered “a miscarriage” on the 
17th of December, but that she was “improved”; that he did not tell him his 
wife was “in a serious condition”; that he was not asked whether his wife 
was sick at that time, and did not recall whether or not he told Senseney about 
her condition on that particular day. There was no other evidence in the case, 
and this testimony was uncontroverted. Insured was sick continuously from 
the 17th of December, 1927, until January 2, 1928, when she died. The policy 
was delivered between those dates, under the circumstances above related. 
Plaintiff furnished proofs of death of his wife, but the record fails to set out 
such proofs, and the cause of insured’s death is not shown. Defendant refused 
payment of the policy on or about February 4, 1928 

[2] The provision in the application for insurance that the policy should not 
become effective until delivered while the insured was in good health was a valid 
and binding condition of the contract of insurance. Benson v. Metropolitan 
Life Ins. Co., 161 Mo. App. 480, 144 S. W. 122; Yount v. Prudential Life Ins. 
Co. (Mo. App.) 179 S. W. 749; Carpenter v. St. Joseph Life Ins. Co., 212 Mo. 
App. 336, 246 S. W. 623; Stephens v. Metropolitan Life Ins. Co., 190 Mo. App. 
673, 176 S. W. 253. But such provision, being for the benefit of the company, 
might be waived by such company. Bell v. Insurance Co., 166 Mo. App. 390, 
149 S. W. 33; Rhodus v. K. C. Life Ins. Co., 156 Mo. App. 281, 137 S. W. 907; 
Herndon v. Triple Alliance, 45 Mo. App. 426. 

[3] In considering the demurrer, the first question is whether or not there 
was any evidence that defendant waived the “good health” provision of the 
application signed by insured. We believe the decisions establish the proposition 
that an insurance agent, clothed with authority to solicit insurance, collect pre- 
miums, and deliver policies, may receive such notice of the breach of a condition, 
at the time he may deliver the policy, as to bind the insurer by a waiver of such 
condition. Bennett v. Standard Acc. Ins. Co., 209 Mo. App. 81, 237 S. W. 144; 
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‘Benson v. Metropolitan Life Ins. Co., 161 Mo. App. 481, 144 S. W..122; Tiller 
v. Farmers’ Mutual Fire Ins. Co., 220 Mo. App. 1337, 296 S. W. 464; Connecticut 
Indemnity Ass’n v. Grogon, 52 S. W. 959, 21 Ky. Law Rep. 717; Metropolitan 
Life Ins. Co., v. Willis, 37 Ind. App. 48, 76 N. E. 560; Ames v. Manhattan Life 
Ins. Co., 31 App. Div. 180, 52 N. Y. S. 759. According to plaintiff’s testimony, 
defendant’s agent knew the insured had been pregnant at the time she signed 
the application. He also knew she had suffered a miscarriage between the date 
of the application for insurance and the date of the delivery of the policy. He 
further knew she had not fully recovered. We think such knowledge was suf- 
ficient to at least make a question for the jury on the proposition of a waiver. 

[4, 5] The demurrer was properly overruled for the further reason that de- 
fendant failed to prove that the admitted pregnancy of insured, and miscarriage 
suffered by her, contributed to her death. Under our statute, stipulations in 
insurance policies, that the insured shall be in good heafth at the time of delivery 
of the policy, no longer possess the force of a warranty. Unless the poor health 
contributes to cause the death of the insured, liability cannot be denied on that 
ground, and in any case it shall be a question for the jury,-in the absence of an 
admission by plaintiff wholly unexplained. Section 6142, Rev. St. 1919; Lynch 
v. Prudential Life Ins. Co., 150 Mo. App. 461, 131 S. W. 145; Frazier v. Insur- 
ance Co., 161 Mo. App. 709, 141 S. W. 936; Hicks v. Insurance Co., 196 Mo. App. 
162, 190 S. W. 661. There was no such admission by plaintiff, and we therefore 
think the question as to whether insured’s state of health at the time of de- 
livery of the policy was a contributing factor to her death was for the jury. 

[6, 7] The trial court properly amended defendant’s instruction 3, directing 
a verdict for defendant if insured was not in good health at the time the policy 
was delivered. The amendment consisted of a proviso incorporating the waiver 
theory. We have held the evidence heretofore set forth was sufficient to make 
the question of waiver one for the jury. Moreover, the instruction was im- 
proper as offered, because it took from the jury, entirely, the duty of finding 
whether or not the sickness of insured at the time the policy was delivered con- 
tributed to her death. 

[8] The proof of agency of Senseney is questioned. We think the agency 
was, in effect, admitted by defendant by its admission that the policy was “duly 
delivered.” The evidence also shows Senseney solicited the insurance and de- 
livered the policy which had evidently been sent him by defendant for that very 
purpose. Furthermore, the policy itself shows Senseney to have been the solicit- 
ing agent. The issue was not in regard to the fact of agency, but rather as to 
the extent of the agent’s authority. We have disposed of that question. 

[9] It is urged that plaintiff’s instruction No. 1 was erroneous, because it 
presented to the jury two inconsistent theories; i. e., that (1) if the policy was 
delivered while insured was in good health, or (2) if the agent of the company 
knew the condition of her health when he delivered the policy, etc., plaintiff 
was entitled to recover. The issue as to insured being in good health was also 
submitted by defendant in its instruction. Plaintiff was entitled to submit the 
question of waiver, which, if proven, amounted to a compliance with all the 
conditions of a valid delivery. Hooker v. Insurance Co., 69 Mo. App. 141. We 
find no inconsistency in the instruction. Moreover, all the instructions were so 
drawn as to deny recovery to plaintiff if insured was sick at the time of delivery 
of the policy, without requiring the jury to further find that such sickness con- 
tributed to the death of insured. Defendant thus obtained more favorable in- 
structions than it was entitled to, as heretofore indicated. 

We find no reversible error in the trial, and the judgment should be affirmed. 
It is so ordered. 

Cox, P. J., concurs. 

Smith, J., not sitting. 











New York Life Ins. Co. v. Rosen et al 


Life] 


NEW YORK LIFE INS. CO. v. ROSEN et, al. 
Supreme Court, Appellate Division, First Department. November 1, 1929. 


236 New York Supplement 659. 


INSURANCE—LAW REQUIRING POLICY TO CONTAIN ENTIRE CON- 
TRACT HELD INAPPLICABLE TO APPLICATION FOR REINSTATE- 
MENT (INSURANCE LAW, §§ 58, 101). 


Insurance Law, § 58, requiring policy of insurance to contain entire contract 
between parties, and providing that nothing shall be incorporated therein by refer- 
ence, unless indorsed on or attached to policy when issued, held inapplicable to ap- 
plication for reinstatement of policy as provided for by section 101, without refer- 
ence to attaching copy of application to policy. 

(For other cases, see Insurance, Dec. Dig. § 134[2]). 

Appeal from Special Term, New York County. 

Action by the New York Life Insurance Company against Edward Rosen and 
another. From an order of the Supreme Court, New York County (133 Misc. 
Rep. 335, 232 N. Y. S. 37), denying, a motion to strike out the alleged affirmative 
defense set forth in the answer, on the ground of insufficiency! in law, plaintiff ap- 
peals. Order reversed, and motion granted. 

Argued before Dowling, P. J., and Merrell, Martin, James O’Malley, and Pres- 
kauer, JJ. 

Louis H. Cooke, of New York City (Ferdinand H. Pease, of New York City, 
on the brief) for appellant. 

Abraham H. Sarasohn, of New York City, for respondents. 


Martin, J. The sole question here involved is whether the provisions of sec- 
tion 58 of the Insurance Law, requiring a policy of insurance, when issued, to con- 
tain the entire contract between the parties, and providing that nothing shall be in- 
corporated therein by reference to any constitution, by-laws, application, or other 
writings, unless the same is indorsed upon or attached to the policy when issued, 
applies to the application for the reinstatement of a policy. 

The New York Life Insurance Company has brought this action to cancel 
the reinstatement of a policy of life insurance, because of the misrepresentation 
of material facts made by the insured in the application for such reinstatement. 
Johnson v. New York Life Ins. Co., 224 App. Div. 599, 231 N. Y. S. 540. The 
defendant has pleaded as a defense that the application for reinstatement men- 
tioned and referred to in the complaint was not attached to or indorsed upon the 
policy of insurance referred to and described in the complaint, and hence, under 
the provisions of section 58 of the Insurance Law, the representatfons contained 
in the said application for reinstatement and set forth in the complaint do not 
constitute a ground for the relief demanded. 

Section 58 of the Insurance Law provides as follows: “Every policy of insur- 
ance issued or delivered within the state on or after the first day of January, 
nineteen hundred and seven, by any life insurance corporation doing business within 
the state shall contain the entire contract between the parties and nothing shall 
be incorporated therein by reference to any constitution, by-laws, rules, application 
or other writings unless the same are indorsed upon or attached to the policy 
when issued; and all statements purporting to be made by the insured shall in 
the absence of fraud be deemed representations and not warranties. Any waiver 
of the provisions of this section shall be void.” 

The appellant contends that section 58 has no application to the reinstatement 
of a policy; that it applies solely to the original contract of insurance, which con- 
tains the provision that the policy must be reinstated at any time within a certain 
period upon the production of evidence of insurability satisfactory to the com- 
pany and the payment of all overdue premiums and any other indebtedness due 
upon said policy, with interest at a rate not exceeding 6 per cent. per annum. 

In Archer v. Equitable Life Assur. Society of United States, 218 N. Y. 18, 
112 N. E. 433, section 58 was construed, and it was there held that the original 
application for an insurance policy must be attached to the policy when issued. 
It is contended by the respondent that that decision applies to the application for 
reinstatement of the policy. It must be borne in mind that the new agreement is 
not the issuance of a new policy, but a contract for the continuation in force of 
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a former policy. Mutual Life Ins. Co. v. Dreeben (D. C.) 20 F. (2d) 394. 

In Reidy v. John Hancock Mut. Life Ins. Co., 245 Mass. 373, 139 N. E. 538, 
539, a somewhat similar question was involved. The Massachusetts court said: 
“The applications were not negotiations for a contract of insurance. The policy 
had been issued and delivered. It was not a new contract which the insured was 
negotiating, but the revival of a contract under the conditions prescribed by the 
company and accepted by him. The revival, if accomplished, could only restore 
the insured to all his rights under the policy, which had not been surrendered, as 
if he never had been in default.” 

The right to renew or reinstate the policy was a part of the original con- 
tract—Reed v. Missouri Mut. Ass’n (Mo. App.) 5 S. W. (2d) 675—and after 
the policy was renewed or reinstated it was of the same binding force and effect 
as though there had never been a breach. 

In Linder v. Metropolitan Life Ins. Co., 148 Tenn. 236, 255 S. W. 43, 45, 
the court said: “We are of opinion that defendant’s contention is well taken. 
Neither of the statutes above referred to undertake to regulate the reinstatement 
of policies which have been permitted to lapse for the nonpayment of premiums, 
but only relate to the issuance of original policies. This interpretation is made 
clear by the very language of the statutes themselves. No reference whatsoever 
is made to the renewal or reinstatement of policies which have been issued. So, 
following the well-established rule of construction, these statutes must be con- 
strued as applying only to matters with which they deal in express terms.” 

The statute (Insurance Law, § 101) with reference to the reinstatement of 
an insurance policy fully sets forth the requirements for such reinstatement and 
is silent with reference to attaching a copy of the application to the policy. The 
section which provides for attaching the original application for insurance to the 
policy expressly states that, when the policy is issued, such application shall be 
attached thereto, and that all statements purporting to be made by the insured 
shall be, in the absence of fraud, deemed representations, and not warranties. It 
would require a strained construction to hold that a statute which applies solely 
to the policy when originally issued may also be applied to a policy when rein- 
stated. 

The formality required for the issuance of an original policy is not necessary 
for.a renewal. Physical examinations are not usually required, and the same 
precautions are not taken. We must keep in mind the evils that the Insurance 
Law was endeavoring to correct by compelling the original application to be at- 
tached to the policy. That matter is fully covered in the Archer Case, supra, 
which sets farth the reasons for providing that the application be attached to the 
original policy, which reasons have no bearing on the matter of reinstatement of 
a policy. 

In the section of the Insurance Law providing for the renewal or reinstate- 
ment, nothing is said about the representations contained in the application, their 
effect or character, indicating that the absence of such a clause was not an over- 
sight. the reinstatement provisions of the statute contain all the essential require- 
ments necessary for the reinstatement of the original contract of insurance, and 
it would be necessary to read into that statute a provision which it does not 
contain in order to give it the construction contended for by the defendant. 

We are of the opinion that the insurance company was not required to attach 
the application for reinstatement to the policy, and therefore the alleged defense 
is insufficient in law. The order should be reversed, with $10 costs and disburse- 
ments, and the motion to strike out the defense granted, with $10 costs. 4 

Order reversed, with $10 costs and disbursements, and motion granted, with 
$10 costs. Order filed. All concur. 
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DOUGHERTY v. EQUITABLE LIFE ASSUR. SOC. OF THE 
UNITED STATES 
Supreme Court, New York County. October, 1929. 
236 New York Supplement 673. 

2. INSURANCE—COMPLAINT TO ENFORCE RUSSIAN INSURANCE 
POLICY, NOT AVERRING PLAINTIFFS READINESS AND ABILITY 
TO PERFORM CONDITIONS CLAIMED WAIVED BY INSURER, 
HELD TECHNICALLY DEFECTIVE. 

Complaint by assignee of Russian policyholders to enforce obligations under 
policy in courts of state failing to aver that plaintiff or assignor was ready, willing, 
and able to perform conditions which it is alleged insurer by its act prevented or 
waived, held technically defective. 


(For other cases, see Insurance, Dec. Dig. § 634[1]). 


5. INSURANCE—ALL PREMIUMS CANNOT BE RECOVERED WHERE 
VALID POLICY HAS BEEN ISSUED AND RISK ASSUMED, BUT 
yal GOES TO AMOUNT OF RECOVERY, NOT RIGHT OF 
A ; 

Recovery of all premiums paid cannot be had where valid policy has been 
issued and risk assumed by insurer, but such question goes to amount of’ recovery, 
not to right to maintain action. 


(For other cases, see Insurance, Dec. Dig. § 198[1].) 


6. INTERNATIONAL LAW—RUSSIAN CITIZEN OR ASSIGNEE SHOULD 
NOT BE PERMITTED TO ENFORCE RUSSIAN POLICY WRITTEN 
AGAINST RUSSIAN ASSETS AT EXPENSE OF AMERICAN POLICY- 
HOLDERS HAVING NO RECOURSE TO RUSSIAN ASSETS. 

In action by assignee of policyholders on policies issued by defendant on citi- 
zens of Russian Empire pursuant to laws in force at time permitting defendant 
to transact life insurance business in Russia, where defendant has lost all assets 
in Russia against which policy in suit was written, and policy sued on was 
Russian contract, to be performed in Russia, assignor. of policy, who’ was Russian 
citizen, subject to rights and liabilities caused by change in form of government, 
or his assignee, should not be permitted to enforce Russian policy written against 
Russian assets at expense of American policyholders who had no possible recourse 
to such fund. 

(For other cases, see International Law, Dec. Dig. § 10.) 

7. INTERNATIONAL LAW—ACT OF RUSSIAN GOVERNMENT IN LI- 
QUIDATING DEFENDANT’S LIFE INSURANCE BUSINESS HELD 
BINDING ON RUSSIAN POLICYHOLDER AND ASSIGNEE, PRE- 
CLUDING RECOURSE TO ASSETS OUTSIDE RUSSIA UNTIL ORIG- 
INAL FUND WAS EXHAUSTED. 

Where business of insurance company authorized to do life insurance business 
in Russian Empire was liquidated by new Russian government, and business was 
continued as government enterprise, and Russian government released insurance 
company from any liability by reason thereof, act of existing Russian government 
in taking over life insurance business and passing laws protecting Russian policy- 
holders was binding on Russian policyholder and on his assignee, precluding 
assignee from having recourse to assets outside Russia until after recourse to 
fund against which policy was written has been exhausted. 

(For other cases, see International Lav-, Dec. Dig. § 10.) 


8. INSURANCE—FAILURE TO PAY PREMIUMS WOULD VOID RUS- 
SIAN POLICIES, AND VALIDITY OF CONDITIONS DEFEATING 
SUCH RESULT MUST BE TESTED BY RUSSIAN LAW. 

_ In action on insurance policies, issued by defendant in Russia on life of Rus- 
sian citizen pursuant to laws permitting defendant to transact life insurance business 
in Russia, failure to pay premiums, if established, would void policy, and validity 
of special conditions relied on by plaintiff to defeat such result must be tested 
by Russian law, and hence defense of failure to perform conditions precedent was 
proper. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 
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11. INTERNATIONAL LAW—DEFENSE TO ACTION ON _ RUSSIAN 
POLICY ALLEGING FRUSTRATION OF CONTRACT BY SUPERIOR 
FORCE HELD PROPER, WHERE NEW GOVERNMENT LIQUIDATED 
INSURER’S BUSINESS. 

In action on insurance policies issued by defendant in Russia on life of Russian 
citizen pursuant to laws permitting defendant to transact life insurance business 
in Russia, defense relying on frustration of contract by superior force, which it 
is alleged was a good defense under Russian law held proper, where both insurer 
and policy were amenable to Russian law. and new government in Russia liquidated 
insurer's business and continued it as government enterprise under laws releasing 
insurer from liability. 

(For other cases, see International Law, Dec. Dig. § 10.) 

12. INTERNATIONAL LAW—DEFENSE TO. SUIT ON RUSSIAN POLICY 
PLEADING PAYMENTS WERE PAYABLE FROM RUSSIAN ASSETS, 
BUT THAT RUSSIAN DECREE PROHIBITED TRANSFER OF AS- 
SETS OUTSIDE RUSSIA, HELD, PROPER. 

In action on insurance policies issued by defendant in Russia on life of Russian 
citizen pursuant to laws permitting defendant to transact life insurance business 
in Russia, defense alleging insured and those claiming under him were outside 
Russia at time insurer’s obligation under policy arose, and that by Russian decree 
it was illegal to transfer moneys from Russia on account of transaction had 
in Russia without consent of public authorities, and that such consent was 
not obtained, held proper, where policy made Russian law applicable, and policy 
and insured were amenable to Russian law. 

(For other cases, see International Law, Dec. Dig. § 10.) 


Action by G. Frank Dougherty against the Equitable Life Assurance Society 
of the United States. On motion by plaintiff to strike out certain separate defenses 
and on motion by defendant to dismiss the complaint. Plaintiff’s motion denied 
in part and granted in part, and defendant’s motion granted, with leave to serve 
amended complaint, and otherwise denied. 

Engelhard, Pollak, Pitcher & Stern, of New York City (Walter H. Pollak and 
Rutlt I. Wilson, both of New York City, of counsel), for plaintiff. 

Davis, Polk, Wardwell, Gardner & Reed, of New York City (John W. Davis, 
William. C. Cannon, David E. Hudson, and William R. Carlisle all of New York 
City, of counsel), for defendant. 


Corio, J. Plaintiff has moved to strike out certain separate defenses in two 


actions upon life insurance policies. Defendant in turn challenges the sufficiency 
of the complaints. 



















































































































































































The actions are brought against defendant by an assignee of policyholders 
upon policies issued by it upon the life of a citizen and resident of the Russian 
Empire as it formerly existed, pursuant to the laws in force at the time permitting 
defendant to transact life insurance business in that domain. An understanding 
of the nature of the defenses directed to the complaint requires some treatment 
of the sequence of events which gave rise to the actions. 




















The defendant, a life insurance society organized and existing under the laws 
of the state of New York, was on July 7, 1889, authorized and permitted to con- 
duct a life insurance business in the Russian Empire by special law and regulations 
of that country. The law and regulations required the defendant to conduct its 
Russian business through a branch to be located in St. Petersburg, which name 
was later changed to Petrograd, and thereafter to Leningrad. It was required, 
so, long as any policies issued in Russia should be outstanding, to maintain in the 
Russian State Bank, or other designated government depositary, a deposit in the 
form of cash, Russian government bonds or interest-bearing securities guaranteed 
by the Russian government, to the amount of 500,000 roubles. Independently of 
this security the defendant was required to deposit monthly in the Russian State 
Bank in the same kind of securities reserve sums to the amount of 30 per cent. 
of all premiums received from the assured in Russia. At the end of the financial 
year a recalculation was to be made, and such further sums paid as would be 
necessary to assure a “reserved fund” adequate at all times to guarantee the 
prompt payment of liabilities incident to defendant’s Russian policies. A “reserve 
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capital” was also required by a deposit to the amount of 10 per cent. of the net 
profits of the defendant’s operations in Russia. The establishment and mainten- 
ance of this reserve fund and reserve capital was required as a guaranty of the 
defendant’s obligations in Russia. 


It was further provided in the aforementioned law and regulations that the 
life insurance operations conducted by the defendant in Russia should be effected 
in Imperial Russian paper roubles. The kinds of policies defendant might issue 
were also prescribed with conditions of those policies particularly stated. All 
disputes which might arise in connection with the insurance operations carried 
on in Russia were to be settled according to the Russian law and in Russian 
courts of justice, and it was expressly provided that this defendant should ‘be 
amenable to the laws of the Russian Empire having reference to its business and 
“likewise to all future laws,” and also that the permission granted to the defendant 
to condtict an insurance business in Russia might at any time be withdrawn and 
canceled at the direction of the government, without any explanation. In such 
case the defendant immediately was to liquidate its business and settle its accounts 
in the manner that should be indicated to it bv th: Russian government. A copy 
of the aforementioned laws and regulations as from time to time revised, but 
always embodying the aforementioned provisions and requirements, was printed 
under the heading “Policy Rules of the Equitable Life Assurance Society of’ the 
United States” on the back of each and every policy of insurance issued by this 
defendant in Russia, and on the face of ever~ policy it was expressly provided 
that all provisions and rules, approved bv the Minister of the Interior on July 
28, 1890, printed or written by the defendant upon the back of the policy, were 
accepted by the insured as part of the contract as fully as if they were recited 
at length over the signatures thereto affixed. 

After the promulgation of these laws and regulations, and pursuant thereto, 
the defendant established a branch office <t St. Petersburg, and thereafter con- 
ducted through that office a life insurance business in Russia, until on or about 
December 14, 1918. It conformed to and obeyed all the laws and regulations of 
the Russian government in conducting its business, and employed all premiums 
received by it in respect of its Russian policies for the maintenance of the “reserve 
fund” for the benefit and protection of the holders of and beneficiaries under 
the defendant’s Russian policies and for the maintenance of the “reserve capital,” 
and at no time transferred out of Russia any interest, income, profit, or moneys 
whatsoever arising from its Russian premiums, assets, or business, except to finance 
the purchase of Russian bonds in order to maintain the said “reserve capital” and 
“reserve fund.” 

Up to and including November 7, 1917, the government of Russia was fully 
recognized by, and enjoyed diplomatic intercourse with, the government of the 
United States of America. On or about that day the then Russian government, 
popularly known as the Kerensky government, was replaced by the government 
of the Russian Socialist Federated Soviet Republic (hereinafter referred to as 
the R. S. F. S. R.). It was the sole sovereign government of that portion of 
Russia which had been subject to the jurisdiction of the preceding government. 
Until about July 6, 1923, when the Union of Soviet Socialistic Republics (there- 
inafter referred to as the U. S. S. R.) was formed, it was the sole government 
clothed with power to enforce its authority within its own territory and obeyed 
by the people, capable of performing the duties and fulfilling the obligations of 
an independent power, and able to enforce its claims by military force, and it 
effectively and exclusively exercised therein all the functions of sovereignty. It 
has, up to the present time, continued to possess and exercise said sovereignty, 
except certain limited powers delegated by it to the U. S. S. R., and such sovereign 
status has been recognized and accepted by Russian Nationals. The govern- 
ments of R. S. F. S. R. and the U. S. S. R. have been recognized as de jure 
governments by the governments of numerous sovereign states that belong to 
the family of civilized nations recognized by the United States of America, but 
the United States of America has not extended recognition to the U. S. S. R. 
or the R. S. F. S. R. governments. 


On or about December 1, 1918, the R. S. F. S. R., the then Russian de; facto 
government, duly enacted and promulgated a decree, declaring that the business 
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of life insurance within Russia should thereafter be an exclusive monopoly of 
the state, and that every private insurance company then doing a life insurance 
business in Russia, including the defendant, should forthwith surrender to the 
Russian government all its assets in Russia and submit to a complete liquidation, 
whereupon and whereby the company should be fully and completely discharged 
from all liability in respect of its former insurance policies, including the policy 
referred to in the complaint. In the said decree it was further provided that; the 
conduct of the insurance business thus taken over by the Russian government was 
to be intrusted to a commission established by the government, consisting of repre- 
sentatives of named departments of the Russian government. It was further 
provided that the liquidation called for and the assumption of the manageinent of 
the insurance business by the commission described above should be terminated 
not later than April 1, 1919. Subsequent decrees and regulations of this commis- 
sion and of the Russian government directed the Russian policyholders to pay 
premiums directly to the commission, and to look to the commission for payment 
of whatever benefits might be or become due and owing to them because of policies 


which they had held with former private insurance companies, including this 
defendant. 


Pursuant to the decree of December 1, 1918, the Russian authorities pene- 
trated the offices of the defendant in St. Petersburg on the night of December 
13, 1918, and sealed the entrance to said offices. These remained closed until 
December 24, 1918, when the said government, acting by official representatives 
of the liquidating commission, entered the offices of the defendant, took posses- 
sion of all the defendant’s assets, books of account, and office equipment, and 
assumed complete charge and control of the business and of the premises. Pur- 
suant to the same decree, the government, acting by official representatives of the 
liquidating commission, confiscated all the assets of the defendant in Russia, 
including the deposits on account of the reserve fund and reserve capital herein- 
before described, together with such other deposits and bank accounts as the 
defendant maintained in Russia. Pursuant to orders of the official representatives 
of the liquidating commission, the postal authorities delivered to them all mail 
addressed to the defendant. The commission directed the banks to consider the 
commission, as agents of the R. S. F. S. R., the owner of all rights and property 
theretofore held by the defendant. From December 13, 1918, the business of the 
defendant’s former Russian branch office was conducted entirely under the com- 
mand, direction, and complete, control of the official representatives of the Russian 
government. The defendant’s former general manager and certain other employees 
were compelled to remain as agents and employees of the Russian government, 
to carry on the work of liquidation of the defendant, and substitution of the 
Russian government in the place and stead of the defendant. The defendant’s 
connection with and control over its former St. Petersburg (Petrograd) branch 
and all its operations was completelv terminated upon the entrance of the repre- 
sentatives of the Russian government, acting through the liquidating commission, 
on or about December 14, 1918, in pursuance of the decree of December 1, 1918. 
The Russian Soviet government assumed and promised to discharge all obligations, 
if any, of the defendant with respect to its Russian policies of insurance, including 
the policy referred to in the complaint, and continued to conduct the business of 
life insurance in Russia as an exclusive monopoly of the state, and received premi- 
ums payable in respect of defendant’s Russian policies, and made payments due 
in respect of such policies; and the Russian Soviet government, througlt its liquid- 
ating commission, thereupon became, for all purposes, substituted for the defend- 
ant in respect of its Russian policies as aforesaid, and all persons insured were 
debarred from asserting any further liability of the defendant arising out of said 
Russian policies. 


On or about March 4, 1919, the government of Russia duly enacted and pro- 
mulgated a decree whereby it was provided that the former owners of all businesses 
and enterprises which had been nationalized, sequestrated, or liquidated by the 
government (including the business of insurance theretofore conducted by the 
defendant’ in Russia) should be released from all obligations to private individuals 
and enterprises, which obligations had arisen in connection with the conduct of 
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their business in Russia prior to the nationalization, sequestration, or liquidation 
of such enterprises. 

On or about November 18, 1919, a further decree was promulgated in which 
it was provided that life insurance in all its forms was canceled, that all con- 
tracts entered into with insurance companies for the sake of life insurance 
(including the policy referred to in the complaint) were canceled and annulled, 
and a system of social protection established under the “Commissary of the People 
for Labor and Social Protection” for all persons and dependents deprived of the 
benefit of insurance by virtue of such cancellation and annulment. All premium 
deposits and funds representing the accumulation of premiums (including the 
assets r-presenting the accumulation of premiums upon the insurance business of 
the defendant in Russia, which had theretofore been taken over by the Russian 
government), were to be transferred into the general treasury of the state. Such 
deposits or funds were so transferred, and were applied by the Russian state to 
the maintenance and operation of social protection and governmental insurance 
for the benefit of all persons subject to the jurisdiction of such government, includ- 
ing the insured herein. By a decree of November 11, 1922, all private rights and 
obligations which had existed prior to November 7, 1917, or which arose out of 
transactions entered into prior to that date. were annulled and rendered unen- 
forceable in the courts or any other tribunals of the state; and persons who had 
been the owners of such rights ceased to have any right, title, or interest therein 
as fully for all purposes as though such rights had never existed or come into 
being, and as though such transactions had never occurred. 

Plaintiff, an American citizen, as the assignee of Russian policyholders, is 
now attempting to enforce the obligations under the policies in the courts of this 
state. ‘Io these actions eleven affirmative defenses are interposed. The first, second, 
fifth, sixth, tenth, and eleventh alone need be considered; the remainder having 
been withdrawn either upon the argument or in the brief submitted by the de- 
fendant. 


The first defense, after reciting the conditions of the contract and the history 
of the events succeeding the Revolution, pleads a valid substitution of the liquidat- 
ing commission of the Soviet government in place of the defendant in respect 
of its Russian policies; the second defense relies upon the specific decree of the 
Russian government to that effect. The fifth defense pleads a failure of plain- 
tiff to comply with certain conditions precedent. In the sixth defense it is pleaded 
that plaintiff cannot maintain this action, because of the provisions of the policy, 
which make all lawsuits subject to the jurisdiction of St. Petersburg courts of 
justice. The tenth defense relies upon frustration of the contract by superior 
force, which it is alleged is a good defense under Russian law. The eleventh 
defense pleads that the insured and those claiming under him were outside of 
Russia at the time defendant’s obligation under the policy arose; and by Russian 
decree it was illegal to transfer moneys from Russia on account of any trans- 
action had in Russia without the consent of the public authorities; and such con- 
sent has not been obtained. 


[1-5] Plaintiff's ‘motions to strike out as legally insufficient the affirmative 
defenses not only admit, for the purposes hereof, the truth of the allegations of 
such, defenses, but also bring into question the sufficiency of the complaints which 
defendant now challenges. Small v. Sullivan, 245 N. Y. 343, 348, 157 N. E. 261. 
It is clear that both complaints are technically defective by reason of plaintiff's 
failure to aver that he or his assign was ready, willing, and able to perform the 
conditions which, it is alleged, defendant, by its act, prevented or waived. There 
is no allegation in action No. 4 of due performance of conditions precedent. The 
law is well settled in cases of anticipatory breach that, while lack of actual: tender 
of performance may be excused, plaintiff must allege that he was ready and willing 
to make it, had it been required. This is an essential element which cannot be 
omitted. Strasbourger v. Leerburger, 233 N. Y. 55, 134 N. E. 834, and cases 
cited page 60, 134 N. E. 836. It is urged by defendant that the complaint in 
action No. 4 should be dismissed by reason of joinder of inconsistent causes of 
action, contrary to the provisions of section 258 of the Practice Act. While this 
is probably true, I do not think that defendant can ask such relief upon this 
motion, by reason of the express provisions of section 278 of the act. Gallagher 
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v. Finch, Pruyn & Co., 212 App. Div. 847, 207 N. Y. S. 403. The second cause 
of action set forth in the complaint in action No. 4 seeks a recovery of al/ premi- 
ums paid. Such a recovery cannot be had where a valid policy has been issued 
and a risk assumed by the company. This, however, goes to the amount of recov- 
ery and not to the right to maintain the action. 

It appears, however, that plaintiff’s difficulties on these motions are deeper 
rooted than lack of technical allegations which might be supplied by further plead- 
ing. A denial of his motions predicated on the insufficiency of the complaints 
would probably fail to settle the real issues raised bv his motions to dismiss the 
defenses. 

[6, 7] It is ‘clear that defendant has lost all of its assets in Russia, against 
which was written the policy in suit. Such policy was a Russian contract, made 
and to be performed there. Plaintiff’s assignor was a Russian citizen, amenable 
to its laws, and subject to the rights, privileges, and liabilities caused by a change 
of the form of government. Unless there is clear reason to the contrary, such 
an individual, or his assignee, should not be permitted to enforce the Russian 
policy, written against Russian assets, at the expense of American policy holders, 
who have no possible recourse to that fund Plaintiff contends that the question 
here presented is identical with that decided by the Court of Appeals in Sokoloff 
v. National. City Bank, 239 N. Y. 158, 145 N. E. 917, 37 A. L. R. Fiz. 

That position cannot be sustained. In the case cited, as well as other cases 
involving banks in Russia, there was a complete confiscation of the business and 
assets of the banks. In the case at bar the action of the Russian government 
was one of liquidation of defendant’s business and government operation thereof 
as a monopoly. No confiscation of assets was decreed in so far as Russian policy- 
holders are concerned. In view of the expressions found in the later decision 
of the Court of Appeals in Russian Reinsurance Co. v. Stoddard, 240 N. Y. 149, 
147 N. E. 703, it is clear that the Sokoloff decision was intended to be confined 
to the facts of that particular case. In my opinion it is not applicable to 
the case at bar, where the government has not confiscated assets, but decreed 
that the business be continued as a government enterprise. By a later decree, upon 
which the second defense is predicated, the Russian government, after completing 
the liquidation of defendant’s insurance business, to the end that it should be 
continued by the government, released defendant from any liability by reason 
thereof. Under these circumstances plaintiff should not have recourse to assets 
outside of Russia until after recourse to the fund against which the policy was 
written has been exhausted. Such is surely the fair and equitable rule, even 
though not, perhaps, expressly covered by any specific provision of the policy or 
of statute. Defendant, in seeking Russian business, was prohibited from making 
any reference to assets not located within Russian boundaries. I am of the 
opinion that the act of the existing Russian government, in taking over the life 
insurance business conducted there by defendant, and passing laws protecting Rus- 
sian policyholders, was binding on plaintiff’s assignor, a resident of that country, 
and hence upon plaintiff. 

The well-reasoned opinion of Judge Goddard in Banque Dé France v. Equitable 
[rust Co. of New York (District Court, Southern New York, March 21, 1929) 
33 F. (2d) 202, is quite in line with the trend of thought expressed by our Court 
Appeals in Russian Reinsurance Co. v. Stoddard, supra, although perhaps 
going a step further. He points out that justice may require courts of this country 
to give effect to laws of a country whose existence has not been officially recog- 
nized by our government. Such is clearly the case here, and the provisions of 
the liquidation statutes relied upon in the first and second defenses are binding 
upon plaintiff’s assignor, and afford him his only present relief. These defenses 
are sufficient in law, and, if established, must defeat the action. 

[8, 9] The fifth defense of failure to perform conditions precedent must also 
be upheld. The subject was briefly mentioned in discussing the sufficiency of the 
complaint, and what was said there is applicable here. The failure to pay, premi- 
ums, if established, will void the policies, and the validity of the special conditions 
upon which plaintiff relies to defeat this result will have to be tested by the 
Russian law. Whatever may be the result upon the trial, the fifth defense is 
adequate for the purposes of this motion. The alleged waiver of defendant, being 
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a matter of intent, raises a factual question which cannot be ruled on here ad- 
versely to defendant. Alsens American Portland Cement Works v. Degnon Con- 
tracting Co., 222 N. Y. 34, 37, 118 N. E. 210. . 

[10] The sixth defense and the motion to dismiss raise the question of the 
effect of the policy clause providing that all disputes arising in connection with 
defendant’s Russian operations shall be settled according to Russian laws and 
in Russian courts of justice. While agreements ousting courts of jurisdiction 
were formerly not looked upon with favor in this state, there is a present tendency 
to permit to contract more freely with reference thereto. In view of the fact 
that the policy was issued in Russia to a citizen thereof, both policy and insured 
being amenable to Russian enactments and to the jurisdiction of its courts, no 
good reason appears for reverting to the early strict rule against such provisions. 
The courts of this state might well decline to assume jurisdiction in view of this 
clause and the surrounding circumstances. The decision in Sliosberg v. New York 
Life Ins.'Co., 125 Misc. Rep. 417, 211 N. Y. S. 270, Id., 217 App. Div. 685, 217 
N. Y. S. 266, involved a clause materially different from the one here presented, 
and is not decisive of the qustion now raised. The exclusive jurisdiction of Rus- 
sian courts is made mandatory not so much by the agreement of the parties as 
byi the statutes under which defendant was permitted to do business, and it seems 
incongruous to permit one standing in the shoes of a citizen of the country pro- 
mulgating such a statute to claim that the courts of this state should disregard 
it. The situation is such a one as was contemplated in Meacham v. Jamestown, 
F. & C. R. Co., 211 N. Y. 346, 105 N. E. 653, 655, Ann. Cas. 1915C, 851, wherein 
the Court sail: “There may conceivably be exceptional circumstances where resort 
to the courts of another state is so obviously convenient and reasonable as to 
justify our own courts in yielding to the agreements of the parties and declining: 
jurisdiction.” To relieve plaintiff of a mutual obligation from which defendant 
could not be relieved is to do violence to the spirit of former decisions. The 
sixth defense, therefore, cannot be dismissed. 

[11, 12] The tenth defense of frustration must be upheld for the reasons 
which govern the disposition of the first two defenses. These reasons have been 
fully considered by the King’s Bench in an opinion promulgated after\ a full trial, 
on April 29, 1929, in the case of Perry v. Equitable Life Assurance Society of 
the United States of America. The views there expressed by Mr. Justice Branson 
are fully in accord with those announced here. The same doctrine applies to 
the eleventh defense, which pleads the provision of the policy for payments there- 
under out of Russian assets and the decrees prohibiting the transfer out of the 
country of any such assets. If I am correct in my rulings upon the first: two 
defenses, the tenth and eleventh must likewise be held good. 

Plaintiff's motion to dismiss the first, second, fifth, sixth, tenth, and eleventh 
defenses is denied. ‘The third, fourth, seventh, eighth, and ninth defenses are 
dismissed upon defendant’s stipulation. ‘The motion to dismiss the complaint for 
failure to allege performance of conditions precedent and to allege readiness, will- 
ingness, and ability to perform conditions prevented by defendant or waived by 
it is granted, with leave to serve an amended complaint, and denied in all other 
respects. - Settle order. 


EBERLIEN v. GUARANTEE FUND LIFE ASS’N OF OMAHA, NEB. 
(No. 5637.) 
Supreme Court of North Dakota. Sept. 28, 1929. 
226 Northwestern Reporter 810. 
(Syllabus by the Court.) 
1. STATUTORY PROVISION. 

A complaint should contain a plain and concise statement of the facts con- 
stituting a cause of action, without unnecessary repetition. Section 7440, Com- 
piled Laws of 1913. 

2. INSURANCE—FAILURE TO ALLEGE FACTS LYING AT BASE OF 

CAUSE OF ACTION RENDERS COMPLAINT DEFECTIVE; DEFECTS 

IN ALLEGATIONS OF COMPLAINT ARE NOT SUPPLIED BY 

STATEMENTS OF LEGAL CONCLUSIONS; COMPLAINT NOT SET- 
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TING FORTH LIFE INSURANCE POLICY SUED ON, SUBSTANCE 
OF ANY OF ITS PROVISIONS, OR KIND OF POLICY HELD DE- 
MURRABLE (COMP. LAWS 1913, § 7440). 

Where facts lying at thé base of a cause of action, if one exists, such as the 
terms of an insurance contract, are omitted from the complaint, and where it 
appears that the liability of the defendant. if any, depends upon the kind of insur- 
ance contracted for and the existence of a cash reserve, the complaint is defective, 
in that it fails to state facts sufficient to constitute a cause of action, and the 
defects are not supplied by statements of legal conclusions. 

(For other cases, see Insurance, Dec. Dig. § 631.) 


3. CONTRACTS—STATUTE ELIMINATING NECESSITY OF STATING 
FACTS SHOWING PERFORMANCE OF CONDITIONS PRECEDENT 
DOES NOT DISPENSE WITH NECESSITY OF ALLEGING SUB- 
STANCE OF CONTRACT SUED ON (COMP. LAWS 1913, § 7461). 
Section 7461, Compiled Laws of 1913, which provides that it shall not be 

necessary to state the facts showing performance of conditions precedent, does 

not dispense with the necessity of alleging the substance of the terms of a con- 
tract relied upon for recovery. 

(For other cases, see Contracts, Dec. Dig. § 331[1].) 

Appeal from District Court, Ward County; John C. Lowe, Judge. 

Action by Sofia Eberlien against the Guarantee Fund Life Association of 
Omaha, Neb. From an order overruling its general demurrer to the complaint, 
defendant appeals. Reversed. 

W. H. Stutsman, of Mandan, for appellant. 

E. R. Sinkler and G. O. Brekke, both of Minot, and J. W. Schmidt, of Harvey, 


for respondent. 


BirpzeEwt, J. This is an appeal from an order overruling a general demurrer to 
a complaint. The complaint alleges that the defendant is a life insurance corpora- 
tion organized and existing under and by virtue of the laws of the state of North 
Dakota (a palpable error), and engaged in the business of writing life insurance 
in the state of North Dakota; that on the 18th day of December, 1914, the defend- 
ant delivered to Hugo Eberlien, the husband of the plaintiff, a certain life insur- 
ance policy, wherein and whereby it became bound to pay to the plaintiff, as 
beneficiary, the sum of $4,000 upon the death of the insured; that the insured 
thereupon paid the first premium, and did thereafter pay and cause to be paid 
the sum of $54.72 as premium for each year down to the month of January, 1928; 
that the insured had in all things complied with the terms of the policy on his 
part to be done and performed, and paid all premiums down to the month of 
Januarv, 1928; that on October 20, 1928, Hugo Eberlien, the insured, died as the 
result of an injury which he had received subsequent to the issuance of the policy; 
that as a result of said injury he was for more than one year immediately prior 
to his death totally disabled and unable to comprehend his business, or know the 
nature of affairs going on around him, and was in such a state from such injury 
that his mind was affected, and as a result thereof he did not pay or cause to 
be paid the said insurance premium due in the month of-January, 1928; that at 
the time of the death of Eberlien the insurance policy was in full force and effect. 


The complaint sets forth in full sections 4886 and 4887 of the Compiled Laws 
of 1913, governing automatic insurance in the event of default, and prohibiting 
contrary agreements between the company and the insured. It is further alleged 
that chapter 81 of the Civil Code (Comp. Laws 1913, §§ 6634-6636) provides the 
form and kind of insurance policy which shall be issued in North Dakota, and 
alleges that there is due and owing to the plaintiff the full sum of $4,000. It is 
alleged that at the death of the insured the defendant denied liability on the sole 
ground that the policy had lapsed by reason of the failure to pay the premium 
due in the month of January, 1928; that the policy does not conform to the pro- 
visions of chapter 81 of the Civil Code; that by reason of the payment of’ premi- 
ums for the period of 14 years, and the payment of $108 into the reserve fund 
of the company, the policy was in full force and effect at the time of the death 
of the insured. The plaintiff prays judgment that the policy be reformed to com- 
ply with chapter 81 of the Civil Code, and in such a manner as to contain all 
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the provisions required by law, and that the plaintiff have judgment for $4,000 
with interest. 


[1, 2] The complaint is clearly demurrable. It does not allege facts sufficient 
to constitute a cause of action. It violates one of the main essentials of good 
pleading. It does not contain a plain and concise statement of the facts consti- 
tuting a cause of action without unnecessary repetition. Section 7440, Compiled 
Laws of 1913. Deficiencies in allegations of fact are not aided by alleging legal 
conclusions, that might or might not be warranted, depending upon the omitted 
allegations. Legal conclusions are not facts, and furnish no substitute for them. 
If legal conclusions constituted pleading, obviously the existence of a cause of 
action could never be tested by demurrer, because the pleader’s ipse dixit that 
the defendant had become liable to him would preclude inquiry into the facts 
that furnish the basis for the liability claimed. 


In view of the fact that the issue here for determination is one of law arising 
upon a general demurrer, and that the pleader has alleged in the body of the 
complaint that the defendant is a life insurance corporation organized and existing 
under and by virtue of the laws of this state, we will not, in this opinion, con- 
sider the circumstances that the defendant named in the title and referred to in 
the complaint is the Guarantee Fund Life Association of Omaha, Neb., a corpora- 
tion, nor the further circumstances that service is admitted by the commissioner 
of insurance. Passing at once to the question of the sufficiency of the complaint, 
it appears that the pleader has not set forth the policy alleged to have been issued, 
nor the substance of any of its provisions, except, possibly, the provision that the 
defendant had promised and agreed to pay the plaintiff the sum of $4,000 upon 
the death of the insured. The type of policy is nowhere referred to. Life insur- 
ance corporations are authorized to issue types of policies upon which there will 
bé no reserve applicable to the purchase of extended insurance or paid-up insur- 
ance, under section 4886 of the Compiled Laws of 1913; such, for instance, as 
term insurance. See section 6635c, paragraphs 7 and 8, Compiled Laws of 1913. 
It is not alleged that there was any reserve applicable to the policy in questioh, 
nor the character of the reserve fund, if any, to which the plaintiff alleges the 
insured contributed. It is alleged that the insured did not pay the premium due 
in the month of January, 1928, and in the next sentence that the policy was in 
full force and effect; but no provisions of the policy or contract are set forth, 
whereby it can be determined whetrer the insurance was in full force and effect 
nor whereby the legal effect of the stated default can be ascertained. 


While the complaint sets forth the provisions of section 4886 of the Compiled 
Laws of 1913 governing automatic insurance, which is wholly a matter of! law, of 
which judicial notice would be taken, in the absence of its being stated in the 
complaint, facts are not alleged from which it can be determined whether or not 
this section is applicable to the insurance in question. It is not even alleged that 
it is applicable. If facts exist which entitle the beneficiary to the benefit of this 
statute, they can readily be stated. While there is no legal requirement that, in 
suing upon an; insurance contract, a copy thereof should be attached to the com- 
plaint or incorporated within it, the practice of doing so is well-nigh universal and 
should ordinarily be adherred to. Where, as in this kind of a case, any recovery 
ultimately had must be based upon the contract of the parties, there would seem 
to be no reason for omitting to state the provisions of the contract upon which 
the plaintiff’s right depends. 


This is particularly true here for another reason. The complaint alleges that 
the policy does not conform to the provisions of chapter 81 of the Civil Code, 
and asks that it be reformed. Inj what respect it does not conform is not stated. 
Insurance policies are not required to be written upon a North Dakota standard 
form, such as is embodied in section 6635 of the Compiled Laws of 1913. Young 
v. Mutual Trust Life Insurance Co., 54 N. D. 600, 210 N. W. 177, 53 A. L. R. 
910. Hence, if the policy in question does not express the legal contract of the 
parties, the terms of that contract should be stated, as well as the circumstances 
in which the policy was issued and retained, in order that the plaintiff’s right to 
this relief might appear. Whether or not the policy in question complies with 
the statute, in that it contains the provisions required to be contained and omits 
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provisions required to be omitted, depends altogether upon facts which are not 

pleaded. ‘ 

[3] Counsel for the respondent relies strongly upon section 7461, Compiled 
Laws of 1913, which provides that, in pleading performance of conditions precedent, 
it shall not be necessary to state the facts showing such performance, but it may 
be stated generally that the party had duly performed all conditions on his part. 
This statute obviously does not support the complaint in this case. It does not 
authorize the omission from a pleading of the substance of the contract relied 
upon for recovery. If the provisions of the contract were stated, so that an 
allegation of the performance of conditions could be read in the light of the 
known terms of the contract, the statute would, of course, dispense with allega- 
tions of the details of performance. The pleading in the instant case is bad, not 
because performance is insufficiently alleged, but because the contract is insufficiently 
stated. 

The order appealed from must be reversed. It is so_ ordered. 

Burke, C. J., and Burr, Christianson, and Nuessle, JJ. concur. 

MISSOURI STATE LIFE INS. CO. v. JENSEN. (No. 18748.) 
Supreme Court of Oklahoma. June 11, 1929, 
Rehearing Denied Oct. 29, 1929, 

281 Pacific Reporter 561. 

(Syllabus by the Court.) 

1. INSURANCE—REINSTATEMENT OF LIFE POLICY AFTER DEFAULT 
He et OF PREMIUMS CONTINUES ORIGINAL POLICY IN 
FORCE. 

A reinstatement of a life insurance policy, after default in the payment of 
premiums, by performance of conditions specified in the policy, continues in force 
the original policy and does not create a new one. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

2. INSURANCE—LAW REQUIRING POLICY CONTAINING REFERENCE 
TO APPLICATION OF INSURED TO HAVE CORRECT COPY AT- 
TACHED THERETO APPLIES TO APPLICATION FOR REINSTATE- 
MENT OF LAPSED POLICY; EXCLUSION OF APPLICATION FOR 
REINSTATEMENT, COPY OF WHICH WAS NOT ATTACHED TO 
POLICY, HELD NOT ERRONEOUS (COMP. ST. 1921, §§ 6728, 6731). 
Section 6728, C. O. S. 1921, providing that, “* * * Provided, further, that 

every policy which contains a reference to the application of the insured, either 
as a part of the policy or as having any bearing thereon, must ‘have attached 
thereto, a correct copy of the application, and unless so attached the same shall 
not be considered a part of the policy or received in evidence,” applies to an ap- 
plication for the reinstatement of a lapsed policy as well as to one for the original 
policy; and there is no error in excluding from the evidence an application for 
reinstatement, a copy of which is not attached to the policy. 

(For other cases, see Insurance, Dec. Dig. § 365{1], 650.) 

3. INSURANCE—INSURER FAILING TO ATTACH APPLICATION FOR 
REINSTATEMENT TO POLICY CANNOT ALLEGE OR PROVE AP- 
PLICATION OR ANY FALSE STATEMENT THEREIN MADE (COMP. 
ST. 1921, §§ 6728, 6731). 

Where it appears that a life insurance company brings suit to cancel the policy 
ofi the insured, who has beer, reinstated under the terms of the policy, on account 
of fraudulent statements made in the application for reinstatement, held, said ap- 
plication for reinstatement or a true copy therof must be attached to the policy 
and made a part thereof, and if the company fails so to do, it shall not be allowed 
to allege or prove said application or any false statements therein made. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

Appeal from District Court, Garvin County; W. G. Long, Judge. 

Action by the Missouri State Life Insurance Company against John G. Jensen, 
revived in the name of Jennie E. Jensen, as executrix, after defendant’s death, 
and wherein defendant filed a cross-petition. Judgment for defendant on a 
cross-petition, and plaintiff appeals. Affirmed. 
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Keaton, Wells & Johnston, of Oklahoma City, Bowling & Farmer, of Pauls 
Valley, Allen May, of St. Louis, Mo., and F. H. Maughmer, of St. Joseph, Mo. 
for plaintiff in error. : 

Blanton, Osborn & Curtis, of Pauls Valley, for defendant in error. 

CuLuison, J. This is an action to cancel a life insurance policy issued by the 
Missouri State Life Insurance Company, plaintiff in error and plaintiff in the court 
below, to John G. Jensen, who allowed the same to expire for nonpayment of 
premiums, and upon written application said policy was reinstated. 

John Jensen died before the trial and his beneficiary filed a cross-petition 
asking for the amount of the policy. The case was also revived in her name as 
executrix. The only ground for cancellation alleged in the plaintiff’s petition was 
a fraudulent statement in the application for reinstatement, which application was 
not attached to or made a part of the policy. 

A jury was duly impaneled and sworn, and thereupon the defenda t Jennie 
Jensen objected to the introduction of any testimony by the plaintiff under the 
pleadings herein, on the ground that an application for reinstatement must be 
attached to a policy in order to introduce it in evidence for the purpose ofi show- 
ing fraud by the statements made therein, and the court being fully advised sus- 
tained said objection, to which the plaintiff then and there duly excepted, from 
which rulings of the court the plaintiff appeals. 

The policy upon which this action is predicated is the same and identical policy 
issued to defendant, intervener’s deceased husband. The intervening defendant in 
error is the wife of deceased insured and is named in said policy as the bene- 
ficiary. The husband during his lifetime permitted the policy to lapse. “Later on 
the husband applied to be reinstated under the terms of the policy contract. It is 
evident that the husband complied with all the terms of the policy contract and 
was on the 2d day of June, 1925, reinstated and thereby entitled to all the rights 
and benefits arising therefrom. 

The only question in this case for judicial determination is whether or not 
an application for reinstatement must be attached to a policy in order to intro- 


duce it in evidence for the purpose of showing fraud by the statements made 
therein. 


_ Webster in his New International Dictionary defines “reinstate”: “(1) To 
instate again; (2) to place again in position or in a former state; (3) to rein- 


stall; (4. to re-establish.” All of which relates to and means: To reinstate to 
a state from which one had been removed. Second meaning: “(1) To reinstate 
to a whole or unity; (2) to renew. 

To reinstate a policy holder or one who has allowed his policy to lapse does 
not mean new insurance or taking out a new policy, but does mean that the insured 
has been restored to all the benefits accruing to him under the policy contract, 
the original policy. 

[1, 2] In this case the defendant made application to be reinstated; to renew 
the mutual and contractual obligations which existed under the policy contract 
sued on. “A reinstatement of the policy, after default in the payment of premiums, 
by performance of conditions specified in the policy, continues in force the original 
policy and does not create a new one.” Mutual Life Ins. Co. v. Lovejoy, 203 
Ala. 452, 83 So. 591. 

In 14 Ruling Case Law,. § 163, p. 990, the validity and effect of reinstatement 
is discussed in the following language: “Where a revival of a forfeited life policy 
is assented to, the original contract is reinstated, with all its terms and the new 
terms expressed in the application for revival, and a provision in a life insurance 
policy that it shall be incontestable after one year applies to proceedings taken 
to secure reinstatement after default in payment of premiums, so that after the 
lapse of a year from reinstatement the policy cannot be avoided for fraud in 
securing it, although insured agrees in his application for reinstatement that the 
policy shall be void if any statement is untrue. Ordinarily, however, a reinstate- 
ment procured by fraudulent misrepresentations may be avoided. A representation 
by insured, in regard to the state of his health, ir order to procure a renewal 
of his policy which had lapsed for nonpayment of premiums is not a continuing 
representation until the time that the renewal receipt is delivered. A person is 
‘killed’ by an accident at the time his death occurs and not at the time of the 
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accident, within the meaning of the constitution of an accident insurance society 
which provides that if a member is injured while in default in the payment of 
his dues, ‘the delinquent member shall receive no indemnity therefor, nor shall 
his beneficiaries receive anything should he be killed during such period of delin- 
quency,’ so that liability exists for death after reinstatement from an injury during 
delinquency.” 

That part of section 6728, C. O. S. 1921; which affects a proper determination 
of this case and upon which the trial court based its ruling in sustaining the de- 
murrer to the petition, reads: “* * * Provided, further, that every policy which 
contains a reference to the application of the insured, either as a part of the 
policy or as having any bearing thereon, must have attached thereto a correct 
copy of the appiication, and unless so attached the same shall not be considered 
a part of the policy or received in evidence.” 

Plaintiff in error contends the above provision of our statute has no application 
to the issue raised in this case, for the reason the statute does not require the 
application to be attached in cases wherein the applicant applies to be reinstated. 

The policy in question in this case contains the following provision: “Rein- 
statement. If any premium is not paid on the date when due, or within the period 
of grace, and this policy has not been surrendered, the company will reinstate 
the policy as of said due date at any time thereafter, upon evidence of insurability 
satisfactory to the company and payment of all arrears of premiums with interest, 
at the rate of six percent per annum, together with the payment or reinstatement, 
of any indebtedness on this policy on said due date, with interest, as aforesaid.” 

Section 6731, C. O. S. 1921, provides: “* * * That, the policy together with 
the application therefor, a copy of which application shall be endorsed upon or 
attached to the policy and made a part thereof, shall constitute the entire contract 
between the parties. * * *” 

The above Provisions of our statute are very similar to provisions in many 
states. Construing the above provisions of our statute together with the provision 


in the policy relating to reinstatement, we hold, constitutes an entire contract 
between the parties. 


_ The statute of Minnesota has a provision similar to that of Oklahoma: “Sec- 
tion 71, c. 175, p. 430, of the General Laws of Minnesota for 1895: 

“ ‘Every policy which contains a reference to the application of the insured, 
either as a part of the policy or as havine any bearing thereon, must have at- 
tached thereto a correct copy of the application” ” 


lowa likewise has a similar provision to that of Oklahoma: “McClain’s Code, 
§ 1733, which provides that: 


s 


‘All insurance companies or associations shall upon the issue, or renewal, 
of any! policy attach to such policy, or endorse thereon, a true copy of any appli- 
cation or representation of the assured, which, by the terms of such policy, are 
made a part thereof, or of the contract of insurance, or referred to therein, or 
which may in any manner affect the validity of such policy. The omission so to 
do shall not render the policy invalid, but if any; company or association neglects 
to comply with the requirements of this section, it shall forever be pre- 
cluded from pleading, alleging or proving such application or representations or 
any part thereof, or falsity thereof, or any part thereof in any action upon such 
noice” 

The Supreme Court of Iowa, in the case of Goodwin v. Provident Sav. Life 
Assur. Soc. of New York, 97 Iowa, 226, 6 N. W. 157, 32 L. R. A. 473, 59 Am. 
St. Rep. 411, in construing the above provision of the Iowa Code, held that the 
section above quoted “applies where the copy of an application for reinstatement 
attached to the policy omits the examiner’s report contained in the original, and 
also a part of the statements made by the assured in regard to his previous physical 
condition, and incorrectly states the place to which notice of premiums shal] be 
addressed.” 

Section 657 of the District of Columbia Code provides: “Each life insurance 
company, benefit order and association doing a life insurance business in the Dis- 
trict of Columbia shall deliver with each policy issued by it a copy of’ the applica- 
tion made by the insured so that the whole contract may appear in said applica- 
tion and policy, in default of which no defense shall be allowed to such policy 
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on account of anything contained in, or omitted from, such application.” 31 Stat. 
at L. 1924, c. 854, as amended 32 Stat. at L. 534, c. 1329. 

The Court of Appeals of the District of Columbia, in the case of Metropolitan 
Life Insurance Co. v. Burch, 39 App. D. C. 397, held that the above-quoted section 
of the District of Columbia Code “applies to an application for the renewal of 
a lapsed policy as well as to one for the original policy; and there is no error 
in excluding from the evidence a renewal application a copy of which was not 
so delivered.” 


In Metropolitan Life Ins. Co. v. Burch, above referred to, Chief Justice Shep- 
ard, in tha body of his opinion, said: 

‘The question on. which the case turned is raised by the assignment of error 
relating to the exclusion of the application for the restoration, revival, or renewal 


of the policy, and depends upon the effect of sec. 657, of the Code (31 Stat. at 


ot chap. 854, as amended 32 Stat. at L. 534, chap. 1329), which reads as 
OUOWS: 


; : opy of Application to be Delivered With Policy.—Each life insurance com- 
pany, benefit order, and association doing a lite insurance business in the District 
of Columbia shall deliver with each policy issued by it a copy of the application 
made by the insured, so that the whole contract may appear in said application 
and policy, in default of which no defense shall be allowed to such policy on 
account of anything contained in, or omitted from, such application.’ 

“The contention of the appellant is that this section only refers to the original 
application for the policy, and is not intended to apply to an application for the 
restoration or revival of a policy after it has once lapsed for nonpayment of 
premiums. The section was intended to remedy a mischief, and is to be given a 
reasonably liberal interpretation to that end. 

“The purpose of the provision is that the insured shall be furnished with a 
copy of the application, upon the representations in which the validity of the policy 
and its binding force may be made to depend. The rule of public policy, defined, 
applies with equal force to an application which renews the original policy, and 
amounts to a new contract of insurance embracing the terms of the original, but 
dating from the time of the renewal. The effect of the new contract, evidenced 
by the terms of the original one and the renewal application, is dependent upon 
the truthfulness of the representations made in the renewal application. * * * 

“We are of the opinion that sec. 657 applies equally to the application for 
the renewal of the policy as well as to the application for the original; and that 
there was no error in its exclusion.” 

A similar question presented by this appeal came before this court for adjudi- 
cation and was decided in the case of American National Life Insurance Co. v. 
Robinson, 85 Okl. 64, 204 P. 269, wherein the court construed section 6728, C. O. 3. 
1921, above, in the following language: “If we treat this as a new application 
and the reinstatement tantamount to a new contract, under this statute, the 
application not being a part of the policy although the policy refers to the appli- 
cation for reinstatement, the plaintiff in error could not introduce the same in 
evidence, nor can it be considered a part of the policy, because a copy of the 
application was not attached to the policy. If plaintiff in error desired to reserve 
the right to contest the statement made in the application, it was its duty 
to follow the statute and make said application a part of the policy, and attach 
a copy thereto, otherwise they would not be entitled to introduce the same in evi- 
dence. ‘this is the only position contended for by plaintiff in error; so, if we 
admit that position is correct, still the court] did not err in sustaining the motion, 
for the reason the application was not attached to the policy nor made a part of 
the policy, nor is it even attached to the answer.” . 

It will be observed the court in said opinion held: “* * * Although the policy 
refers to the application for reinstatement, the plaintiff in error could not intro- 
duce the same in evidence, nor can it be considered a part of the policy. * * »% 

[3] When a policy holder is reinstated after complying with all the require- 
ments of the policy, he is restored to all his rights under the policy contract. The 
act of reinstating is merely carrying out one of the provisions of the policy con- 
tract, and where the law requires that every policy which contains a reference 
to the application of the insured, either as a part of the policy or as having 
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any bearing thereon, must have attached thereto a correct copy of the applica- 
tion to reinstate, we are of the opinion the application to reinstate is a very essen- 
tial part of the policy, and under the holding of the Oklahoma court and the courts 
of many other states, the application for reinstatement must be attached to the 

licy. 
~ i accordance with our views of the law above expressed, we hold that the 
trial court correctly ruled in sustaining the demurrer to the petition of the 
plaintiff. ; 

The judgment of the trial court is therefore affirmed. 

Mason, C. J., Lester, V. C. J., and Hunt, Hefner, Swindall and Andrews JJ. 
concur. 

Clark, J., not participating. 

Riley, J., absent. 

PRITCHARD v. AMERICAN NAT. INS. CO. OF GALVESTON, TEX. 
(No. 19312.) 
Supreme Court of Oklahoma. Sept. 24, 1929. 
Rehearing Denied Nov. 5, 1929. 
281 Pacific Reporter 774. 
(Syllabus by the Court.) 
INSURANCE—KNOWLEDGE THAT APPLICANT IS IN BAD HEALTH, 

OBTAINED BY LIFE INSURER’S AGENT FROM APPLICANT, IS 

IMPUTABLE TO INSURER; FALSE STATEMENTS IN APPLICA- 

TION FOR LIFE INSURANCE RESPECTING APPLICANT'S HEALTH 

ARE UNAVAILABLE AS DEFENSE, WHERE, NOTWITHSTANDING 

ITS AGENT’S KNOWLEDGE OF FACTS INSURER ACCEPTS PREMI- 

UMS. 

Where the agent of a life insurance company, acting within the scope of his 
authority, is informed by the applicant that the person to be insured is at the time 
in bad health, such knowledge is imputable to the company, and where, in such 
case, the agent, notwithstanding such knowledge, prepares an application for insur- 
ance, showing the person to be in good health, accepts the premium, and delivers 
the application and premium to his company, and, on such application, policy is 
issued and the premium retained, and the company continues to collect the premi- 
ums as they fall due until the death of the insured, the defense, that the policy 
was forfeited by reason of false statements contained in the application to the 
insurer, is not available in a suit to collect on the policy. 

(For other cases, see Insurance, Dec. Dig. §§ 378[1], 392[1].) 

Error from District Court, Muskogee County; Enloe V. Vernor, Judge. 

Action by Annie Pritchard against the American National Insurance Company 
of Galveston, Tex. Judgment for defendant was rendered in the city courts and 
in the district court, and plaintiff appeals. Reversed and remanded. 

C. P. Kimble, of South Muskogee, for plaintiff in error. 

Mosier & Mosier, of Muskogee, for defendant in error. 


Ritty, J. This cause of action was begun in the city court of Muskogee by 
plaintiff in error, who sued as beneficiary named in an insurance policy issued by 
defendant in error upon the life of William Pritchard. Judgment was for defend- 
ant. Plaintiff appealed to the district court, where a demurrer was sustained to 
plaintiff’s evidence, and a directed verdict was entered. 

It was established by plaintiff's evidence that application for insurance was 
made on October 25, 1926. The agent of defendant made inquiry as to questions 
and wrote the answers down, but at the time the application was made the insured 
was sick, and afflicted with a cough. The agent of defendant insurance company 
was so informed by insured and others, and in addition to such disclosure of facts 
he viewed the applicant and surroundings at the time of the application, and again 
on October 29, and made an inspector’s report upon the application, showing the 
condition of health of applicant to be good, and his hygienic surroundings favor- 
able, as well as a statement that he, the agent, considered the “life first-class and 
safely insurable,” which report was signed by the agent of defendant. The policy 
was delivered to insured at his home, where ha was sick on November 8, 1926, by 
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the agent, who received premium of 84 cents from plaintiff beneficiary, mother of 
insured. On November 17, 1926, insured died of pulmonary tuberculosis. The 
proof of death made by plaintiff shows deceased was confined for a period of six 
weeks by his last illness, and that he died of tuberculosis. 

The contention of the defendant insurance company is that a fraud was perpe- 
trated upon them by insured, and that no obligation existed by reason of the terms 
of the policy providing “That no obligation is assumed by the company prior to the 
date hereof, nor unless on said date the insured is alive and in sound health.” In 
other words, the contention is that, since plaintiff showed by its evidence that in- 
sured was not in good health at the time of application and delivery of the policy, 
the contract, by its terms, never became effective, but always was conditioned upon 
the fact of sound health. 

We do not accept that rule, for in Federal Life Ins. Co. v. Whitehead, 73 Okl. 
71, 174 P. 784, it was held: “Notice of a condition that would work a forfeiture of 
the policy, gained by the agent while acting within the scope of his authority, is im- 
putable to the company.” And in Security Benefit Ass’n v. Green, 103 Okl. 284, 
229 P. 1061, this court held: The agent, who is acting within the scope of his au- 
thority in asking the applicant questions about his health, and in writing down the 
answers, is presumed to know what his principal desires. The agent who prepares 
the application for insurance from the answers of the applicant, which he declares 
to be satisfactory and receives the premium for the insurance, binds his principal 
by the delivery of the contract of insurance. The insured has the right to believe, 
under the circumstances, that the contract he is receiving from the company gives 
him, the indemnity for which he has paid his money. The acts of the agent will 
operate as an estoppel against the principal to plead the erroneous answers or false 
representations by the insured.” See, also, Security Ins. Co. v. Cameron, 85 Okl. 
171, 205 P. 151, 27 A. L. R. 444. That rule was reiterated in Security Life Ins. Co. 
v. Woods, 118 Okl. 156, 247 P. 356. 

It appears from the pleadings and evidence that plaintiff signed a release and 
surrendered the policy upon repayment of the premium by the company after the 
death of insured, but plaintiff contends that said release and surrender was obtain- 
ed by fraud and duress, under threats of prosecution. We hold that such an issue 
as well as the principal one—that is, (a) did insured know he had the disease of 
tuberculosis at the time of application and issuance of the policy? and, if answered 
affirmatively, (b) did insured conceal the fact of such disease from the insurance 
company and thereby fraudulently secure such policy of insurance?—are decisive of 
this case, and such issues should be submitted to a jury for determination under the 
evidence and proper instructions of the court. 

Reversed and remanded. 

Mason, C. J., and Clark, Hunt, Hefner, Cullison, and Swindall, JJ. concur. 

Lester, V. C. J., and Andrews, J., absent, not participating. 


CRONAN v. METROPOLITAN LIFE INS. CO. (No. 884.) 
Supreme Court of Rhode Island. Nov. 5, 1929. 
147 Atlantic Reporter 618. 

1. INSURANCE—BENEFICIARY PAYING PREMIUMS OR LOANING 
MONEY ON SECURITY OF POLICY ACQUIRES VESTED RIGHT 
AGAINST ONE THEREAFTER, WITHOUT CONSIDERATION, BE- 
COMING SUBSTITUTED BENEFICIARY. 

Beneficiary who pays premiums or loans money on security of life insurance 
policy acquires in policy vested rights which will be protected in equity against one 
who thereafter, without valuable consideration, becomes substituted beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 586.) 


2. INSURANCE—BENEFICIARY ACQUIRING VESTED RIGHTS IN POL- 

ICY NEED ONLY NOTIFY INSURER OF FACT BEFORE PAYMENT 

IS MADE TO ANOTHER. 

Beneficiary who acquires vested rights in life insurance policy need only notify 
insurance company of fact before payment is r.ade to another person, although 
policy contains clause to effect that no assignment of policy will be recognized, un- 
less consented to by insurance company. 


(For other cases, see Insurance, Dec. Dig. § 586.) 
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3. INSURANCE—BENEFICIARY PAYING PREMIUMS ON SECURITY OF 
POLICY, AND NOTIFYING INSURER BEFORE INSURANCE WAS 
PAID, HELD ENTITLED TO AMOUNT PAID, THOUGH BENEFIC- 
IARY WAS CHANGED. 

Beneficiary paying premiums on life insurance policy on security of policy held 
entitled to recover from proceeds of policy amount paid as premiums, plus simple 
interest on each payment from time it was made, where beneficiary was changed 
before insured’s death, but first beneficiary notified insurer of her claim before in- 
surance was paid to substituted beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 585[6].) 


4. INSURANCE—ONE NOT BENEFICIARY AT TIME INDORSING IN- 
SURED’S NOTE ON SECURITY OF POLICY COULD NOT RECOVER 
AMOUNT PAID, WHERE THERE WAS NO ASSIGNMENT. 

Where insured’s mother, who was originally beneficiary under life insurance 
policy, indorsed insured’s note on security of policy, but beneficiary had been 
changed at time without her knowledge, and she later paid note, she could not re- 
cover amount paid on note from proceeds of policy, where there was no assign- 
ment of policy consented to by insurer, since at time of transaction insured was 
without power to pledge policy to mother without assignment because another had 
been made beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 590.) 

Appeal from Superior Court, Providence and Bristol Counties; Willard B. 
Tanner, Presiding Justice. 

Suit by Elizabeth M. Cronan against the Metropolitan Life Insurance Com- 
pany. From the decree, defendant appeals. Decree modified. 

Tillinghast & Lynch, of Providence, for appellant. 

James H. Rickard, of Woonsocket, for appellee. 


RATHBUN, J. This is a bill to enforce a lien upon the proceeds of a policy of 
life insurance, of which the complainant was the original beneficiary, for the amount 
of premiums paid on said policy by the complainant at the request of and under 
an agreement with the insured that the policy remain pledged as security ‘for the 
money so paid; the bill seeks also to enforce a lien against said proceeds for the 
amount which complainant was compelled to pay by reason of indorsing the in- 
sured’s promissory note at his request in consideration for his agreement that said 
policy remain pledged as security for the indorsement. The cause is before us on 
respondent’s appeal from a decree of the superior court establishing a lien for the 
amount of the premiums paid and for the amount paid as indorser of said note, 
and directing the respondent to pay to the complainant the proceeds of said policy 
with interest. 

The insured was the complainant’s son. It appears that the complainant paid 
all premiums on said policy. The sums paid total $728.28. The policy contained 
a clause permitting the insured to change the beneficiary. The policy remained at 
all times with the complainant, the original beneficiary. On February 2, 1922, the 
insured filed an application with the respondent to substitute as beneficiary his wife 
in lieu of his mother, the complainant. On February 23, 1922, the complainant, 
at the insured’s request, indorsed his promissory note for the sum of $2,350, and 
the complainant contends that the consideration for the indorsement was the in- 
sured’s agreement that the policy remain pledged as security to protect her from 
loss by reason of said indorsement. 


The complainant had no knowledge of the insured’s intention to change the 
beneficiary until she received from the respondent a letter written March 8, 1922, 
stating that: “The insured, Lawrence A. Cronan, under Policy No. 633357—A is- 
sued by this company, has filed with us a written notice of the designation of a 
new beneficiary in his policy. The Company has waived the endorsement of the 
policy and has noted the change of beneficiary upon its records. You are hereby 
notified that this company no longer recognizes you as having any interest in this 
policy.” 

The insured deceased on March 22, 1922, and about three months thereafter the 
respondent paid the amount due on the policy to the substituted beneficiary. The 
complainant immediately after the decease of the insured gave notice to the res- 
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pondent that she held the policy, had paid all premiums, and had indorsed said 
note in consideration for the insured’s agreement that the policy remain pledged as 
security for the amount of the premiums paid and for said indorsement. 

The respondent’s rights are now the same as they would have been had the 
respondent filed a bill of interpleader instead of paying the substituted beneficiary. 

[1, 2] The evidence warrants the finding of the trial justice that the com- 
plainant paid the premiums and made said indorsement in reliance upon the in- 
sured’s agreement that the policy would remain pledged as security for such pay- 
ments and indorsement ; and the law is well settled that a beneficiary who pays prem- 
iums or loans money upon the security of the policy acquires in the policy a vested 
right which will be protected in equity against one who thereaiter, without valua- 
ble consideration, becomes the substituted beneficiary. Cooley’s Briefs on Insur- 
ance (2 Ed.) vol. 7, p. 6432 et seq. Although the policy contains a clause to the 
effect that no assignment of the policy will be recognized unless consented to by the 
insurance company, a beneficiary who acquires vested rights is only required to 
notify the insurance company of the fact before payment is made to another per- 
son. 

[3] The complainant has not been guilty of laches. She promptly reported 
her claim before respondent made payment to the substituted beneficiary. The 
respondent chose to ignore the complainant’s claim rather than file a bill of inter- 
pleader. The complainant is entitled to recover from the proceeds of the policy 
the amount paid by her as premiums, plus simple interest on each payment from 
the time it was made. 

[4] It is our opinion that the complainant cannot recover the amount paid 
as indorser of the insured’s note. Although she made said indorsement on the 
security of the policy, she was not the beneficiary at the time the indorsement was 
made, and she would have known, if she read the policy, that the beneficiary could 
be changed without her consent. See State Mut. Life Assurance Co. v. Bessett, 41 
R. I. 54, 102 A. 727, L. R. A. 1918C, 961. At the time of the indorsement she was 
a stranger to the policy. There should have been an assignment of the policy, 
consented to by the respondent. At the time the insured defrauded his mother, he 
was without power to pledge the policy to her without an assignment because an- 
other person had been made the beneficiary thereunder. 

The appeal is sustained, and the decree appealed from is so modified as to re- 
quire the respondent to pay to the complainant from the amount of the proceeds of 
the policy the amount paid as premiums, plus interest, instead of requiring pay- 
ment of the amount paid as premiums and as indorser plus interest. 

The parties may present for our approval a form for a decree to be entered 
in the superior court. 


WALTERS v. JEFFERSON STANDARD LIFE INS. CO. 
Supreme Court of Tennessee. Oct. 19, 1929. 
20 Southwestern Reporter (2d) 1038. 
INSURANCE—INSURER HELD NOT LIABLE UNDER DISABILITY 

CLAUSE FOR PREMIUM OR INDEMNITY BEFORE FILING OF NO- 

TICE AND PROOF OF DISABILITY. 

Under provisions of life insurance policy containing permanent total disability 
clause, insured held liable for premium which became due before insurer was noti- 
fied of total permanent disability, and insurer was not required to pay disability 
indemnity prior to filing of proof thereof, and “disability” may be total without 
being permanent, though policy provided total disability existing for three months 
should be presumed permanent. 

(For other cases, see Insurance, Dec. Dig. §§ 362, 539[5].) 

Appeal from Chancery Court, Union County; Ben Robertson, Chancellor. 

Action by Frank Walters against the Jefferson Standard Life Insurance Com- 
pany. Decree dismissing the bill was reversed by the Court of Appeals, and de- 
fendant appeals. Decree of Court of Appeals reversed, and that of chancellor af- 
firmed. 

Charles S. Kitts, of Maynardville, fos Walters. , 

C. L. Waggoner, of Maynardville, for Jefferson Standard Life Ins. Ca | 

McKinney, J. This is a suit on a 20-pay participating life insurance policy is- 
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sued by the defendant on the life of complainant on October 23, 1922, for the 
sum of $2,500. 

On account of an error in the statement of the age of the insured, the amount 
of the policy was reduced to $2,433. The annual premium of $110 was paid each 
year up to and including the one due in October, 1926. The policy provided for 
the payment of a monthly indemnity of 1 per cent. of the face value of the policy 
in case the insured became totally permanently disabled, and in that event all fu- 
ture premiums were waived. In May, 1926, complainant became totally disabled, 
but there is no evidence that he was permanently disabled at that time or since. 

In May, 1927, complainant filed proof with the defendant of his total disabil- 
ity. On August 5, 1927, defendant began and has since paid complainant each 
month the sum of $24.33. 

The bill in this cause was filed to recover the monthly indemnity from August, 
1926, to August, 1927, and to recover the annual premium paid in October, 1926. 

The theory of complainant is that he was entitled to monthly indemnity begin- 
ning three months subsequent to the date he became totally disabled, and that he 
was not liable for premiums after he became totally disabled, and that he paid the 
premium in October, 1926, through mistake. 

The essential part of the indemnity provision of the policy is in this language: 

“Ti after one full annual premiunt shall have been paid on this policy and be- 
fore default in the payment of any subsequent premium, the Insured shall furnish 
to the Company due proof * * * that he has been wholly and continuously disabled 
by bodily injuries or disease other than mental and will be permanently, continu- 
ously and wholly prevented thereby from pursuing any occupation whatsoever for 
remuneration or profit, provided, that such total and permanent disability shall oc- 
cur before the anniversary of the policy on which his age at nearest birthday is 
sixty years, the Company by endorsement in writing on this contract will agree 
to pay (a) The premiums which shall become payable after the accrual and proof 
of said disability and during the continuance thereof, and (b) Commencing immed- 
iately from the acceptance by the Company of the original proois of disability, 
provided the Insured is still disabled, a monthly income during the lifetime of the 
Insured, prior to the maturity of this policy as an endowment or death claim, of 
one per cent of the face amount of this policy. The amount otherwise payable 
at the maturity of this policy shall not be reduced by any premiums or install- 
ments paid under the above provisions. If disability is total but not obviously 
permanent it shall be presumed to be permanent after continuous total disability 
for three months and the waiver and installments shall accrue from the beginning 
of the fourth month of such continuous total disability.” 


A disability may be total without being permanent. The policy insures against 
total permanent disability, but it provides that where total disability exists for three 
months it shall be presumed to be permanent. 

The provision of the policy quoted above is plain and unambiguous. When the 
insured files proof of total permanent disability, his liability for future premiums 
ceases and the right to monthly indemnity accrues. 

When the insured files proof of total disability, his right to monthly indemnity 
accrues in three months from that time, provided such total disability has contin- 
ued during that period. When the right to monthly indemnity accrues, the com- 
pany is to pay the premiums as they accrue, so long as the total disability con- 
tinues. 

In this case the insured filed proof of total disability in May, 1927, so that in 
three months therefrom, or in August, the company was obligated to, begin paying 
monthly indemnity, which it did. It has likewise paid the premiums accruing since 
that time. 

The company had received no notice of total permanent disability when the 
annual premium became due in October, 1926; hence the insured and not the com- 
pany was liable for same. 

There is no provision in the policy requiring the company to pay indemnity for 
total permanent disability existing prior go the filing of proof thereof. The terms 
of the agreement are to the contrary. 


The decree of the Court of Appeals granting complainant the relief prayed 
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for in his bill is reversed, and the decree of the chancellor dismissing the bill is 


affirmed. 


CENTRAL TEXAS MUT. LIFE ASS’N v. BEATY et al. (No. 813.) 
Court of Civil Appeals of Texas. Waco. June 6, 1929. 
Rehearing Denied Oct. 24, 1929. 

20 Southwestern Reporter (2d) 836. 

1. INSURANCE—BENEFITS ACCRUING UNDER CERTIFICATES OF 
MEMBERSHIP IN MUTUAL BENEFIT ASSOCIATIONS VEST IN 
BENEFICIARY ON ACCRUAL AND PASS AT DEATH TO HEIRS. 
Benefits accruing under certificates of membership in mutual aid or benefit as- 

sociations vest in beneficiary entitled thereto on accrual, and pass at death of bene- 

ficiary to his legal representatives or heirs. 

(For other cases, see Insurance, Dec. Dig. §§ 586, 589:) 

2. INSURANCE—MUTUAL BENEFIT ASSOCIATION’S CONSTITUTION- 
AL PROVISION IN NATURE OF CLAUSES OF DEFEASANCE MUST 
BE STRICTLY CONSTRUED IN FAVOR OF INSURED. 

Mutual benefit association’s constitutional provision, which was a limitation, on 
express terms of certificate of membership promising payment of disability benefit, 
and was in nature of clause of defeasance attempting to impose forfeiture of 
right to benefit in all cases where payment was not actually made before disabled 
member’s death, must be strictly construed in favor of insured and against assoc- 
lation. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE—MUTUAL BENEFIT ASSOCIATION’S CONSTITUTION- 
AL PROVISION AGAINST PUBLIC POLICY IS UNENFORCEABLE. 
Provision in constitution of mutual benefit association which is contrary to 

law or public policy does not constitute an enforceable part of contract between as- 

sociation and member holding certificate, and is ineffective to defeat recovery on 
certificate according to its terms. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

4. INSURANCE—MUTUAL BENEFIT ASSOCIATION’S CONSTITUTION- 
AL PROVISION THAT DISABILITY BENEFITS SHOULD NOT BE 
PAID TO DISABLED MEMBER'S HEIRS OR ESTATE HELD TO CON- 
TRAVENE LAWS OF STATE (REV. ST. 1925, ARTS. 2578, 3314, 8281, 
et seq.). 

Constitutional provision of mutual benefit association providing that any 
amount due under disability clause should be paid only to disabled member, and 
that in no instance should his estate or heirs at law have any claim against assoc- 
jation by reason of disabilitv, held to contravene statute laws of state in view of 
Rev. St. 1925, art. 2578, relating to descent and distribution, article 3314, relat- 
ing to deceased person’s estate vesting in heirs, and article 8281 et seq., relating 
to wills, and could not defeat recovery on certificate of membership where mem- 
ber was totally and permanently disabled from December 24, 1924, until his death 
on November 26, 1925, and did not pay assessments between such dates. 

(For other cases, see Insurance, Dec. Dig. § 589.) 

Appeal from District Court, Hill County; Walter L. Wray, Judge. 

Action by Mayme C. Beaty and others against the Central Texas Mutual Life 
Association. From a judgment for plaintiffs, defendant appeals. Affirmed. 

Collins & Martin, of Hillsboro, for appellant. 

Frazier & Averitte, of Hillsboro, for appellees. 

GatLacHER, C. J. Appellant, Central Texas Mutual Life Association, prose- 
cutes this appeal from a judgment against it in favor of appellees, Mayme C. Beaty, 
Alinel Beaty, Billy Horace Beaty, and Jane Marie Beaty, on a certificate of mem- 
bership issued by appellant to Horace R. Beaty, deceased. The trial was before 
the court upon an agreed statement of facts. Appellant is operating as an unin- 
corporated mutual aid association. Horace R. Beaty, on December 24. 1924 
held a membership certificate issued to him by appellant and was in good stand. 
ing therein at that time. Said certificate provided that in event of the death 
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of said member while in good standing, appellant should pay to appellee Mayme 
C. Beaty (wife) the sum of $1 for each member in good standing in his class 
at the time of his death, not to exceed the sum of $1,000. It also provided that 
in event said member, while in good standing, became totally and permanently 
disabled, said association should pay to him $1 for each member in good stand- 
ing in his class, not to exceed $1,000 in the aggregate, upon surrender of his 
certificate, which should then become void and of no further effect. Said cer- 
tificate contained a provision making the constitution and by-laws of the associa- 
tion a part thereof. Neither of) said instruments nor copies thereof were attached 
to said certificate, and there is no evidence that the contents thereof were known 
to said member. Said constitution provided, in substance, that when a member 
became totally and permanently disabled he should be paid $1 for each member 
in good standing in the class to which he belonged, but further provided that 
any amount paid under such disability clause should be paid only to such dis- 
abled member and that in no instance should his estate or heirs at law have any 
claim against the association by reason of such disability. The by-laws provided, 
in substance, that the secretary, upon receiving proofs of such disability of a 
member, should examine the same, and if such member was at the time of his 
disability in good standing, he should issue the check of the association against 
the mortuary or disability fund, have the same signed by the proper officers, and 
pay such claim therewith, taking proper receipts and acquittances therefor. Said 
Horace R. Beaty on December 24, 1924, became totally and permanently dis- 
abled, and so continued until his death, which occurred November 26, 1925. At 
the time of such disability there were more than 1,000 members in good stand- 
ing in his class. He never made any claim against appellant on account of such 
disability. He did not pay the next assessment, which was levied on December 
29, 1924. Neither did he pay another assessment levied some time in January 
1925. He was declared suspended by appellant on February 14, 1925. Horace 
R. Beaty died intestate. There was no administration on his estate and no neces- 
sity therefor. Appellee Mrs. Mayme C. Beaty is his surviving wife, and the other 
appellees are his minor children and the only heirs at law of his interest in the 
community estate. ‘They sued as such for said unpaid disability benefit which 
accrued to said Horace R. Beaty on December 24, 1924. 

The court rendered judgment in favor of appellees against appellant for the 
sum of $1,000. Appellees recovered said judgment as surviving wife and heirs 
at law, respectively, of said Horace R. Beaty, deceased. Five hundred dollars 
of said recovery is by the terms of the judgment apportioned to Mrs. Mayme C. 
Beaty and the remainder thereof is apportioned equally among the other three 
appellees. 

Opinion. 


[1] Appellant presents a group of propositions in which it contends that its 
liability on the certificate sued on terminated on the death of Horace R. Beaty, 
the holder thereof, under and by virtue of the provisions of its constitution that 
disability benefits should be paid only to the disabled member and that neither 
his estate nor his heirs should have any claim against it therefor in event of 
the death of such member before such benefit was actually paid to him. ‘The 
rule in this state, as elsewhere, is that benefits accruing under certificates of mem- 
bership in mutual aid or benefit associations vest in the beneficiary entitled thereto 
on accrual and pass at the death of such beneficiary to his legal representatives 
or heirs. Brotherhood of Railway Trainmen vy. Dee, 101 Tex. 597, 603, 111 S. W. 
396, 399; Knights of Maccabees vy. Patton, 179 Ky. 410, 200 S. W. 614; 19 R. C. 
L. p. 1309, § 99, and authorities cited in notes 20 and 1 on said page; 45 C. J. 
p. 247, § 191, and notes 96 and 97. Even under the provisions of our Work- 
men’s Compensation Act (Rev. St. 1925, arts. 8306-8309), declaring that the com- 
pensation therein provided for the death of an employee shall be for the sole 
benefit of the beneficiaries named therein, the right to such compensation vests 
in such statutory beneficiaries on such death and passes on the death of such 
beneficiaries to their heirs or legatees. Moore v. Lumbermen’s Reciprocal Ass’n 
(Tex. Com. App.) 258 S. W. 1051, 1052-1056; Id. (Com. App.) 262 S. W. 472; 
Texas Employers’ Ins. Ass’n v. McDonnell (Tex. Civ. App.) 278 S. W. 294, 296. 

[2, 3] The controlling issue is therefore whether the constitutional provision 
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aforesaid was valid and effective on the death of said Beaty to divest his estate 
and his heirs at law of the right to demand, receive, and recover such unpaid 
benefit. Said constitutional provision, while made by the terms of the certificate 
a part thereof, is a limitation on the express terms of such certificate promising 
the payment of a disability benefit, and is in the nature of a clause of defeas- 
ance attempting to impose a forfeiture of the right to such benefit in all cases 
where payment has not been actually made prior to the death of the disabled 
member. As such it must be strictly construed in favor of the insured and against 
the association and its validity determined by its effect when given such applica- 
tion. A provision in the constitution of a mutual benefit association which is 
contrary to law or public policy does not constitute an enforceable part of the 
contract between the association and the member holding such certificate, and 
is ineffective to defeat a recovery on such certificate according to its terms. 45 C. 
J. p. 31, and authorities cited in notes; 29 R. C. L. pp. 1191, 1192; Brown v. 
Stoerkel, 74 Mich. 269, 41 N. W. 921, 923 (bottom first column), 3° L. R. A. 430. 
See also, note to the case of Austin v. Searing, 16 N. Y. 112, 69 Am. Dec. 
665, 672. 

[4] Appellee insists that the provision of appellant’s constitution here under 
consideration is not only contrary to public policy, but also to the provisions 
of the statute law of this state. The deceased, upon his sustaining total and 
permanent disability, became entitled at once to demand and receive the benefit 
promised by the express terms of his certificate. Appellant did not see fit to 
incorporate in its contract a provision requiring notice of such disability nor a 
demand for payment of such benefit within any particular time after such disa- 
bility occurred. There was no condition precedent to be complied with by the 
deceased before his right to such benefit accrued and vested. ‘The obligation and 
duty of appellant, upon proof of such disability, to pay such benefit arose at once 
on the happening of such disability. The purpose of the holder in procuring a 
certificate containing such provision and conferring such right is manifest. That 
the association should in such cases promptly comply with its promise is equally 
apparent. The vice in said provision from the standpoint of public policy is that 
it constitutes in itself an inducement to the association to fail or refuse to com- 
ply with its promise of payment and to contest and delay the enforcement thereof, 
however meritorious the claim for such benefit may be and however urgent the 
member’s need therefor. For, if it can by virtue of such provision delay pay- 
ment of such benefit until the disabled member dies, it is by such death alone 
immediately and absolutely absolved from liability on account thereof. The recog- 
nition and enforcement of such provision would enable the association to 
take advantage of its own wrong and to make its own breach of its contract 
result in many cases in discharging it from the obligation imposed thereby. We 
have hereinbefore cited authorities from this state and elsewhere showing that 
the right to such disability benefit had vested in the deceased prior to his death. 
Our statutes of descent and distribution provide, in substance, that where the 
husband dies intestate leaving a surviving wife and a child or children, the com- 
munity property shall pass one half to the wife and the other half to such child 
or children. Rev. St. 1925, art. 2578.- Our probate statutes provide that when- 
ever a person dies intestate all his estate shall vest immediately in his heirs at 
law. Rev. St. 1925, art. 3314. Our statutes on wills provide the formalities and 
solemnities which must be observed when a man attempts to control the disposi- 
tion after his death of property vested in him at that time. Rev. St. 1925, art. 
8281 et seq. We think the effect of said provision of appellant’s constitution is 
to contravene the statute laws of this state. Since questions of public policy and 
contravention of law are more or less blended in the reports of the adjudicated 
cases, we will not attempt to cite the cases bearing upon each separately. 
While we have found no case involving the particular provision under discussion, 
we think it is controlled by the principles announced and applied in the authorities 
hereinbefore cited and in the following cases: Sovereign Camp W. O. W. v. 
Boden, 117 Tex. 229, 1 S. W. (2d) 256, 258, par. 4; Sovereign Camp W. O. W. 
v. Piper (Tex. Civ. App.) 222 S. W. 649, 651, 652, par. 3; Supreme Ruling of 
Fraternal Mystic Circle v. Hoskins (Tex. Civ. App.) 171 S. W. 812, 813, 814, 
par. 1; Supreme Lodge v. Wilson (Tex. Civ. App.) 204 S. W. 891, 894, par. 1; 
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Sovereign Camp W. O. W. v. Robinson (Tex. Civ. App.) 187 S. W. 215, 
218, pars. 2, 3 and 4; The Maccabees v. Johnson (Tex. Civ. App.) 273 S. W. 
612, 613, par. 1; Modern Brotherhood v. Bailey, 50 Okl. 54, 150 P. 673, 676, par. 
2, L. R. A. 1916A, 551, Ann. Cas. 1918F, 744; Bennett v. Modern Woodmen of 
America, 52 Cal. App. 581, 199 P. 343, 345 par. 2; Samberg v. Knights of the 
Modern Maccabees, 158 Mich. 568, 123 N. W. 25, 133 Ann. St. Rep. 396; Holman 
v. Modern Woodmen of America (Mo. App.) 243 S. W. 250, 251, par. 1; Mc- 
Mahon v. Supreme Tent Knights of the Maccabees, 151 Mo. 522, 52 S. W. 384; 
McCormick v. W. O. W., 57 Cal. App. 568, 207 P. 943, 944, pars. 1-3; Cobble v. 
Royal Neighbors, 291 Mo. 125, 236 S. W. 306, 308, par. 3, and authorities there 
cited, 21 A. L. R. 1346. See generally on the subject of contracts in contraven- 
tion of law or public policy; G. C. & S. F. Ry. Co. v. Hume, 87 Tex. 211, 27 
S. W. 110; International Travelers Ass’n v. Branum, 109 Tex. 543, 212 S. W. 
630, 632, par. 1; Royal Fraternal Union v. Stahl (Tex. Civ. App.) 126 S. W. 
920, 922; Luckett v. Townsend, 3 Tex. 119, 131, 49 Am. Dec. 723; Specht v. 
Collins,,81 Tex. 213, 215, 16 S. W. 934; Texas Loan Agency v. Dingee, 33 Tex. 
Civ. App. 118, 75 S. W. 866, 868; McDavid v. Phillips, 100 Tex. 73, 77, 94 S. W. 
1131; National Bank of El Paso v. Fink, 86 Tex. 303, 24 S. W. 256, 40 Am. St. 
Rep. 833; Federal Life Ins. Co. v. Sweeney (Tex. Civ. App.) i8 S. W. (2d) 702. 
The judgment of the trial court is affirmed. 
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WITHEROW v. UNITED ae INS. CO. OF PENNSYLVANIA. 
(Civ. 7.) 
District Court of Appeals, Fourth District, California. Oct. 18, 1929. 
281 Pacific Reporter 668. 

1. INSURANCE—INSURER HAS BURDEN OF PROVING FACTS SHOW- 
ING ALLEGED BREACH OF CONDITION IN FIRE POLICY BY PRE- 
PONDERANCE OF EVIDENCE. 

Burden is on fire insurance company, seeking to avoid payment of' loss be- 
cause of breach of proviso or condition in policy, such as provision requiring 
mortgagee to disclose to insurer any change in ownership coming to his knowl- 
edge, to prove facts necessary to bring case within terms thereof by prepon- 
derance of evidence. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 


2. INSURANCE—EVIDENCE HELD TO SUPPORT COURT’S FINDING 
THAT MORTGAGEE DID NOT' KNOW OF TRANSFERS OF TITLE 
TO INSURED PROPERTY. 

In action on fire insurance policy containing mortgage clause requiring mort- 
gagee to disclose to insurer any change of ownership “which shall come to the 
knowledge of said mortgagee,” evidence held sufficient to support trial court’s 
finding that mortgagee did not have knowledge of transfers of title subsequent 
to his transfer thereof and execution of trust deed by transferee. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. INSURANCE—FORFEITURE PROVISIONS MUST BE STRICTLY CON- 
STRUED AGAINST INSURER AND INTERPRETATION MOST FA- 
VORABLE TO INSURED OR OTHER CLAIMANT ADOPTED IN 
CASE OF AMBIGUITY. 

Conditions of insurance policy, providing for forfeiture of interest of insured 
or others, claiming thereunder, are to be strictly construed against insurer, and, 
if there is any ambiguity, which may reasonably be solved by either of two con- 
structions, the interpretation most favorable to insured or other claimant must 
be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. INSURANCE—MORTGAGE CLAUSE REQUIRING MORTGAGEE TO 
DISCLOSE ANY CHANGE OF OWNERSHIP COMING TO HIS 
“KNOWLEDGE” DID NOT REQUIRE HIM TO SEEK INFORMATION. 
Mortgage clause, imposing on mortgagee duty to disclose to insurer any 

change of ownership, “which shall come to the knowledge of said mortgagee,” 

did not require him to seek after information, but only to give such information 

as came to his knowledge; “knowledge” meaning actual knowledge of fact as 

distinguished from constructive knowledge or notice. 
(For other cases, see Insurance, Dec. Dig. § 311[3].) 


5. INSURANCE—INSURED MAY LOSE RIGHT TO RECOVER ON POL- 
ICY WITHOUT AFFECTING MORTGAGEE’S RIGHTS UNDER MORT- 
GAGE CLAUSE. 

Where clause providing for payment of loss to mortgagee as his interest may 
appear is attached to insurance policy, there are, in effect, two separate con- 
tracts, and insured may lose his right to recover on policy without affecting 
mortgagee’s rights thereunder. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 


Appeal from Superior Court, Orange County; H. G. Ames, Judge. 

Action by Roland §S. Witherow, as administrator of the estate of W. L. 
Witherow, deceased, against the United American Insurance Company of Penn- 
sylvania, a corporation. Judgment for plaintiff, and defendant appeals. Affirmed. 

Harold C. Morton, of Los Angeles, for appellant. 

Charles D. Swanner, of Santa Ana, for respondent. 


Marks, J. This action was brought by plaintiff against defendant to recover 
the sum of $800, on an insurance policy written by defendant on the property 
described therein. Plaintiff recovered judgment for $746.91, and defendant ap- 
pealed 
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It appears from the record before us that on April 11, 1923, appellant issued 
its policy of insurance in the sum of $800 on the building involved, for the term 
of three years in favor of F. S. McClain, the then owner. The title of the 
property passed by various conveyances to Carl Marr. It bears the usual in- 
dorsements carrying the consent of appellant to these changes of ownership 
and a mortgage clause dated December 20, 1923, in favor of W. L. Witherow, 
plaintiff's decedent. On March 13, 1924, Marr conveyed the property to L. A. 
McCain and W. B. Scott. On June 21, 1924, McCain and Scott conveyed the 
property to Oscar Cochems and wife. On September 24, 1924, Cochems and wife 
conveyed the property to G. W. Purkey and wife. On March 20, 1925, Purkey 
and wife conveyed the property to H. L. Clark, where title remained until No- 
vember 25, 1925, when the buildings were destroyed by fire. At the time there 
was $1,336.44 unpaid on decedent’s note, which was secured by a deed of trust 
on the insured premises. Appellant did not consent to any change of owner- 
ship after title vested in Marr and the mortgage clause attached to the policy. 


W. L. Witherow died June 10, 1928, and plaintiff was appointed as administrator 
of his estate. 


Appellant’s answer interposed several defenses, which were all abandoned 
at the trial except one, which asserted the avoidance of the policy by the changes 
of ownership by Marr and by his successors in interest without the knowledge 
and consent of the insurance carrier. This is the sole question presented on 
appeal, as all other facts, including the amount of the loss in the sum of $746.91, 
were stipulated by the parties at the time of trial. 

The trial court found: “That the said W. L. Witherow did not have knowl- 
edge of the transfer of said real property subsequent to the transfer from W. L. 
Witherow to Carl Marr and the execution of said trust deed by Carl Marr in 
favor of W. L. Witherow.” Appellant contends that this finding is unsupported 
by the evidence and is contrary to the evidence, and therefore that the judgment 
must be reversed. 

{1] The rule governing the burden of proof in cases of this kind has been 
laid down by the Supreme Court, as follows: That where the plaintiff proves 
the existence of a contract of insurance, a fire which results in a loss to the 
insured with due notice or proof of loss, where necessary, to the insurer, and 
the insurance company seeks to avoid payment by reason of the breach of a 
proviso or condition contained in the policy, the burden rests upon the insurance 
company to prove, by a preponderance of the evidence, the facts necessary to 
bring the case within the terms of the proviso or condition under which it seeks to 
escape liability. Rossini v. Saint Paul Fire & Marine Insurance Co., 182 Cal. 
415, 188 P. 564; Mah See v. North American Accident Insurance Co., 190 Cal. 
421, 213 P. 42, 26 A. L. R. 123; Postler v. Travelers’ Insurance Co., 173 Cal. 1, 
158 P. 1022. 

[2] Four witnesses were produced by the insurance company in its effort to 
prove that W. L. Witherow had knowledge of the transfers of title subsequent to 
ownership by Marr. They were G. W. Purkey and Oscar Cochems, two of the 
later owners, Dean Collver, collection teller of the Farmers’ & Merchants’ Sav- 
ings Bank of Santa Ana, and Frank L. Weaver, an insurance adjuster who acted 
for appellant, in investigating the loss. F. D. Drake, at one time local agent 
for appellant, was called, but was not able to remember any facts material to 
either side. The record shows that L. A. McCain, one of the owners subsequent 
to Marr, was present in court, but was not called as a witness. 

G. W. Purkey testified that he was-the owner of the property, having pur- 
chased it from Cochems; that he knew Witherow, but did not remember discuss- 
ing the property, or its ownership with him; that he made his payments to the 
bank and supposed Witherow knew he (Purkey) owned the property, because 
he so made the payments. 

Oscar Cochems testified that he knew Witherow; that he owned the prop- 
erty; that he never at any time discussed the property with Witherow and did 
not remember making any payments to the bank. 

Dean Collver’s testimony, viewed from the point of view most favorable to 
appellant, may be summarized as follows: That he was collection teller of the 
Farmers’ & Merchants’ Savings Bank of Santa Ana; that he knew W. L. 
Witherow very well during his lifetime; that Witherow was a customer of the 
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bank; that he left the note with Collver as an employee of the bank for collec- 
tion with instructions to collect the installments of $15 per month and deposit 
them to Witherow’s account; that Collver personally made all but a very few 
of the collections and indorsed the payments on the back of the note when re- 
ceived by him; that the payments were made by different persons from time to 
time; that he believed that different people owned the property and that his re- 
collection was that Mr. Witherow told him of a Mr. Purkey owning it; that he 
had difficulty in making the collections at times and sometimes would go to W. L. 
Witherow and sometimes to others to ascertain who owned the property; that 
when payments would become delinquent witness would send a notice to the 
last party he had knowledge of holding it and sometimes would get a notice 
turned back with the statement, “I don’t own that property now. I just sold it 
to somebody else”; that there was a memorandum written on the envelope con- 
taining the note, “Musselman Lumber Company, G. W. Purkey and H. L. Clark”, 
which was a memorandum of names of persons “who were said to own the 
property at the time; a memorandum of different people we tried to get money 
out of as the owner of the property”; that those names were furnished as the 
names of the supposed owners of the property; that on two or three occasions 
an agent handling the property for Mr. Witherow might have brought the pay- 
ments in; that it was witness’s impression that Mr. Purkey, a real estate agent 
who handled some of the transfers of the property, often brought in the money; 
that it was witness’ impression that Purkey owned the property at one time; 
that when a payment was made it was deposited to the account of W. L. With- 
erow and a duplicate deposit slip mailed him with the name of the depositor 
written thereon; that witness could not give the names of any of the depositors 
which were written upon the slips; that it was the custom of the bank to write 
the name of the depositor on the duplicate slip mailed to the customer; and that 
he believed the custom had been followed in this case. 


Frank L. Weaver testified that he was a fire insurance adjuster and investi- 
gated this loss for appellant; that on December 5, 1925, he talked with W. L. 
Witherow and that Witherow told him that the property had been transferred 
twice or more after the policy had been written and the mortgage clause at- 
tached. 

In addition to certified copies of the four deeds effecting the change of 
title, hereinbefore referred to, we believe that the foregoing presents a fair 
summary of the testimony offered by appellant upon which it must rely to main- 
tain its contention that the finding of the trial court to the effect that W. L. 
Witherow had no knowledge of the transfers of the property subsequent to the 
date of the mortgage clause in his favor was not supported by the evidence and 
was contrary to the evidence. 

It is to be noted that Weaver’s conversation with Witherow occurred on 
December 5th, 10 days after the fire. All that Weaver attempted to state in 
his testimony was Witherow’s admission of knowledge of the transfers of title 
upon that date. He did not attempt to state when Witherow gained that in- 
formation. From the testimony of this witness there is nothing to prevent the 
trial court from concluding that Witherow had first learned of the transfers on 
the day of his conversation with Weaver. 

From the testimony of Collver it is clear that he entertained the fixed opinion 
that the title to the property had changed several times during the interval 
between the date of the mortgage clause and the fire, and while he was making 
the collections for Witherow, and that he believed Witherow had the same in- 
formation. Many of the questions put to Collver by counsel for appellant put 
the desired answer in his mouth, and many more called for his opinions and 
conclusions, which he gave. It is also clear that part of his testimony was based 
on a custom of the bank rather than a recollection of the particular transaction. 
He was not once asked for the substance of any conversation he might have 
nad with Witherow concerning the change of ownership ot the property. 

[3] The mortgage clause imposed upon Witherow the duty of disclosing to 
appellant “any change of ownership * * * which shall come to the knowledge 
of said mortgagee,” if any duty was imposed upon him. We are considering an 
instrument which we are justified in assuming was prepared by the insurance 
carrier and under which it is attempting to escape liability under its insurance 
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policy and work a forfeiture of the same. “It is well established that conditions 
which provide for a forfeiture of the interest of the assured, or those claiming 
under the policy, are to be strictly construed against the insurance company, 
and, if there is any ambiguity in a policy which may reasonably be solved by 
either one of two constructions, the interpretation shall be adopted which is the 
most favorable to the assured, or, in this particular case, to the beneficiary in 
the deed of trust.” Welch v. British American Assurance Co., 148 Cal. 223, 82 
P. 964, 965, 113 Am. St. Rep. 223, 7 Ann. Cas. 396. In the case before us the 
court is not required to give any more liberal interpretation to the language 
of the mortgage clause than its strict construction requires. 


[4] Witherow did not have to be a seeker after information. He was re- 
quired to give such information as came to his knowledge. In cases of this 
kind, knowledge has been held to be actual information of a fact, and not mere 
speculation or opinion or constructive notice. ‘“Webster’s Dictionary defines 
‘knowledge’ as: “The act or state of knowing; clear perception of fact, truth, 
or duty.’ In the Century Dictionary we find this definition: ‘The state of being 
or having become aware of fact or truth; intellectual recognition of or ac- 
quaintance with fact or truth.” Knowledge, then, is information, * * * as 
to a fact. Viewing the word ‘knowledge’ in the clause in the insurance policy 
in question in light of these definitions, the clause applies where the insured 
has actual knowledge of the foreclosure proceedings having been commenced, 
or notice given of the sale of the property insured under a deed of trust.” Brown 
v. Connecticut Fire Ins. Co., 197 Mo. App. 317, 195 S. W. 62, 65. “It will be noted 
that the provision of the policy relied upon is that it shall be void in the event 
that foreclosure proceedings are commenced, or notice of sale given, with the 
knowledge of the insured. * * * Defendant, having prepared this policy and 
these conditions upon which a right to forfeiture is predicated, must be held to 
have chosen the words advisedly, and must be held to have the word ‘knowl- 
edge,’ as distinguished from constructive notice, advisedly, with the intent to 
limit the right of forfeiture to those cases in which the insured had knowledge 
of the commencement of the foreclosure proceedings, or what has been sometimes 
held equivalent, actual notice. The word ‘knowledge,’ as used in the contract 
means actual knowledge, as distinguished from constructive knowedge, or 
constructive notice, see Fidelity Casualty Co. v. Gate Nat. Bank, 97 Ga. 634, 
25 S. E. 392, 33 L. R. A. 821, 54 Am. St. Rep. 440. That knowledge and 
notice are not synonymous or interchangeable, see Words and Phrases, vol. 
5, page 3941.” Funk v. Anchor Fire Ins. Co., 171 Iowa, 331, 153 N. W. 1048, 
1052. 

[5] Where an insurance policy is written in favor of an insured and has at- 
tached to it a mortgage clause providing that the loss be payable to the mort- 
gagee as his interest may appear, there ure, in effect, two separate contracts, 
one between the insurer and the mortgagor or owner of the property, and the 
other between the insurer and the mortgagee. The mortgagor may lose his 
right of recovery on the policy without affecting the mortgagee’s rights. Sec- 


combe v. Glens Falls Insurance Co., 45 Cal. App. 611, 188 P. 305; Welch v. 
British American Assurance Co., supra. 


In the instant case the court must look to the contract between the insurer 
and the mortgagee to determine their mutual rights, duties, obligations, and lia- 
bilities. 

In the first paragraph of the mortgage clause it is provided that the interest 
of the mortgagee “shall not be invalidated by any act or neglect of the mort- 
gagor or owners * * * nor by any change in the title or ownership of the 
property, nor by the occupation of the premises for purposes more hazardous than 
are permitted by this policy.” It will be noted that in the foregoing the insur- 
ance carrier agreed with the mortgagee that change of ownership would not bar 
the right of the mortgagee to recover in case of loss. 


In the third paragraph of the mortgage clause denominated therein as “Con- 
dition Two,” we find the following: “The mortgage (or trustee) shall notify 
this company of any change of ownership or occupancy or increase of hazard 
which shall come to the knowledge of said mortgagee (or trustee), and unless 
permitted by this policy, it shall be noted thereon and the mortgagee (or trustee) 
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shall, on demand, pay the premiums for such increased hazard for the term of 
the use thereof; otherwise this policy shall be null and void.” 

We assume that this paragraph seems to place on the mortgagee the duty 
of reporting a change of ownership coming to his knowledge. There follows 
the phrase, “ and unless permitted by this policy it shall be noted thereon,” which 
evidently refers to a change of ownership coming to the knowledge of the 
mortgagee or trustee. Then follows a provision requiring the mortgagee or 
trustee to pay the premium for such increased hazard, followed by the words 
of forfeiture. As we have seen, paragraph 1 of the mortgage clause directly 
provides that a change of title or ownership shall not affect the right of the 
mortgagee to recover in case of loss. While we do not find it necessary to so 
hold, it might be urged with considerable force that, in so far as the mortgagee 
is concerned, the covenant in paragraph 1 of the mortgage clause against for- 
feiture in the event of change of title or ownership is controlling over the rather 
ambiguous language in “Condition Two” under the terms of which the for- 
feiture is urged in this case, especially in view of the well-settled rule that all 
ambiguities in a policy must be resolved in favor of the insured and against the 
insurer. 

We have now to determine what reasonable deductions the trial court could 
make from the evidence before it upon the question of whether or not W. L. 
Witherow had knowledge of the change of title of the insured property after 
his mortgage clause was issued by the insurance company. Dean Collver was 
collection teller of the bank with which the note was left for collection. If 
support of appellant’s contention is found, it must be in the testimony of this 
witness. The trial was had two years and two months after the date of the 
fire and about four years after the note was first left with the bank for collec- 
tion. While the witness was evidently doing his best to recall the incidents of 
the transaction, his memory was not very clear on many of its phases. The cus- 
tom of the bank was relied upon by him to supplement his memory ir at least part 
of his testimony. Collver’s primary duty was to receive payments on the note, 
credit them on the back thereof, and deposit the money to Witherow’s account. 
The trial court evidently concluded that the witness confused the making of 
payments by different persons with the matter of ownership of the property. 
He testified that the Musselman Lumber Company was said to own the prop- 
erty at one time and that he tried to get money out of it as an owner, while the 
record shows that it was not one of the owners. In the absence of any direct 
evidence of actual knowledge on the part of either Collver or Witherow of 
change of title, we cannot say that the conclusion of the trial court was con- 
trary to the evidence or not supported by the evidence, as the burden of proving 
this actual knowledge by a preponderance of the evidence was on appellant. 

The Supreme Court in the case of Mah See v. North American Accident 
Ins. Co., 190 Cal. 421, 213, P. 42, 44, 26 A. L. R. 123, in discussing the weight 
to be given the findings of the trial court, held as follows: “This court has fre- 
quently held that, even though all the facts are admitted or uncontradicted, 
nevertheless, if it appears that either one of two inferences may fairly and 
reasonably be deducted from those facts there still remains in the case a ques- 
tion of fact to be determined by the jury (or by the trial judge where the case 
is tried without a jury), and that the verdict of the jury or the finding of the 
trial judge thereon cannot be set aside by this court on the ground that it is 
not sustained by the evidence. (Anderson v. L. A. Transfer Co., 170 Cal. 66 
[148 P. 212]). In so far as the evidence is subject to opposing inference, it must 
upon review thereof, be regarded in the light most favorable to the support of 
the judgment (Woodward [Woodward] v. Glenwood Lumber Co., 171 Cal. 513, 
519, 520 [153 P. 951]; Hassell v. Bunge, 167 Cal. 365, 367, 139 P. 800.) ‘In review- 
ing a question of this kind, all the inferences reasonably possible from the evi- 


dence favorably to the plaintiff [the prevailing party] must’ be indulged by this 
court.’” 


Judgment affirmed. 
We concur: Sloane, P. J.; Barnard, J. 
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TUCKER et al. v. ROYAL INS. CO., Limited. (5 Div. 2 
Supreme Court of Alabama. Oct. 17, 1929. 
124 Southern Reporter 215. 

1. INSURANCE—WORD “INTEREST,” IN CLAUSE OF FIRE POLICY 
AGAINST CHANGE IN INTEREST, EMBRACES BOTH LEGAL AND 
EQUITABLE RIGHTS. 

Word “interest,” in clause of fire insurance policy providing that policy should 
be void if any change took place in interest, title or possession of subject of insur- 
ance is of broader significance than word ‘ ‘title’ and embraces both legal and equi- 
table rights. 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 

2. INSURANCE—EXECUTING CONTRACT FOR SALE OF INSURED 
PROPERTY AND PLACING PURCHASER IN POSSESSION CONSTI- 
TUTED BREACH OF PROVISION AGAINST CHANGE IN INTEREST 
AND AVOIDED POLICY. 

Insured’s execution of contract for sale of insured property and placing pur- 
chaser in possession held to constitute breach of provision of fire insurance policy 
that policy should be void if any change took place in interest, title or possession 
of subject of insurance, and to avoid policy. 

(For other cases, see Insurance, Dec. Dig. § 328[5].) 

Appeal from Circuit Court, Chambers County; Arthur B. Chilton, Special 

Judge. 
Action on a policy of fire insurance by J. M. Tucker and others, composing the 

firm of Tucker, Willingham & Co., against the Royal Insurance Company, Limited.. 

Judgment for defendant, and plaintiffs appeal. Affirmed. 

C. S. Moon, of La Fayette, and Jas. W. Strother, of Dadeville, for appellants. 

Coleman, Coleman, Spain & Stewart, of Birmingham, for appellee. 

GARDNER, J. This suit is to recover on a fire insurance policy. Upon conclusion 
of the evidence the court gave for defendant the general affirmative charge, and 
plaintiffs appeal. 

Among other defenses interposed, the defendant company pleaded (plea 5) a 
forfeiture of the policy for a breach of the following provision therein contained: 
“The entire policy * * * shall be void * * * if any change, other than by the death 
of the insured, take place in the interest, title or possession of the subject of in- 
surance (except change of occupancy without increase of hazard) whether by legal 
process or judgment, or by voluntary act of the insured, or otherwise.” 

[1] That the word “interest” in the above quoted clause of the policy is of 
broader significance than the word “title” embracing both legal and equitable rights, 
is well established by the authorities. Brighton Beach Racing Ass’n v. Home Ins. 
Co., 113 App. Div. 728, 99 N. Y. S. 219, 221; Widincamp v. Phenix Ins. Co., 4 Ga. 
App. 759, 62 S. E. 478; Farmers’ Mut. Fire Ins. Co. v. Olson, 74 Ind. App. 449, 129 
N. E. 234: Gorsch v. Niagara Fire Ins. Co., 68 Misc. Rep. 344, 123 N. Y. S. 877; 
Loventhal v. Home Ins. Co., 112 Ala. 108, 20 So. 419, 33 L. R. A. 258, 57 Am. St. 
Rep. 17. 

[2] It is held in this state, in line with the current of authorities elsewhere 
(note Pomeroy v. A®tna Ins. Co., Ann. Cas. 1913C, 173; 26 C. J. 233, 234), that 
where, under a valid contract for the sale of the insured property, the vendee is 
placed in possession this constitutes a breach of the provision of the policy above 
noted, and avoids the policy. Cardwell v. Va. State Ins. Co., 198 Ala. 211, 73 So. 
466; North River Ins. Co. v. Waddell, 216 Ala. 55, 112 So. 336, 52 A. L. R. 838. 
The cases of Schloss & Kahn v. Westchester Fire Ins. Co., 141 Ala. 566, 37 So. 701, 
109 Am. St. Rep. 58, and Jones v. Capital City Ins. Co., 122 Ala. 421, 25 So. 790, 
cited by counsel for appellant, are commented upon in the Cardwell Case, supra, 
and need no further treatment here. 

It is without dispute in the evidence that some time prior to the fire plaintiffs 
had contracted to sell the insured property to one Vines. A deed thereto seems to 
have been executed, and note and mortgage executed by Vines and wife to plain- 
tiffs; the mortgage being recorded.* There is no proof, however, of delivery of the 
deed, but rather the contrary, and the defense must rest upon the contract signed 
by the parties which appears in the report of the case, and the mortgage, which 
may be considered in connection therewith. The contract for the sale of the insured 
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property appears to be valid and binding (11 Michie’s Digest, p. 982), and no rea- 
son is advanced to the contrary in appellants’ brief. We are persuaded also the un- 
contradicted proof discloses that Vines, the purchaser, was placed in possession 
of the property. He was instructed by plaintiff to move onto the property and was 
proceeding to do so when the fire occurred. He had placed his foodstuff for his 
stock in the barn and on the day of the fire was on the place clearing out a well for 
one of the tenant houses, the tenant house as well as the main building being va- 
cant, and no one living on the place at that time. So far as here appears, the plain- 
tiffs had “parted with the absolute control and dominion over the property insured.” 
Brighton Beach Racing Ass’n v. Home Ins. Co., supra; Libby v. Pac. States Fire 
Ins. Co., note 60 A. L. R. 1. 

We are constrained to hold, therefore, that the case comes within the influence 
of Cardwell v. Va. State Ins. Co., supra, and that the action of the trial court in 
giving the affirmative charge for defendant may properly be rested upon establish- 
ment of defendant’s plea 5 by the undisputed proof. As this conclusion disposes 
of the case, other questions presented are pretermitted as unnecessary to be con- 
sidered. 

Let the judgment be affirmed. 

Affirmed. 

Anderson, C. J., and Bouldin and Foster, JJ.,concur. 


COOK v. CONTINENTAL INS. CO. (3 Div. 846.) 
Supreme Court of Alabama. Nov. 1, 1928. 
Rehearing Granted June 20, 1929. Further Rehearing Denied Oct. 31, 1929. 
124 Southern Reporter 239. 

1. INSURANCE—INTENTION OF PARTIES GOVERNS CONSTRUCTION 
OF POLICY, WHICH COURT HAS NO AUTHORITY TO CHANGE. 
Intention of parties to insurance contract must prevail, and courts have no au- 

thority to change the contract in any particular. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE—POLICY WILL BE CONSTRUED FAVORABLY TO IN- 
SURED IN CASE OF DOUBT. 

Where provisions of insurance policy are reasonably susceptible of two con- 
structions, one favorable to the insured and the other favorable to the insurer, con- 
struction favorable to insured will be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

On Rehearing. 

3. INSURANCE—WHERE EXPLOSION IN INSURED’S BUILDING OR 
NEIGHBORING BUILDING IS CAUSED BY FIRE, INSURER UNDER 
STANDARD POLICY IS LIABLE FOR RESULTING DAMAGES. 

When fire precedes an explosion and spreads to insured’s building causing ex- 
plosion there, or in neighboring building, insurer under fire policy is liable for re- 
sulting damage. 

(For other cases, see Insurance, Dec. Dig. § 421.) 

4. INSURANCE—LOSS RESULTING FROM USE OF EXPLOSIVES TO 
STOP SPREAD OF FIRE IS WITHIN STANDARD FIRE POLICY AS 
INCIDENT OF FIRE. 

When explosives are used as a means of stopping spread of fire, loss resulting 
from use of explosive is considered a mere incident of the fire, like that resulting 
from use of water, chemicals, or other agencies to prevent spread of fire, and as 
such is within terms of standard fire policy. 

(For other cases, see Insurance, Dec. Dig. § 421.) 

5. INSURANCE—DAMAGE BY CONCUSSION, AS RESULT OF EXPLO- 
SION OF DYNAMITE PLACED UNDER ANOTHER BUILDING TO 
PREVENT SPREAD OF FIRE IN DIRECTION OF INSURED’S 
BUILDING HELD NOT WITHIN CONTEMPLATION OF CLAUSE OF 
FIRE POLICY EXCEPTING LOSS BY EXPLOSION. 

Damage to insured’s building by concussion, as result of explosion of charge 
of dynamite placed under another building to prevent spread of fire in direction of 
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insured’s building, held not within contemplation of clause of fire policy excepting 
loss caused by explosion, since exception relates to explosion by hostile agency and 
does not include those friendly to interest of parties to insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 421.) 


6. INSURANCE—DAMAGE FROM EXPLOSION OF DYNAMITE IN AN- 
OTHER BUILDING HELD RECOVERABLE UNDER POLICY COVER- 
ING DIRECT LOSS BY FIRE IF INSURED’S BUILDING WAS WITHIN 
ZONE OF DANGER, AND DYNAMITING WAS REASONABLY NE- 
CESSARY TO CHECK FIRE’S PROGRESS. 

If insured’s building was within zone of danger from raging hostile fire, and 
dynamiting of another building was reasonably necessary to check progress of fire 
in direction of insured’s building, insurer was liable for loss resulting from explo- 
sion under policy covering direct loss or damage by fire, since explosion could not 
be considered as independent intervening force sufficient to break chain of causation. 

(For other cases, see Insurance, Dec. Dig. § 421.) 

7. INSURANCE— WHETHER DAMAGE TO INSURED’S BUILDING 
CAUSED BY CONCUSSION FROM EXPLOSION UNDER NEARBY 
BUILDING TO PREVENT SPREAD OF FIRE WAS DIRECT FIRE 
LOSS HELD FOR JURY. 

Question whether damage to insured’s building, by concussien from charge of 
dynamite exploded under nearby building to prevent spread of fire in direction of 
insured’s building, was recoverable under fire policy as direct loss or damage by 
fire, held question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Sayre, Thomas, and Bouldin, JJ., dissenting. 

Appeal from Circuit Court, Montgomery County; Walter B. Jones, Judge. 

Action on policy of fire insurance by Marie B. Cook against the Continental 
Insurance Company. Judgment for defendant, and plaintiff appeals. Reversed and 
remanded on rehearing. 

Hill, Hill, Whiting, Thomas & Rives, of Montgomery, for appellant. 

J. Carter Cook, of Atlanta, Ga., and Steiner, Crum & Weil, of Montgomery, 
for appellee. 

Sayre, J. Appellee insured appellant’s property against loss or damage by fire. 
The policy is said by the parties to have been in the standard form. By its terms 
it insured appellant “against all direct loss or damage by fire, except as hereinafter 
provided.” A later provision was expressed in this language: “This company will 
not be liable for loss caused directly or indirectly by invasion, insurrection, riot, 
civil war or commotion, or military or usurped power, or by order of any civil 
authority; or by theft, or by neglect of the insured to use all reasonable means to 
save and preserve the property at and after a fire or when the property is endan- 
gered by fire in neighboring premises; or (unless fire ensues, and, in that event, for 
the damage by fire only) by explosion of any kind.” 

A fire was in progress and had consumed many buildings and was being blown 
by the wind in the direction of appellant’s building. When it had reached the In- 
ternational Truck Company’s building on the corner of Bibb and Coosa streets, 
which was diagonally across the street intersection from appellant’s property and 
150 feet distant, the fire department of the city of Montgomery, with a view to lim- 
iting the spread of the flames, caused a charge of dynamite to be exploded under 
the truck company’s building. The concussion caused the damage for which ap- 
pellant claims compensation under the policy. There is no claim for damages by 
combustion. In the trial court appellee, defendant, had the general charge. 

[1, 2] The facts are undisputed; the question of liability is one for the court. 
The question of law presented is whether appellant’s loss was a “direct loss or 
damage by fire” within the meaning of the contract between the parties. The in- 
tention of the parties must prevail. If that is clear, the courts have no authority 
to change the contract in any particular (Day v. Home Ins. Co., 177 Ala. 607, 58 
So. 549, 40 L. R. A. [N. S.] 652); if doubtful, the court will lean to that meaning 
most favorable to the insured, remaining, however, at all times within the terms of 
the contract, which is to say: “Where the provisions of a policy of indemnity are 
reasonably susceptible of two constructions, consistent with the object of the ob- 
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ligation, one favorable to the assured, and the other favorable to the assurer, that 
will be adopted which is favorable to the assured.” Travelers’ Ins. Co. v. Plaster, 
210 Ala. 610, 98 So. 909; Illinois Automobile Ins. Exch. v. Southern Motor Sales 
Co., 207 Ala. 265, 92 So. 429, 24 A. L. R. 734, and authorities cited. 

The parties here contracted against “direct loss or damage by fire.” In other 
words, their contract covered proximate loss or damage by fire. Proximate cause, 
as used in different relations, has provoked much discussion. This court in Western 
Assurance Co. v. Hann, 201 Ala. 376, 78 So. 232, quoted with approval from Lynn 
Gas Co. v. Meriden Fire Ins. Co., 158 Mass. 570, 33 N. E. 690, 20 L. R. A. 297, 
35 Am. St. Rep. 540, as follows: 

“The active efficient cause that sets in motion a train of events which brings 
about a result without the intervention of any force started, and working actively 
from a new and independent source, is the direct and proximate cause referred to 
in the cases.” 

That definition might be enough to settle this controversy in appellee’s favor, 
for the use of dynamite in the circumstances stated discloses an intervening force 
started and working from a new and independent source. But the parties, having 
in mind, evidently, some such question as that here raised, undertook, by way of 
specific exception, further definition of the liability assumed by appellee in this 
wise (omitting parts immaterial to this inquiry and rearranging material parts in 
a more orderly fashion): The company will not be liable for loss caused directly 
or indirectly by explosion of any kind unless fire ensues, and, in that event, for 
the damage by fire only. This provision is reasonably clear to the conclusion that 
would exclude liability on the part of appellee in the state of facts shown by the 
uncontradicted evidence. Most likely it was cast in the form now in question in 
order to meet some decisions in which insurance companies were held liable for all 
damages caused by explosions incident to fires. At any rate, the New York Court 
of Appeals, considering a policy in terms identical with those now in question, so 
wrote and held, and that the insurance company was thereby relieved from li- 
ability for all loss caused directly or indirectly by explosion of any kind and neces- 
sarily, therefore, from a loss by concussion caused by an explosion in a neighbor- 
ing building, whether the explosion be brought about by a lighted match, a fire, 
or other cause. In the case just now referred to, the fire which caused the ex- 
plosion fell within the class of “hostile fires” mentioned by appellant in her brief. 
Hustace v. Phenix Ins. Co., 175 N. Y. 292, 67 N. E. 592, 62 L. R. A. 651. 

The authorities which deal with liability under policies like that here under 
consideration hold that none is imposed by facts such as are here in evidence. 
Westchester Fire Ins. Co. v. Bell, 151 Ga. 191, 106 S. E. 186, 13 A. L. R. 880; 
Hustace v. Phenix Ins. Co., supra: Bird v. St. Paul F. & M. Ins. Co., 224 N. Y. 47, 
120 N. E. 86, 13 A. L. R. 875; Heuer v. Northwestern National Ins. Co., 144 IIl. 
393, 33 N. E. 411, 19 L. R. A. 594; German Fire Ins. Co. v. Roost, 55 Ohio St. 
581,.45 N. E. 1097, 36 L. R. A. 236, 60 Am. St. Rep. 711; 6 Cooley’s Briefs on 
Ins. (2d Ed.) 4955-4961. 

Affirmed. 

Thomas, Bouldin, and Brown, JJ., concur. 


On Rehearing. 


Brown, J. This is an action on a policy of fire insurance, whereby the defend- 
ant insured the plaintiff's building, referred to in the evidence as “Goree-Norris 
building,” ‘‘against all direct loss or damage by fire, except as hereinafter provided, 
to an amount not exceeding forty-five hundred and no/100 Dollars.” 

The facts are conceded to be without dispute, and for the purposes in hand 
may be stated to be: On June 4, 1927, a fire originated in the business district of 
the city of Montgomery some distance from plaintiff’s building, and fanned by a 
strong wind, before the explosion of a charge of dynamite by the fire department 
as a means of checking the fire, had traveled several hundred feet toward the 
east, consuming everything in its path, in width about 300 feet, and plaintiff’s build- 
ing, which was in the direct path of the fire, had caught from sparks several 
times. Two automobiles inside the building had been burned, and the top of a 
telephone pole, located within 20 feet of the plaintiff’s buildirg, had been burned 
off. The witness Spencer, who occupied the Goree-Norris building, testified, to 
quote from the record, “that at the time of the explosion he was on top of the roof 
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of the Goree-Norris building; * * * that at the time of the explosion the wind and 
the fire were raging kinder toward the Goree-Norris building; that the Goree-Nor- 
ris building caught fire on top; that it was on fire before the explosion; that he 
was on top of the building putting it out; that it had caught at least five or six 
times; that it was blazing up there; that he put it out ‘with a hose; that it was 
so hot on top that the fire blistered his face; that there were automobiles in the 
building; that two of the automobiles in the building caught fire and the tops were 
burned off; that this was on the inside of the building and was just before the 
explosion; that fire was raging at the time of the explosion; that after the explo- 
sion it looked like the whole fire just went out, just dropped down where the ex- 
plosion was. This building had two walls. That before the explosion and at the 
time of the explosion the fire was leaping across to the Goree-Norris building and 
leaping everywhere. It was leaping from the building that was dynamited, coming 
toward the Goree-Norris building.” 

Chief Nixon of the fire department testified, referring to the International 
Truck Company building that was dynamited: “It was just like a tar-kiln and 
smoking all over but the fire hadn’t broke out. * * * This building never blazed 
out but it was a fire all over. In fact. you couldn’t get into the building, but it 
didn’t burn there anywhere—didn’t blaze up.” 

This witness further testified, in respect to the Goree-Norris building being in 
the direct course the fire was taking: “Oh, yes, the Goree-Norris building and the 
other one too, because the flames were leaping up, we had flames everywhere and 
it looked like the whole thing was going to burn, and if the corner building (the 
one dynamited) had blazed out, you understand, there is no telling where it would 
have leaped to, because the high building, that tall building was just fixing to 
break out.” 

The appellant’s building is located 150 feet from the International Truck Com- 
pany’s building on the corner of Bibb and Coosa streets, and during the progress 
of the fire, the fire department of the city, for the purpose of checking the fire, 
caused a charge of dynamite to be exploded under the truck company’s building, 
and by the concussion from the explosion plaintiff suffered a loss of $618.76, which 
she seeks to recover in this action. The evidence is clear to the conclusion that the 
explosion of the dynamite at the time and place was reasonably necessary to check 
the fire, and as the result of the explosion the fire was brought under. control and 
plaintiff's building saved from burning. 


The appellant’s contention now is that the explosion was a mere incident of 
the fire and that the damage caused thereby was within the hazards covered by the 
policy as a direct loss by fire. 

The appellee’s contention, which prevailed on the trial, is that the loss suffered 
by the plaintiff is clearly within the exception embodied in the policy to the effect 
that: “This Company shall not be liable for loss caused directly or indirectly by in- 
vasion, insurrection, riot, civil war or commotion, or military or usurped power, 
or by order of any civil authority, or by theft, or by neglect of the insured to 
use all reasonable means to save and preserve the property at and after the fire or 
when the property ts endangered by fire in neighboring premises; or (unless 
fire ensues, and, im that event, for the damage by fire only) by explosion of any 
kind.” (Italics supplied.) 

The construction of this exception, embodied in the standard, policy of fire 
insurance, has been the subject of much controversy, and, as will appear from an 
examination of the decided cases, it is not entirely clear of meaning and its con- 
struction has provoked much contrarity of opinion. To paraphrase the provision 
of the contract here pertinent, it is: This Company shall not be liable for loss caused 
directly or indirectly by explosion of any kind, unless fire ensues, and in that event 
for damage by fire only. And the question to be decided is: Was it within the con- 
templation of the parties, in entering into this contract, to exclude liability result- 
ing from explosion friendly to the interest of the parties to the contract, designed 
to check and save the insured property from destruction, or is it limited to hostile 
explosions, inimical to the interest of both parties, not caused by fire. 

To adopt the language of the opinion heretofore promulgated: “The intention 
of the parties must prevail. If that is clear, the courts have no authority to change 
the contract in any particular (Day v. Home Ins. Co., 177 Ala. 607, 58 So. 549, 40 
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L. R. A. [N. S.] 652) ; if doubtful, the court will lean to that meaning most favor- 
able to the insured, remaining, however, at all times within the terms of the con- 
tract, which is to say: ‘Where the provisions of a policy of indemnity are reason- 
ably susceptible of two constructions, consistent with the object of the obligation, 
one favorable to the assured, and the other favorable to the assurer, that will be 
adopted which is favorable to the assured.’ Travelers’ Ins. Co. v. Plaster, 210 Ala. 
610, 98 So. 909; Ill. ——— Ins. Exch. v. Southern Motor Sales Co., 207 Ala. 
265, 92 So. 429, 24 A. L. R. 

To state the rule in the aie of another opinion: “Our guide is the reason- 
able expectation and purpose of the ordinary business man when making an ordinary 
business contract. It is his intention, expressed or fairly to be inferred, that counts. 
There are times when the law permits us to go far back in tracing events to causes. 
The inquiry for us is how far the parties to this contract intended us to go. The 
causes within their contemplation are the only causes that concern us.” Bird v. 
a Paul Fire & Marine Ins. Co., 224 N. Y. 47-51, 120 N. E. 86, 87 (13 A. L. R. 

75). 

[3] There can be no doubt that when fire precedes an explosion and spreads to 
the insured’s building and there causes an explosion, the insurer under the standard 
policy is liable for the damage. Bird v. St. Paul Fire & M. Ins. Co., supra; Wheeler 
v. Phenix Ins. Co., 203 N. Y. 283, 96 N. E. 452, 38 L. R. A. (N. S.) 474, Ann. 
Cas. 1913A, 1297; Lynn Gas & Electric Co. v. Meriden Fire Ins. Co., 158 Mass. 
570, 33 N. E. 690, 20 L. R. A. 297, 35 Am. St. Rep. 540; Scripture v. Lowell Mu- 
tual Fire Ins. Co., 10 Cush. (Mass.) 356, 57 Am. Dec. 111; Waters v. Merchants’ 
Louisville Ins. Co., 11 Pet. 213, 225 (9 L. Ed. 691). 

And in the absence of an exception which excludes the risk, a like liability fol- 
lows when an explosion caused by fire occurs in a neighboring building. Bird v. 
St. Paul Fire & Marine Ins. Co., supra; Hustace v. Phenix Ins. Co., 175 N. Y. 
292, 67 N. E. 592, 62 L. R. A. 651; Githens v. Great American Ins. Co. of N. Y,, 
201 Iowa, 266, 207 N. W. 243, 44 A. L. R. 863; Western Assur. Co. v. Hann, 201 
Ala. 376, 78 So. 232. 


[4] And, likewise, in the absence of an exception which excludes the hazard, a 
like liability follows when explosives are used as a means of stopping the spread 
of fire, such loss being adjudged to be mere incident of ‘the fire like that resulting 
from the use of water, chemicals, or other agencies to eae the spread of fire 
Greenwald v. Insurance Co., 3 Phila. (Pa.) 323; 14 R. C. L. 1218, § 398; 26 C. J. 
342, § 434; 4 Joyce on Ins. 8 2824. 

[5] The question of proximate cause, though involved in the question of ul- 
timate liability, is not involved in the consideration of the exception. The question 
is whether or not the character of explosives here involved was within the contem- 
plation of the exception excluding liability for damages resulting from explosions. 

In Wheeler v. Phenix Ins. Co., 203 N. Y. 283, 96 N. E. 452, 38 L. R. A. (N. 
S.) 474, Ann. Cas. 1913A, 1297, in which all the Justices concurred, the case of 
Hustace v. Phenix Ins. Co., 175 N. Y. 292, 67 N. E. 592, 62 L. R. A. 651, decided 
by a divided court, was explained, limited, and qualified, and in the Wheeler Case, 
the exception in the standard policy was construed. It was there said, speaking of 
the exception: “Jt is apparent that a fire, which precedes and causes the explosion, is 
not embraced in the exception contained in the policy from the provision which in- 
sures against all direct loss or damage by fire. [Italics supplied.]}] Nor do we 
think that the words ‘by explosion of any kind’ were intended to refer to the agency 
which produced the explosion but have reference to the different kinds of material 
that explode, such as powder, dynamite, gas dust, etc. Had the Legislature, in 
adopting the standard form of policy, intended to have included explosions caused 
by fire with explosions from which fire ensues among the losses excepted from the 
provisions of the policy it doubtless would have done so in express terms. That 
such was not its intention we think is clearly evident from the fact that they were 
careful to limit the exception to those explosions from which a fire ensues.” 
(Italics supplied.) 

In the Wheeler Case the court cites with approval Washburn v. Miami Valley 
Ins. Co. (C. C.) 2 Flip. 664, 2 F. 633, decided by Justice Swayne of the Supreme 
Court of the United States, construing the clause, in which it was observed: “Ex- 
plosives are named only in connection with fires which they have produced. There 
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is nothing said about them in connection with fires which have produced them. 
The policies on that subject are wholly silent.” 

The exception deals with hostile agencies, agencies inimical alike to the in- 
terest of the insured and the insurer, “invasion,” “insurrection,” “riot,” “civil 
war or commotion,” “military or usurped power,” “theft,” or “by order of any 
civil authority,” “fires caused by explosion,” and imposes on the insured the duty 
“to use all reasonable means to save the property at and after the fire or when 
the property is endangered by fire in a neighboring premises.” 

From these considerations it seems clear that damage resulting from the use 
of friendly agencies reasonably necessary to prevent the spread of fire to the 
insured building then in danger from such fire then raging, whether it be water, 
chemicals, or explosives, was not within the contemplation of this exception, and 
damages so caused must be regarded as mere incidents of the fire, covered by the 
policy. 4 Joyce on Insurance, § 2824; City Fire Ins. Co. v. Corlies, 21 Wend. (N. 
Y.) 367, 34 Am. Dec. 258. 

This view is not only strongly supported by these authorities, but by reason and 
common sense. It is not reasonable to suppose that the insurer would insure the 
property from the hazard of fire, and in the same contract suppress and discourage 
the use of agencies ordinarily used in extinguishing fires, such as water, chemicals, 
or explosives, was not within the contemplation of this exception, and damages so 
caused must be regarded as mere incidents of the fire, covered by the policy. 4 
Joyce on Insurance, § 2824; City Fire Ins. Co. v. Corlies, 21 Wend. (N. Y.) 367, 
34 Am. Dec. 258. 

This view is not only strongly supported by these authorities, but by reason and 
common sense. It is not reasonable to suppose that the insurer would insure the 
property from the hazard of fire, and in the same contract suppress and discourage 
the se of agencies ordinarily used in extinguishing fires, such as water, chemicals, 
and ‘explosives. The facts of this case clearly illustrate the fallacy of such con- 
tention. If the fire in question had not been brought under control by the explo- 
sion, assuming that plaintiff’s building would have been destroyed, and the evidence 
warranted the jury in so finding, the resulting liability would have been $4,500. 
According to the evidence of the chief of the fire department, the fire had.reached 
the stage where the use of water was ineffective, because the firemen could not get 
to it where it was raging in the building dynamited with this agency, making the 
use of dynamite necessary, and by its use the liability was reduced to something 
over $600. Fj 

We have but to quote from the opinion of the court in Wheeler’s Case, 
differentiate this case from the Hustace Case: “In the Hustace Case a large building 
at the corner of Warren and Greenwich streets in the city of New York, occupied 
by dealers in drugs and chemicals, as on fire. The fire had raged for half an 
hour and then a terrific explosion took place caused by the igniting of the chemicals 
stored therein, wrecking several buildings, among which was that of *the plaintiff's, 
which was located across a street or alley some fifty.-seven feet distant therefrom. 
The plaintiff’s building fell by reason of the concussion caused from the explosion. 
No hostile fire was in progress upon the plaintiff’s premises and no explosion oc- 
curred therein. It was held in this court that the loss sustained by the plaintiff was 
not a ‘direct loss or damage by fire’ within the meaning of the policy, but the fire 
was only a remote and indirect cause of the concussion which caused the plaintiff's 
building to fall. * * * It may be true that in the opinion discussing the various 
cases upon the subject there may be some expression that has misled the trial Court 
in this case, but the learned chief judge in concluding his opinion in that case was 


careful to limit the decision to the peculiar facts presented in that case.” (Italics 
supplied. ) 


The clear effect of the holding in the Hustace Case is that the explosive clause 
protects the insurer against liability resulting from explosions, though the explosion 
is proceeded and caused by a fire, as the following utterances taken from the opinion 
in that case demonstrate : 

“*The plaintiffs insist, however, that an explosion caused by a fire is a fire, 
and therefore, defendant is liable for the explosion as for a fire. But that reason- 
ing gives no force to the exception. It allows a recovery for the explosion when 
the policy expressly stipulates that the defendant will not be liable for that. It 





ee er 


Fire] Cook v. Continental Ins. Co. 63 
F 
may be conceded that in the absence of this exception a recovery could have been 
had for the whole damage as for loss by fire. The authorities referred to by the 
plaintiff's counsel tend to that result. I do not think that position will aid the 
plaintiffs. An explosion without this exception, if it came under the general head 
of fire, might have afforded ground for recovery, but defendant guarded against 


that result by this express stipulation. The exception, too, is general, including 
explosions by fire as well as others.’ 


“As will be seen by comparison of the exemption clause in that policy with the 
one under consideration, that decision, as well as the argument of the court, in 


which all concurred, is equally applicable to the clause in this policy and to this 
situation. 


_ “The Briggs Case [53 N. Y. 446] is the only authority in this court precisely 
in point as to the construction to be given to this exemption clause, and in that 
case the fire followed the explosion; but the court said of the exemption clause that 


it included a caused by fire as well as others.” 175 N. Y. 299, 67 N. E. 
504, 62 L. R. A. 651. 


The W hehilon Case is to the contrary. We quote the syllabus (203 N. Y. 283 [96 
N. E. 452, 38 L. R. A. (N. S.) 474, Ann. Cas. 1913A, 1297]): “When a policy of 
insurance against fire upon a grain elevator provides that the company should not be 
liable for loss by explosion of any kind unless fire ensues, and in that event for the 
damage by fire only, a fire preceding and causing the explosion is not embraced in 
the exception from the provision which insures against all direct loss or damage by 
fire, and if a negligent or hostile fire exists within the insured premises and an ex- 
plosion results therefrom under such circumstances as to constitute the fire the 
proximate cause of the loss and the explosion merely incidental, the company be- 
comes liable upon its policy for the loss resulting therefrom.” 


The gist of the decision of the Georgia court in Westchester Fire Ins. Co. v. 
Bell, 151 Ga. 191, 106 S. E. 186, 13 A. L. R. 880, which cites and relies on Hustace 
v. Phenix Ins. Co., supra, is found in the following expression, after quoting the 
explosion clause: “The exception expressly states that the Company shall not be 
liable for loss caused directly or indirectly by explosion of any kind, unless 
fire ensues, and, in that event, for damage for fire only. This language 
is explicit and unequivocal. The use of the expression ‘explosion of any 
kind’ indicates that explosions of more than one kind were contemplated; 
and the obvious meaning of the exception is that the Company shall not be liable 
for loss caused directly or indirectly by any kind of an explosion whatsoever, unless 
fire ensues from the explosion, and in that event the Company shall be liable for 
damages caused by the fire only, and not by the explosion.” (Italics supplied.) 

This case is clearly in conflict with the holding in Wheeler v. Phenix Ins. Co., 
203 N. Y. 283, 96 N. E. 452, 38 L. R. A. (N. S.) 474, Ann. Cas. 1913A, 1297, and 
Washburn vy. Miami Valley Ins. Co. (C. C.) 2 F. 633, and the weight of authority 
as to the construction of the explosion clause. See annotation 13 A. L. R. 883; 
Githens v. Great American Ins. Co. of N. Y., supra. 


The substance of the holding in the Githens Case is summarized in the first 
headnote 44 A. L. R. 863, as follows: “Under a policy insuring against all direct 
loss or damage by fire except loss by explosion of any kind unless fire ensues, and, 
in that event, for damage by fire only, the insurer is liable if fire works across the 
division wall from an adjoining building and causes an explosion which lifts the 
roof and injures the insured property, although no fire follows the explosion within 
the ren where the insured property is located.” See, also Liverpool & L. & G. 
Ins. Co. v. Currie (Tex. Civ. App.) 234 S. W. 232. 

The foul in the opinion of my brother, Mr. Justice Sayre, while it correctly 
states the rule of construction, ignores this universal rule, as did the Court of New 


York in the Hustace Case, and the Georgia Court in the Bell Case, and construes 
the explosive clause most favorably to the insurer. 


[6, 7] If the plaintiff’s building was within the zone of danger from the raging, 
hostile fire, a. question which, under the evidence, was one for the jury, and the 
dynamiting of the truck company’s building was reasonably necessary to check the 
progress of the fire, this lawful act could not be considered an independent inter- 
vening force sufficient to break the chain of causation that would relieve the insurer 





64 The Insurance Law Journal, Vol. 74 [Jan., 1930 


from liability, Thompson v. L. & N. R. R. Co., 91 Ala. 501, 8 So. 408, 11 L. R. A. 
146; Dye-Washburn Hotel Co. v. Aldridge, 207 Ala. 475, 93 So. 512. 


To quote again from Bird v. St. Paul F. & M. Ins. Co., 224 N. Y. 52, 120 N. E. 
87, A. L. R. 875: “We must put ourselves in the place of the average owner whose 
boat or building is damaged by the concussion of a distant explosion, let us say a 
mile away. Some glassware in his pantry is thrown down and broken. It would 
probably never occur to him that within the meaning of his policy of insurance, he 
had suffered loss by fire. A philosopher or a lawyer might persuade him that he 
had, but he would not believe it until they told him. He would expect indemnity, of 
course, if fire reached the thing insured. He would expect indemnity, very likely, 
if the fire was near at hand, if his boat or his building was within the danger sone 
of ordinary experience, if damage of some sort, whether from ignition or from the 
indirect consequences of fire, might fairly be said to be within the range of normal 
apprehension.” Under the facts of this case, the trial court erred in directing a 
verdict for the defendant, and for this error the judgment must be reversed. 

Gardner and Foster, JJ., and Bricken, Special Justice, concur in the foregoing. 

Sayre, Thomas, and Bouldin, JJ., dissent. 

Anderson, C. J., not sitting. 

Bricken, Spe cial Justice (having been appointed by the Governor according to 
the provisions of section 10274 of the Code). After an attentive consideration of 
the points of decision involved, I have reached the conclusion that the judgment of 
the lower court in the case of Marie B. Cook vy. Continental Insurance Confpany, a 
Corporation, should be reversed. I concur in the opinion and conclusion of Mr. 
Justice Brown on rehearing in this case. 

The contract involved in this case, like all other contracts, must be construed 
according to the intention of the parties. That intention must be found within the 
document itself, keeping in mind always the object or purpose the parties sought 
to accomplish by entering into an agreement of that character. 

In the case at bar, a fire of dangerous proportions was raging in the city of 
Montgomery. It had traveled some 700 feet from its place of origin towards the 
insured building. The flames were jeopardizing the insured property. Sparks from 
this fire had set fire to the property several times and practically destroyed two 
automobiles that were in the insured building. The fire was beyond the control of 
the available fire fighting forces of Montgomery working with the ordinary and 
usual means of extinguishing fires. To check this fire, and save as much as pos- 
sible of the insured property, as well as other property, the chief of the fire de- 
partment dynamited a building near the insured building. This operation was suc- 
cessful. It seems to be conceded that the insured property and probably other 

valuable property was doomed to destruction by the fast approaching fire unless the 

resort to the use of explosives proved successful. The use of the dynamite damaged 
the insured property to some extent, and the insured seeks to recover the amount 
of that damage in an action on the policy. 


This brief statement of the high points in the case, it seems to me, is sufficient 
to satisfy the judicial mind that the loss is covered by the policy. Had the firemen 
entered the building with a line of hose for the purpose of wetting it and prevent- 
ing it bursting into flames, and, in the management or handling of the hose, dam- 
aged property included in this policy, I do not apprehend that it would be seriously 
contended that such damages would not be recoverable in an appropriate action. 
Had the force of the water from a line of hose damaged the insured building while 
the hose was being used to extinguish sparks and embers, I am of the opinion that 
we would all agree that the insurer would be liable under the policy for such dam- 
age. The fact that dynamite was used, instead of hose and water, or rather in addi- 
tion to hose and water, cannot, in my judgment, alter the case. Evidently the chief 
of the fire department, a man of much experience in such matters, was of the opin- 
ion that this was the thing to do. The result speaks for itself and indicates that 
his judgment was good. 

The use of the dynamite, under the circumstances stated, was not, in my opinion, 
an “intervening force started and working from a new and independent source,” any 
more than the use of water or hose or chemicals would be an intervening force. 
Matters of that kind are incidents of the fire. Rather than being an “intervening 
force started and working from a new and independent source,” it seems to me 
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that they might be more properly classified as lawful agencies utilized in an emer- 
gency to check or break the force of the destructive agency—fire—that the parties 
attempted to insure against. 


The parties must be held to have contemplated that the fire fighting forces of 
the city of Montgomery would, should the circumstances arise, do the wise, pru- 
dent, and reasonable thing to protect this, and all other property, from complete 
destruction by fire. This is what they were established for. That is why they are 
maintained at much public expense. Whenever a fire, therefore, causes those forces 
to damage property in an effort to preserve it from destruction by fire, the ensuing 
loss or damage, it seems to me, is “direct loss or damage by fire,” and well within 


the terms of the policy of insurance, and therefore not within the exception, as con- 
tended. 


Sayre, J. Judge Brown’s opinion, aside from general propositions and irrele- 
vancies, invokes the supposed authority of Wheeler v. Phenix Ins. Co., 203 N. Y. 
283, 96 N. E. 452, 38 L. R. A. (N. S.) 474, Ann. Cas. 1913A, 1297, and Bird v. St. 
Paul Fire & Marine Ins. Co., 224 N. Y. 47, 120 N. E. 86, 13 A. L. R. 875. There 
is no use to refer to cases in which the policies were differently worded. It was to 
avoid the consequences supposed to flow from such policies that the standard policy— 
the policy in this case—was adopted. 

The Wheeler Case is said to be to the contrary of the Hustace Case. The Court 
of Appeals of New York does not appear to think so, for it has said: “There is 
nothing in that case [the Hustace Case] which is in conflict with the views that 
we have expressed in this case.” And then the court said that the trial court in the 
Wheeler Case may have been misled by some expression in the Hustace Case. So 
far as I am able to learn, the law of the Hustace Case is still the law of New 
York. The court in the Wheeler Case was of opinion “that when a negligent or 
hostile fire exists within the insured premises and an explosion results therefrom 
under such circumstances as to constitute the fire the proximate cause of the loss 
and the explosion merely incidental the company becomes liable upon its policy 
for the loss resulting therefrom.” The court thus shows its consideration of prox- 
imate cause in determining the meaning of the policy, and in that case plaintiff was 
suing for the loss of his building caused by a fire and an explosion within the 
building. So in Bird v. St. Paul Fire & Marine Ins. Co., the Court of Appeals 
of New York discourses at considerable length on the subject of proximate cause 
as affording a clew to the meaning of the policy, and quoted from a case decided by 
the House of Lords (Leyland Shipping Co. v. Norwich Fire Ins. Society, 118 Law 
Times, 120, 125) as showing that the subject of proximate cause affords the true 
method of approach to the question of the intention of the parties in entering into 
the contract of insurance. 


In the Bird Case plaintiff's canal boat was insured, as the Court of Appeals 
says, against the perils of the “Sounds, Harbors, Bays, Rivers, Canals and Fires, 
that shall come to the damage of the said boat.” “There was no express exception 
of damage from explosion.” The facts were that cars loaded with explosives 
caught on fire. The contents of the cars exploded. “This explosion,” to quote 
again from the opinion of the Court of Appeals, “caused another fire, which in 
turn caused another and much greater explosion of a large quantity of dynamite 
and other explosives stored in the freight yard. The last explosion caused a con- 
cussion of the air, which damaged plaintiff’s vessel about one thousand feet distant 
to the extent of $675. No fire reached the vessel, the damages being solely from 
the concussion caused by the second explosion.” In conclusion the Court of Ap- 
peals used this language: “In this case, the facts are not disputed. The inferences 
to be drawn from them are not doubtful. The damage was not a loss by fire within 
the meaning of the policy.” 

In Washburn v. Miami Valley Ins, Co. (C. C.) 2 F. 633, the fire and the ex- 
plosion were in the same building, as was the fact in the Wheeler Case. 

Reference is made in Judge Brown’s opinion to the annotation following the 
case of Westchester Fire Ins. Co. v. Bell, 13 A. L. R. 883. I quote the text on 
page 886: “The provision of the standard policy excepting loss by explosion is to 
the effect that the insurer shall not be liable for loss caused, directly or indirectly, 


by explosions of any kind, unless fire ensues, and in that event for damage by 
fire only.” 
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And on page 891 of 13 A. L. R., under the heading “Damage by explosion 
in neighboring building,” appears the following: “It is generally held, where a pol- 
icy insures against loss by fire, and provides against liability for loss caused direct- 
ly or indirectly by an explosion of any kind, that the insurer is not liable, for losses 
occasioned merely by the concussion of an explosion which occurs in another build- 
ing, although the explosion was caused by the existence of a fire’—citing cases 
from Colorado, Illinois, Kentucky, Louisiana, New York (Hustace Cases and 
others), Ohio, and Tennessee. 


“In Joyce op Insurance’—I quote from page 884 of 13 A. L. R.—“‘it is said: 
‘Insurers are liable upon a policy which contains a condition of this nature [i. e., 
excepting liability for damages by explosions of any kind] where fire originates in 
the insured premises and the fire produces an explosion which destroys the property. 
The entire loss in such a case is held to be a loss by fire.’ Vol. 3, p. 2532.” 


“Again, this author says: ‘If the combustion and explosion are inseparably 
connected’ ”—as, I note, was the case in Wheeler v. Phenix Ins. Co., and Washburn 
v. Miami Valley Ins. Co., supra, and, as I think, was the case in Githens v. Great 
American Ins. Co., 201 Iowa, 266, 207 N. W. 243, 44 A. L. R. 863, which has been 
cited as authority against the original opinion in the case now before this court— 
““f a combustible substance in the process of combustion produces explosion also, 
and fire is the agent throughout, and there is a loss by both fire and explosion, it 
is held that the whole damage is covered by a policy insuring against loss by 
fire’ Id. p. 2707.” I have followed the theory of the two preceding paragraphs ~ 


And in the annotation following Githens v. Great American Ins. Co., 44 A. L. R. 
863, under the heading “damage by explosion in neighboring building,” the test I 


have quoted from 13 A. L. R. 891, is repeated with additional citation of adjudicated 
cases from Missouri and Texas. 


In the case here under consideration it would hardly seem to be necessary to 
say again that there was no claim for damages by combustion. The claim was for 
damage caused by concussion from an explosion in a building across the street, 
and not otherwise. 

It is stated in the opinion of Mr. Justice Brown that I have construed the “ex- 
plosive clause’ most favorably to the insurer. My judgment is that the unmistakable 
meaning of the stipulation of the policy, which was quoted at the outset, excludes 
the possibility of recovery by appellant, and that the only favor indulged by the 
courts, in this or any other case, has been in the interest of the insured and has here- 
tofore reached only those cases in which, fire and explosion occurring in the same 
building, it was impossible to allocate the loss due to the different causes, and there- 
fore the insured has been allowed, notwithstanding the plain terms of the policy, to 
recover for the whole loss. But that is not this case. In this case the entire loss 
in suit was caused by explosion only. 

Thomas and Bouldin, JJ., concur in this view. 

Bouldin, J. (concurring). A rather careful study of the case on rehearing 
has confirmed me in the view that the opinion correctly states the law of the case. 

We are dealing with a standard fire policy. The coverage, by its general terms, 
is limited to “direct loss or damage by fire.” This is followed by exceptions, among 
which are “explosions of any kind * * * unless fire ensues, and, in that event, for the 
damages from fire only.” 

The damages here were solely from concussion, an incident of the explosion, 
extending in all directions from the point of explosion a distance depending upon its 
violence. 

The main contention, and one which the writer has seriously considered, is that 
the explosion was in course of fire fighting operations by the fire department, de- 
signed to check the spread of a conflagration endangering much property, in- 
cluding the insured building. 

It is the law that damages from the use of water or chemicals in the extinguish- 
ment of flames are regarded as incident to the fire, are contemplated as beneficial to 
both insurer and insured, and are recoverable as part of the direct fire loss. Grant- 
ing that as to property on fire the use of explosives comes within the same rule, we 


still face the question as to the meaning of this explosion clause as applied to this 
case 


1 think it the settled law that where a building insured under a standard fire 
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policy is on fire and an explosion therein is caused by the fire, the damage from 
explosion is a part of the direct loss by fire, and recoverable. This rule is based 
upon the ground that the explosion is a mere incident of the fire. 

Yet, in such case, the authorities seem to uniformly hold that this liability does 
not extend to other insured buildings damaged solely by concussion from such ex- 
plosion. Without question there is a direct chain of causation in such case from the 
fire which set off the explosion to the loss involved. But the law is written that 
such chain of causation, usually made the test of proximate cause in actions of 
torts, is not to be applied in the construction of this carefully framed provision ex- 
cluding explosions as a risk under fire policies. No fire loss, no loss by explosion 
incident to the fire. 

Such being the construction given this provision of the standard fire policy 
from the time of its adoption, and by courts familiar with its history and purpose, 
it must be regarded as the law of the contract, defining and differentiating fire in- 
surance from explosion insurance. 

Presumably insurance rates are now based upon such legal construction. 

Thomas, J., concurs in the foregoing. 


FARMERS’ UNION MUT. PROTECTIVE ASS’N OF COLORADO v. SAN 
LUIS STATE BANK. (No. 12056.) 
Supreme Court of Colorado. Sept. 30, 1929. 
281 Pacific Reporter 366. 

1. INSURANCE—CESTUI QUE TRUST, OBTAINING INSURANCE UNDER 
DEED OF TRUST, DID NOT BECOME AGENT OF TRUSTOR, AS 
RESPECTS INSURER’S LIABILITY UNDER PROVISION AGAINST 
ADDITIONAL INSURANCE. 

Where insurance obtained by cestui que trust was not by virtue of any au- 
thority under deed of trust, cestui que trust did not become agent of trustor 
in procuring insurance, as respected liability of insurer under original policy by 
reason of provision against additional insurance. 

(For other cases, see Insurance, Dec. Dig. § 96.) 


2. INSURANCE—POLICY OBTAINED BY CESTUI QUE TRUST ON PAR- 
TICULAR INTEREST’ WAS NOT “ADDITIONAL INSURANCE,” 
WITHIN POLICY TAKEN BY OWNER. 

Insurance policy obtained by cestui que trust on particular interests in prop- 
erty, as evidenced by note and deed of trust, did not constitute “additional in- 
surance,” in violation of terms of policy taken out by owner, and was no defense 
to action founded on such policy. 

(For other cases, see Insurance, Dec. Dig. § 336[3].) 


3. INSURANCE—TRUSTOR’S RIGHT, IN INCUMBERED PROPERTY, UN- 
TIL ACTUAL EXECUTION OF DEED BY TRUSTEE, CONSTITUTES 
INSURABLE INTEREST (C. L. 1921, §§ 5950, 5951; §§ 5054, 5055, as amended 
by Laws 1923, p. 668; § 2472, subd. (e). 

Under C. L. 1929, §§ 5950, 5951, and sections 5054, 5055 as amended by Laws 
1923, p. 668, relating to deeds issued by trustees and sales under execution, right 
of trustor in incumbered property, until actual execution of deed by trustee, con- 
stitutes an insurable interest, as defined by section 2472, subd. (e). 

(For other cases, see Insurance, Dec. Dig. § 115[5].) 


4. INSURANCE—INSURED MAY RECOVER ENTIRE LOSS UNDER POL- 
ICY, IRRESPECTIVE OF INCUMBRANCE, OR FACT THAT CESTUI 
QUE TRUST HAD POLICY COVERING HER INTEREST. 

Where insurance policy issued and loss thereafter occurs, insured may re- 
cover entire loss, irrespective of incumbrance, or fact that cestui que trust also 
had policy in which her interest to amount of indebtedness was insured. 

(For other cases, see Insurance, Dec. Dig. §§ 503, 504.) 

Error to District Court, Costilla County; J. C. Wiley, Judge. 


Action by the San Luis State Bank against the Farmers’ Union Mutual Pro- 
tective Association of Colorado. Judgment for plaintiff, and defendant brings 
error. Affirmed. 





The Insurance Law Journal, Vol. 74 [Jan., 1930 


Gabriel; Mills & Mills, of Denver, for plaintiff in error. 

Ralph L. Carr, of Denver, and J. H. Thomas, of Antonito, for defendant in 
error. 

ALTER, J. This action was brought in the district court by the San Luis State 
Bank, a banking corporation assignee of one E. E. Brown, to recover on an 
insurance policy issued by the Farmers’ Union Mutual Protective Association, 
a corporation, indemnifying Brown against loss by fire or lightning. The parties 
will herein be referred to as plaintiff and defendant, as those respective posi- 
tions were occupied by them in the court below. The defendant, at the con- 
clusion of the evidence, moved for a directed verdict in its favor, and the plain- 
tiff made a similar motion, and thereupon the court discharged the jury, and 
rendered judgment in favor of the plaintiff in the sum of $2,415.50, to review 
which this writ is prosecuted. 


The defendant relies upon three assignments of error: (1) That the policy 
was void because of a violation of a provision thereof against additional insur- 
ance; (2) that at the time of the loss the assignor of the plaintiff had no in- 
surable interest; and (3) that the judgment was excessive. 

The evidence discloses that on April 7, 1924, the defendant issued its “cer- 
tificate of insurance,” by which the property of the plaintiff was insured against 
loss by fire or lightning in the sum of $5,000; in the application upon which the 
certificate was issued, the insured set forth that his property was incumbered 
by a deed of trust to secure the payment of a $6,000 indebtedness; no provision 
in the policy was made for the payment to the cestui que trust in case of loss 
by fire or lightning; Brown, the insured and assignor of the plaintiff, had failed 
to comply with the provisions of his deed of trust, and as a result thereof, on 
September 2, 1924, the property described in the deed of trust, of which the 
property insured was a part, was sold by the public trustee, and his certificate 
of purchase issued therefor; on May 7, 1925, a large portion of the property 
was totally destroyed by fire, and the defendant refused to pay the loss. Some 
time prior to October 8, 1924, and subsequent to September 2, 1924, the cestui 
que trust advised the insured that she had the buildings upon the incumbered 
premises heavily insured, and in reply to this the insured advised that her policy 
was void because she had no insurable interest until after June 2, 1925, the date 
on which the public trustee’s deed might issue to her; this advice, according to 
the insured, came from an attorney. After the fire, and on May 5, 1926, the 
insured assigned his rights under the policy to the plaintiff, and the cestui que 
trust assigned, on June 6, 1925, all her rights in the certificate of purchase of 
September 2, 1924 and also all her rights in the insurance policy which she 
had effected upon the incumbered premises, to the plaintiff. The insurance 
company, under the policy issued to the cestui que trust, settled its loss in a 
manner agreeable to the plaintiff, and that company has no interest in this liti- 
gation. 

1. Defendant's policy contains, inter alia, the following provision: 

“In consideration of thirty and no/100 dollars, as contingent and expense 
fees, and the requirements, limitations and conditions hereinafter contained, or 
contained in the application, the articles of incorporation and by-laws now in 
force, or hereinafter adopted by said company, which are attached to and are 
a part and parcel of this policy. ee ae 

The by-laws attached to the policy were approved on March 16, 1922, and 
among them we find the following: 

“Sec. 16. Applicants for insurance shall notify the company of all incum- 
brances and of all insurance held by other companies upon the property in- 
sured. In default of such notice, policy of this association shall be void.” 

We understand it to be the contention of the defendant that these by-laws 
were amended and the amendment thereto approved April 11, 1924, and by 
reason of a provision of the policy itself, even though adopted after its issuance, 
became part and parcel thereof. Amended section 16 reads: 

“Sec. 16. Applicants for insurance shall fully state the title and condition of 
and all incumbrances and insurance upon the property to be insured. A failure 
to make such statement shall make the policy issued by this association void. 


“When a member of this association takes out additional insurance with 
another insurance company and does not notify the state secretary of this as- 
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sociation in writing of such additional insurance, and secure the concurrence 
of this association in the said insurance, the policy of this association shall be 
void and the association’s liability shall cease from the date of such additional in- 
surance.” 

We do not understand the contention of the defendant to be that the in- 
sured directly violated the provisions of section 16, just quoted, by taking out 
additional insurance in another company, but that the cestui que trust, in se- 
curing a policy upon these premises, did so by reason of the provisions of the 
deed of trust authorizing her so to do, and in procuring insurance the cestui que 
trust was agent of the insured, and therefore the provisions were violated, and 
the policy upon which this action is brought is void, and judgment should be 
in favor of the defendant. 

The particular provision of the deed of trust under which this contention is 
made reads as follows: 

“And the said parties of the first part will in due sedson pay all taxes and 
assessments on said premises, and, at the request of the legal holder of said 
note, * * * will keep all buildings that may at any time be on said premises, 
during the continuation of said indebtedness, insured in such company or com- 
panies as the holder of said note * * * may, from time to time direct, for 
such sum or sums as such company or companies will insure for, not to exceed 
the amount of such indebtedness, except at the option of said parties of the first 
part, and will assign and deliver the policy or policies of insurance to the bene- 
ficiary hereunder, as further security for the indebtedness aforesaid. And in 
case of the refusal or neglect of said parties of the first part or either of them 
to thus insure, or assign and deliver the policies of insurance, * * * then 
the holder of said note * * * may procure such insurance, * * * and all 
moneys thus paid, with interest thereon at 10 per cent. per annum, shall become 
so much additional indebtedness. * * *” 

[1] The peculiar phraseology of the above-quoted section of the deed of 
trust would enable us to dispose of this assignment by saying that, inasmuch 
as the defendant, under this defense, offered no evidence to establish a request 
by the cestui que trust for the insurance, and the assignment thereof as addi- 
tional security for the indebtedness, there was neither refusal nor neglect on the 
part of the insured to procure insurance or assign the policy. The quoted por- 
tion of the deed of trust makes the action of the party of the first part, re- 
specting insurance and assignment of policies, dependent entirely upon the 
“request of the legal holder of the note.” In the absence of a request by the 
legal holder of the notes, the party of the first part was not obliged to either 
insure or assign. We might well assume that the holder of the note was entirely 
satisfied with his security, and neither required nor desired any additional by 
way of insurance. Under the terms and conditions of the deed of trust, the 
cestui que trust, after a request that the trustor should procure insurance and 
assign the policy to her as additional security for her indebtedness, and the 
trustor’s refusal or neglect to do so, might procure insurance upon the incum- 
bered premises, and charge the expenses thereof to the trustor, but until the 
refusal to procure and/or the failure to assign, the deed of trust itself conferred 
no authority upon the cestui que trust to obtain insurance. If the cestui que 
trust, under the circumstances just mentioned obtained insurance, it was not 
by any authority under the deed of trust, and she certainly did not become the 
agent of the trustor in so doing. 

We will assume that the amendment to section 16, supra, adopted on April 
11, 1924, had the same force and effect upon this policy of insurance as if it 
had been attached to the policy. This section contains a direct prohibition 
against additional insurance by the member without the consent of the defendant. 
The defendant contends that such a provision in a fire insurance policy is valid, 
and has been so held in the case of National Mutual Fire Ins. Co. v. Duncan, 
44 Colo. 472, 482, 98 P. 634, 638, 20 L. R. A. (N. S.) 340, wherein we said: “The 
requirement ina policy that other insurance covering the same property must be 
assented to in writing and endorsed on the policy is valid. * * *” 


It should be observed, however, that this particular language used by the 
court was in construing the following provision of the policy then under con- 
sideration: “This entire policy, unless otherwise provided by agreement endorsed 
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thereon or added thereto, shall be void if the insured now has, or shall hereafter 
make or procure any other contract of insurance, whether valid or not, on the, 
property covered in whole or in part by this policy.” 

It was held that this provision of the policy was not violated by an applica- 
tion for insurance, “when it appears that the company to which the application 
for additional insurance was made, as well as the owner, understood that no 
risk was ever assumed by the former.” The law announced in the National- 
Duncan Case supra, is sound, but the facts are not such ag will justify us in 
saying that it has any application to the instant case. 

[2] The policy which the cestui que trust secured may have been insurance 
upon her particular interest in the property, and, inasmuch as the record is 
silent upon this point, we are justified in assuming that her policy was for that 

urpose. If the policy obtained by the cestui que trust was upon her particular 
interest in the property, as evidenced by her note and deed of trust, it was not 
“additional insurance,” in violation of the terms of the defendant’s policy, and 
therefore no defense to the action founded upon its policy. In this connection 
we find: 

In order to invalidate a policy upon the ground of a breach of the condition 
against other insurance, it must be shown that such other insurance was obtained 
by .the insured, or some one authorized by him to obtain it, or that he subsequently 
assented thereto, * * * Thus where the mortgagor of real estate procured an insur- 
ance upon the property, conditioned that other insurance upon the property, 
without the consent of the company, it was held that the taking out of a policy 
upon the same property by the mortgagee, was not ‘other insurance’ within 
the meaning of the condition.” Wood on Insurance (2d Ed.) § 376, p. 784. 

“Sec. 377. Neither identity of name nor identity of property is decisive upon 
the question; in order to amount.to other imsurance, the interests covered by the 
policies must be identical.” Wood on Insurance (2d Ed.) p. 785. 

“A policy held by a mortgagor is not vitiated by a policy subsequently taken 
out by the mortgagee, though it prohibits other insurance, as the interests thus 
insured by the second policy is distinct from the mortgagor’s interest, so that 
the insurance of that interest does not constitute ‘other insurance’ within the 
meaning of the policy.” Cooley’s Briefs on Insurance (2d Ed.) p. 2874. 

“If an owner of property accepts a fire policy thereon, containing a con- 
dition that it shall be void if other insurance is taken on the insured property, 
the fact that the mortgagee of such property subsequently takes other insurance 
on his interest does not avoid the owner’s insurance, especially when neither 
knew that insurance had been procured by the other.” Joyce on the Law of 
Insurance (2d Ed.) p. 4114. 

“The general rule that different persons each having a different interest in 
the property may insure that interest also prevails where different policies are 
effected by the mortgagor and mortgagee upon the property, the mortgagor may 
insure the property to cover his interest, and the mortgagee may likewise insure 
his interest in the property, and it will not be within the meaning of the clause 
as to other insurance.” Joyce on the Law of Insurance (2d Ed.) p. 4120. 

To the same effect, see 14 R. C. L. p. 1138, § 320; 26 C. J. p. 263 et seq; 
May on Insurance (4th Ed.) § 365, p. 803. 

The texts above cited have ample support in many cases, too numerous to 
cite here, but some in point are: Church, etc., v. Sun Fire Office Co., 54 Minn. 
162, 55 N. W. 909, 910; Titus v. Glens Falls Ins. Co., 81 N. Y. 410-415; Cannon 
v. Home Ins. Co., etc., 49 La. Ann. 1367, 22 So. 387, 388; Niagara Fire Ins. Co. 
v. Scammon, 144 IIl. 490-499, 28 N. E. 919, 32 N. E. 914, 29 L. R. A. 114; Kelly v. 
People’s Nat’l Fire, etc., 262 Ill. 158-160, 104 N. E. 188, 50 L. R. A. (N. S.) 1164; 
Gould v. Maine Farmers’, etc., 114 Me. 416, 96 A. 732, L. R. A. 1917A, 604; Carpen- 
ter v. Cont. Ins. Co., 61 Mich. 635-638 et seq., 28 N. W. 749; Home Ins. Co. v. 
Koob, 113 Ky. 360-366 et seq., 68 S. W. 453, 58 L. R. A. 58, 101 Am. St. Rep. 354. 

2. We understand the second contention of the defendant to be that the 
assignor of the plaintiff had no insurable interest at the time of the loss by fire, 
and therefore the policy was void. This contention, as we understand it, is 
founded upon the assumption that, when the sale under foreclosure was had on 
September 2, 1924, and a certificate of purchase is issued, under section 5054, 
C. L. 1921, the assignor had until March 2, 1925, within which to redeem, and, 
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having failed to do so, all his interest in the premises ceased, and, the fire having 
occurred on May 7, 1925, after his right of redemption had expired, there could 
be no recovery, because there was no insurable interest. The assignor of the 
plaintiff had some interest in the property until such time as the trustee under 
the deed of trust actually executed his deed to the person entitled thereto. We 
do not find any case in our jurisdiction directly announcing this rule with refer- 
ence to deeds issued by the trustees, but the analogy between sales under execu- 
tions (sections 5950 and 5951, C. L. 1921; section 5054, C. L. 1921; and section 
5055, as amended in Session Laws 1923, p. 668) is so marked as to make the 
reasoning with reference to sale under execution particularly applicable to sales 
under deeds of trust, and the principles announccd in our decisions control. Hayes 
v. New York, etc., 2 Colo. 273, 277; Manning v. Strehlow, 11 Colo. 451, 457, 18 P. 
625; Paxton v. Heron, 41 Colo. 147, 153, 92 P. 15, 124 Am. St. Rep. 123; Bailey 
v. Erny, 68 Colo. 211, 213, 189 P. 18; Carlson, etc., v. Howes, 69 Colo. 246, 248, 
193 P. 490. 

After the six-months period of redemption, there were two valuable rights 
still available to the trustor: (1) Possession of the premises until the deed of 
the public trustee was actually executed. (2) The right to have the premises 
redeemed by a judgment creditor of the trustor. Our statutes, section 2472, sub- 
division (e), C. L. 1921, define: “‘Insurable interest in property’ is every interest 
in property or any relation thereto, or liability in respect thereof, of such a 
nature that a contemplated peril might directly damnify the insured.” 

[3] That a trustor has rights in the incumbered property, and that this right 
continues until the actual execution of the deed by the trustee, and that the 
right is an insurable interest, see Cooley’s Briefs on Insurance (2d Ed.) p. 256 
et seq.; Joyce on Insurance, vol. 2, p. 1158, § 1039 et seq.; Clement on Fire 
Insurance, vol. 2, p. 132; Sunderlin on Fire Insurance, lecture 34, p. 6; May on 
Insurance (4th Ed.) § 80 et seq.; 26 C. J. § 10, p. 29; 14 R. C. L. § 92, p. 915; 
Bunyon on Fire Insurance (7th Ed.) p. 47. 

The following Colorado cases are helpful on the question of insurable interest: 
Michigan Fire, etc., v. Wich, 8 Colo. App. 409, 415, 46 P. 687; Helvetia Swiss 
Fire, etc., v. Allis, 11 Colo. App. 264, 276, 53 P. 242; American Cent., etc., v. 
Donlon, 16 Colo. App. 416, 418, 66 P. 249. The cases in other jurisdictions, 
announcing the same principle, are so numerous that we shall limit ourselves to 
the following: Cone v. Niagara Ins. Co., 60 N. Y. 619, 621, et seq.; Trustees of 
Schools v. St. Paul Ins. Co., 296 Ill. 99, 102, 129 N. E. 567; Twin City, etc., v. 
Stockmen’s Bank (C. C. A.) 261 F. 470, 479; Columbian Ins. Co. v. Lawrence, 2 
Pet. (27 U. S.) 25, 46, 7 L. Ed. 335; Royal Ins. Co. v. Stinson, 103 U. S. 25, 27, 26 
“— 473; Strong v. Manufacturers’, etc., 10 Pick. (Mass.)' 40, 42, 20 Am. Dec. 

07. 

[4] 3. The defendant contends that the judgment is excessive, basing this 
contention upon the assumption that the assignor of the plaintiff had less than 
a month within which to enjoy the use of the premises, and this was the only 
interest for which he could possibly be compensated. This is an erroneous 
assumption, as we have heretofore determined there is ample and highly reliable 
authority for holding that, when the policy was issued, and thereafter a loss 
occurred, the mortgagor, under the circumstances of this case, may recover the 
entire loss, irrespective of the incumbrance, or the fact that the cestui que trust 
also had a policy in which her interest, to the amount of the indebtedness, was 
insured. Strong v. Manufacturers’ Ins. Co., 10 Pick. (Mass.) 40, 20 Am. Dec. 
507: Lazarus v. Commonwealth Ins. Co., 19 Pick. (36 Mass.) 81, 95, 96; Royal 
Ins. Co. v. Stinson, 103 U. S. 25, 29, 26 L. Ed. 473; U. S. v. American Tobacco 
Co., 166 U. S. 468, 479, 17 S. Ct. 619, 41 L. Ed. 1081; Stephens v. Ill. Mutual, etc., 
43 Ill. 327, 331; Gilman v. Dwelling-House Ins. Co., 81 Me. 488, 17 A. 544, 545; 
Sammons v. American Home, etc., 94 S. C. 366, 77 S. E. 1108, 1110, Ann. Cas. 
1915B, 1095; Carpenter v. Providence, etc., 16 Pet. (41 U. S.) 495, 500, 10 L. Ed. 
1044: Trustees v. St. Paul Ins. Co., 296 IIl. 99, 102, 129 N. E. 567; Cone vy. Niagara 
Ins. Co., 60 N. Y. 619, 624; Jenks v. Liverpool, etc., Ins. Co., 206 Mass. 591, 92 
N. E. 998, 999. See, also, May on Ins. (4th Ed.) § 81, p. 156, and § 424, p. 992; 
Cooley’s Briefs on Insurance (2d Ed.) pp. 254, 5059; Joyce on Insurance, § 1029; 
14R.C. L. § 92, p. 915 et seq.; 26 C. J. § 9, p. 28. 

Exhibit D, admitted without objection, is a “Sworn Affidavit of Loss by 
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Fire or Lightning,” and is subscribed and sworn to by claimant and two dis- 
interested witnesses, and fixed the loss at $5,480, while the liability of the de- 
fendant is limited in its policy to $5,000. When Exhibit D was offered and 
admitted without objection, counsel must have had in mind that its only pur- 
pose was to fix the amount of the loss, and this was equivalent to a stipula- 
tion that the court might consider this exhibit as evidence for that purpose. 
The contract of the defendant was to insure the assignor of the plaintiff against 
loss by fire or lightning in the sum of $5,000, knowing at the time the policy 
was issued that there was a $6,000 incumbrance against the property, of which 
that described in its policy was a part. Under the authorities which we have 
cited, and approve, the judgment in this case is less than the court would have 
been justified in allowing under the evidence. 

Judgment affirmed. 

Butler, Acting C. J., and Moore and Burke, JJ., concur. 


HOME INS. CO. v. DAY. (No. 13447.) 
Appellate Court of Indiana, in Banc. Oct. 23, 1929. 
168 Northeastern Reporter 464. 

1. INSURANCE—PROOF OF LOSS MAY BE WAIVED BY DENYING 
LIABILITY OR COURSE OF CONDUCT. 

Formal proof of loss called for by fire insurance policy may be waived, 
not only by denial of liability, but by course of conduct on part of insurer, which 
would lead a reasonably prudent person to believe that such proof would not 
be required. 

(For other cases, see Insurance, Dec. Dig. §§ 558[1], 559[1].) 

2. INSURANCE—EVIDENCE HELD TO WARRANT FINDING THAT' IN- 
SURER WAIVED PROOF OF LOSS BY LEAVING IMPRESSION 
THAT LOSS WOULD BE PAID IF FIRE MARSHAL REPORTED 
FAVORABLY. 

Evidence in action on fire policy held to warrant finding by jury that de- 
fendant waived right to proof of loss by conduct, leaving impression that loss 
would be paid if report of fire marshal were favorable to insured. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Appeal from Benton Circuit Court; Benj. F. Carr, Special Judge. 

Action by James W. Day against the Home Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Charles M. Snyder, of Fowler, and E. 1. Snider, of Chicago, Ill, for ap- 
pellant. 

Berry Nolin and Barce & Barce, all of Fowler, for appellee. 

Remy, J. Appellee was the owner of a valuable farm barn, on which he 
carried $1,500 insurance against fire; one policy for $1,000 issued by appellant; 
another for $500 issued by the Continental Insurance Company. On February 
27, 1925, the barn was totally destroyed by fire Having received immediate 
notice, each company sent its representative to adjust the loss. There were 
ugly rumors as to cause of the fire, and the state fire marshal was making 
an investigation; and when the adjusters came they decided to defer settle- 
ment of the loss until after the state fire marshal had completed his investi- 
gation, which decision was reported to appellee. The decision of the adjusters 
and the report to appellee were within 60 days after the fire, the time within 
which, under the terms of the policy, proof of loss was to be made to appel- 
lant company. 

Appellant failed and refused to pay the loss, and appellee began this ac- 
tion on the policy. Complaint is in usual form in such cases, except that it 
was averred that proof of loss was not made within 60 days after the fire; facts 
being pleaded to the effect that appellant had waived that provision of the 
policy. Appellant pleaded the general issue, and on the trial, which resulted 
in a verdict and judgment for the full amount of the policy, the sole defense 
was that proof of loss within the time fixed by the policy was not made. 

Appellant has assigned as error the action of the court in overruling motion 
for new trial: and the only question which will require adjudication is the 
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sufficiency of the evidence to show waiver by appellant of its right, under the 
policy, to written proof of loss within 60 days from time of fire. 

On the trial, in addition to the facts above stated, which are not in con- 
troversy, there was evidence tending to prove that about five or six weeks after 
the fire appellee wrote letters to appellant company asking for blank forms 
to be used by him in making proof of the fire loss; appellee as a witness in 
his own behalf so testified. A witness testifying for the company denied that 
any letter from appellee requesting blanks had been received, but admitted 
receipt of two letters from appellee in reference to the fire, and that neither 
of the letters was answered by the company. It also appears that the state 
fire marshal did not report the result of his investigation until after the ex- 
piration of 60 days from time of fire. Appellee also testified that he did not 
make proof of loss, for the reason that he was misled by the conduct of the 
company. 

[1] Formal proof of loss called for by the terms of a fire insurance policy 
may be waived, not only by denial of liability, but by a course of conduct on 
the part of the insurer, which would lead a reasonably prudent person to be- 
lieve that such proof would not be required. Havirland v. Farmers’ Ins. Co. 
(1927) 204 Iowa, 335, 213 N. W. 762, 764. In the case cited, a case similar to 
the case at bar, Mr. Havirland, the insured, gave to his insurer notice of a fire 
loss, and was informed by the adjuster for the company that the fire was in 
the hands of the state fire marshal, and that nothing could be done and nothing 
to do till that officer had made his report. Havirland did not make proof of 
loss within the time fixed by the policy, and in an action to recover the loss, 
the insurance company defended on the ground that proof of loss had not 
been made within the time stipulated in the policy. On the other hand, it 
was contended, as in the instant case, that the company by its conduct had 
waived its right to require formal proof. The court decided that the question 
as to whether the company had waived its right to proof within the period 
fixed by the insurance contract was for the jury; and in the course of its 
opinion the court said: “Proofs of loss required by a policy of insurance may 
be waived by a shuffling or evasive course of conduct on the part of the com- 
pany, amounting neither to an actual denial nor a distinct recognition of lia- 
bility, but sufficient to lead a reasonably prudent person to believe that proofs 
of loss are not required.” See National Masonic, etc., Ass’n v. McBride (1904) 
162 Ind. 379, 70 N. E. 483; Germania Fire Ins. Co. v. Pitcher (1902) 160 Ind. 
392, 64 N. E. 921, 66 N. E. 1003; Franklin Fire Ins. Co. v. Updegraff (1862) 
43 Pa. 350. 

[2] In the case at bar, the evidence without conflict shows that shortly after 
the fire it was decided by appellant to await the report of the fire marshal be- 
fore adjusting the loss, thus leaving the impression that the loss would be paid 
if the report of that officer was favorable to the insured. If by this conduct 
appellee was, in fact, led to believe that formal proof would not be required, 
the conduct would, under the authorities, amount to a waiver on the part 
of the company of its right to require such proof. 

We hold that there is competent evidence from which the conclusion might 
be reached that appellant waived its right to proof of loss; and the verdict is 
therefore sustained by sufficient evidence. 

Affirmed. 


ROYAL EXCHANGE ASSURANCE OF LONDON, ENGLAND, Inc., v. 
COLLINS. 
Court of Appeals of Kentucky. Oct. 11, 1929. 
20 Southwestern Reporter 1023. 
1. INSURANCE—ADJUSTER COULD WAIVE REQUIREMENT OF WRIT- 

TEN PROOF OF LOSS WITHIN 60 DAYS. 

Fire insurance adjuster had right to waive requirements in policy that in- 
sured should furnish to insurer written proof of loss within 60 days after fire, 
if he was employed by insurer to adjust loss on furniture covered by policy. 

(For other cases, see Insurance, Dec. Dig. § 556[2].) 

2. INSURANCE—CONFLICTING ISSUES WHETHER PERSON WAS EM- 

PLOYED BY INSURED TO ADJUST FIRE LOSS HELD FOR JURY. 
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Whether or not person was insurer’s adjuster for loss on furniture, and, 
if so, whether or not he prepared list in writing of property claimed by insured 
to have been damaged by fire, were issues as to which evidence was in sharp 
conflict, and consequently were questions to be submitted to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

3. TRIAL—INSTRUCTION THAT, IF PERSON WAS NOT INSURER’S AD- 
JUSTER OF FIRE LOSS, FINDING SHOULD BE FOR INSURER, 
HELD PREJUDICIALLY ERRONEOUS AS IGNORING WHETHER . 
INSURED TIMELY FILED PROOF OF LOSS. 

Instruction that, if person was not an adjuster for insurer, to adjust loss oc- 
casioned by fire, jury should find-for insurer, held prejudicially erroneous as 
ignoring question whether or not insured within 60 days after fire filed proof 
of loss as required by policy. 

(For other cases, see Trial, Dec. Dig. § 253[5].) 

4. INSURANCE—REFUSING INSTRUCTION THAT FINDING SHOULD 
FAVOR INSURER, IF BELIEVING FIRE POLICY WOULD HAVE 
BEEN REFUSED WITH KNOWLEDGE THAT INSURED’S HUSBAND 
WAS SENTENCED TO PENITENTIARY, HELD NOT ERROR. 
Refusing instruction requested by insurer that, if jury believed that at 

time of application for fire policy insured’s husband had been sentenced to 
penitentiary was such fact that ordinarily prudent person would know, fire in- 
surance company would not issue policy sued on, and that fact was not made 
known, then finding should be for insurer, held not error, since fact was matter 
of public knowledge, and there was nothing to indicate insured fraudulently 
concealed fact. 

(For other cases, see Insurance, Dec. Dig. § 669[6].) 

Appeal from Circuit Court, Boyd County. 

Suit by Mollie Collins against the Royal Exchange Assurance of London, Eng- 
land, Inc. Judgment for plaintiff, and defendant appeals. Reversed with direc- 
tions. 

Dysard & Miller, of Ashland, for appellant. 

Waugh & Howerton, of Ashland, for appellee. 

Rees, J. Marion Collins, the husband of the appellee, Mollie Collins, owned a 
house and lot located on Greenup avenue in Ashland, Ky. In February, 1925, he 
took out a policy of insurance on the furniture in the house with appellant 
company for $2,000. Thereafter he was convicted in the federal court of a 
violation of the prohibition law, and sentenced to a term of imprisonment in 
the federal penitentiary at Atlanta, Ga. He conveyed the house and lot to his 
brother-in-law, and gave the furniture to his wife. 

On June 5, 1925, appellant, through its local agent, L. E. Sleet, issued to 
Mollie Collins, a policy of insurance on the furniture in the house insuring it 
in the sum of $2,000. On June 16, 1925, Marion Collins left for Atlanta, Ga., 
in the custody of the United States marshal, and on that day his brother, 
George Collins, took the insurance policy in question to his place of abode, 
which was on a houseboat on the Ohio river at the foot of Seventeenth street 
in Ashland. Shortly before midnight on June 19 the house in which the insured 
furniture was located was discovered to be on fire. The fire department an- 
swered the alarm promptly, and, when they arrived on the scene, they found 
the house closed and no one at home. The house, which was a one story one, 
had four rooms—living room, bedroom, dining room, and kitchen. The fire 
had started in the closet in the bedroom, had burned through the partition 
between the bedroom and living room, and through the attic and roof. ‘The fire 
was soon gotten under control, but some of the furniture was burned, some 
scorched by the heat, and all of it damaged by smoke and water. 

When the firemen arrived at the house, they found a number of gas jets 
open; all of the burners on the stove and on the hot water heater in the kitchen 
were open and gas escaping, and the light gas jets in at least two other rooms 
were open. The window blinds were down, and blankets had been nailed over 
each window with 8-penny nails. ; 

This suit was filed on the insurance policy in the Boyd circuit court on 
March 8, 1928. In the meantime Mrs. Mollie Collins had been indicted in the 
Boyd circuit court for the crime of house burning and had been tried and ac- 
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quitted. On the trial of the case the jury returned a verdict for the plaintiff 
in the sum of $1,100, and from the judgment entered thereon the defendant in- 
surance company has appealed. 

As grounds for reversal on this appeal, it is urged that plaintiff’s action 
should have been dismissed for failure to file proof of loss; that the verdict 
is excessive and flagrantly against the weight of the evidence; that the court 
erred in giving instructions; and that plaintiff’s counsel was guilty of miscon- 
duct in the closing argument to the jury. 

The policy sued on contained the usual clause requiring the insured to 
render a statement to the company within 60 days after the fire signed and 
sworn to by her, stating the knowledge or belief of the insured as to the time 
and origin of the fire; the interest of the insured and of all others in the 
property; the cash value of each item thereof and the loss thereon; all in- 
cumbrances thereon; all other insurances, whether valid or not, covering any of 
the insured’s property; and any changes in the title, use, occupation, location, 
possession, or exposure of the property since the issuing of the policy. In its 
answer, the company alleged that the plaintiff had failed to comply with this 
clause of the policy, and same had not been waived in writing or otherwise by 
it, and alleged that she had failed to furnish any proofs of loss of any kind 
or character. 

The plaintiff testified that on the day after the fire she went to the office 
of L. E. Sleet, the agent who had written the policy, and that he informed 
her that David Caldwell was the adjuster for the company, and directed her 
to him. She saw Caldwell, and he took down an itemized list of the furniture 
that had been destroyed or damaged, and told her that he would send it to the 
company, and that she was not required to do anything further. She claims 
that she saw Caldwell from time to time thereafter, and inquired about the 
claim, and that he told her a hearing would be held later. 


[{1, 2] Sleet admits that he directed the plaintiff to see Caldwell, and Cald- 
well admits that she came to see him on two or three occasions, but he denies 
that she gave him any list of the furniture or that he told her he would send 
same to the company. He also testified that he did not represent the company 
in adjusting the loss on the furniture, but that he was an independent adjuster 
open to employment by any company, and that he was never employed by the 
appellant to adjust the loss on the furniture, although he was employed by it 
to adjust the loss on the house. There is some evidence tending to show that 
Caldwell was employed by the appellant to adjust the loss on the furniture, 
and, if so, he had the right to waive the requirement in the policy that the in- 
sured should furnish to the insurer a written proof of loss within 60 days after 
the fire. Home Ins. Co. of New York v. Porter, 225 Ky. 280, 8 S. W.(2d) 408; 
Continental Ins. Co. v. Turner, 222 Ky. 608, 1 S. W.(2d) 1063; Twin City Fire 
Ins. Co. v. Wilson, 220 Ky. 326, 295 S. W. 158. Whether or not Caldwell was 
appellant’s adjuster for the loss, and, if so, whether or not he prepared a list 
in writing of the property claimed by appellee to have been damaged by fire, 
were issues as to which the evidence was in sharp conflict, and consequently 
were questions to be submitted to the jury. 

[3] The court instructed the jury that, if they believed from the evidence 
that David Caldwell was not an adjuster for the defendant insurance company 
to adjust the loss occasioned by the fire mentioned in the evidence, they should 
find for the defendant. This instruction ignored the question as to whether 
or not the insured within 60 days after the fire filed any proof of loss as re- 
quired by the policy. In effect, it amounted to a peremptory instruction to 
find for the plaintiff, if the jury did believe that Caldwell was an adjuster of the 
insurance company, although it might further believe that plaintiff had failed 
to give Caldwell any list of the damaged property, or that Caldwell had waived 
the filing of any proof of loss. The instruction in failing to cover the entire 
question was prejudicially erroneous. Is is suggested by counsel for appellee 
that appellant offered no instruction on this issue, and therefore cannot com- 
plain if none was given. However, the court did give an instruction on the 
question of Caldwell’s agency, and, the court having attempted to give an in- 
struction, the instruction must be correct. We have frequently held that it is 
not the duty of the court on its own motion to instruct on every issue pleaded 
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and proved, but, if an instruction is desired on an issue upon which the court 
has given no instruction, it should be requested. It has been said that all that 
is required is that the instructions shall be correct as far as they go. It is con- 
tended that the instruction referred to is correct as far as it goes, and that, 
if an instruction on the issue as to whether or not the appellee furnished to 
Caldwell an itemized list of the burned property was desired by appellee, an 
instruction on that phase of the question should have been requested. How- 
ever Caldwell’s agency and appellee’s transactions with him are parts of the 
same issue, and an instruction as to his agency without referring to appellee’s 
transactions with him could not be given without misleading the jury. In 
order to properly present the real issue involved, the instruction should have 
covered both phases of the question. 

Appellant offered instruction A, which was refused, and which reads as fol- 
lows: 

“Tf the jury believe from the evidence in this case that the fact that, at the 
time the policy of fire insurance here sued on was applied for, the plaintiff’s 
husband, Marion Collins, had been sentenced to the Atlanta Penitentiary for 
bootlegging, was such a fact that an ordinarily prudent person would have known 
that a fire insurance company, acting in accordance with the usual custom and 
practice of such insurance companies, if made aware of such condition of affairs, 
would not, when applied to, have issued the policy here sued on, and that such 
fact was not made known to the insurance agent to whom application was made 
for the policy here sued on, then the jury should find for the defendant.” 

[4] The court did not err in refusing to give this instruction. The fact 
that appellee’s husband had been tried, convicted, and sentenced to the peni- 
tentiary was a matter of public knowledge, and there is nothing to indicate that 
appellee fraudulently concealed this fact or that she was asked concerning it. 

The alleged misconduct of plaintiff’s counsel in the closing argument to the 
jury will probably not occur on another trial, and it will therefore be unneces- 
sary to discuss it. As the evidence on another trial may be wholly different, 
all other questions raised but not discussed are reserved. 

Judgment reversed, with directions to grant appellant a new trial and for 
further proceedings consistent herewith. 


No. 29645. 
DAVIS v. NATIONAL FIRE INS. CO. et al. 


Supreme Court of Louisiana. July 8, 1929. 
Rehearing Denied Oct. 8, 1929. 
124 Southern Reporter 147. 

1. INSURANCE—IRON-SAFE CLAUSE IN FIRE INSURANCE POLICIES 
—" BE COMPLIED WITH TO ENTITLE INSURED TO RECOV- 
aR. 

Iron-safe clauses provided by statute in fire insurance policies must be com- 
plied with to entitle insured to recover. 


(For other cases, see Insurance, Dec. Dig. § 335[1].) 


2. INSURANCE—TO HAVE SUBSTANTIAL COMPLIANCE WITH IRON- 
SAFE CLAUSES, RECORDS AND BOOKS KEPT MUST ENABLE 
INSURER TO ASCERTAIN WITH REASONABLE CERTAINTY 
GOODS ON HAND. 

In order to have substantial compliance with iron-safe clause in fire insur- 
ance policy, records and books kept and preserved must be such as to enable 
insurer to ascertain with reasonable certainty amount of goods on hand at time 
of fire and to test with like certainty correctness of accounts delivered to it. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

3. INSURANCE—WHERE PROMISE IN FIRE POLICY IS DECLARED TO 
BE WARRANTY, ONLY CONCERN OF COURTS, ABSENT’ STATU- 
TORY ENACTMENT, IS TO ASCERTAIN WHETHER IT HAS BEEN 
COMPLIED WITH. 

Where promise in fire insurance police is declared to be warranty, only con- 
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cern of courts, in absense of contrary statutory enactment, is to ascertain 
whether or not it has been complied with. 


(For other cases, see Insurance, Dec. Dig. § 268.) 


4. INSURANCE—WHERE INSURED’S BOOKS AND RECORDS WERE SO 
KEPT AS TO MAKE IT IMPOSSIBLE TO DETERMINE AMOUNT OF 
GOODS ON HAND WHEN FIRE OCCURRED, INSURED COULD NOT 
RECOVER. 

Where insured’s books and records were so kept as to make it impossible to 
determine from them amount of goods on hand at date of fire, there was no 
compliance with iron-safe clause of fire policy requiring insured to keep set 
of books which shall clearly show complete record of business transacted, in- 
cluding all purchases, sales, and shipments, both for cash and credit, and in- 
sured could not recover. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 


5. INSURANCE—IRON-SAFE CLAUSE IN FIRE POLICY COVERING 
BUILDING AND MERCHANDISE WAS NOT APPLICABLE TO 
BUILDING OR FURNITURE AND FIXTURES. 

Iron-safe clause of fire insurance policy covering merchandise, building, 
furniture, and fixtures, was not applicable to building or to furniture and fix- 
tures. 

(For other cases, see Insurance, Dec. Dig. § 335[5].) 


6. INSURANCE—INSURED HELD ENTITLED TO 12 PER CENT. PEN- 
ALTY FROM FIRE INSURERS NOT' PAYING CLAIM AND ATTOR- 
NEY’S FEES OF $50 AND $70 (Act No. 168 of 1908). 

Insured held entitled to 12 per cent. penalty under Act No. 168 of 1908 from 
fire insuranec companies not paying claims for loss of building, furniture, and 
fixtures, and to attorney’s fee of $70 from insurer owing $500, and attorney’s 
fee of $50 from insurer owing $300. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Eleventh Judicial District Court, Parish of Vernon; Hal A. 
Burgess, Judge. 

Action by Mrs. J. H. Davis against the National Fire Insurance Company 
and another. From a judgment for plaintiff, defendants appeal. Judgment 
amended and, as amended, affirmed. 

J. S. Atkinson, of Shreveport, Hardin, Hardin & Cavanaugh, of Leesville, 
and Alex F. Smith, of Shreveport, for appellants. 

P. L. Ferguson, of Leesville, for appellee. 

Overton, J. Plaintiff instituted suit on separate and distinct policies against 
each of the fire insurance companies named in the title. Two suits were filed. 
They were consolidated in the lower court, and brought here as one appeal. 
The suit against the National Fire Insurance Company was brought on a pol- 
icy, effective from July 27, 1925, to July 27, 1926, for $2,500, on a stock of gen- 
eral merchandise, and for $500, on a one-story frame building, in which the 
stock was kept, and from which it was sold. The suit against the National 
Union Fire Insurance Company was brought on a policy, effective from Au- 
gust 15, 1925, to August 15, 1926, for $3,500, on the same stock of merchandise, 
and for $300, on the same store, including in addition the furniture and fixtures 
therein. Both suits include demands for 25 per cent. of the amounts of the 
policies sued on, as penalty for the failure to make settlement within the time 
prescribed by law, and also for attorney’s fees, and for the unearned premiums 
paid on the policies. In the suit of the National Fire Insurance Company the 
attorney’s fees sued for amount to $750, and the unearned premiums, alleged 
to be due, to $66.88; while in the suit of the National Union Fire Insurance 
Company the attorney’s fees sued for amount to $600, and the unearned pre- 
miums, alleged to be due, to $61.55. 

The defense to both suits is plaintiff’s alleged breach of the iron-safe clause, 
contained in the policies, which reads as follows: 

“1. The assured will take a complete itemized inventory of stock on hand 
at least once in each calendar year and, unless such inventory has been taken 
within twelve calendar months prior to the date of this policy, one shall be 
taken in detail within 30 days of the issuance of this policy, or this policy 
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shall be null and void from such date, and upon demand of the ‘assured the 
unearned premium from such date shall be returned. 

“2. The assured will keep a set of books which shall clearly show and 
plainly present a complete record of business transacted, including all pur- 
chases, sales, and shipments, both for cash and credit, from date of inventory, 
as provided for in the first section of this clause, and during the continuance 
of this policy. 

“3. The assured will keep such books and inventory, and also the last pre- 
ceding inventory, if such has been taken, securely locked in a fire proof safe 
at night and at all times when the building mentioned in this policy is not 
actually open for business; or failing in this, the assured will keep such books 
and inventories in some place not exposed to a fire which would destroy the 
aforesaid building. 

“In the event of failure to produce such set of books and inventories for 
the inspection of this company, this policy shall become null and void, and 
such failure shall constitute a perpetual bar to any recovery thereon.” 

Plaintiff's store was burned between 11 and 12 o’clock at night on February 
2, 1926. The loss was a complete loss of the building and all of its contents. 
On the day following the fire, defendants were notified of the loss through their 
agency at De Ridder, La., and sent I. C. Ford, an adjuster, to adjust the loss. 
Ford arrived at Dido, the place of the loss, and called upon plaintiff for the 
production of the books and inventories. Plaintiff produced the books she 
kept, and an inventory taken on January 1, 1926, about a month before the 
fire, but failed to produce the first inventory taken or the one required in the 
first section of the iron-safe clause. There is no question that this inventory 
was taken, and that it was taken on July 1, 1925, shortly before the issuance 
of the policies; but, when called for, it was found to have been lost or destroyed. 
Plaintiff's husband, who managed the business, says that, when he went to get 
the insurance, he tendered the insurance agent the inventory, and that the 
agent replied: “It don’t matter, I don’t care anything about that.” From 
this, plaintiff urges that she inferred that the inventory was of no importance, 
and therefore took no particular care of it. The agent says that, when the 
inventory was tendered him, he replied that he did not need it, and told plain- 
tiff’s husband to keep it. 

When plaintiff failed to produce the inventory required by the first section 
of the iron-safe clause, the adjuster, before going further, required the execution 
of a nonwaiver agreement. One was prepared and signed in duplicate, but, 
through error, the name of the National Union Fire Insurance Company was 


omitted. The error, however, is so obvious that the name may be considered 
as inserted. 


During the course of the examination of the books, the adjuster asked plain- 
tiff for the invoices. The iron-safe clause did not require plaintiff to keep the 
invoices in an iron safe, when the store was not open for business, or in some 
other place that would not be exposed to a fire that might destroy the store. 
Plaintiff could not produce the invoices, because they were destroyed by the 
fire. The adjuster wanted them to verify the books, because the books then 
appeared to him to be of doubtful accuracy, and because plaintiff’s husband 
had said that there might be two or three invoices that were not entered on 
the books. It was agreed that plaintiff should send for copies of the invoices. 
She did so and produced copies of all of them, except two or three. Those 
produced were found to have been entered in one place or another in the books. 

The adjuster found that the books were so inaccurately and unsystematically 
kept that he could not ascertain from them what amount of goods plaintiff had 
in the store at the time of the fire. In fact, according to his figures, the books 
showed that plaintiff must have had over two-thirds more stock than she claimed 
to have had at the time of the fire, or than there was any reason to believe that 
she did have. The adjuster found, among the defects in the books, that plain- 
tiff had so mingled cash sales with credit sales that it was impossible to tell 
what was sold before the inventory was taken and what was sold afterwards, 
and so mingled them as to give to collections on credit sales the appearance 
of cash received from cash sales. In fact, plaintiff’s husband says that he 
treated all cash received, whether from collections on credit sales or from cash 
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sales, on the same basis; that is, as cash. The effect of this was to cause con- 
fusion, since a collection treated as a cash sale indicates goods sold on the day 
of entry, when the goods for which the collection was made may have been 
sold a month or two before, and originally entered as:a credit sale. Moreover, 
to add to the confusion, it appears that plaintiff withdrew groceries and dry 
goods from the store for the use of herself and family without making any entry 
of the goods withdrawn. 

The books have been sent to this court in the original. We have examined 
them, and while we do not profess to be bookkeepers or auditors, we may say 
that we are unable to make anything out of them; nor do we see how any one 
may ascertain from them, with reasonable accuracy, in connection with the 
inventory, the amount of goods in the store at the time of the fire. We there- 
fore conclude that the adjuster’s statement as to the condition of the books is 
substantially correct. We also find that there was a confusion of cash and 
credit sales, as stated above, and that plaintiff withdrew groceries and dry goods 
from the store for the use of herself and family without making any entry 
of the withdrawals. 

[1-3] The iron-safe clause, which forms a part of the contracts in this case, 
and which in this state is statutory, must be complied with, as the very terms 
of the clause point out, to entitle the insured to recover. Boulanger v. British 
Underwriters, 141 La. 461, 75 So. 207; Thompson v. State Assurance Company, 
160 La. 683, 107 So. 489; Stovall v. Sterling Fire Ins. Co., 163 La. 284, 111 So. 
707; Lucille Ladies’ Ready-to-wear, Inc., v. Glens Falls Insurance Company 
(La. Sup. No. 27530), 123 So. 295. While it is held that a substantial compliance 
with the iron-safe clause is sufficient, yet for the compliance to be substantial 
the records and books kept and preserved must be such as to enable the insurer 
to ascertain, with reasonable certainty, the amount of the goods on hand at the 
time of the fire, and to test with like certainty the correctness of the accounts de- 
livered to it. Manuel v. Stuyvesant Ins. Co., 156 La. 813, 101, So. 152; Clark & 
Sons v. Franklin Ins. Co., 130 La. 584, 58 So. 345; Pouns v. Citizens’ Fire In- 
surance Co., 144 La. 497, 80 So. 672. “Where a promise in a policy of insurance 
is declared to be a warranty [as is the case here], the only concern of the courts, 
in the absence of a contrary statutory enactment, is to ascertain whether or 
not it has been complied with.” St. Landry Wholesale Mercantile Co. v. New 
Hampshire Fire Insurance Co., 114 La. 146, 38 So. 87, 3 Ann. Cas. 821. 

[4] Plaintiff was not justified in inferring from the remark of the insurance 
agent, even according to her husband’s version of it, that it was unnecessary 
to preserve the inventory called for in the first section of the iron-safe clause. 
Moreover, plaintiff was distinctly informed by that clause that the inventory 
should be preserved, and that it and the subsequent inventory should be safely 
kept and produced for the inspection of. the insurer. Strictly speaking, plaintiff 
should have kept safely and should have produced the inventory. This inven- 
tory was desirable to aid in testing the correctness of the second inventory. 
But the case does not rest upon that point. As we have said, the books and 
records were so kept as to make it impossible to determine from them the 
amount of goods on hand at the date of the fire. This was practically the same 
as keeping no books at all, and was not a compliance with the second section 
of the iron-safe clause, which binds the assured to “keep a set of books, which 
shall clearly show and plainly present a complete record of business transacted, 
including all purchases, sales, and shipments, both for cash and credit.” 

[5, 6] Our conclusion is that plaintiff cannot recover for the loss of the 
merchandise. As to the insurance on the store building and on the furniture 
and fixtures, a different case is presented. Although each policy, in each in- 
stance, is written on one piece of paper, each policy contains two separate con- 
tracts—one on the merchandise and the other on the store and fixtures—each 
of which, in part, is governed by different rules. The iron-safe clause is ap- 
plicable to the merchandise, but not to the building or to the furniture and 
fixtures. Stoval v. Sterling Fire Ins. Co., 163 La. 284, 111 So. 707. Therefore 
plaintiff is entitled to judgment against the National Fire Insurance Company 
for $500 on the policy on the store building, and against the National Union 
Fire Insurance Company for $300 on the policy on the store building and on 
the furniture and the fixtures. While plaintiff has asked for 25 per cent. penalty 
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against each defendant, she concedes that she is entitled, under the ruling made 
in Stoval v. Sterling Fire Ins. Co., to only 12 per cent. penalty in each case, as 
provided by Act 168 of 1908. She is entitled to that much, under the ruling and 
under the act mentioned, Defendants admit that $500 would be a proper attor- 
ney’s fee to allow in each case, in the event of the recovery of the amounts 
sued for. This is the only evidence on the question of attorney’s fees. We 
have, however, rejected the demand in each case for insurance on the merchan- 
dise. The attorney’s fees should therefore be reduced. We have concluded 
to allow them with some regard to the admission and to the reduction of the 
amount of insurance sued for. We shall therefore fix the amount of the at- 
torney’s fees at $70 against the National Fire Insurance Company, and $50 
against the National Union Fire Insurance Company. 

The trial court rendered judgment for plaintiff, in each case, as prayed 
for, except that 12 per cent. penalty was allowed in each and $500 attorney’s 
fees. This judgment will have to be amended so as to correspond with the 
views herein expressed. 

The judgment appealed from in the case against the National Fire Insur- 
ance Company is amended by reducing the amount of the insurance allowed 
from $3,700 to $500, by making the 12 per cent. penalty and 5 per cent. interest 
allowed to bear on the judgment as here reduced, and by reducing the attor- 
ney’s fees allowed from $500 to $70, and, in all other respects, the judgment in 
that case is affirmed; and the judgment in the case against the National Union 
Fire Insurance Company is amended by reducing the amount of insurance al- 
lowed from $3,800 to $300, by making the 12 per cent. penalty and 5 per cent. 
interest allowed bear on the judgment as here reduced, and by reducing the 
attorney’s fees from $500 to $50, and, in all other respects, that judgment is 
affirmed, appellee to pay the costs of appeal. 


BASA v. PIERZ FARMERS’ MUT. FIRE INS. CO. (No. 27321.) 
Supreme Court of Minnesota. Oct. 18, 1929. 
227 NorthweStern Reporter 39. 
(Syllabus by the Court.) 

1. INSURANCE—HUSBAND HAS INSURABLE INTEREST IN HOME- 
STEAD STANDING IN NAME OF WIFE WITH WHOM HE JIS LIV- 
ING. 

A husband has an insurable interest in a homestead title to which is held by 
his wife with whom he is living. 

(For other cases, see Insurance, Dec. Dig. §115[7].) 

2. INSURANCE—HUSBAND AND WIFE EACH HAVE INSURABLE IN- 
TEREST IN HOUSEHOLD FURNITURE USED IN HOME, REGARD- 
LESS OF HOW TITLE WAS ACQUIRED OR OWNERSHIP THEREOF. 
A husband and wife have each an insurable interest in the household furniture 

used in the home, regardless of how title was acquired or who may be the sep- 

arate owner thereof for other purposes. 

(For other cases, see Insurance, Dec. Dig. §115[7].) 

3. SUFFICIENCY OF EVIDENCE. 

In an action to recover on a fire insurance policy, an examination of the record 
discloses the evidence was insufficient to take the defense of incendiarism to the 
jury. 

Appeal from District Court, Morrison County; John A. Roeser, Judge. 

Action by Weltha Basa against the Pierz Farmers’ Mutual Fire Insurance 
Company, a corporation. From an order denying its alternative motion for judg- 
ment notwithstanding verdict for plaintiff or for a new trial, defendant appeals. 
Affirmed. 

C. Rosenmeier, of Little Falls, for appellant. 

Archie L. Gennow, of Onamia, and W. C. Doane, of St. Cloud, for respondent. 

Wixtson, C. J. Defendant appealed from an order denying its alternative mo- 
tion for judgment non obstante or a new trial. 

Plaintiff and her husband, William Basa, lived on a farm in Morrison county. 
The portion with the buildings was their homestead. It was acquired by joint 
funds. The title was in plaintiff’s name. On April 20, 1925, defendant issued a 
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policy to plaintiff, which, by modification, insured her against loss by fire in the sum 
of $1,000 on the dwelling and $400 on the contents thereof, which were jointly 
owned by plaintiff and her husband. The policy, through its by-laws, provided that 
additional insurance in another company, without the written consent of the de- 
fendant, would make its insurance void. 

On March 1, 1927, the Columbia Fire Underwriters Company issued its policy 
to the husband, William Basa, for $500 on the same dwelling house and $500 on the 
contents thereof. 

On April 26, 1927, while both policies were by their terms in force, a fire 
destroyed the dwelling house and its contents. Defendant was promptly notified. 
It investigated the fire and loss. On May 3, 1927, defendant’s board of directors 
met and decided to pay plaintiff the full amount of its policy. It took the usual 60 
days. An assessment was made to cover the loss. The assessment was levied upon 
plaintiff and she paid her assessment of $4.80 to pay her share of her loss. There- 
after defendant learned of the other insurance and refused to pay the loss. The 
answer pleads other insurance and incendiarism. Plaintiff was given a verdict for 
$1,400. 

[1] 1. The husband disclosed to the agent of the Columbia Company the ex- 
istence of plaintiff's insurance and sought a policy on his own interest. The policy 
was issued to him, It was written as if he owned the property. Does it violate 
the terms of plaintiff’s policy prohibiting other insurance? To constitute a viola- 
tion of a policy prohibition against additional insurance, the additional insurance 
must be upon the same property and upon the same interest therein. 26 C. J. p. 
263, § 329; P. 264, § 330. It follows that owners of different interests in the same 
property may insure their interests. It is not necessary, as stated in Banner Laun- 
dry Co. v. Great Eastern Casualty Co., 148 Minn. 29, 180 N. W. 997, that the in- 
sured have an absolute right of property, but that he has an insurable interest, if 
by the destruction of the property he suffers a loss. A husband has an insurable 
interest in a homestead, title to which is held by his wife with whom he is living. 
Wisdom v, Farm Property Mut. Ins. Ass’n. 199 Iowa, 408, 202 N. W. 4; Haire 
v. Ohio Farmers’ Ins. Co., 93 Mich. 481, 53 N. W. 623, 32 Am. St. Rep. 516; 
Kludt v. German Mut. Fire Ins. Co., 152 Wis. 637, 140 N. W. 321, 45 L. R. A. 
(N. S.) 1131, Ann. Cas. 1914C, 609; 14 R. C. L. p. 1917, § 94; Tyree v. Virginia 
F. & M. Ins. Co., 55 W. Va. 63, 46 S. E. 706, 66 L. R. A. 657, 104 Am. St. Rep. 
983; Horsch v. Dwelling—House Ins. Co., 77 Wis. 4, 45 N. W. 945, 8 L. R. A. 806; 
26 C. J. p. 35, § 21. See also Anno. L. R. A. 1918 A, 793; Collins v. St. Paul F. 
& M. Ins. Co., 44 Minn. 440, 46 N. W. 906; Church of St. George v. Sun Fire Office 
Ins. Co., 54 Minn. 162, 55 N. W. 909. This rule rests upon the basis that the spouse 
has a pecuniary or beneficial interest and would suffer a disadvantage from its loss. 

{2] 2. The husband and wife have each an insurable interest in all the house- 
hold furniture used in the home, regardless of how the title was acquired or who 
may be the separate owner thereof for other purposes. Lenagh et al. v. Commer- 
cial Union Assur. Co., 77 Neb. 649, 110 N. W. 740; Jones v. Am. Eagle Ins. Co., 
91 Fla. 565, 108 So. 165. It follows that defendant was not entitled to a directed 
verdict nor for judgment non obstante. 


[3] 3. The court submitted to the jury the defense of incendiarism and the al- 
leged waiver thereof. The latter is assigned as error. We have examined the 
record and have reached the conclusion that the evidence would not support a find- 
ing of incendiarism. Hence the submission of the question of waiver is not im- 
portant and does not call for any discussion. For the same reason other questions 
raised drop out of the case. The claim that the charge to the jury is argumentative 
cannot be sustained. 


[4] 4. In the instructions to the jury the court stated that additional insurance 
upon the same interest in property would avoid the policy. It was also stated: 


(a) “Now, a husband does have an insurable interest in the home and in the 
household goods even though they stand in the name of the wife. There is no 
doubt about that. But it is claimed by the company that it was not taken out with 
that purpose in mind at all, it was taken out to give Mrs. Basa more insurance. The 
fact that it was taken in William Basa’s name they claim is just camouflage, that 
is just an attempt to deceive, that the real person who wanted that insurance was 
Mrs. Basa, that she and her husband in other words conspired together to deceive 
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this company by taking out this additional insurance in his name when in fact it 
was meant for her, * * *’ 

(b) “The company, however, claims the circumstances of these two old people 
having lived together so long, having worked together, having confided in one an- 
other, having a box in which they kept all their papers, each one having a key to 
that and if that insurance policy was in that box as Mr. Basa claims, she knew all 
about it because she had access to the box and therefore she is involved in this 
fraud of additional insurance.” 

It is now urged that the court injected fraud as an essential element to invali- 
date the policy by other insurance. Of course, such is not the law. The language 
used seems appropriate in view of the record as to defendant’s claims. It was used 
here because defendant was claiming the presence of fraud. Perhaps the charge is 
not susceptible to the construction sought to be placed thereon. It is clear that the 
court never intended to say that fraud had to be present in order for other pro- 
hibited insurance to vitiate a policy. If it was so understood by counsel, he should 
have directed the court’s attention to it. Under the circumstances of this case, the 
use of the word “fraud” was without error. Upon the record the court properly 


permitted the jury to determine the amount of loss, and the evidence sustains the 
amount of the verdict. 


Affirmed. 


LUTHY v. NORTHWESTERN NAT. INS. CO. OF MILWAUKEE, WIS. 
(No. 16325.) 


Kansas City Court of Appeals. Missouri. June 11, 1928. 
Rehearing Denied July 9, 1928. 
20 Southwestern Reporter (2d) 299. 

I. INSURANCE—COMPANY’S CONSENT TO REMOVAL OF INSURED 
PROPERTY WILL BE PRESUMED, IF COMPANY RECEIVED IN- 
FORMATION AND FAILED TO CANCEL POLICY. 

If insurance company received information through duly authorized agent of 
removal of insured property from premises, where situated when insured, and 
failed to cancel policy thereon and return unearned premium, company’s con- 
sent to such removal will be presumed. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 


2. INSURANCE—BROKER, WHO OBTAINED INSURANCE POLICY 
FROM COMPANY’S AGENT AND DELIVERED IT TO INSURED, 
WAS AGENT OF COMPANY FOR DELIVERING POLICY AND COL- 
LECTING PREMIUM THEREON. 

Where insurance broker procured insurance policy from agent of insurance 
company, and delivered policy to insured, and collected premium thereon, broker 
was agent of insurance company for such purpose. 

(For other cases, see Insurance, Dec. Dig. § 73.) 


3. INSURANCE—BROKER, ACTING UNDER INSURANCE COMPANY’S 
AGENTS, WAS NOT AGENT OF INSURANCE COMPANY TO RE- 
CEIVE NOTICE THAT INSURED HAD MOVED INSURED PROP- 
ERTY TO STORAGE HOUSE. 

Where insurance broker procured policy from agents of insurance company, 
and delivered policy to insured, and collected premium thereon, broker was not 
agent of insurance company to receive notice from insured that insured property 
had been moved to storage house. 

(For other cases, see Insurance, Dec. Dig. § 378[2].) 


4. INSURANCE—FAILURE TO TENDER UNEARNED PREMIUM TO IN- 
SURED AFTER FIRE ESTOPPED INSURANCE COMPANY FROM 
Soy i THAT REMOVAL OF INSURED PROPERTY VOIDED 
Where insured had moved property from place where it was insured, in- 

surance company, by failing to tender unearned premium to insured after fire, 

was estopped from claiming that removal of property voided policy, by clause 
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therein which provided that, if property were removed without consent of com- 
pany, policy should be void. 


(For other cases, see Insurance, Dec. Dig. § 392[11].) 


5. INSURANCE—FAILURE TO TENDER UNEARNED PREMIUMS TO 
INSURED AFTER FIRE WAS SUFFICIENT TO WARRANT INFLIC- 
TION OF PENALTY AND ATTORNEY’S FEE IN ACTION ON POL- 
ICY. 

Where insured moved property from place where it was insured, and after 
fire insurance company claimed policy was void, because insured had moved 
property without company’s consent, failure to tender unearned premiums to 
insured after fire was sufficient to sustain action of jury in inflicting penalty 
and attorney’s fee for bringing action on policy. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Jackson County; E. E. Porterfield, Judge. 

Suit by Mrs. E. C. Luthy against the Northwestern National Insurance Com- 
pany of Milwaukee, Wis. From a judgment in favor of plaintiff, defendant 
appeals. Affirmed. 


Chas. C. Crow, of St. Joseph, and J. H. Newman, of Kansas City, for 
appellant. 


Ashley & Gilbert, of Kansas City, for respondent. 

BLAND, J. This is a suit on a fire insurance policy. There was a verdict and 
judgment in favor of plaintiff in the sum of $850.85, together with $77 penalty 
and $250 attorney’s fee for vexatious refusal to pay. Defendant has appealed. 

The facts show that defendant issued a fire insurance policy to plaintiff on 
January 23, 1923, in the sum of $1,000 and insuring, against fire for a period of 
three years, her household goods and kitchen furniture while contained in the 
premises known as 18 West Fortieth Way, in Kansas City, Mo. The facts 
further show that the property was removed from the premises where it was 
insured to the Monarch Storage Company in said city in the month of Sep- 
tember, 1923; that while in the storage house a fire occurred on December 19, 
1924, totally destroying the property. Defendant refused to pay the loss, re- 
sulting in this suit. 

The defense to the policy was that the property had been removed from the 
place where it was insured, defendant pleading a clause of the policy providing 
that should the property be removed without the written consent of the defendant, 
the “policy shall be void.” Plaintiff, over the objection of defendant, introduced 
evidence tending to show that shortly before and after the furniture was re- 
moved, she and her son on her behalf notified Bunce Lacaff, who plaintiff con- 
tends was such an agent of the defendant as to bind the defendant by the re- 
ceipt of such notice, that the property was being moved and had been moved 
to the storage house. This controversy rages over the question as to whether 
Lacaff was an agent of the character claimed by the plaigtiff or was, in fact, 
any agent of the defendant at the time of his receipt of the notice of removal, 
or at any time. 

In this connection the evidence shows that Lacaff was a bank teller at the 
Westport Avenue Bank in Kansas City and that he also was a licensed insur- 
ance broker. He testified, “I was writing policies right along for people, it 
was more of a side line.” Plaintiff testified that she had known Lacaff a number 
of years before the policy was issued; that she was doing her banking business 
at that time at the Westport Avenue Bank and that she “procured” the policy 
from “Bunce Lacaff”; that she paid the premium for the policy to him. Over 
the objection of defendant, Lacaff testified, “I sold the policy” to plaintiff. He 
further testified that he procured the policy from Mr. Van Horn, of Van Horn 
& McTernan, defendant’s agents in Kansas City; that he delivered it to plain- 
tiff and collected from her the premium; that he remitted the premium to Van 
Horn & McTernan, less his part of the commission; that prior to the delivery 
of the policy to plaintiff he put upon it a “sticker” labeled “T. B. Lacaff”; that 
he usually put this character of sticker on all policies that he delivered to 
customers; that he kept a card index record of all policies that he handled, 
but that he did not make any report to defendant except that they (Van Horn 
& McTernan) “sent me a statement once a month of the policies I had written 
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for them.” The evidence shows that plaintiff transacted no business of any 
kind with the defendant except through Lacaff. 

[1] The court sustained an objection to a question by defendant, pro- 
pounded to the witness, Lacaff, as to whether he had ever received a license 
from the superintendent of insurance to write insurance as defendant’s agent. 
However, it is substantially conceded that Lacaff was merely a broker and 
the question submitted to us is whether, being a broker, did he in this instance, 
by reason of the peculiar circumstances of the case, become an agent of the 
defendant for the purpose of receiving notice of the removal of the property. 
Of course, if defendant received information through a duly authorized agent 
of the removal of the property and failed to cancel the policy and return the 
unearned premium, its consent to the removal will be presumed. 26 C. J. 228. 
Lacaff did not notify defendant, or Van Horne & Ternan its local agents, of 
the removal and the policy was not canceled or the premium returned. 

Defendant insists that under the undisputed facts its demurrer to the evi- 
dence should have been sustained. It is stated in Fredman vy. Consolidated Fire 
& Marine Ins. Co., 104 Minn. 76, 80, 116 N. W. 221, 223, 124 Am. St. Rep. 608: 

“Unless otherwise provided, an insurance broker represents the insured, al- 
though he may represent either the insured or the insurer, or both, for certain 
purposes. It is a question of fact to be determined by the evidence. He may 
be the agent of the insurer for the purpose of delivering the policy and collect- 
ing the premiums, for the collection of the premiums only, or not even for that 
purpose.” 

In the case of Pringle v. AStna Life Ins. Co., 123 Mo. App. 710, 714, 101 
S. W. 130, 131, this court said: 


“It is a general statement of law that a broker is the agent of the assured, 
and not of the insurer. If he is the agent of the insurer, it is because of some 
special condition or circumstance in the particular case. ‘A mere insurance 
broker cannot be converted into an agent of the insurance company, without 
evidence of some action on the part of the company, or of facts, from which 
a general authority to represent it might be fairly inferred.’ Allen v. Insurance 
Co., 123 N. Y. 6, 16, 25 N. E. 309. A broker after fulfilling the object of his 
service, viz., obtaining a valid contract of insurance, is no longer the agent 
of either party. While he may perform acts which will bind the company in 


consummating the contract, his agency is not a continuing one. He is not 
an agent for future acts.” 


[2, 3]There was no evidence that Lacaff had ever before written a policy 
for plaintiff in this company or that he told plaintiff that this company was to 
issue the policy in suit. The sticker did not describe him as “agent” of defen- 
dant and, in fact, there is no evidence tending to show that defendant knew 
he was placing these stickers on policies. There is nothing to show how long he 
had followed the practice of putting stickers on policies. It is unnecessary for 
us to discuss the question of whether there is sufficient evidence tending to 
show that plaintiff did not regard or treat Lacaff as her agent, but, assuming 
that there is such evidence, there is no question but that he, Lacaff, was the 
agent of the defendant for the purpose of delivering the policy and collecting 
the premium thereon. Farber v. Amer. Ins. Co., 191 Mo. App. 307, 323, 324, 
177 S. W. 675. However, we fail to find any facts in the record showing that 
Lacaff was the agent of defendant for any other purpose than this, even if it 
could be said that the facts show that he was the agent for this purpose. We 
think, unquestionably, that he was not such an agent of defendant as to have 
authority to receive notice, several months after the policy was delivered, of 
the removal of the property. Pringle v. Insurance Co., supra; Park v. Insurance 
Co. (Mo. App.) 279 S. W. 246, 249; Edwards v. Insurance Co., 100 Mo. App. 


695, 709, 73 S. W. 881; Smith v. Insurance Co., 188 Mo. App. 297, 175 S. W. 
11329) C.. 5,815. 


We do not think that the case of Farber v. Ins. Co., supra, cited by plain- 
tiff is in point. That case involved a question as to whether certain misrepre- 
sentations made to the company by a broker were binding upon the insured. 
It was held that the broker in writing the insurance was the agent of the de- 
fendant because of the peculiar facts in that case, the principal circumstance 
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being that the company customarily had theretofore relied upon the personal 
representations of the broker in writing the insurance. This case is also en- 
tirely unlike that of Lycoming Fire Ins. Co. v. Ward, 90 Ill. 545. That case did 
not involve the authority of a broker to act for the company long after the 
policy was written as does the case at bar. 

[4, 5] However it is claimed by plaintiff that the failure of the defendant 
after the fire to tender the unearned premium to plaintiff estops defendant 
from claiming that the removal of the property voided the policy. This con- 
tention is well taken. Malo v. Insurance Co. (Mo. App.) 282 S. W. 78; Block 
v. United States Fidelity & Guaranty Co., 316 Mo. 278, 290 S. W. 429, 436. De- 
fendant, as a part of its defense, should have shown that after its duly author- 
ized agents learned of the removal of the goods, which evidently was not 
until after the fire, it made timely tender of the unearned premium and had 
kept such a tender good. Is has no right to insist upon a forfeiture without 
having pursued this course. Pauley v. Business Men’s Assurance Co., 217 Mo. 
App. 302, 311, 261 S. W. 340; Leer v. Insurance Co. (Mo. App.) 250 S. W. 631, 
632. As a condition precedent to the availing itself of the defense of forfeiture in 
this case the company should have restored or offered to restore the unearned 
premium. The failure to make this tender was also sufficient to sustain the 
action of the jury in inflicting the penalty and attorney’s fee. Malo v. Insur- 
ance Co., supra; Pauley v. Business Men’s Assur. Co., supra; Vaught v. Insur- 
ance Co. (Mo. App.) 277 S. W. 939. 

The judgment is affirmed. 

Arnold, J., concurs. 

Trimble, P. J. absent. 


MESSING v. DWELLING HOUSE MUT. INS. CO. (No. 27058.) 
Supreme Court of Nebraska. Oct. 11, 1929. 
226 Northwestern Reporter 914. 
(Syllabus by the Court.) 

1. INSURANCE—STATUTE PROVIDING FOR TAXING AS COSTS REA- 
SONABLE ATTORNEY’S FEES OF SUCCESSFUL PLAINTIFF SUING 
ON REAL ESTATE FIRE POLICY IS BASED ON PUBLIC POLICY 
(COMP. ST. 1922, § 7810). 

Section 7810, Comp. St. 1922, which provides for taxing a reasonable attorney’s 
fee in favor of a successful plaintiff as part of the costs in an action against an 
insurance company on a real estate fire insurance policy, is hased on considerations 
of public policy. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


2. INSURANCE—COURT PROPERLY TAXED REASONABLE ATTOR- 
NEY’S FEE AS COSTS ON REFUSAL TO VACATE FOR FRAUD AND 
PERJURY JUDGMENT FOR PLAINTIFF ON REAL ESTATE FIRE 
POLICY (COMP. ST. 1922, §§ 7810, 9160, 9167). 

Where plaintiff recovered judgment on a real estate fire insurance policy, and 
thereafter defendant, in the same case, sought to have such judgment vacated on 
the grounds of fraud and perjury, and vacation was denied, the court was clearly 
within its rights under section 7810, Comp. St. 1922, in taxing a reasonable attor- 
ney’s fee as part of the costs in favor of plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


3. INSURANCE—PROCEEDING TO VACATE JUDGMENT FOR INSURED 
ON REALTY FIRE POLICY FOR FRAUD AND PERJURY HELD MERE 
CONTINUATION OF ACTION ON POLICY AS RESPECTS ALLOW- 
ANCE OF ATTORNEY’S FEES (COMP. ST. 1922, §§ 7810, 9160, 9167). 
Further, in such a case, the proceeding to vacate the judgment is but a continua- 

tion of defendant’s resistence to plaintiff’s right of recovery on the policy. 
(For other cases, see Insurance, Dec. Dig. § 602.) 


4. JUDGMENT—JUDGMENTS SHOULD BE SET ASIDE ONLY FOR 
STRONGEST AND MOST CONVINCING GROUNDS. 
“It is in the highest degree essential to the welfare of the community, and to 
the respect which should be given to and the confidence which ought to exist in the 
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judgments of a court, that they should not be set aside, unless upon the strongest 
= most convincing grounds.” Scudder v. Evans, 105 Neb. 292, 180 N. W. 254, 
255. 

(For other cases, see Judgment, Dec. Dig. § 461[3].) 
5. SUFFICIENCY OF EVIDENCE. 

Evidence examined and found that the trial court was warranted in refusing to 
vacate the judgment. 

Appeal from District Court, Lancaster County; Shepherd, Judge. 

Action by J. C. Messing against the Dwelling House Mutual Insurance Com- 
pany. From an adverse judgment, defendant appeals. Affirmed. 

G. E. Hager, of Lincoln, for appellant. 

J. C. McReynolds, of Lincoln, for appellee. 

Heard before Goss, C. J., Dean, Good, Thompson, Eberly, and Day, JJ., and 
Redick, District Judge. 

Tuompson, J. [4, 5] The appellee recovered a judgment in the district court 
against appellant on a real estate fire insurance policy. Thereafter appellant filed a 
petition in the same case, under sections 9160 and 9167, Comp. St. 1922, seeking to 
have such judgment vacated, alleging as a basis therefor fraud and perjury on the 
part of this appellee (the then plaintiff) in the procurement thereof. Trial was 
had to the court and judgment rendered denying such vacation, and as a part of 
the costs there was taxed to appellant in favor of appellee as a reasonable attor- 
ney’s fee the sum of $150 under section 7810 of the aforesaid statutes. In this sec- 
tion it is provided: “The court, upon rendering judgment against the insurance 
company upon any such policy of insurance mentioned in the next preceding section, 
shall allow the plaintiff a reasonable sum as an attorney’s fee, to be taxed as ‘part 
of the costs. If the cause is appealed, the appellate court shall in like manner al- 
low the plaintiff a reasonable sum as an attorney’s fee for the appellate proceed- 
ings.” This section as well as that “next preceding,” is a part of our statutes re- 
lating to insurance, and the policy here involved is one designated in such “next 
preceding” section. The appellant concedes this conclusion; further, that if this was 
the original action on the policy an attorney’s fee on recovery should have been as- 
certained and taxed in favor of such successful plaintiff. However, it urges that 
this is not an action on a policy of insurance, but one to set aside a judgment; and 
it interposes the further challenge that the judgment is against the weight of the 
evidence and is without support in the record. As to the latter contentions more 
need not be said than that we have carefully examined the bill of exceptions in con- 
nection with the pleadings and, also the authorities cited. The rule as to the evi- 
dence required in such a case is: “It is in the highest degree essential to the welfare 
of the community, and to the respect which should be given to and the confidence 
which ought to exist in the judgments of a court, that they should not be set aside, 
unless upon the strongest and most convincing grounds.” Scudder v. Evans, 105 
Neb. 292, 180 N. W. 254. It is our conclusion, as it must have been that of the 
trial court, that the appellant herein has not brought itself within the above rule. 
Hence, the prayer of its petition should be denied, and the judgment should include 
all taxable costs arising out of the controversy. 


[1] This leaves for our consideration the question of whether or not error was 
committed in taxing as a part of the costs an attorney’s fee in favor of appellee. 
We held in Lancashire Ins. Co. v. Bush, 60 Neb. 116, 82 N. W. 313: “Permitting the 
taxation as costs of a reasonable attorney’s fee upon rendering judgment against an 
insurance company on a contract insuring real estate, is grounded on consider- 
ations of public policy and is constitutional.” In the course of the opinion in this 
case, Judge Sullivan went deeply into the reasons prompting such an enactment, as 
well as the purpose thereof, all of which are as forceful today as they were at the 
time they were set forth in such opinion, and are applicable to the facts reflected 
by the record before us. 


(2, 3] In our view, the action continues as one on the policy, where the pro- 
ceeding to vacate the judgment is had in the same case, and the matters presented 
by the insurance company for the court’s consideration would, if found to be true, 
require the vacation of such judgment and a retrial on the policy. The proceeding 
to vacate is but a continuation of the appellant’s resistance to appellee’s right of re- 
covery on the policy, The trial court having found that the appellee had an enforce- 
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able judgment as against appellant, and that the latter without a justifiable reason 
therefor had compelled the additional costs and attorney’s fee to be incurred by 
the appellee, such court was clearly within its rights, under the provisions of section 
7810 hereinbefore quoted and the section “next preceding,” in awarding a reason- 
able attorney’s fee to appellee. 

This conclusion commends itself to our sense of justice and equity, and, as we 
view these statutory provisions, it is not in conflict with our holding in Branson v. 
Branson, 84 Neb. 288, 121 N. W. 109, 110, wherein we stated: “The power to award 
and tax costs in legal proceedings being unknown at common law, statutes providing 
therefor are to be strictly construed.” 

The judgment of the trial court is affirmed, and an additional attorney’s fee of 
$100 for services in this court is awarded to appellee to be taxed as part of the 
costs. 

Affirmed. 


BRIGHTON v. NORTH RIVER INS. CO. (No. 80.) 
Supreme Court of New Jersey. Oct. 14, 1929. 
147 Atlantic Reporter 481. 
(Syllabus by the Court.) 
INSURANCE—CONCEALMENT OR MISREPRESENTATION OF MaA- 

TERIAL FACT AS DEFENSE TO ACTION ON FIRE POLICY HELD 

FOR JURY; CLAUSE VOIDING FIRE POLICY FOR INCREASE OF 

HAZARD WAS INAPPLICABLE, WHERE PREPARATIONS FOR 

MOVING BUILDING WERE MADE BEFORE POLICY WAS OR- 

DERED; VACANCY AND UNOCCUPANCY PERMIT IN FIRE POL- 

ICY WAS WAIVER OF WARRANTY DESCRIPTION, “OCCUPIED 

AS DWELLING HOUSE.” 

The plaintiff took out insurance on a vacant farmhouse, well known in a 
general way to the company’s agent, but which plaintiff was preparing to move a 
short distance, in order to get at the soil underneath. At the time of coverage, 
the foundation had been pierced and horizontal moving timbers inserted there- 
in. The agent was not aware of these conditions, and plaintiff, quite inno- 
cently, as the jury were entitled to find, omitted to say anything about them. 
Held, in an action to recover a fire loss, (1) that the defense of concealment or 
misrepresentation of a material fact was not made out; (2) that the clause 
relating to increase of hazard (during the term of the policy) was inapplicable; 
and (3) that the vacancy and unoccupancy permit was a waiver of the war- 
ranty description, “occupied as a dwelling house.” 


(For other cases, see Insurance, Dec. Dig. §§ 333[1], 387, 668[6].) 


Suit by William H. Brighton against the North River Insurance Company. 
On defendant’s rule to show cause after verdict. Rule discharged. 

Argued January term, 1929, before Gummere, C. J., and Parker, J. 

Arthur M. Birdsall, of Belmar, for plaintiff. 

Arthur T. Vanderbilt, of Newark, for defendant. 


ParkER, J. This is a suit on a fire insurance policy, after a loss. The company 
defended on a number of grounds, but those now relied on after a verdict for 
the plaintiff, are, in support of the claim that the court should have granted 
a motion to nonsuit: (1) Concealment by insured of a material fact; (2) in- 
crease of hazard; (3) breach of warranty in the description of the property. 
The same three grounds are invoked to support the proposition that the ver- 
dict was against the weight of evidence. 


There seems to be little dispute about the facts. Some months before the 
policy in suit was written, the plaintiff bought the property, an old farm, for 
the clay topsoil and the. sand subsoil, and agreed with the former owner that 
he might continue to live in the house till the following April. The barn and 
other outbuildings were torn down, and plaintiff began to excavate all around 
the house, cutting down 8 or 10 feet close to the house, and thus leaving it up 
in the air. He was at first undecided whether to tear it down, but concluded 
to move it a few feet away, and let it stand; he dug a hole for the new cellar, 
and contracted orally with a house mover, who went so far as to punch holes 
in the foundation and insert the cross-girders under the frame part, preparatory 
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to shoring up and moving. All this was unknown to Holmes, the defendant’s 
agent, who had the regular insurance on plaintiff’s properties, and was ac- 
customed to renew policies as they expired, in the ordinary manner. Holmes 
did know the plaintiff was uncertain whether he wished to renew the insur- 
ance on the house, in view of possibly tearing it down, and the existing policy 
was allowed to run out on June 5. , 
Later, about July 25, Holmes concluded to inquire what plaintiff was going 
to do about it, and left word at plaintiff’s office, and in a day or so plaintiff 
called on Holmes and said he would make the house livable for his foreman on 
the property, and to insure for $1,500; and Holmes said, “All right, you are 
covered from now on,” and turned to his young woman clerk and told her to 
write the policy. It did not occur to Holmes to ask about the condition of 
the property, with which he was generally acquainted; nor did it occur to 
plaintiff to mention the fact, no doubt inconsequential to him, that the house 
was in preparation for moving and that timbers were under it, or that it was 
not only unoccupied, but vacant, the previous tenant having moved out. The 
policy was written, but there were post office delays about getting it delivered, 
so that, when finally Holmes handed it to plaintiff, he was astonished to hear 
that the house had burned down a day or two before, after the policy had been 
written and charged up to plaintiff on Holmes’ books, at a premium which de- 


fendant claims was about one-thirteenth of its standard rate for a building in 
that condition. 


We do not think the defense of concealment was one for the court to take 
from the jury, or one which the jury plainly decided wrongly. The accredited 
definition of concealment is that it is the designed and intentional withholding 
of a fact material to the risk, which the assured in honesty and good faith 
ought to communicate. 26 C. J. 156. As to the house being vacant and unoc- 
cupied, the agent knew that. As to its being prepared for moving, the evidence 
is not clear whether it had been raised from the foundation, or only that holes 
had been made in the latter and timbers inserted therein. Whatever the con- 
dition, there was no concealment of it, for the house stood out in the open, 
for any one to view, and if the agent himself, as he in effect testified, did not 
know that this worked an increase of risk, it is difficult to see how plaintiff 
should be charged with knowledge of that and thereby laid under a duty to 
communicate it. This is not the case suppressing the fact that a building had 
been officially condemned, or that an attempt had been made to burn it, as in 
cases cited for the rule; it is the case of a physical situation patent to all men 
at a glance, and which plaintiff omitted to mention, as the jury might properly 
find, because he was not in the insurance business, and was ignorant of the 


increased risk which the experience of insurers has shown to be attached to a 
building in that condition. 


Similarly as to the clause voiding the policy for increase of hazard. That 
clause relates to increase of hazard during the term of the policy, and there was 
no such increase, for the building had been prepared for moving before the 
policy was ordered and while there was no insurance thereon. The prior pol- 
icy had expired June 5; the fire occurred on July 31; the moving contract had 
been made some three weeks before the fire. It is urged that the policy in 
suit was a renewal of former policies, and therefore the increase of hazard rule 
should apply. But we think this is plainly without substance; and on this 
phase of the case it is sufficient to point out that the former policy was in a 
different company, and that this defendant was insuring the property for the 
first time. 

Finally, it is urged that the case fails because the policy insured the house 
“while occupied exclusively for dwelling purposes by not exceeding two fam- 
ilies.” If this were all, the point would doubtless be well taken; but it is not 
all. The rider contains a “privilege * * * to remain unoccupied not ex- 
ceeding eight consecutive months at any one time in any one year; to remain 
vacant during any change of tenant or while awaiting a tenant not exceeding 
sixty consecutive days at any one time in any one year,” etc. This seems quite 
enough to negative the effect of the occupancy warranty under the conditions 
stated above. 


The nub of the case from the practical standpoint seems to be that the 
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company accepted a manifestly insufficient premium because it took no pains 
whatever to inspect prospective risks in this locality; nor was there any sys- 
tematic questionnaire imposed on its agents. The agent was merely asked 
whether the risk had his personal indorsement, moral or physical, and whether 
it was within 500 feet of a public hydrant. Consequently, the company failed 
to learn, in taking an entirely new risk, what the most casual inspection would 
have disclosed, and what the plaintiff would without doubt have stated fully 
and freely, if he had been asked, or had known the conditions were material 
to the insurer as a basis of assuming the risk or of fixing the premium. 

‘We find no judicial error, nor any disregard of duty on the part of the 
jury, and the rule to show cause will therefore be discharged. 


MATISOVKY et al. v. FIDELITY PHENIX FIRE INS. CO. et al. (No. 69.) 
Supreme Court of New Jersey. Oct. 18, 1929. 
147 Atlantic Reporter 504. 

1. INSURANCE—THAT TIRE COVERS AND PAPER BAGS FILLED WITH 
EXCELSIOR AND GASOLINE WERE FOUND AFTER FIRE JUS- 
TIFIED VERDICT FOR INSURER. 

Where tire covers filled with gasoline and paper bags filled with excelsior and 
gasoline were found by firemen scattered over premises, after fire which damaged 
warehouse, and fire chief was told by insured that, if papers retracted published 
story of fire, he or wife could have anything wanted in store, there was ample proof 
to justify verdict of jury for insurer in action on fire policy. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


2. WITNESSES—CROSS-EXAMINATION OF ASSIGNEE OF FIRE POL- 
ICY’S PROCEEDS REGARDING SUSPICIOUS CIRCUMSTANCES SUR- 
ROUNDING FIRE BEFORE TAKING ASSIGNMENT, TO PROVE 
STATE OF MIND, HELD PERTINENT, AND NOT PREJUDICIAL. 
Cross-examination of assignee of money due under fire policy, as to his ac- 

quaintance with suspicious circumstances of fire damaging warehouse before he 

took assignment, made, not to prove fact, but to prove assignee’s state of mind at 
time he advanced money for assignment, /eld pertinent, and not prejudical to in 
sured and assignees in action on policy. 

(For other cases, see Witnesses, Dec. Dig. § 275[2].) 


Action by Frank J. Matisovky and others against the Fidelity Phenix Fire In- 
surance Company and others. Verdict for defendants. On rule to show cause. 
Rule discharged. 

Argued October term, 1929, before Parker, Black, and Bodine, JJ. 

Joseph T. Lieblich, of Paterson, for plaintiffs. 

Arthur T. Vanderbilt, of Newark, for defendants. 

Per CurtAmM. Max J. Schleider and Nathan Eilen, trading as the Art Fur- 
niture Company, were insured against fire loss in their Clifton warehouse by the 
defendant companies. On May 13, 1927, a fire occurred, resulting in considerable 
damage. After the fire a nonwaiver agreement was entered into between the as- 
sured and the companies, whereby the damages were fixed at $9,000, and the total 
value of the insured property was set at $15,000. 

The agreement provides that it shall not be or claimed to be an admission of 
liability on the part of the companies, and that the ascertainment of the loss was 
without prejudice to any defenses, and subject to all and singular the terms and 
the conditions of the policies upon which the claim was made. 

On May 25, 1927, the insured assigned to Frank J. Matisovky, trustee, $2,000 
of the money due under the policies, and on June 1, 1927, a further assignment was 
made of the remaining moneys to Joseph J. Brumberg. The insured and the as- 


signees brought the present action, which resulted in a verdict in favor of the de- 
fendants. 


Seven reasons are assigned for setting aside the verdict. The first four are 
to the effect that the verdict was contrary to the evidence, and that the defendants 
had not offered any proof to establish their defense. In the proof of loss, the in- 
sured stated that the cause of the fire was unknown. Under the terms of the pol- 
icies a materially false statement by the insured touching upon any matter relating 
to the subject-matter, whether before or after the loss, voided the policies. 
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[1] Seven tire covers filled with gasoline and paper bags filled with excelsior 
and gasoline were found by the firemen scattered over the premises. The Clifton 
fire chief filed a complaint against the insured, and they were indicted by the grand 
jury. After the complaint was filed, the chief was told by the insured that, if the 
papers retracted the published story of the fire, he or his wife could have anything 
they wanted in the store. The insured were in financial straits before the fire, 
and after the fire they went into bankruptcy. It seems to us that there was ample 
proof to justify the verdict of the jury. 

[2] The last three reasons challenge the verdict because it was result of feeling, 
bias, or prejudice. The cross-examination of the assignee, Joseph J. Brumberg, as 
to his acquaintance with the suspicious circumstances before he took his assignment, 
seems pertinent, and not prejudicial. The examination was not to prove the fact, 
but to prove the assignee’s state of mind at the time he advanced money for the 
assignment. 

The charge of the learned trial judge was a clear and impartial submission of 
the issues in the case. We believe that the facts and circumstances proved are 
ample to sustain the verdict, and that the same was not the-result of feeling, bias, 
or prejudice. 

The rule will be discharged. 


SMITH v. AZTNA INS. CO. (No. 283.) 
Supreme Court of North Carolina. Oct. 30, 1929. 
150 Southeastern Reporter 114. 

1. INSURANCE—FAILURE TO PAY PREMIUM NOTE AT MATURITY IN 
ACCORDANCE WITH REQUIREMENT OF NOTE AND POLICY 
RENDERS POLICY VOID. 

When a note is given in payment of premium on insurance policy, and the note 
and policy contain stipulation that, on failure to pay the note at maturity, policy 
shall cease and determine, a failure to so pay a premium note renders policy void. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 


2. INSURANCE—INSURED HAS BURDEN OF SHOWING WAIVER OF 
PROVISION RENDERING POLICY VOID ON FAILURE TO PAY PRE- 
MIUM NOTE AT MATURITY. 

Insured has burden of proving a waiver on part of insurer of provision render- 
ing policy void on failure to pay premium note at maturity in accordance with re- 
quirement of note and policy in such respect. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 


3. INSURANCE—REFUSAL OF INSURER’S MOTION FOR JUDGMENT 
AS OF NONSUIT HELD ERRONEOUS, IN VIEW OF EVIDENCE NOT 
SHOWING WAIVER OF FORFEITURE PROVISION. 

In action to recover on fire insurance policy, the refusal of defendant’s motion 
for judgment as of nonsuit held erroneous, in view of evidence not showing waiver 
on part of insurer of provisions of note and policy rendering policy void because 
of failure to pay premium note at maturity. 

(For other cases, see Insurance, Dec. Dig, § 668[15].) 


Appeal from Superior Court, Cumberland County; Cranmer, Judge. 

Action by Geo. W. Smith against the Aitna Insurance Company. Judgment 
for plaintiff, and defendant appeals. Reversed. 

Action to recover upon a policy of fire insurance. The validity of the policy 
at the date of its issuance and the destruction by fire of the property insured 
thereby are admitted. The question involved is whether the policy was in force at 
the date of the loss. 

It is admitted that, by reason of the default of plaintiff in the payment of his 
note for a portion of the premium for said policy, at its maturity, and of the con- 
tinued default in such payment, the policy was not in force according to its terms 
at the date of the loss, and that defendant, by virtue of a provision in said policy, 
is = liable to plaintiff for the loss resulting from the destruction of his property 
by fire. 

The premium note was due on September 1, 1928. The loss occurred on Sep- 
tember 26, 1928. At the date of the loss, the note was past due and unpaid. No 
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demand for the payment of said note was made by the defendant after its maturity 
and prior to the date of the loss. 

Plaintiff alleges that by its conduct prior to the maturity of said note defendant 
waived the provision in the policy and also in the note that defendant should not be 
liable to plaintiff, under the policy, for any loss or damage to the property, insured 
thereby, if such loss or damage should occur while any note given for the premium 
or for any portion of the premium was past due and unpaid, This allegation is 
denied by the defendant. 

The-issues submitted to the jury were answered as follows: 

“1. Did the defendant, Aitna Insurance Company, waive the provision as to the 
payment of the note, as alleged in the reply? Answer, Yes. 

“2. What sum, if any, is plaintiff entitled to recover of defendant? Answer, 
$2,000.00, and interest from the date of the fire, less note, $33.16, and interest.” 

From judgment on the verdict, defendant appealed to the Supreme Court. 

Vann & Milliken, of Monroe, for appellant. 

Cook & Cook, of Fayetteville, for appellee. 

Connor, J. The policy of insurance issued by defendant to plaintiff, insuring 
the property described therein against loss or damage by fire for a term of five 
years from and after November 2, 1927, contains a provision as follows: 

“It is understood and expressly agreed that this Company shall not be liable 
for any loss or damage that may occur to the property herein mentioned, while 
any installment note given for premium upon this policy remains past due and 
unpaid; or while any single payment, promissory note (acknowledged as cash or 
otherwise) given for the whole or any portion of the premium, remains due and 
unpaid.” ‘ 

Plaintiff did not pay the premium for said policy, or any portion thereof, in 
cash. He gave two notes for said premium, one for $33.16, due on September 1, 
1928, and the other for $132.64, due in four equal installments of $33.16 on Decem- 
ber 1, 1928, 1929, 1930, and 1931, respectively. In both said notes there was a 
provision identical with that in the policy to the effect that, upon default in the 
payment of said note, according to its terms, the defendant should not be liable 
to plaintiff under the policy, during the continuance of such default. But for the 
default of plaintiff in the payment of the note which was due on September 1, 1928, 
the policy would have been in force at the date of the loss, to wit, September 26, 
1928. By reason of such default, however, the policy was not in force on said date, 
unless defendant had, as contended by plaintiff, by its conduct prior to the date of 
such default waived the provision in the note and also in the policy. 


{1] In Hayworth v. Ins. Co., 190 N. C. 757, 130 S. E. 612, 613, it is said: “When 
a note is given for the payment of the premium on a life insurance policy and the 
note and the policy contain a stipulation that, upon the failure to pay the note at 
maturity, the policy shall cease and determine, then a failure so to pay such premium 
note renders the policy void.” This principle, well settled in this and other jurisdic- 
tions, is applicable, not only to life insurance policies, but also to other policies, 
including fire insurance policies. Moore v. General Accident, Fire & Life Assur. 
Corp., 173 N. C. 532, 92 S. E. 362. In the instant case, it is provided in effect that 
the continued default in the payment of the note for the premium, or for a portion 
thereof, after it maturity, suspends the liability of the company under the policy 
during the period of such default. If the company after such default accepts or 
demands payment of the note, the policy is thereby reinstated from the date of such 
acceptance or demand. If a loss occurs after the policy has thus been reinstated, the 
company is liable for such loss, according to the terms of its policy, notwith- 
standing the suspension of its liability during the period of default. 


[2] It is conceded by defendant, that, in accordance with authoritative decisions 
of this court, notwithstanding the provision in the policy with respect to the effect 
of plaintiff’s default in the payment of his premium note, upon the liability of the 
defendant, the defendant is liable under the policy if it has waived said provision, 
as alleged by plaintiff. The burden, however, is on the plaintiff to show such waiver. 

[3] On an examination of the record in this appeal, we fail to find any evi- 
dence showing or tending to show a waiver, by defendant, as contended by plaintiff. 
There was no evidence tending to show that defendant or its agents caused the 
plaintiff to fail to pay his note at its maturity, or to rely upon an extension of said 
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note by defendant. The fact that defendant after the maturity of a note given by 
plaintiff for the premium on another policy, issued by defendant to plaintiff prior 
to the issuance of the policy in this case, accepted payment of said note and thereby 
reinstated the said policy, was not sufficient as evidence that defendant, at the date 
of the issuance of this policy, and the execution of this note, waived the provision in 
the policy and the note, with respect to the effect of a default in the payment of this 
note upon defendant’s liability under this policy. Acceptance of payment of a 
premium note had the effect only of re-instating the policy from the date of such 
payment. There was no evidence in this case that plaintiff, either before or after 
its maturity, requested defendant to extend the date of the maturity of his note. 
Plaintiff testified that he can read and write. The fact that he did not know when 
his note became due, because he failed to read either the note which he signed, or 
the policy which was delivered to him, is not evidence tending to show a waiver by 
defendant. There is no evidence tending to show that plaintiff failed to read the 
note or the policy because of any conduct on the part of defendant or its agents. 

There was error in the refusal of the court to allow defendant’s motion for 
judgment as of nonsuit, at the close of all the evidence. The judgment must there- 
fore be reversed. 


WASHINGTON TP. MUT. FIRE LIGHTNING INS. ASS’N v. SHERRER. 
Court of Appeals of Ohio, Knox County. Dec. 29, 1927. 
168 Northeastern Reporter 234. 

1. INSURANCE—INSTRUCTION THAT JURY MIGHT CONSIDER COST 
OF RESTORING PROPERTY INJURED BY FIRE WAS APPLICABLE 
TO ISSUES IN SUIT ON FIRE POLICY. 

In suit on fire policy for damage to house by fire, instruction that cost of 
material and labor expended in restoring property might be considered as cir- 
cumstance throwing light on extent of damage was applicable to issues. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 


2. INSURANCE—CHIMNEY WAS NOT PART OF “HEATING APPARA- 
TUS” OF HOUSE WITHIN INSURANCE POLICY, SO AS TO RELIEVE 
INSURER FROM LIABILITY FOR DAMAGE CAUSED BY FIRE. 
Chimney was not such part of heating apparatus of house within provisions 

of insurance policy, so as to relieve insurer from liability for damage thereto 

caused by excessive fire therein. 
(For other cases, see Insurance, Dec. Dig. § 421.) 


Suit by H. C. Sherrer against the Washington Township Mutual Fire & 
Lightning Insurance Association. From a judgment for the plaintiff, defendant 
brings error. Affirmed—[By Editorial Staff.] 

Garver & Badger, of Millersburg, for plaintiff in error. 

Dwight H. Hyatt, of Danville, and Blair & Blair, of Mt. Vernon, for 
defendant in error. 

Houck, J. The parties here stand in a relation the reverse of that held in the 
lower court, the plaintiff below being H. C. Sherrer, the insured in a policy 
which the defendant insurance company issued to him. However, hereafter, in 
this opinion, the parties to this lawsuit will be referred to as the insurer and 
the insured. 


The foundation of this lawsuit is based on a fire insurance policy’ issued 
to the insured by the insurer on a residence property owned by the insured. 

The insured in his petition filed in this case against the insurer in substance 
avers and sets forth that on the 2d day of July, 1924, he was the owner of a 
certain dwelling house in Howard township, Knox county, Ohio, and that on 
such date, in consideration of $7.95, which he paid the insurer, a policy of 
insurance was issued-to him protecting him against loss and damage from fire 
to said dwelling house in a sum therein stated; that in the event of loss from 
fire defendant agreed to pay same within 90 days from the notice thereof; that 
on the day of November, 1925, said dwelling house was damaged by fire 
in this, to wit, the chimney of said dwelling house was burned, blackened, and 
destroyed, and the walls and wall paper, and floor and chimney of the dwelling 
house were blackened, burned, and destroyed, to the loss and damage of the 
insured in the sum of $156.67. He further avers in his petition that he notified 
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the defendant of such loss, made proof of same as per the contract of insurance, 
and that he performed each and all of the conditions required of him under said 
contract of insurance, and that the insurer has failed and refused to pay said 
loss, for which he files this suit and prays judgment. 

The insurer filed an answer to said petition, in which it admitted the owner- 
ship of the property, and the issuance of a policy of insurance, and denies all 
other averments of the petition. As a further defense, the insurer sets forth 
that said fire and loss, if any, were the result of plaintiff’s neglect, and, further, 
that said fire was not an unavoidable fire and that it was only against unavoid- 
able fires that the insurer insured; that if there was any such damage, it was 
confined to the chimney and was not a risk under the policy of insurance. 

Upon the issues thus raised, the cause was submitted to a jury on the 
evidence, and a verdict was returned for the insured in the sum of $149.67. 
The usual motion for a new trial was filed, which was overruled by the court, 
and judgment was entered on the verdict. 

In passing it might be well to state that prior to the offering of any evidence 
in this case the insurer made a tender, and offered to confess judgment in 
favor of the insured in the sum of $78 and costs, which offer and tender were 
refused by the insured. 

A petition in error and a bill of exceptions containing all of the evidence 
offered in the case were filed in this court, and a reversal of the verdict and 
judgment below is sought by the insurer, whose counsel, in the petition in 
error, set forth fifteen grounds of claimed prejudicial error in the record, 
although in oral argument, as well as in brief, counsel have been somewhat 
charitable with the court and have only urged four grounds of error, which are 
as follows: 

1. Error in the admission and exclusion of evidence. 

2. Error in the charge of the court to the jury. 

3. Misconduct of counsel for the insured. 

4. The verdict and judgment are excessive and against the manifest weight 
of the evidence. 

We have examined the pleadings, read the law as given in charge to the 
jury, and carefully examined the evidence as contained in the bill of exceptions. 

As to the first ground of error, in the admission and exclusion of evidence, 
we need but say that the record fails to disclose any prejudical error in this 
respect. 

[1] As to the second claim of error, that the trial judge erred in his charge 
to the jury, will say that counsel for the insurer insist that the trial judge erred 
as to the law relating to the question of measure of damages; counsel insisting 
that the only rule is the difference in value of the dwelling house before and 
after the fire. The trial judge permitted to go to the jury the cost of the 
different materials entering into the repairs on the house and the rebuilding 
of the chimney which was destroyed and injured by the fire. 

The trial judge gave to the jury in charge the following: “The plaintiff 
as his damages would be entitled to recover from the defendant such a sum as 
you find from the evidence to be the amount of the actual damage done to the 
property of the plaintiff by fire, not exceeding $156.67. In determining this 
loss or damage you will consider what sum of money will be required to make 
good the loss or damage, and to that end you may give consideration to the 
depreciation in value of the property due to the fire. Testimony of the plain- 
tiff as to the cost of material and labor expended by him in restoring the prop- 
erty has been permitted to go to the jury. The court says to you that that is not 
proof of the actual loss or damage, but is permitted to go to the jury as a 
memorandum—as a circumstance shedding light upon the extent of the damage 
and loss.” 

Under the pleadings and the evidence offered in the trial, we are of the 
opinion that the rule of law laid down by the trial judge is clearly applicable 
to the issues raised by the pleadings and the evidence offered. 

It occurs to us, if the drastic rule insisted upon by learned consel for the 
insurer in the present case was adhered to, that the damages in this case might 
be much more than the jury found, because it seems to us that one of the 
essential and necessary things in and about a farm dwelling house is a chimney, 
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and in this case the chimney was destroyed and rendered useless and valueless, 
if the evidence, as found in the bill of exceptions, is to be relied upon. 

The rule urged by counsel and insisted upon is a rule to be applied in certain 
cases as a predicate and basis for the amount of damages to be recovered. How- 
ever, it is not the exclusive rule. 

[2] Counsel also urge that the insurer is not liable for loss or damage to 
the chimmey, for the reason that it is a part of the fire apparatus of the house, 
and one of the agencies for heating the house and for use in the domestic 
work of the home, and therefore is not a risk under the policy. We certainly 
are not in accord with and find against the claim here made. We hold that the 
rule of law laid down by the trial judge concerning said claim is sound. The 
law upon this subject as given to the jury in the general charge is as follows: 
“The court instructs you that if you find by a preponderance of evidence that 
combustible materials of any character in the chimney ignited, and an excessive 
fire was started, and the fire and heat, or either, in the chimney caused a damage 
to said chimney, or to such chimney, paper, walls and floor, that the same would 
be a risk under this policy of insurance, and defendant would be liable for the 
loss and damage, as hereinafter given you in this instruction. The court says 
to you that such a fire would be a fire not confined to the usual agencies for 
heating and building a fire, and would be one started without human agency, 
and where it was not intended to be started or maintained.” 

Third. Did the court below permit prejudicial error to intervene on account 
and by reason of claimed misconduct of counsel for the insured, as urged by 
counsel for the insurer? 

The record in this case does not disclose any exceptions to or any objections 
of whatsoever kind to the argument made to the jury by either of the counsel 
for the insured. True, under proper circumstances, and if a proper record was 
made concerning same, misconduct of counsel, in fact, would be a proper 
ground of reversal if under all of the facts and circumstances such was prejudic- 
ially erroneous. 

The rule is that the conduct of counsel during the trial is subject to the 
direction of the trial judge, and his discretion in that respect will not be con- 
trolled by a reviewing court unless it was manifestly abused to the prejudice 
of one of the parties to the action. 

The rule in Ohio seems to be fixed and certain that a reviewing court will 
not undertake to determine whether statements made to a jury by counsel in 
argument constitute misconduct, unless such statements or remarks claimed to 
be prejudicial are brought into and made a part of the record. 

The record must further affirmatively show that the attention of the trial 
judge was called or directed to same by an objection at the time, and proper 
exceptions taken thereto. 

The citation of authorities seems almost useless. However, we wish to call 
the attention of counsel to the case of State v. Young, 77 Ohio St. 529, 83 N. E. 
898. The syllabus reads: “The remarks of counsel in addressing a jury, to be 
the predicate of a proceeding in error upon the ground of misconduct of counsel 
in that regard, must be brought into the record of the trial by the certificate 
of the trial judge as are other matters occurring upon the trial and in his 
presence. 


The case of Baird v. Detrick, 8 Ohio App. 198, also is an authority upon the 
question here raised. 

This court finds no prejudicial error and nothing in the record that would 
warrant any foundation either in fact or law for the claimed error based upon 
the misconduct of counsel. 

Fourth. Are the verdict and judgment excessive and against the manifest 


weight of the evidence? An inspection of the record is only necessary to 
answer this inquiry in the negative. 


We are unanimous in finding that there were no prejudicial errors in the 
record, and we further find that the verdict of the jury and the judgment 
thereon are sustained by the evidence and law of the case and that substantial 
justice has been done in the premises. 

Judgment affirmed. 

Shields and Lemert, JJ.. concur. 
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DOHERTY et al. v. AUTOMOBILE INS. CO., OF HARTFORD, 
CONN. (No. 6690.) 
Supreme Court of South Dakota. Oct. 15, 1929. 
227 Northwestern Reporter 71. 


1. STATUTES—STATUTES PROVIDING PENALTY FOR INSURER’S DE- 
LAY IN PAYING LOSS AND FOR SUBMISSION OF CONTROVERSY 
OVER LOSS TO ARBITRATORS MUST BE CONSTRUED TOGETHER 
(Rev. Code 1919, §§ 9195, 9199). 


Rev. Code 1919, § 9195, providing for penalty of 10 per cent. against insurer on 
failure to respond to contractual duty to pay loss within 60 days after notice thereof, 
must be construed with section 9199, providing standard form of fire insurance 
policy, containing provisions for submission of controversy over amount of loss to 
arbitrators. 

(For other cases, see Statutes, Dec. Dig. § 225.) 


2. INSURANCE—INSURED’S RIGHT TO PENALTY FOR INSURER’S DE- 
LAY IN PAYING LOSS DOES NOT ATTACH UNTIL LOSS BECOMES 
PAYABLE UNDER TERMS OF POLICY (Rev. Code 1919, § 9195). 


Insured’s right to penalty of 10 per cent. on insurer’s failure to respond to con- 
tractual duty of paying loss within 60 days after notice thereof, under Rev. Code 
1919, § 9195, does not attach until amount of loss becomes payable under terms of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


3. INSURANCE—INSURER, WHERE INSURED SUBMITTED CLAIM FOR 
FIRE LOSS TO APPRAISERS AND RECEIVED AWARD WITHIN 60 
DAYS THEREAFTER, HELD NOT LIABLE FOR 10 PER CENT. PEN- 
ALTY (Rev. Code 1919, § 9199). 


Where insured submitted claim for loss on fire policy to appraisers, under 
Rev. Code 1919, § 9199, and collected award agreed on within 60 days after award, 
insurer was not liable for penalty of 10 per cent, for not paying loss within 60 days 
after notice thereof, notwithstanding there might have been unreasonable delay in 
payment of loss and acceptance of insured’s offer to arbitrate, since insured’s volun- 
tary election to arbitrate was an acceptance of policy terms applicable to ar- 
bitration. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


4. INSURANCE—INSURER IS LIABLE FOR INTEREST ON FIRE LOSS 
ONLY FROM TIME CLAIM IS DUE AND PAYABLE UNDER POLICY. 
Interest on fire loss is allowable only from time amount to which claimant is 

entitled is due and payable under terms of policy. 
(For other cases, see Insurance, Dec. Dig. § 598.) 


5. INSURANCE—INSURER, WHERE CLAIM FOR FIRE LOSS WAS SUB- 
MITTED TO ARBITRATION AND AWARD PAID WITHIN 60 DAYS 
THEREAFTER, HELD NOT LIABLE FOR INTEREST ON AWARD 
(Rev. Code 1919, § 9195). 

Where insured submitted claim for loss under fire policy to appraisers, and 
received award agreed on by them within 60 days thereafter, insurer was not liable 
for interest on claim, under Rev. Code 1919, § 9195, since insured’s voluntary sub- 
mission to arbitration was an adoption of policy provisions relating thereto, which 
provided that loss should not become payable until 60 days after award. 

(For other cases, see Insurance, Dec. Dig. § 598.) 


Appeal from Circuit Court, Trip County, J. R. Cash, Judge. 

Action by Frances Doherty and another against the Automobile Insurance 
Company, of Hartford, Conn. From a judgment for plaintiffs, and from an order 
denying a new trial, defendant appeals. Reversed. 

E. Waggoner, of Sioux Falls, for appellant. 

Windsor Doherty, of Winner, for respondents. 

Fui.er, C. Whether the insured, in a statutory form of fire insurance policy, 
who has submitted his claim for loss to appraisers and received the award by them 
agreed upon, may, in an independent action, recover penalty and interest thereon, is 
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a question to which we believe this appeal may be properly narrowed. Rev. Code 
1919, § 9195, provides in part: 

_ “Penalty for Failure to Pay Loss. Whenever any fire insurance company, 
doing business in the state, fails to pay any loss incurred by it upon any policy 
issued by it for insurance against loss by fire within sixty days after notice in 
writing that a loss has occurred, * * * the party suffering such loss upon such 
policy shall be entitled to recover from such insurance company ten per cent. in 
excess of the amount of such loss, in any court of competent jurisdiction. * * * 
If such company shall within sixty days after receiving such notice in writing offer 
in writing to pay a fixed sum, being the full amount of the loss sustained by the 
insured under such policy, and the insured shall refuse to accept the same, then in 
any action thereafter brought for such loss, should such insured recover a less sum 
as his loss under such policy than the amount so offered, the insurance company shall 
recover its costs. * * *” 

And Rev. Code 1919, § 9199, providing a standard form of fire insurance policy, 
contains provisions which are a part of the insurance contract here, as follows: 


“In the event of disagreement as to the amount of loss the same shall, as above 
provided, be ascertained by two competent and disinterested appraisers, the assured 
and this company each selecting one, and the two so chosen shall first select a com- 
petent and disinterested umpire; the appraisers together shall then estimate and 
appraise the loss, * * * and, failing to agree, shall submit their differences to the 
umpire; and the award in writing of any two shall determine the amount of such 
loss; * * * and the loss shall not become payable until sixty days after the notice, 
ascertainment, estimate and satisfactory proof of the loss herein required have been 
received by this company, including an award by appraisers when appraisal has been 
required.” 

We have not been heedless of the extremely thorough arguments which have 
been submitted by counsel, and the several authorities which have been cited; but we 
find nothing suggested to create a doubt of what appears to be the simple and ines- 
capable meaning of the foregoing provisions of statute and of the insurance contract. 
Accepting, for the purpose of discussion, the respondent’s view of the facts, we take 
it that the appellant insurance company, after the fire, unreasonably delayed pay- 
ment of the loss; that it unduly delayed acceptance of the insured’s offer to ar- 
bitrate; that there was a difference of opinion as to what items of loss were payable, 
and that the position of the insurance company, in this behalf, was without merit; 
that the insured first commenced and then dismissed an action on the policy; that 
arbitrators or appraisers were then appointed by agreement, in conformity with the 
provisions of the policy; that the loss was determined at $4,600, and that the in- 
sured, before receiving that sum, made known his belief of legal right, and of his 
intention to recover the penalty and interest, for which this action was successfully 
commenced and maintained by him in the trial court. 

[1,2] The purpose of section 9195, supra, was to impose upon a party to the 
insurance contract a penalty in the one case, and costs in the other, where he need- 
lesslv has subjected the other to litigation. If the company did not respond to its 
contractual duty of paying the loss in 60 days after notice thereof, the insured was 
to be entitled to “recover” a penalty of 10 per cent. “in any court of competent 
jurisdiction.” Conversely, if the insurer should offer to pay a fixed sum, and the 
insured “recover” a less sum, the costs were to be upon him. The statute thus 
contemplates that one method of disposition of controversy between the parties 
would be through the effect of trial in a court of competent jurisdiction, with the 
parties invited to avoid litigation by the consequence of penalty or costs. But an- 
other method of settling differences between the contracting parties was pre- 
scribed. The provisions of section 9195 must be construed with, and not apart 
from, the contract clauses relating to arbitration, as provided for in section 9199, 
supra. It may not, by any reasonable interpretation of these statutes, be said 
that an unqualified right in the insured to recover the penalty may attach before 
the amount of the loss becomes payable under the terms of the policy. By the 
contract provision last above quoted, the loss is not payable, in event of arbitra- 
tion, until 60 days after the award of the appraisers. 


[3] Passing all transactions and occurrences which may have taken place after 
the loss and before the award, and those consequences of the parties’ conduct which 
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may have followed, had there been no arbitration, we must be controlled here by the 
fact that the disagreement was submitted to appraisers in the ordinary way, an 
award was made, and it was paid. Respondent’s voluntary election to arbitrate was 
an acceptance of the policy terms applicable to arbitration, including the provision 
last mentioned. As the payment was made in 60 days after the award, no penalty 
was recoverable by the insured, who is respondent here. 

[4] With respect to interest, the respondent does not contend that interest is 
payable in any event, and it appears to be a general rule or ordinary text (33 C. J. p. 
147) that interest is allowable only from the time when, under the policy, the 
amount to which the claimant is entitled is due and payable. But respondent urges 
that, under section 9195, supra, the interest is a part of the penalty prescribed by 
the statute. Reference is made to the fact, that when the insured first commenced 
an action on the policy (which was dismissed without prejudice), the insurer by 
its answer denied all liability under the policy, and that, by other conduct, it disput- 
ed its true liability. Cases are cited to support the proposition that a denial of lia- 
bility on the part of the insurer matures the demand for loss and damages, and 
that interest runs from the date of such denial. See cases cited at 33 C. J. p. 147. 

[5] Though it be assumed in this case that, by reason of the conduct of the in- 
surer, it was, before arbitration, contingently liable for interest, the effect of the un- 
qualified agreement of the parties to submit the dispute to appraisers, under the 
terms of the policy, was the adoption by them of the provision of the policy applic- 
able to arbitration, which provision, in such event, was that the loss should not 
become payable until 60 days after the award. Liability for penalty and for inter- 
est is not contemplated under the statute above quoted, where the loss is paid within 
the tine the insurer is required to make payment by the terms of the contract. 

We are of the opinion that the decision below, permitting respondent to recover 
interest and penalty, computed on the award of appraisers, is error. The judgment 
and order appealed from are reversed. 

Sherwood, P. J., and Burch and Brown, JJ., concur. 

Polley and Campbell, JJ., concur in result. 


ST. PAUL FIRE & MARINE INS. CO. v. STELL. (No. 834.) 
Court of Civil Appeals of Texas. Waco. Sept. 19, 1929. 
Rehearing Denied Oct. 17, 1929. 

20 Southwestern Reporter (2d) 399. 

1. INSURANCE—INSURED HELD NOT REQUIRED TO SHOW LOSS TO 
SPECIFIC ARTICLES WHERE ENTIRE PROPERTY INSURED WAS 
DESTROYED. 

Where evidence conclusively showed that insured’s fixtures and entire stock 
insured under fire policy were totally destroyed, insured was not required to 
show specific loss to specific articles of property. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


2. INSURANCE—COURT WILL NOT PRESUME COUNTRY GROCERY 
STORE DOES NOT USUALLY CARRY FEED, NOR THAT FEED IS 
MORE HAZARDOUS THAN GROCERIES, UNDER FIRE POLICY 
ae GROCERIES AND MERCHANDISE NOT MORE HAZARD- 
OUS. 

When fire policy covered fixtures and merchandise consisting principally of 
groceries and cold drinks and other merchandise not more hazardous, usually 
kept for sale in grocery store, court will not presume that it is unusual for 
grocery store in country to carry feed, nor that feed is more hazardous than 
groceries. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 


3. INSURANCE—INSURER, THROUGH AGENT, MAY RENEW FIRE 
POLICY BY PAROL, AND RENEWAL IS PRESUMED ON SAME 
TERMS AS ORIGINAL POLICY. 

Insurance company, through its duly authorized agent, may contract by 
parol for renewal of fire insurance policy, and, in absence of agreement to 
contrary, presumption is that renewal is on same terms, conditions, and amount 
as provided in original policy. 

(For other cases, see Insurance, Dec. Dig. §§ 145[2], 646[1].) 
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4. INSURANCE—INSURED’S RIGHTS UNDER RENEWAL AGREEMENT 
ATTACHED AS THOUGH ORIGINAL POLICY CONTINUED FOR 
ANOTHER YEAR, WHERE RENEWAL OF FIRE POLICY WAS 
AUTHORIZED. 

Where insurer’s agent, authorized to issue and renew fire policy, issued 
original policy providing that it could be renewed under original stipulations, and 
agent, ten days before expiration of original policy, agreed to renew policy, 
insured’s rights under renewal agreement attached, and should be treated exactly 
as if original policy had, under original stipulations, actually continued in force 
for another year. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

5. INSURANCE —INSURER KNOWING THROUGH AGENT WHEN 
ISSUING POLICY AND RENEWING SAME THAT INSURED HAD NO 
IRON SAFE WAIVED IRON SAFE CLAUSE. 

Where insurer’s agent issuing original policy and contracting to renew same 
knew that insured had no iron safe and that insured kept books and papers in 
wooden desk which was destroyed by fire, insurer, by issuing policy and contract- 
ing to renew same, thereby waived iron safe clause, and could not after loss 
for first time make complaint and assert failure to keep iron safe as defense. 

(For other cases, see Insurance, Dec. Dig. § 389[5].) 

6. INSURANCE—IRON SAFE AND RECORD WARRANTY CLAUSES 
INSERTED FOR INSURER’S PROTECTION MAY BE WAIVED BY 
INSURER. 

Iron safe and record warranty clauses in fire policy, like any other provision 
of insurance policy which is inserted for protection of insurer, may be waived 
by insurer. 

(For other cases, see Insurance, Dec. Dig. § 372.) 

7. INSURANCE—INSURER, KNOWING THROUGH ITS AGENT WHEN 
ISSUING AND RENEWING POLICY THAT INSURED HAD OTHER 
INSURANCE, WAIVED CLAUSE AGAINST OTHER INSURANCE. 
Where insurer, through authorized agent, knew when issuing original policy 

and when renewing same that insured had another policy in another company 

covering same property, issued by its agent in another company, insurer, by 
issuing and renewing policy with such knowledge, waived clause against other 
insurance. 

(For other cases, see Insurance, Dec. Dig. § 389[4].) 

8. INSURANCE—INSURER COULD NOT COMPLAIN UNDER CLAUSE 
LIMITING LIABILITY TO THREE-FOURTHS OF ACTUAL VALUE 
OF PROPERTY, WHERE TOTAL INSURANCE DID NOT’ EQUAL 
SUCH VALUE. 

Where insured property destroyed was shown to be worth between $4,250 
and $4,500, and total insurance by defendant company and another on property 
did not exceed $2,500, defendant could not complain under clause limiting its 
liability to three-fourths of actual value of property nor under clause limiting its 
liability to proportionate part of three-fourths of actual value of property des- 
troyed. 

(For other cases, see Insurance, Dec. Dig. § 501.) 


9. INSURANCE—INSURER ALLOWED THIRTY DAYS TO PREPARE IN- 
VENTORY DID NOT BREACH CONTRACT REQUIRING INVENTORY, 
WHERE FIRE OCCURRED TWO DAYS AFTER RENEWAL INSURs» 
ANCE BECAME EFFECTIVE. 

Where policy provided that insured had thirty days after date in which to 
prepare inventory, and fire occurred two days after contract of insurance, as 
renewed, became effective, there was no breach of clause requiring inventory 
to be furnished. 

(For other cases, see Insurance, Dec. Dig. § 335[2].) 

10. INSURANCE—EVIDENCE OF INSURED’S REQUEST TO KEEP POLI- 
CIES IN FORCE IN SAME COMPANIES DID NOT SHOW RENEWAL 
WAS AGENT’S PERSONAL OBLIGATION. 

In suit to recover under fire policy renewed by insurer’s authorized agent, 
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evidence that insured requested agent to keep policies in force and testimony 
by agent that he was instructed to keep insurance in force in same amount and 
same companies did not show agreement of agent to renew policy was personal 
obligation of agent. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 


11. INSURANCE—EVIDENCE THAT INSURED SUBMITTED BOOKS TO 
ADJUSTER AND TOOK INVENTORY BEFORE FIRE HELD ADMIS- 
SIBLE TO SHOW INVENTORY WAS TAKEN AND CONSIDERED AS 
REQUIRED BY FIRE POLICY. 

In suit on fire policy, requiring inventory at least once each year and within 
twelve months of last preceding inventory, if taken, and requiring inventory 
within thirty days after date of policy if other inventory was not taken, evidence 
that insured, in making adjustment of damage caused by removal of property 
prior to fire, submitted books and accounts to adjuster, and that inventory was 
taken immediately after removal and was found satisfactory, was admissible to 
show that inventory was taken about thirty days before fire and that copy was 
furnished to insurer’s adjuster and was used in arriving at value of property 
totally destroyed by fire. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

12. INSURANCE—EVIDENCE THAT INVENTORY AND INVOICES WERE 
CONSIDERED WITH BANK DEPOSITS, WHICH WERE SALES, IN 
DETERMINING VALUE OF PROPERTY TOTALLY DESTROYED, 
SHOWED REASONABLY ACCURATE METHOD OF DETERMINING 
VALUE. 

In suit under firé policy, evidence that inventory taken before fire, together 
with invoices of goods purchased, were compared to bank deposits, which were 
sales, showed reasonably accurate method of arriving at value of stock totally 
destroyed, and was at least sufficient to rebut claim that value of stock destroyed 
was determined by mere guess. 

(For other cases, see Insurance, Dec. Dig. §665[4].) 

Appeal from District Court, Hill County; Walter L. Wray, Judge. 

Suit by T. C. Stell against the St. Paul Fire & Marine Insurance Company 
Judgment for plaintiff, and defendant appeals. Affirmed. 

E. G. Senter and M. H. Baughn, both of Dallas, for appellant. 

Collins & Martin, of Hillsboro, for appellee. 

STANFORD, J. This suit was filed by appellee, T. C. Stell, against appellant, t: 
recover $1,000 insurance on his stock of goods, which was totally destroyed by 
fire. Appellee alleged, in substance, that on February 25, 1927, appellant, through 
J. A. Christie, its local agent at Irene, Hill County, Tex., executed and delivered 
to appellee its policy of insurance No. 158642, insuring appellee against loss by 
fire on his stock of goods from noon February 25, 1927, to noon February 25, 
1928, in the sum of $1,000; that said policy provided for its renewal; that about 
February 15, 1928, appellee contracted with appellant to renew said policy for 
another year at its expiration on February 25, 1928; that appellee relied upon 
appellant to renew said policy, and that, if it had been renewed by appellant, 
as said appellant had.agreed to do, said renewal policy would have been sub- 
stantially the same policy as No. 158642, which is made a part of appellee’s 
pleading; that, by reason of said verbal agreement on the part of appellant with 
appellee to renew said policy and the satisfaction of the premium therefor by 
appellee, appellant became bound and obligated to protect appellee against loss 
by fire on his said stock of goods to the same extent as if appellant Had actually 
renewed for another year said original policy No. 158642; that appellant failed 
to renew said policy, as it agreed and contracted with appellee to do, and as 
appellee relied upon it to so do; and that on February 27, 1928, two days after 
the expiration of the original policy as per its terms, the building and appellee’s 
entire stock of goods therein contained were totally destroyed by fire, etc. 

Appellant pleaded a general demurrer, a general denial, a provision pro- 
hibiting other insurance, a denial of the authority of J. A. Christie, and that, if 
Christie as agent of appellant did make the verbal agreement to renew the policy, 
he failed to report same to appellant’s general agents at Houston, that the 
original policy contained the record warranfy clause, requiring complete itemized 
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inventories of stock, and of business transacted by appellee, the iron safe clause, 
the three-fourths clause, etc.; and alleged that, if said policy had been renewed, 
it would have contained all of said clauses, and that all of said provisions were 
breached, etc. 

In response to special issues the jury found: 

(1) That on or about the 15th day of February, 1928, and prior to the 25th 
day of February, 1928, J. A. Christie, as agent of the defendant, St. Paul Fire 
& Marine Insurance Company, did, in consideration of the regular premium to be 
paid by plaintiff, have an understanding and make an unconditional agreement 
with plaintiff to renew the certain $1,000 fire insurance policy dated February 25, 
1927, and being the same policy that has been introduced in evidence in this case. 

(2) That the reasonable cash market value of plaintiff’s fixtures so insured 
at the time of the fire on the 27th day of February, 1928, was $750. 

(3) That the reasonable cash market value of the stock of merchandise of 
plaintiff so insured at the time of the fire on February 27, 1928, was $3,500. 

(4) That in the fire of February 27, 1928, plaintiff sustained a total loss of the 
stock and fixtures so insured. 

On said findings and such other findings as the court, under the pleadings 
and evidence, was authorized to make, the court entered judgment for appellee 
for $1,000, from which judgment the appellant has duly appealed and presents 
the record here for review. 

Under its first proposition, appellant contends the court erred in refusing to 
instruct a verdict in its favor for the following reasons: 

[1] (a) Because there was no evidence to show any specific loss to any 
specific item of property, and appellee’s testimony as to the loss was too vague 
to support the judgment. The record discloses that appellee was a merchant 
in the town of Irene, doing a general merchandise business, principally groceries, 
but that he also carried feed and cold drinks, and had fixtures. The original 
policy was for $250 on the fixtures and $750 on appellee’s stock. The evidence 
is undisputed, and the jury found, that at the time of the fire appellee’s fixtures 
were of the reasonable value of $750, and that his stock of merchandise was of 
the reasonable value of $3,500. The jury found, and the evidence is conclusive, 
that appellee’s fixtures and his entire stock were totally destroyed. There being 
nothing left of either stock or fixtures to salvage, it was impossible, and .we 
think was not required to show specific loss to specific articles of property 
There is no merit in the above contention. 

[2] (b) Because the evidence as to loss sustained included items not covered 
by the policy. The policy coverage was $250 on the fixtures and upon the mer- 
chandise as follows: “$750.00 on stock of merchandise consisting principally of 
groceries and cold drinks and other merchandise not more hazardous such as 
usually kept for sale in a grocery store.” The evidence shows appellant, in 
addition to groceries, also carried some feed. There is no evidence that it is 
unusual for a grocery store in the country or in a small country town to also 
carry feed, and this court, in the absence of any evidence, will not so presume. 
Neither will we presume that feed is more hazardous than groceries. There is 
no pleading nor proof by appellant that appellee handled anything more hazard- 
ous than groceries and cold drinks. 

(c) Because, as appellant contends, there was no evidence offered to sup- 
port his claim that he made a definite contract or agreement with the agent of 
appellant to renew his insurance upon his stock of goods and fixtures. The jury 
found that appellee made such contract with the agent of appellant. We will 
not undertake to set out the evidence supporting such finding, but will say we 
have examined same, and find the evidence is not only ample to support the 
jury’s finding, but there is no evidence to the contrary. 


[3] (d) Appellant contends further that appellee made no proof of loss in 
accordance with the provisions of the contract pleaded by him, in that, if the orig- 
inal contract had been renewed, as appellee claims appellant had contracted to 
do, then it would have been the same policy, except as to date of beginning and 
expiration, as No. 158642, and would have contained the same coverage, condi- 
tions, and provisions, and so would have contained the “record warranty clause,” 
the “iron safe clause,” the “no other insurance clause,” and the “three-fourths 
insurance clause,” the “inventory clause,” and that all of said provisions were 
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breached, etc. The law is well settled in this state that an insurance company, 
through its duly authorized agent, may contract by parol for the renewal of a 
fire insurance policy; and, in the absence of an agreement to the contrary, the 
presumption is that the renewal is upon the same terms, conditions, and amount 
as provided in the original policy. United States Fire Ins. Co. v. Fife et al. 
(Tex. Civ. App.) 6 S. W.(2d) 211; Cohen v. Ins. Co., 67 Tex. 325, 3 S. W. 296, 
60 Am. Rep. 24; American Cent. Ins. Co. v. Robinson (Tex. Civ. App.) 219 S. W. 
277; Republic Ins. Co. v. Poole (Tex. Civ. App.) 257 S. W. 624; Orient Ins. Co. 
v. Wingfield, 49 Tex. Civ. App. 202, 108 S. W. 788; Austin Fire Ins. Co. v. Adams- 
Childers Co. (Tex. Civ. App.) 232 S. W. 339. That J. A. Christie was the agent 
of appellant and had the authority to issue and deliver fire insurance policies, and 
also to contract for the renewal of such policies, is not questioned. That the 
said J. A. Christie, as agent for appellant, did, on February 25, 1927, issue and 
deliver to appellee the original policy for $1,000 covering his stock of goods 
is not controverted. That the said J. A. Christie, on or about February 15, 1928, 
about ten days before the expiration of the original policy No. 158642, as agent 
for appellant, did contract and agree with appellee to renew said policy for an- 
other year, is established by this record. Said original policy provided: “This 
policy may by a renewal be continued under the original stipulations, in con- 
sideration of premium for the renewed term, provided that any increase of 
hazard must be made known to this company at the time of renewal or this 
policy shall be void.” 

[4-6] There is no contention that there was any increase of hazard during 
the year following the year of the expiration of the original policy. We think 
appellee’s rights under the renewal agreement attached and should be treated 
exactly the same as if the original policy No. 158642 had been “under the 
original stipulations” actually continued in force another year from February 25, 
1928. The evidence is conclusive that appellant’s agent, J. A. Christie, who issued 
the origial policy and contracted to renew same, knew at the time he did so that 
appellee had no iron safe, and knew that appellee kept all his books, invoices, 
etc., in a wooden desk. The evidence shows an inventory was taken about a 
month before the fire, and that books and records were kept which met the 
requirements of the policy, but they were all destroyed by the fire. The iron 
safe and record warranty clauses, like any other provision of an insurance policy 
which is inserted for the protection of the insurer, may be by the insurer waived. 
Appellant, through its agent, J. A. Christie, knowing at the time the original 
policy was issued, and also when the renewal agreement was made, that appellee 
had no iron safe and kept his books, records, etc., in a wooden desk, by the 
issuance of said policy and by contracting to renew same thereby waived said 
clauses. Appellant, knowing appellee had no iron safe and was keeping his 
records in a wooden desk, will not be permitted, under well-settled principles 
of law, to acquiesce in his so doing by issuing and delivering the policy, renewing 
same, collecting the premiums thereon, and then, after a loss, for the first time 
make complaint and assert such failure as a defense. Detroit F. & M. Ins. Co. 
v. Wright (Tex. Civ. App.) 273 S. W. 628, writ refused; Camden Fire Ins. Co. v. 
Yarborough (Tex. Civ. App.) 229 S. W. 336, writ dismissed; Old Colony Ins. Co. 
v. Starr-Mayfield Co. (Tex. Civ. App.) 135 S. W. 252; Texas State Mut. Fire Ins. 
Co. v. Leverette (Tex. Civ. App.) 289 S. W. 1032, writ refused; Mitchell v. 
Insurance Co., 72 Miss. 53, 18 So. 86, 48 Am. St. Rep. 535; 3 Cooley Briefs on 
Insurance, 2644; 3 Joyce on Insurance (2d Ed.) 2064. The above contention of 
appellant is overruled. 


[7, 8] What is said above applied with equal force to the clause prohibiting 
other insurance. The record is conclusive that at the time appellant, through 
J. A. Christie, issued said original policy, and at the time it, through said agent, 
contracted to renew same, it knew appellee had another policy in another com- 
pany covering the same property for not over $1,500, issued by said agent 
Christie in another company, and its issuance of said policy and agreeing to 
renew same, having such knowledge, constituted a waiver of said clause. See 
authorities above cited. As the property destroyed was shown to be of the 
value of $4,250 or $4,500, and the total insurance on same did not exceed $2,500, 
appellant has no grounds for complaint under the clause limiting appellant’s 
liability to three-fourths of the actual value of the property, nor under the 
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clause limiting its liability to its proportionate part of three-fourths of the actual 
value of the property destroyed. Camden Fire Ins. Co. v. Sutherland (Tex. 
Com. App.) 284 S. W. 927; Southern Mut. Fire Ins. Co. v. Mazoch (Tex. Civ. 
App.) 291.S. W. 257, writ dismissed; Detroit F. & M. Ins. Co. v. Wright (Tex. 
Civ. App.) 273 S. W. 628. 

Appellant’s policy contained the following provision: “Section 1. The 
assured will take complete itemized inventory of stock on hand at least once 
in each calendar year and within twelve months of the last preceding inventory 
if such has been taken. Unless,such an inventory has been taken within twelve 
calendar months prior to the date of this policy, and together with a set of 
books showing a complete record of business transacted since the taking of such 
inventory is on hand at the date of this policy, one shall be taken within thirty 
days after the date of this policy, or in each and either case this entire policy 
shall be null and void.” 

[9] The contract of insurance as renewed became effective February 25, 
1928. Under the above provision of the policy appellee had thirty days, or until 
March 25, 1928, in which to prepare such inventory, and, this being true, he 
could not have been in default in failing to furnish such inventory at the time 
of the fire on February 27, 1928. The record shows affirmatively there was no 
breach of the clause requiring an inventory to be furnished. Royal Insurance 
Co. v. Wright & Co. (Tex. Civ. App.) 148 S. W. 824; 14 R. C. L. p. 1142. 

We have considered all of appellant’s grounds upon which it contends it 
was entitled to an instructed verdict, as set forth in its first assignment, and 
overrule same. 

[10] Under a number of other propositions appellant again contends that, if 
J. A. Christie made any contract of renewal with appellee, same was too vague to 
be enforceable, and, if made, was the personal obligation of J. A. Christie. Ap- 
pellee testified, in substance, that about February 15, 1928, he requested J. A. 
Christie to keep his policies in force. J. A. Christie testified: “Prior to the 
time this policy expired on February 25th, 1928, I did have a conversation with 
Mr. Stell with reference to a renewal of this policy * * * Mr. Stell instructed 
me to keep his insurance in force in the same amount and in the same companies. 
The St. Paul Fire & Marine Insurance Company was one of the companies 
in which he had a policy. After the adjustment of the removal damage by Mr. 
Davis, when Mr. Stell learned the companies his insurance was in, he stated 
that Mr. Davis had made such satisfactory adjustment with those companies, 
for me to keep his insurance in force in those companies with the same amount 
= each company. In reply to that, I stated that I would keep his policies in 
orce. 

There was no evidence that the agreement of Christie to renew the policy 
was a personal obligation, There is no merit in these contentions, and they are 
overruled. 4 

Under other propositions, appellant contends the court erred in permitting 
appellee to testify in reference to a removal damage which occurred January 
24, 1928, and the adjustment of same, because there were no pleadings to support 
it, and because whatever information was acquired in making said adjustment 
was not binding upon appellant, also because said evidence did not tend to 
throw any light on the issues in the instant case. The record shows that on 
January 24, 1928, a fire broke out in a building that was near the building occu- 
pied by appellee, and to protect his stock appellee moved his stock, or a part of 
it, from the building until the fire was put out, and a small claim for damage by 
removal was presented to the insurance company, adjusted, and paid. On Feb- 
ruary 27, 1928, the building occupied by appellee, and his entire stock, including 
books, records, etc., were totally destroyed by fire. The same adjuster who 
adjusted the removal damages also adjusted the total loss by fire. Appellee, 
in referring to the adjustment of the fire loss, testified: “In making adjustment 
of that removal damage, 1 did submit my books and accounts, as kept by Mr. 
Mason, to Mr. Davis, the adjuster.” 


And again: “For the removal damage we took inventory immediately after 
the removal, and had the ledger, and Mr. Davis, the adjuster, went over it and 
said it was satisfactory and he and me signed those statements as to the inven- 
tory at that time; then when we had the total loss, our records, most of them, 
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were destroyed, and we had a copy of our invoices from January 24th up to Feb- 
ruary 27th, from all the people we were dealing with, and we took those against 
our bank deposits, which were our sales * * * and Mr. Davis stated to me that 
that was satisfactory, and I relied upon his statement.” 

[11, 12] The policy required an inventory at least once in each calendar year 
and within twelve months of the last preceding inventory if such has been taken, 
and provides, if such inventory has not been taken, one shall be taken within 
thirty days after the date of the policy, otherwise the entire policy shall be null 
and void. Appellant contended the policy was void because the inventory clause 
had not been complied with. The above evidence was admissible to show not 
only that an inventory had been taken about thirty days before the fire, but also 
to show a copy of same was furnished appellant’s adjuster, and that said 
inventory, together with the invoices of goods purchased from January 24, 1928, 
the date of the removal damage, to February 27, 1928, the date of the fire loss, 
together with appellee’s bank deposits during said period, were used by appellee 
and appellant’s adjuster in arriving at the value of the property totally destroyed 
by fire. This we think was a reasonably accurate method of arriving at the 
value of the stock totally destroyed, and was at least sufficient to rebut appellant’s 
contention that appellee’s evidence that the value of the stock totally destroyed 
was $3,500 was a mere guess. Said evidence was admissible. 

We have considered all of appellant’s assignments, and, finding no reversible 
error, the judgment of the trial court is affirmed. 


CONTINENTAL MUTUAL FIRE INS. CO. v. WALLES: (No. 1876.) 
Court of Civil Appeals of Texas. Beaumont. July 23, 1929. 
20 Southwestern Reporter (2d) 405. 
1. APPEAL AND ERROR—OBJECTION THAT PETITION WAS SUBJECT 
TO GENERAL DEMURRER WILL BE DEEMED WAIVED, WHERE 
RECORD WAS SILENT REGARDING ACTION ASKED OR TAKEN 


THEREON. 

Where there was nothing in record to show that demurrer was presented to 
court or that any action was asked or taken thereon, objection that petition was sub- 
ject to general demurrer will be deemed to have been waived. 

(For other cases, see Appeal and Error, Dec. Dig. § 500[2].) 


2. APPEAL AND ERROR—QUESTION RAISED BY GENERAL DEMURR- 
ER WILL BE TREATED AS ONE OF FUNDAMENTAL ERROR WHEN 
SUGGESTED, WHERE PETITION NOT GOOD AGAINST GENERAL 
DEMURRER. WOULD NOT SUPPORT JUDGMENT. 

Question raised by general demurrer will be treated as one of fundamental 
error when suggested, where petition failing to state cause of action, and therefore 
not good against general demurrer, would not support judgment based thereon. 

(For other cases, see Appeal and Error, Dec. Dig. § 193[9].) 


3. INSURANCE—PETITION IN SUIT ON FIRE POLICY HELD SUFFI- 
CIENT AGAINST GENERAL DEMURRER WITHOUT ALLEGING 
CONSIDERATION FOR POLICY. 

Petition, in suit to recover loss under fire policy, not alleging consideration for 
issuance of policy, held sufficient against general demurrer, since insurance policy 
was written contract, and, as such, imported consideration, and, if consideration had 
failed, burden was on insurer to plead and prove such fact. 

(For other cases, see Insurance, Dec. Dig. § 629[2].) 


7. INSURANCE—STATUTE IMPOSING PENALTY FOR FAILURE TO 

PAY VARIOUS INSURANCE LOSSES WITHIN 30 DAYS AFTER DE- 

a HELD INAPPLIABLE TO FIRE COMPANIES (Rev. St. 1925, art. 

4736). 

Rey. St. 1925, art. 4736, imposing penalty for failure to pay loss under various 
forms of insurance policies within 30 days after demand therefor, together with 
reasonable attorney’s fees for prosecution and collection of loss, held inapplicable to 
fire insurance companies, 


(For other cases, see Insurance, Dec. Dig. § 602.) 
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11. INSURANCE—INCLUDING INTEREST IN JUDGMENT FOR TOTAL 
FIRE LOSS, WHERE AMOUNT OF INSURANCE ON DWELLING AND 
FURNITURE WAS NOT SEPARATELY DETERMINED, HELD ERROR 
(Rev. St. 1925, art. 4929). 


Where dwelling house and household furniture was totally destroyed by fire, and 
there was no showing on respective amounts for which each was insured, nor time 
of payment of loss on household goods under policy, rendering judgment for interest 
on whole amount of insurance from time of fire held erroneous, since Rev. St. 1925, 
art. 4929, making total loss of property insured under fire policy a liquidated demand, 
is inapplicable to personal property. 

(For other cases, see Insurance, Dec. Dig. § 598.) 


Error from District Court, Orange County; W. C. Ramsey, Judge. 

Suit by Hilton Walles against the Continental Mutual Fire Insurance Company. 
To review a judgment for plaintiff, defendant brings error. Modified, and, as 
modified, affirmed. 

Alva W. Bounds and Elton M. Hyder, both of Fort Worth, for plaintiff in 
error. 

F. G. Vaughn, of Beaumont, for defendant in error. 

O’Quinn, J. Defendant in error sued plaintiff in error in the district court of 
Orange county to recover upon a fire insurance policy. The allegations of his pe- 
tition. omitting formal parts, are: 

“Now comes Hilton Walles, hereinafter styled Plaintiff, complaining of Con- 
tinental Mutual Fire Insurance Company of Texas, hereinafter styled Defendant, 
for cause of action says as follows: 

“1. Plaintiff represents unto the Court, that he is a resident citizen of Orange 
County, Texas, and that the defendant, Continental Mutual Fire Insurance Com- 
pany of Texas, is a Corporation, duly incorporated under and by virtue of the Laws 
of the State of Texas with an office and agent in Ft. Worth, Texas, upon whom 
Service of Citation may be had. 

“2. Plaintiff represents unto the Court, that during all the time hereinafter 
mentioned, that the defendant was engaged in the business of writing fire insurance 
in the State of Texas. 

“3. Plaintiff represents unto the Court, that on the 15th day of June, 1928, that 
the defendant issued to the plaintiff herein Fire Insurance Policy No. 3809, insuring 
against loss by fire, the following described property: 

“Item 1. On the two story, Shingle roof, frame building, and additions at- 
tached thereto, including foundations, all permanent piping and fixtures for light- 
ing, heating and water service, occupied by the owner as a dwelling, and situated in 
the town of Vidor, Orange County, Texas. 


“Item 2. On the Household goods, including Beds, Bedding, Linens, Floor 
Coverings, Draperies, Tables, Chairs, Living Room, and Bed Room suites, Sewing 
Machines, Baby Carriages, Pictures and their Frames, Trunks, Valises and Jewelry 
in use, Plate and Plated Ware, China, Glass and Crockery Ware, Stoves, Kitchen 
Furniture and Utensils, only while contained in the above described building. 

“4. Plaintiff represents unto the Court, that the reasonable market value of the 
above described goods at the time of said loss was $2,750.00. 

“5. Plaintiff represents unto the Court, that on August Ist, 1928, that all of the 
above property was destroyed by fire, and Plaintiff alleges, that on September 7th, 
he notified the Defendant of said loss and requested and demanded of the Defendant, 
the payment for the loss of said above described property, in the sum of Two 
Thousand Seven Hundred and Fifty Dollars, ($2,750.00) and that the Defendant 
has failed and refused to pay same to his damage in the sum of Three Thousand 
Dollars ($3,000.00). 

“6. Plaintiff represents unto the Court, that by reason of the failure of the De- 
fendant to pay the Plaintiff herein, as provided for in said Policy, and as contracted 
and agreed between the Plaintiff and the Defendant that he has been compelled to 
retain counsel to represent him in the prosecution of this suit, and has contracted 
and agreed with the undersigned Attorney to represent him in the filing of said suit 
and in the trial of said cause, and has agreed to pay him the sum of Five Hundred 
Dollars ($500.00), which is reasonable. 

“Wherefore, Plaintiff prays the Court that the Defendant be cited to appear 
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and answer this suit, and that upon a trial hereof, that he recover the sum of Two 
Thousand Seven Hundred and Fifty Dollars ($2,750.00), the amount due under 
the terms of said policy, with interest thereon, at the rate of Six per cent (6%) per 
annum from the 6th day of August, A. D. 1928, until the day of payment, and that 
he recover the sum of Two Hundred and Seventy-Five Dollars ($275.00) as damages 
for delay, and Five Hundred Dollars ($500.00) as Attorney’s fees, for costs of suit, 
and for such other and further relief that he may show himself justly entitled to.” 
Plaintiff in error answered by general demurrer and general denial. 


The case was tried to the court without a jury. It is recited in plaintiff in 
error’s brief that it offered no evidence on the trial, nor did it cross-examine wit- 
nesses for defendant in error. Judgment was rendered for defendant in error in 
the sum of $2,750, the amount alleged to be due under the terms of the policy, and 
for $275 as damages for delay in making payment after notice of the loss and de- 
mand for payment, and for $350 as an attorney’s fee, and for $42.62 interest, being 
interest at the rate of 6 per cent. on the amount of the policy from the date of the 
loss to the date of the judgment, to which judgment plaintiff in error excepted and 
gave notice of appeal. 

There is no statement of facts nor any findings of fact by the court in the 
record. No motion for new trial was made, nor were there any assignments of 
error filed in the trial court. The case is before us on writ of error. 

There is no brief for defendant in error. 

[1-3] Plaintiff in error, in its brief, presents several assignments of error, all 
urged as showing fundamental error. The first assignment asserts that; for several 
reasons set out, the court erred in rendering judgment for defendant in error be- 
cause defendant in error’s petition was subject to a general demurrer, and that the 
court erred in overruling its general demurrer. There is nothing in the record to 
show that plaintiff in error’s demurrer was presented to the court, or that the court 
took any action thereon. No rule is better settled by repeated decisions of the ap- 
pellate courts than that, where the record is silent as to any action asked or taken 
upon a demurrer, it will be deemed to have been waived. Bonner v. Glenn, 79 Tex. 
531, 15 S. W. 572; Hickman v. Withers, 83 Tex. 578, 19 S. W. 138. 

However, since a petition not good against a general demurrer—which fails to 
state a cause of action—would not support the judgment of recovery thereon, the 
question raised by the general demurrer will be treated as one of fundamental error 
when suggested. Plaintiff in error, in its brief, suggests fundamental error in the 
judgment by reason of the insufficiency of defendant in error’s petition to state a 
cause of action, so we will examine same for fundamental error. Plaintiff in error 
suggests that, because defendant in error did not allege in his petition a consideration 
for the issuance of the policy of insurance issued to him by plaintiff in error and 
upon which the suit is founded, the petition was subject to a general demurrer and 
insufficient to support a judgment. The insurance policy was a written contract, 
and as such imported a consideration. If for any reason the consideration had 
failed, the burden was upon plaintiff in error to have pleaded and proved failure of 
consideration. This it did not do. 

[4,5] Plaintiff in error also suggests fundamental error because: (a) Defendant 
in error’s petition failed to allege the terms and conditions of the contract of in- 
surance; (b) that said petition did not allege that defendant in error had per- 
formed the conditions precedent to his right to recover under the terms of the 
policy; (c) that the petition did not allege that defendant in error had an insurable 
interest in the property covered by the policy and destroyed by fire; and (d) said 
petition did not allege that the contract of insurance was in force and effect at the 
time the property covered by the policy was destroyed by fire—by reason of all of 
which the petition was subject to a general demurrer, wholly failed to state a cause 
of action, and was insufficient in law to support the judgment rendered. The 
failure to directly allege the matters complained of does not constitute fundamental 
error. They are not matters that could be reached by a general demurrer, but, if 
the defects existed, they were such as should have been challenged by special ex- 
ceptions. The petition, when given the benefit of all intendments and inferences 
that might be legally drawn from the matters alleged, was good as against a general 
demurrer. Furthermore, though plaintiff’s cause of action may have been defectively 
stated, it was amendable, and therefore good as against a general demurrer. German 





106 The Insurance Law Journal, Vol. 74 [Jan., 1930 


Ins. Co. v. Gibbs (Tex. Civ. App..) 35 S. W. 679; Northwestern Nat. Ins. Co. v. 
Woodward, 18 Tex. Civ. App. 496, 45 S. W. 185 (writ refused) ; Pennsylvania Ins, 
Co. v. Jameson Bros., 31 Tex. Civ. App. 651, 73 S. W. 418 (writ refused) ; Automo- 
bile Ins. Co. v. Bridges (Tex. Civ. App.) 5 S. W. (2d) 244, 246; Western Medical 
Arts Building Corporation v. Bryan (Tex. Civ. App.) 5 S. W. (2d) 862, 865. 

Plaintiff in error cites us to the case of Commercial Union Assur. Co. v. Dunbar, 
7 Tex. Civ. App. 418, 26 S. W. 628 and German Ins. Co. v. Everett (Tex. Civ. App.) 
36 S. W. 125, as sustaining its contention that defendant in error’s petition was 
subject to a general demurrer for want of the allegations urged. These decisions 
were both written by Judge Neill of the San Antonio Court of Civil Appeals, but 
in the later case of Northwestern Nat. Ins. Co. v. Woodward, 18 Tex. Civ. App. 496, 
45 S. W. 185, he expressly repudiated and overruled the holdings in the Dunbar and 
Everett Cases. The Woodward Case was carried to the Supreme Court on an appli- 
cation for writ of error, and the writ was refused. 


[6,7] The second assignment complains that the court erred in rendering judg- 
ment for defendant in error for $275 as a penalty and for $350 as an attorney’s fee, 
against it, because of its refusal to pay the amount of the policy upon notice of loss 
and demand for payment, because same was not authorized by law. As the court 
was not directly authorized either by the common law, or by staute to give judgment 
in the nature of damages against plaintiff in error, a fire insurance company, for 
delay in making payment of losses by it insured, or for attorney’s fees, we presume 
that it rendered judgment for the penalty and attorney’s fees by virtue of article 
4736, Rev. St. 1925, but, if so, it was error, as this article does not apply to fire 
insurance companies. 


[8-10] Plaintiff in error’s third assignment of error, urged as fundamental error, 
complains that the court erred in rendering judgment for defendant in error because 
the judgment was not supported by the evidence, and hence was unauthorized, un- 
enforceable, and void. The question of the sufficiency of the evidence to support 
a verdict or judgment is not one of fundamental error, but is one that must be as- 
signed regularly. Under the decisions, the court, in searching for fundamental 
error, is neither required nor permitted to examine the statement of facts to as- 
certain the sufficiency of the evidence. Furthermore in the instant case there is 
neither a statement of facts nor findings of fact by the court, so that the sufficiency 
of the evidence could not be determined by the record. In that condition of the 
record, the presumption is that there was sufficient evidence before the court to sup- 
port and justify the judgment. 

[11,12] On plaintiff in error’s suggestion of fundamental error, we take note 
of the judgment for $42.62 interest, being interest on the amount of. the policy from 
the date of the loss to the date of the judgment. The property insured consisted of 
a dwelling house, and the household furniture, etc. The total amount of insurance 
on both was $2,750. Defendant in error alleged that on August 1, 1928, all of the 
property insured was destroyed by fire. Article 4929, Rev. St. 1925, provides: 

“A fire insurance policy, in case of a total loss by fire of property insured, 
shall be held and considered to be a liquidated demand against the company for the 
full amount of such policy. The provisions of this article shall not apply to per- 
sonal property.” ; 


Under this law the amount for which the house was insured became a liquidated 
demand, and defendant in error was entitled to interest on this amount from the 
date of the loss, but there is nothing in the record to inform us for what amount the 
house was insured. Under the statute, the amount for which the household goods 
were insured, they being personal property, did not become a liquidated demand, 
and interest on the amount for which they were insured would not begin to run 
until the time for payment provided in the policy, and, that not being shown, then 
not until the date of the judgment; hence the giving of judgment for interest on 
the whole amount for which they were both insured from the date of the fire to the 
date of judgment was error. There being nothing in the record to advise us of the 
different values for which the house or the household goods were insured, the in- 
terest cannot be found by us, and hence the judgment should be for interest 
on the whole from the date of the judgment in the trial court, November 14, 1928. 

From what we have said it follows that the judgment of the trial court should 
be reformed by omitting and disallowing the items of $275 adjudged as a penalty for 
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delay in making payment, and $350 granted as an attorney’s fee, and $42.62 interest 
above discussed, and by granting judgment for interest at the rate of 6 per cent. per 
annum on the amount of the policy, $2,750, from and after the date of the judgment, 
to wit, November 14, 1928, and that as so reformed the judgment should be 


affirmed, and it is so ordered. The costs of this appeal will be taxed against 
defendant in error. 


SHIELDS et al. v. VERMONT MUT. FIRE INS. CO. 
Supreme Court of Vermont. Caledonia. Oct. 1, 1929. 
147 Atlantic Reporter 352. 

1. INSURANCE—DENYING LIABILITY WAIVES PROOF OF LOSS; 
ACTION COMMENCED MORE THAN 45 DAYS AFTER DENIAL OF 
LIABILITY HELD NOT PREMATURE (G. L. 5568; Acts 1921, No. 160, § 1). 
Where no proof of loss was executed, but insurer wrote letter denying 

liability, suit commenced more than 45 days after such denial of liability held 

not premature, under G. L. 5568, or Acts 1921, No. 160, § 1, since clause requiring 
proof of loss is waived by unconditional denial of liability, and 45-day period 
provided for in Acts 1921, No. 160, would run from date of such denial. 

(For other cases, see Insurance, Dec. Dig. §§ 559[1], 621.) 


2. INSURANCE—ADMISSION OF INSURER’S LETTER DENYING LJIA- 
BILITY HELD NOT ERROR, WHERE NO PROOF OF LOSS WAS 
EXECUTED. 

In action on lightning clause of fire policy, in which plaintiffs admitted that 
no proof of loss was executed, admission in evidence of letter from insurer, 
stating that “we have decided to deny liability,” held not error. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

7. INSURANCE—WHETHER PLAINTIFF'S BARN WAS STRUCK BY 
LIGHTNING HELD FOR JURY. 

In action on lightning clause of fire policy, evidence, though circumstantial, 
relating to storm, condition of wreckage, and nature and results of lightning, 


held to take to jury question whether plaintiff’s barn was struck by lightning, 
or blown down by wind. 


(For other cases, see Insurance, Dec. Dig. § 668[10].) 


8. INSURANCE—EVIDENCE SUSTAINED FINDING THAT ENTIRE 
DAMAGE TO PLAINTIFF’S BARN WAS CAUSED BY LIGHTNING. 
In action on lightning clause of fire policy, evidence held sufficient to sustain 
finding that entire damage to plaintiff’s barn was caused by lightning, and not 
by wind. 
(For other cases, see Insurance, Dec. Dig. § 665[4].) 


10. INSURANCE—GENERAL DENIAL DID NOT PUT IN ISSUE QUES- 
TION OF INSURED’S TITLE, NOTWITHST'ANDING PLAINTIFF'S 
ALLEGATION THAT INSURED PROPERTY WAS “PROPERTY OF 
THE SAID PLAINTIFFS” (G. L. 1801). 

Where plaintiff, suing on lightning clause of fire policy, alleged that insured 
property was “property of the said plaintiffs,” general denial did not put in issue 
question of plaintiff’s title, since, under G. L. 1801, such general denial puts in 
issue only execution of policy and amount of damages. 

(For other cases, see Insurance, Dec. Dig. § 645[1].) 


28. INSURANCE—CHARGE THAT INSURED COULD RECOVER INTER- 
EST FROM DATE 60 DAYS AFTER INSURER’S DENIAL OF LIA- 
BILITY HELD AS FAVORABLE AS INSURER WAS ENTITLED TO, 
THOUGH NO PROOF OF LOSS WAS FILED (G. L. 5568). 

In action on lightning clause of fire policy, instruction that plaintiffs could 
recover interest from date 60 days after defendant’s denial of liability held as 
favorable to defendant as it was entitled to receive, notwithstanding that no 
proof of loss was filed, within G. L. 5568. 

(For other cases, see Insurance, Dec. Dig. § 669[1].) 

33. INSURANCE—IN ACTION ON LIGHTNING CLAUSE OF FIRE POLICY 
COVERING BARN, EVIDENCE SUPPORTED VERDICT FOR $2,871.50. 
In action on lightning clause of fire policy, evidence held sufficient to support 
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verdict for $2,871.50, where insured’s barn was on farm of 400 acres, and was 
shown to be worth $4,000 at time of destruction, while remains were worth $500, 
and it was shown that it would cost $200 to dismantle wrecked building and pile 
lumber. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Exceptions from Caledonia County Court; John S. Buttles, Judge. 

Action by Charles A. Shields and another against the Vermont Mutual Fire 
Insurance Company. Verdict for plaintiffs, and defendant brings ‘exceptions. 
Affirmed. 

Argued before Watson, C. J., and Powers, Slack, Moulton, and Willcox, JJ. 

Charles A. Shields and David S. Conant, beth of St. Johnsbury, in pro. per. 

Fred L. Laird and George L. Hunt, both of Montpelier, for defendant. 

Mouton, J. This is an action of contract, upon lightning clause in two policies 
of fire insurance, only one of which, covering a certain barn, is here in question. 
The answer is a general denial and special defenses. After trial by jury, the 
verdict was for the plaintiff. The case is here on the defendant’s exceptions. The 
clause in question is as follows: 

“Lightning Clause —This policy also covers direct loss or damage to the pro- 
perty insured by lightning (meaning thereby the commonly accepted use of the term 
‘lightning’ and in no case to include loss or damage by cyclone, tornado or wind- 
storm) whether fire erisues or not.” 

[1, 2] The first question to be considered arises upon exceptions to the denial 
of the defendant’s motions for a nonsuit, and for a directed verdict, and to the 
admission in evidence of a letter from the defendant to the plaintiffs ( Plaintiffs’ 
Exhibit 7), dated August 5, 1927, and saying, with reference to the policy in ques- 
tion: “After careful examination of this case, we have decided to deny liability, 
as the barn was blown down, and not struck by lightning.” 

The motion for a nonsuit was upon the ground that on the uncontradicted 
evidence no proof of the alleged loss or damage had been executed; that the alleged 
loss exceeded $100, and that no written permission to pay had been given the 
defendant by the insurance commissioner, wherefore the defendant was expressly 
prohibited from paying any such loss or damage, by force of No. 160, Acts 1921. 

The grounds for the motion for a verdict here material are a practical reitera- 
tion of the ground stated in the motion for a nonsuit; that, since no proof of loss had 
been received, no such loss was yet due and payable for force of G. L. 5568; and 
the action was prematurely brought. 

The plaintiffs admit that no proof of loss was executed by them, or sent to the 
defendant, but they rely upon the denial of liability contained in the letter above 
quoted, as a waiver of such proof by the defendant. To this the defendant re- 
plies, in effect, that although a stipulation in an insurance policy relating to proofs 
of loss may be waived, and is waived by a denial of liability, the statutes above men- 
tioned contain limitations upon the right of action, which are not contractual in na- 
ture, and cannot be waived. 


By G. L. 5568, it is provided that: “The amount of the loss under a fire in- 
surance policy shall be due and payable in sixty days after receipt by the insurance 
company of satisfactory proofs, and the insured may commence an action after the 
expiration of that time to recover the same.” 


And by section 1, No. 160 Acts 1921: “In case of loss or damage to property 
insured by a fire insurance company tranascting business in this state, such a fire 
insurance company shall not pay any loss or damage until after the expiration of 
forty-five days from the date when proof of loss is executed; provided that nothing 
contained in this section shall prevent the payment of a loss to any property owner 
when the aggregate loss under policies covering the risk does not exceed one hundred 
dollars: Provided, also, that upon application from an insurance company or its 
authorized representative, written permission to make earlier payment on any loss 
may be given said company or its authorized representative by the insurance com- 
missioner, and immediately upon issuing such permit, the insurance commissioner 
shall notify and grant permits to any other companies known to be interested in 
the risk. For a violation of this section the insurance commissioner may suspend 
the authority of the company to transact business in this state for such length of 
time, not exceeding one year as he may deem advisable.” 
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We do not think that the action was prematurely brought under G. L. 5568. It 
has repeatedly been held that a clause in an insurance policy stipulating for the pre- 
sentatior of sworn proof of loss is for the benefit of the insurer, and may be 
waived by it, and is waived by an unconditional denial of liability for the loss, 
which is equivalent to saying to the plaintiff that the company would not pay, if such 
proof were furnished. Therefore a compliance with that provision of the policy 
would be an idle formality, with the law will not require. Mellen v. U. S., etc. 
Ins. Co., 83 Vt. 242, 247, 248, 248, 75 A. 273; Clarke v. Travelers’ Ins, Co., 94 Vt. 
383, 391, 111 A. 449. Mr. John S. Ewart, in his articles, “Waiver in Insurance 
Cases.” 18 Harv. Law Review, 364, and “Waiver or Election,’ 29 Harv. Law Re- 
view, 724 maintains that the true basis of this doctrine lies in an election by the in- 
surer not to insist upon the operation of a clause in the policy, placed there for its 
benefit, and points out certain procedural changes, if this view is adopted. But the 
result would be the same as in the cases above cited, and, as no procedural question 
is here involved, we forbear further discussion of this distinction. And, so, too, 
where the policy contains a condition that no action can be maintained upon it, and 
no loss is payable under it, until a limited time has elapsed after satisfactory proof 
of loss has been received by the insurer, suit may be brought at once upon the 
denial of liability, although the time limited by the policy may not have expired. 
Frost v. North British, etc., Ins. Co., 77 Vt. 407, 415, 60 A. 803. A clause in a 
policy limiting the time within which suit may be brought thereon, being for the 
benefit of the company, may be waived. Bates v. German Comm. Acc. Ins. Co., 87 
Vt. 128, 129, 130, 88 A. 532, Ann. Cas. 1916C, 447. 


The foregoing authorities, it is true, have to do with the waiver of contractual 
stipulations, contained in the policy. But in many jurisdictions, where the form 
and contents of a policy are prescribed by statute, it has been held that a stipulation 
therein providing for the filing of proof of loss may be waived by the insurer. 
Hicks v. British Am. Assur, Co., 162 N. Y. 284, 56 N. E. 743, 745, 746, 48 L. R. A. 
424: Simons v. Ins. Co., 277 Pa. 200, 120 A. 822, 823; Hamblin v. Newark Fire Ins. 
Co. (1927) 48 R. I. 473, 139 A. 212, 213, 214: De Noya v. Fidelity, etc., Ins, Co., 110 
Okl. 235 236, 237 P. 125; Nicholas v. Ins. Co., 125 Iowa, 262, 268, 101 N. W. 115; 
Liebing v. Mut. Life Ins, Co., 269 Mo. 509, 520, 191 S. W. 250, 253. 


Indeed, it has been held that such a requirement, being for the benefit of the 
insurer, may be waived by it, whether imposed by contract or by statute. Jewett v. 
Quincy Mut. Fire Ins. Co., 125 Me. 234, 132 A. 523, 524 (a case much like the 
instant one, in that the action was brought under the lightning clause of the policy, 
and the claim of the defense was that the building was demolished by wind) ; Levi 
v. Palatine Ins. Co., 75 N. H. 551, 78 A. 617, 618; Flynn v. Orient Ins. Co., 77 N. H. 
431, 92 A. 737, 738; Oakes v. Ins. Co., 112 Me. 52, 90 A. 707, 708 (a statutory ar- 
bitration clause held susceptible of waiver by the company in a manner other than 
the one provided therein). In Williams v. Vermont Mutual Fire Ins. Co., 20 Vt. 
222, 231, a provision as to the place and time of bringing suit under a policy con- 
tained in the charter of the company was held to be a limitation upon the legal li- 
ability of the insurer, and, no suit having been brought in accordance therewith, 
there was no indebtedness which might be reanimated by an acknowledgment or new 
promise; thus, in effect, holding that this provision of the charter could not_be 
waived by the company. To the same effect in Dutton v. Vermont Mutual Fire 
Ins. Co. of Vermont, 17 Vt. 369, 374. But, in commenting upon the former of 
these cases, it is said in Bates v. German Comm. Acc. Co., supra, 87 Vt. at page 
131, 88 A. 534, Ann. Cas. 1916C, 447, that it “is predicated upon a theory of in- 
surance contracts which has long been abandoned.” 


The defendant attempts an analogy between this case and such decisions as 
Petraska v. National Acme Co., 95 Vt. 76, 80, 113 A. 536, and Parker v. Pittsfield, 
88 Vt. 155, 158, 92 A. 24, 26, in support of the contention that there can be no 
waiver of a statutory requirement that no suit shall be brought until a certain no- 
tice has been given. But these authorities are not in point. In the Petraska Case, 
the failure to make claim for compensation by an injured employee was held to be 
a jurisdictional defect in a proceeding before the commissioner of industries, and 
being a statutory limitation upon his authority, it could not be enlarged, diminished, 
or destroyed by express consent, or waived by acts of estoppel. Parker v. Pitts- 
field, supra, was an action against a town to recover for injuries alleged to have been 
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caused by the insufficiency of a culvert. It was held that the statute (P. S. 4031) 
providing that no action should be maintained against a town in such a case, unless 
aw ritten notice of prescribed contents should first be given by the injured party, 
“pertains to the remedy, and it is essential to the right to maintain an action to 
prove that the person injured or damaged gave notice to the town in compliance 
therewith,” and that a failure to object to the notice when offered in evidence was 
not a waiver of_material defects therein. 

It is not necessary to decide whether, in such a case, the giving of the 
statutory notice can be waived by the town. In Pratt v. Sherburne, 53 Vt. 370, 
374, it is said that the purpose of the notice is “to give the town such notice of 
the injury that they in the exercise of reasonable diligence could ascertain its 
character and extent.” In Wheelock v. Hardwick, 48 Vt. 19, and again in Gregg 
v. Weathersfield, 55 Vt. 385, the question was as to the authority of the selectmen 
to bind the town by their statements or vote. But the liability of towns for 
defects in highways or bridges is purely statutory in its nature. Kent vy. Lincoln, 
32 Vt. 591, 595, 596; Hyde v. Jamaica, 27 Vt. 443, 457; Gay v. Cambridge, 128 
Mass. 387, 388. And there is authority for the proposition that such a statutory 
liability cannot be extended beyond the limits of the statute, nor an action 
maintained to enforce it without an observance of all statutory requisites. Gay 
v. Cambridge, supra; Hubbard v. Inhabitants of Fayette, 70 Me. 121, 124, 125; 
og v. Putnam, 46 Conn. 56, 61 (semble); Starling v. Bedford, 94 Iowa, 194, 

2 N. W. 674, 675 (in which case waiver of proofs of this. although required by 
. itute, by an insurance company, was expressly recognized, but waiver of the 
statutory notice in a highway case was denied). 

Not unduly to labor the point, we hold that the provisions of G. L. 5568, 
were for the benefit of the insurer; that they might be waived by it, and were 
so waived by the denial of liability. A different question is presented by the 
terms of No. 160, Acts 1921. That statute contains an absolute prohibition to 
the insurance company to pay any loss or damage until after the expiration of 
45 days from the date when the proof of loss is executed, subject, however, to 
certain exceptions which are not applicable here. 


As we have seen, the defendant waived the execution of the proof of loss, 
as it might do, by a categorical denial of liability. It is to be observed that more 
than 45 days elapsed between the denial, on August 5, 1927, and the commence- 
ment of this suit, on October 24, 1927. It has been said that, where a statute 
provides that no action shall be brought within a limited time after proofs of 
loss have been furnished, if such proofs are waived at a given date, the time 
would begin to run from the date of the waiver. Harrison v. Hartford Fire 


nay Co. (C. C.) 59 F. 732, 734, 735; Flynn v. Orient Ins. Co., 77 N. H. 431, 92 A. 
37, 738. 


While the statute under consideration only forbids the payment of any 
loss or damage until a certain time has elapsed after the execution of proofs of 
loss, we think that the same principle applies. It cannot be said that the statute 
is for the benefit of the insured alone. Possibly its purpose is to give the 
authorities of the state an opportunity, if desired, to investigate the circum- 
stances of the fire before settlement of loss. But there is no provision for the 
filing of the proof of loss with any public official, or for the giving of notice to 
any one that it has been executed. The execution of the proof of loss is impor- 
tant, so far as this statute is concerned, only as fixing the commencement of the 
period within which the loss must not be paid. The time, which is not for the 
insurer’s benefit, cannot be waived by it. But the execution of the proof of 
loss is for its benefit, and, as we have seen, may be waived. Since, therefore, 
the starting point of the time is an act by the insured, which the insurer has 
the power to dispense with, if it chooses, it is immaterial whether this act takes 
place, or something which is precisely equivalent to it, and which may be sub- 
stituted for it at the option of the insurer—that is, the waiver by denial of 
liability. Where this has been done, the situation is as if the proof had been 
executed, and the prescribed time commences to run from that moment. See 
Young v. Penn. Fire Ins. Co., 269 Mo.| 1, 187 S. W. 856, 859. Since the requisite 
time was accomplished in the instant case, the suit was not premature. 

The case of Otis v. Insurance Co., 122 Me. 239, 119 A. 612, is cited by the 
defendant. In that case there was a statute forbidding payment of loss until 
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a certain time had passed after the execution of proof of loss. After proof had 
been filed, and the loss adjusted, but within the time limited, a trustee process 
was served upon the insurance company in a suit by a creditor of the insured. 
It was held that, because of the statute, as well as for other reasons, at the time 
of service, the debt was not due absolutely and without contingency. It is 
apparent that this case is not opposed to the views we have expressed. No 
error appears in the denial of the motions as based upon the grounds stated, 
nor in the admission in evidence of the letter containing the. denial of liability. 


[3-8] In addition to the grounds for its motion for a directed verdict already 
considered, the defendant insists upon others which may be summarized as 
follows: That there was no evidence tending to show that the alleged loss 
and damage, or any of it, was caused by lightning, in whole or in part; that 
whether lightning was the cause or part of the cause of the loss and damage 
could not on the evidence be decided, without indulging in speculation and 
conjecture; that there is no substantial evidence to support a verdict for the 
plaintiffs; that there was no evidence tending to show what part of the loss 
and damage was caused by lightning as distinct as that caused by wind, and 
that and how much by wind could be determined without an indulgence in con- 
jecture and speculation. 


In the consideration of the motion upon these grounds, we view the evi- 
dence in the light most favorable for the plaintiff. MacDonald v. Orton, 99 Vt. 
425, 427, 134 A. 599; Dumont v. Cromie, 99 Vt. 208, 211, 130 A. 679; Kimball v. 
New York Life Ins. Co., 96 Vt. 19, 25, 116 A. 119; Shortsleeves v. Troville, 95 
Vt. 468, 471, 117 A. 819. Testimony which is not impossible, though it may be 
unreasonable, inconsistent, or contradictory, is for the jury’s consideration. 
Robey v. B. & M. R. R., 91 Vt. 386, 388, 100 A. 925. If there is any substantial 
evidence supporting plaintiffs’ claim, the question is for the jury, and, where 
intelligent and fair-minded men may reasonably differ in the conclusion to be 
drawn from the evidence, it cannot be said that there is no evidence. Picknell 
v. Bean, 99 Vt. 39, 41, 130 A. 578; Ronan v. Turnbull Co., 99 Vt. 280, 284, 131 A. 
788. The question is: Was there substantial evidence from which, if believed, 
and excluding the effect of modifying evidence, the jury could reasonably infer 
the existence of facts necessary to support the plaintiff’s case. Ste. Marie y. 
Wells, 93 Vt. 398, 108 A. 270, and cases cited. 


The evidence introduced by the plaintiffs in support of their case was 
entirely circumstantial. If, therefore, the denial of the motion for a verdict, 
upon the grounds above stated, is to be sustained, the circumstances taken 
together must reasonably tend to support the inference; the conclusion from 
the facts offered must be at least the more probable hypothesis with reference 
to the possibility of other hypotheses. Wellman v. Wales, 97 Vt. 245, 253, 122 A. 
659; Woodhouse v. Woodhouse, 99 Vt. 91, 112, 130 A. 758. 


The evidence, taken in the most favorable light for the plaintiffs tended to 
show the following facts: On July 27, 1928, at about 4 o’clock in the afternoon, 
the neighborhood was visited by an electrical storm, accompanied with wind and 
rain. The barn in question was seen to be standing at about 2 o’clock by a 
passer-by. After the storm had ceased, it was found to be demolished, with the 
easterly side and the roof thrown upon the ground. No witness saw it fall. No 
fire ensued. 


Jesse M. James, a witness on behalf of the plaintiffs gave his testimony by 
deposition. He deposed that the storm came up very quickly, from the west; 
that there was “an awful heavy crash of thunder, and awful sharp crash of 
lightning.” The thunder came very soon, “within half a minute, probably not 
half a minute,” after the lightning. At the time the witness was sitting in his 
house, which was 2,500 feet slightly northwesterly from the barn. The lightning 
came from the east, and his judgment was that it struck pretty close by. With 
the thunder he heard a tearing sound, “an awful heavy crash,” and this sound 
came front the east of his house. On cross-examination, he described the flash 
as “a ball of fire coming right at me, a little bigger than my fist; I thought it 
was coming right into my face; that is the way it looked to me;” ‘and, when he 
first saw it, was very near some apple trees, not far from his house, but, accord- 
ing to a plan introduced by the defendant, not in the line between the James: 
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house and the barn. At the time there came quite a strong gust of wind from 
the northwest, which lasted four or five minutes. 

Mrs. Jesse James, who was in the house with the former witness, her hus- 
band, testified that she saw a bright light, and “there was a bang, then there 
was, directly after that, a rumbling sound, and then of something falling.” The 
lightning and the thunder seemed to come all together. The sound she described 
came from the direction of the barn. The wind came from the northwest. It 
was a strong wind, but not so much wind as she had seen many times. 

Edwin T. Symons lived a little to the northwest from the barn and one-half 
mile distant. He heard a severe clap of thunder to the east. In his judgment 
it was rather close; “it didn’t sound a great ways off.” The wind was from the 
northwest, and came with the storm. He was indoors, and only knew it was 
blowing by seeing the branches of the trees near his house sway. 

Greta Leavitt lived about a mile from the barn, which was northwest from 
her house. She heard a particularly heavy clap of thunder to the northwest. 
The wind was from the northwest; it was not a very hard wind. A limb was 
blown off a maple tree at her father-in-law’s house nearby. 

Gertrude Leavitt lived very near the previous witness. She heard one hard 
clap of thunder, and saw a flash of lightning. The report followed immediately 
after the flash. She thought that the sound of the thunder came from the north, 
and that the general direction of the barn from her house was northwest. It 
was a hard thunderstorm. The wind was from the northwest, just an ordinary 
wind, “not. awfuly hard,” and she had often seen it blow harder. The trees 
did not bend very much, but a limb was blown off a tree across the road from 
her house. 

L. D. Leavitt, the husband of the foregoing witness, testified, as she did, 
that the report followed the flash at once; that the thunder was in the northwest, 
and the barn was north or a little northwest from his house. The wind was 
northwest, quite a wind, but no hurricance. He produced a piece of thé limb 
which had been blown from the tree, which became an exhibit, and showed a 
weakening by decay. 

Sam Gonyeau, who lived about two miles from the barn, heard one crash of 
thunder. .He testified that the wind was west or southwest, in a kind of a blast. 

Such, in a condensed form, was the testimony of those who experienced the 
storm, and described the nature and intensity of the electrical disturbance and 
the wind which accompanied it. Other evidence, relating to the wreckage of 
the barn, and the indication of a lightning stroke, remains to be considered. 


The barn was 186 feet long by 46 feet wide. It was constructed with 12 
bents, or transverse frames. There was a door at each end, and, in front of 
each door, an inclined driveway, or ramp, leading to the ground. The doors 
faced north and south, respectively. The length of the barn faced to the east and 
west. (It may be well to remark that a plan made from a survey showed that 
the points of compass relating to the situation of the barn, as described by the 
witnesses, were not entirely accurate, but for purposes of this opinion we take 
them to be as stated.) Under the eaves, on the easterly side, placed end to 
end, horizontally upon the top of the uprights which formed the support of 
the outer wall was a series of timbers, to the upper side of which the rafters 
were attached, called the main plate. The barn was hip-roofed, and at the break 
in the roof there was another series of horizontal timbers known as the purline 
plate. Inside the barn, between the third and fourth bents counting from the 
north, was a built-up silo. The barn contained 20 to 30 tons of baled hay, bound 
with wire. 

After the storm, the east side and south end of the barn lay flat upon the 
ground. The north end and almost all of the west side remained standing. A 
section of the roof, which had covered the north, east, and center part of the 
structure, lay with the shingle side up. The side wall lay with the outer side 
up. Toward the southeast the roof lay with the shingle side down, and the 
side wall with the inner side up. The timber which formed the northeast sec- 
tion of the main plate was split in two lengthwise, very close to the heart of 
the timber. The southeast section of the main plate was also split lengthwise, 
but not in nearly equal parts, as was the other. A part of the northeast sec- 
tion presented a charred appearance. The split was in the shape of a gouge, 
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or trough, extending the entire length of the timber. “The inside bottom quar- 
ter,” said a witness who had examined it, “and the top half of the plate, re- 
mained with the roof section; the outside bottom quarter with the side wall sec- 
tion.” The split ran pretty nearly true with the heart of the timber, and fol- 
lowed the grain of the timber, and was split in from the surface in two direc- 
tions to the center or heart. It was approximately the depth of the tenon pegs 
and holes. The plate was of fir, a soft wood, 8’x8” in size, and was approxi- 
mately 30 feet in length. The uprights, upon which the plates rested, were hard 
wood, and were not splintered. 

The ramp leading to the southerly door was partly constructed of earth and 
stones. A so-called “bridge” of timber connected the solid portion with the 
door. Some of the stones forming the east wall of the ramp were found after 
the catastrophe to be moved out of place from 6 inches to 8 feet. The disturbed 
condition extended 8 feet southerly from the northeast corner of the wall. One 
stone so moved out of place would weigh 800 to 1,000 pounds; another 500 to 
600 pounds. There was fresh dirt upon them, and the grass was freshly pressed 
down. All of the foregoing appeared by the testimony of various witnesses, 
and by photographs taken by both parties and marked as exhibits. 

It is the claim’ of the plaintiffs that the lightning split the plates at each 
end of the barn, and then jumped to the side of the southerly ramp, displacing 
the stones; that, when the supporting plates were split, the barn fell by the 
force of gravity; and that the situation of the debris of the barn is to be ac- 
counted for by the nature of its construction and the explosive force of the 
lightning. The defendant says that the structure was blown down by the 
wind. 

Several expert witnesses were called by the defendant, some of whom tes- 
tified from their experience and observation of the effects of lightning; others 
from theoretical knowledge. All agreed in giving as their opinion that the 
damage: was not the result of this agency, and spoke of the absence of certain 
characteristic marks such as fire; a peculiar splintering, or “fuzzing”’ of the 
split timbers and indicated points of entrance and exit. It was also said that, 
if lightning had struck the main plate, which was covered and under the eaves, 
there would have been a disturbance of the roof covering it, since lightning 
usually comes in at the top of a building; that, if the plate had been struck, 
the discharge would have followed the upright timbers to the ground, or if it 
had traveled in the plate, it would have leaped to the wire binding the baled 
hay, which would be a good conductor; and that there were no indications of 
damage by lightning in the disturbed wall of the ramp. 

But the evidence also tended to show fire does not always result from a 
stroke of lightning; that there may or may not be indications of charring; that 
the characteristic “fuzzing,” or splintering, does not invariably result, and more 
frequently appears in hardwood than in soft; that traees of inlet and outlet 
are not always visible; that timbers may be split from end to end fol- 
lowing the grain, and avoiding knots, and on the outside or in the center; that 
lightning, while it always passes to the ground, does not always enter at the 
highest point of a building, but seeks the best conductor, and will leap from a 
poor to a good conductor, so that its course to the ground may be direct or 
devious. Furthermore, it was in evidence that lightning may injure a building 
the same time in more than one place; that is an almost immeasurable force, 
working in a variety of ways and rarely twice alike, and what it may do cannot 
certainly be foretold. It also appeared that the soft wood plate was a better 
conductor than the hard wood uprights, and the stones upon which the sills 
rested were poor conductors; that the moist air outside the barn was a better 
conductor than the dry air inside; and that lightning which strikes into the 
ground will move nearby stones. A witness called by the plaintiffs described 
an occasion observed by him when lightning struck a tree, leaped from it to 
a spruce rafter on the underside of the roof of a shed, and split it, without af- 
fecting the board roofing which covered it. A part of this rafter was intro- 
duced in evidence. 

With the evidence standing thus as to the storm, the condition of the 
wreckage, and the nature and results of the lightning, we consider that the 
question whether the barn was so struck was for the jury. The transcript of 
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testimony is voluminous. We have not attempted to state all the details ap- 
pearing on one side or the other, but all those matters which have been called 
to our notice have received due consideration. 

In support of the defendant’s claim that the barn was blown down by wind, 
stress is laid upon what is claimed to have been the weak construction of the 
barn, and the spaced boarding and apertures appearing in the west side, as well 
as the situation of the debris. But as to these matters, or the result of them, 
the evidence was conflicting. So, too, the plaintiff’s evidence, taken most favor- 
ably for them, tended to show a wind not so high or unusual as claimed by the 
defendant. Here, again, although we do not make an extended statement of 
the testimony, our conclusion is that there was a question for the jury, and 
that the evidence was such as to sustain the finding, which was evidently made, 
that the entire damage was caused by lightning, the wind not entering into it 
at all. The jury viewed the premises, and the plaintiff argues that what they 
saw was evidence, and should be so considered in passing upon the motion 
for a verdict. It is not necessary for us to pass upon this question. Our con- 
clusion has been reached after an examination of the transcript and exhibits. 

[9] The last ground for the motion for a verdict was that on the uncon- 
tradicted evidence, the plaintiffs had no such title, right, or interest in the in- 
sured property as would justify a verdict in their favor. It was provided in 
the policy that it should be void “if the interest of the insured be other, than 
unconditional and sole ownership,” and it is claimed that the evidence showed 
that the plaintiffs held the title, not in their own right, but as trustees of the 
estate of the late Alexander Dunnett. } 

This question was not raised by the pleadings. In one paragraph of the 
defendant’s answer, it was alleged that the property was held by the plaintiffs 
as partners, and so it was not covered by the policy, which ran to the plaintiffs 
as individuals. Testimony as to the condition of the title was introduced, with- 
out objection, and was material upon the issue presented by the answer. But 
nothing was said, or claimed, with regard to the provision in the policy as to 
unconditional and sole ownership, until the motion for a verdict at the close of 
all the testimony. At that time the claimed defect in title specified in the answer 
was expressly waived upon the record. 

[10] The defendant argues that the phrase in the complaint, “said barn, then 
and there being the property of the said plaintiffs,” is a material allegation, and 
sO was put in issue by the general denial. But the allegation of property is a 
very different thing than an allegation of unconditional and sole ownership. 
And, furthermore, the complaint is in the manner prescribed by G. L. 1801, 
which relates to actions brought to recover upon fire, life, or accident insur- 
ance policies, and this statute provides that: “If the defendant answers by way 
of general denial, such answer shall put in issue only the execution of the 
policy and the amount of damages.” 

A verdict is not to be directed upon an issue not within the scope 
of the pleadings. “The fact that the matters which are claimed to constitute 
the defense appear from evidence necessarily introduced to make out the case 
will not enable the defendant to avail himself of them. The evidence received 
is to be regarded only as bearing upon the issue joined.” Poole v. Mass. Mut. Acc. 
Ass’n, 75 Vt. 85, 88, 53 A. 331, 332. And for this reason there was not, as de- 
fendant claims there was, a waiver by the plaintiffs of the lack of such an an- 
swer by failing to object to the evidence when it was introduced. There was 
no error in overruling the motion on this ground. 

[11] In the deposition of Jesse James, taken at the instance of the plain- 
tiffs, the witness testified, on direct examination, that, at the time of the 
storm, he was sitting in his house, which, according to the evidence was about 
2,500 feet distant from the barn in question, and looking out of the window 
in the general direction of the barn. He testified that “there was an awful 
heavy crash of thunder and awful sharp crash of lightning’; that he heard 
the thunder very soon, within half a minute, probably not a half a minute after 
the flash; and that he formed a judgment at the time as to how near the light- 
ning struck. He was then asked, “What is your judgment about that,” And, 
subject to the objection that he was not qualified to express an opinion upon the 
subject, he answered: “My judgment was that it struck pretty close by.” 
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It is argued, since light travels at the rate of 186,000 feet a second, and 
sound, in a temperature of 80 degrees Fahrenheit, travels about 1,150 feet a 
second, the lapse of half a minute between the flash and the sound would show 
that the stroke was far from the barn, or had no relation to the thunder. Per- 
haps this would be so, if we should take the language of the witness to have 
been used with scientific accuracy. But we all know that nonexpert testimony 
is not given with such meticulous regard for the minutiae of time and space. 
The witness did not say that half a minute intervened, but that he heard the 
thunder within half a minute, and probably not that, after the flash. He was 
evidently trying to describe a very short period of time, and his answer to the 
objected question came within the rule first enunciated in Bates v. Sharon, 45 
Vt. 474, 481, and since then many times reaffirmed by this court, that “where 
the facts are of such a character as to be incapable of being presented with 
their proper force to any one but the observer himself, so as to enable the 
triers to draw a correct or intelligent conclusion from them without the aid 
of the judgment or opinion of the witness who had the benefit of personal 
observation, he is allowed, to a certain extent, to add his conclusion, judg- 
ment, or opinion.” See, also, In re Estate of Clogston, 93 Vt. 46, 51, 52, 106 
A. 594; Mathewson vy. Mathewson, 81 Vt. 173, 185, 69 A. 646, 18 L. R. A. (N. S.) 
300; Williams v. Norton Bros., 81 Vt. 1, 5, 69 A. 146; State v. Marsh, 70 Vt. 
288, 299, 40 A. 836; State v. Bradley, 64 Vt. 466, 470, 24 A. 1053; State v. Ward, 
61 Vt. 153, 181, 17 A. 483; and many other cases cited in the opinions above men- 
tioned. In Mathewson v. Mathewson, supra, this principle is specifically stated 
to be applicable where a question of time or distance is involved. See, also, 
Herrick, v. Holland, 83 Vt. 502, 511, 512, 77 A. 6. 

[12] Plaintiff Conant, while a witness, was asked by defendant’s counsel, 
“As a matter of fact don’t you know that you never did execute any such proof 
of loss?” and answered, “Well, it depends, it would turn upon the definition 
of the word ‘execute.’ I showed and proved to the company the loss on this 
property.” The defendant moved to strike out the last sentence of the answer, 


as not being responsive, and excepted to the denial of the motion. It is con- 


ceded, in defendant’s brief that the answer was harmless, if no claim is made 
by the plaintiffs that it tends to show that a proof of loss was “executed” 
within the meaning of No. 160, Acts 1921, to which we have heretofore re- 
ferred. No such claim was made below, and it is expressly disclaimed by the 


plaintiffs in their brief. They rely upon the denial of liability by defendant 
as a waiver of the execution of proof of loss. So we pay no further attention 
to this exception. 


[13, 14] The defendant called as a witness Mr. Joseph G. Brown, a former 
insurance commissioner of the state, who testified that as such commissioner 
it was his duty to investigate the matter of lightning protection, and pursuant 
to this duty he employed Mr. S. L. Dewey to assist him, and that a report was 
made in connection with the investigation. He was then asked: “You may 
state whether that report as prepared by you by the assistance of Mr. Dewey 
as you have stated, became substantially written into the state law relating to 
lightning protection?” The evidence was offered as bearing upon the qualifi- 
cations of Dewey as an expert in investigating and dealing with the subject of 
lightning. It was excluded, and defendant excepted. 

Later on, Dewey was called, and, after testifying to his work with the 
state insurance department, he was asked whether, he made recommendations to 
the department. Defendant’s counsel offered to show that the witness made 
recommendations, which were approved and adopted, as bearing upon his quali- 
fications, and said, in this connection: “It has been customary to permit an 
expert to give a history of what he has done, and what important cases he has 
testified as a witness in, what other courts have passed upon him as an expert, 
and it is along that line merely that I am offering this.” 

The question was excluded and defendant excepted. In neither ruling was 
there reversible error. Dewey was found to be an expert and was permitted to 
testify as such. The question of his qualification was for the court. Holbrook 
Grocery Co. v. Armstrong, 97 Vt. 197, 203, 122 A. 458; Watriss v. Trendall, 
74 Vt. 54, 57, 52 A. 118. Having achieved the result to obtain which the ex- 
cluded evidence was offered, the defendant was not harmed, and the error, if 
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any, cured. It is argued that the evidence was material for the consideration of 
the jury, in determining the weight to be given to the expert’s testimony. But 
this ground was not stated, in the court below, and so we do not give it at- 
tention. A question not raised below is not for consideration here. Capital 
Garage Co. v. Powell, 97 Vt. 204, 210, 211, 122 A. 423. 

[15] Certain exceptions were taken to the exclusion of questions asked upon 
the direct examination of defendant’s witness Lane, which, as the point is the 
same in each, will be considered together. Lane was qualified, and permitted 
to testify, as an expert contractor and builder. He testified to an examination 
of the barn, after the injury to it, and identified certain photographs, which were 
received as exhibits. He further testified that the outside boarding was “rough 
sawed lumber—that is, not planed—and a very poor grade, practically all fir, 
and not placed close together, or, if it was placed close together, it must have 
been laid green and shrunk very materially,” and that there were portions of 
the barn on the westerly side over which the boarding had never been placed. 
He also said that the rafters were joined at the peak “on a vertical cut and 
resting opposite and against each other, and spiked some with one and some 
with two spikes,” and “ I think it is customary to insert a ridge at that point 
and generally, why I think in most instances to spike more thoroughly.” The 
so-called spaced boarding and the apertures in the westerly side of the barn, 
were shown in the various photographs. The witness was then asked: “What 
relation did that condition (spaced boarding and apertures) have to the strength 
of the barn with the wind blowing from the west or northwest?” 

Upon objection, the question was excluded, and the following offer was 
made: “We offer to show that the strength of the barn without the wind would 
be one thing, and the strength of the barn with the wind, would be another; 
that is what we want to show.” An exception was then taken to the exclusion. 
But there was no error. Nothing was said as to the strength and velocity of 
the wind, and the offer did not indicate to the court what the witness was ex- 
pected to say. Cummings v. Ins. Co., 101 Vt. 73, 80, 142 A. 82; Paul v. Newman, 
101 Vt. 240, 143 A. 294, 295; State v. Tubbs, 101 Vt. 5, 20, 139 A. 769; Smith v. 
Reynolds, 94 Vt. 28, 40, 108 A. 697; Capital Garage Co. v. Powell, 99 Vt. 244, 
248, 131 A. 10. 

[16, 17] The witness was then asked: “Suppose there was a strong wind 
coming from the west or northwest, with the west side of that barn and the 
boarding in the shape that you have described, what effect would that have on 
the barn?” The offer was to show that under those conditions the barn and 
its resistance would be far less than it would have been if it had been con- 
structed without these openings. The question was excluded, and an exception 
noted. 

Although the witness had qualified as an expert contractor and builder, 
he had said nothing as to his knowledge of the effect of wind, and the resis- 
tance of buildings to it. The suggestion of counsel that, in constructing buildings, 
he had to take into account the strength of them in all reasonable weather, 
with wind and without, cannot take the place of evidence as to his qualifications 
in this respect. The court expressly ruled that he was not an expert on wind 
and wind velocity, and it is self-evident that the effect on the structure would 
depend upon the force and velocity of the wind. As we have seen, the question 
for the qualifications of the witness as an expert was for the court to determine, 
and its decision is conclusive, unless it appears from the evidence to have 
been erroneous, or was founded upon an error in law. Capital Garage Co. v. 
Powell, 97 Vt. 204, 210, 122 A. 423. 

[18] A further offer was made to show by the same witness that, with the 
westerly side of the barn in the condition as testified, and a strong wind as des- 
cribéd by all the witnesses, coming from the west or northwest, the tendency 
would be for the wind to get into the barn, and, the rafters being nailed as 
the witness had said, to lift the roof off, “and to spread it just as it took place 
here.” Again the ruling excluded the pending question, and an exception was 
taken. What we have said above regarding the finding as to the competency 
of the witness is, of course, applicable here; but aside from that, the offer went 
beyond the question. The wind assumed was not the “strong wind” of the 


question, but “a strong wind” as testified to by all the witnesses. The witness 
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had not testified that the rafters were not properly nailed, but that he thought 
it was customary, in most instances, to spike more thoroughly. The offer, 
therefore, was broader than the question, and in part, not responsive to it, and 
its exclusion was for this reason proper. “One cannot propound a question 
incompetent in its substance and narrow in scope, and then, by offering to 
prove irresponsive though material matters, thereby save a good exception. 
Evidence offered must be responsive to a competent question, in order that its 
exclusion be error.” Hallwood Cash Register Co. v. Prouty, 196 Mass. 313, 
315, 82 N. E. 6, 7. 

[19] Hugh Phillips, a witness called by the defendant, testified on direct 
examination that, after an examination of the southeast main plate of the barn, 
he did not think that the injury to the timber was caused by lightning. On 
cross-examination, he testified that when he visited the premises, he saw evi- 
dence of a pretty large force having been there at some time. He said he 
knew nothing about the force, that a bolt of lightning would, or might, exer- 
cise if it struck the buildings; that it might depend upon the voltage of the 
lightning, but he could not say whether it would entirely, because he. was not 
an expert. In redirect examination he was asked: “What in your opinion, 
was the force that scattered that building as you saw it?” 

Upon objection the question was excluded. It was claimed that the wit- 
ness was qualified to state what force it was that put the barn down, and de- 
fendant offered to show by the witness that it was wrecked and thrown down 
by the force of wind. The court ruled that the witness was not qualified as an 
expert upon this matter, and excluded the question. The defendant excepted. 
No error appears. What we have elsewhere said regarding the qualifications 
of experts is applicable here. Capital Garage Co. v. Powell, supra. It is urged 
that the question was made admissible by the cross-examination, the substance 
of which is given above. But, however this may be, the ruling was as to the 
competency of the witness. The materiality of the offered evidence is not in 
question. 

[20] Walter D. Brockway, an adjuster employed by the defendant, testi- 
fied to his knowledge of the habits or general tendency of lightning, when it 
strikes a building, and the indications of lightning having struck a building, as 
gained from his investigation, of claims for loss so caused. From his observa- 
tion, he said that lightning almost always went in on upright timbers, naturally 
following them to the ground, and that his opinion was that lightning did not 
strike the barn in either of the two main plates, because it would naturally 
have followed the first timber or the first upright to the ground. On cross- 
examination, by plaintiff’s counsel, he said that he believed that electricity fol- 
lows the course of least resistance. This question was asked: “Now, assuming, 
Mr. Brockway, that the posts that supported this plate were a poorer conduc- 
tor of electricity than the air itself, would it follow the posts, or would it strike, 
go through the air to the ground?” 

Objection was made that this was not proper cross-examination, but the 
question was allowed, and defendant excepted. The answer was: “Well, if they 
were a poorer conductor, probably that would be true; but I don’t think that 
it would be.” The last phrase was struck out, without obejction on the part 
of the defendant. It is argued that the witness was not qualified as a theoretical 
expert, since he had testified only from his experience and practical observa- 
tion, and that therefore, it was error to permit him to answer. But the ob- 
jection did not go to his competency. The question was entirely proper on 
cross-examination, in view of his testimony on direct that lightning — 
followed upright timbers to the ground, and later, on cross, that the line o 
least resistance would be taken by it. It is true that it appears from the record 
that the court considered the witness’s qualifications before allowing the ques- 
tion, but the question of his competency was not raised, either by the objection 
or the exception, and so cannot avail the defendant here. Townshend v. Town- 
shend, 84 Vt. 315, 318, 79 A. 388; Massucco v. Tomassi, 80 Vt. 186, 192, 67 A. 
551. 

[21] The plaintiffs are both members of the bar, and in the trial of this 
case acted as attorneys for themselves, as they were permitted to do by county 
court rule 1. They were also witnesses in their own behalf. Two exceptions 
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were taken by the defendant to language used by the plaintiff Conant in stat- 
ing his objections to certain questions asked of the witness Lane by defendant's 
counsel. It is claimed that these statements presented incompetent, immaterial, 
and improper subject-matter, and were made for the purpose of prejudicing 
the jury, by one who was not only counsel, but party. 

Nothing, however, appears to satisfy us that these statements were made 
otherwise than in good faith, for the purpose of presenting the objections to 
the court, or were made with intent to gain an advantage. At the request of 
the defendant, the court instructed the jury in the charge that statements 
made during the trial by the plaintiffs in the conduct of their case as attorneys 
were not evidence, and must not so be considered. Assuming, even, that what 
was said was improper, prejudice does not appear. Douglass & Varnum v. 
Morrisville, 89 Vt. 393, 430, 95 A. 810; Powell v. Merrill, 92 Vt. 124, 129, 130, 103 
A. 259. So, too, in the remark by plaintiff Conant to opposing counsel, to which 
exception was taken, prejudice does not appear, although the incident is to 
be regretted. 

[22, 23] After the defendant had closed its a@vidence, the plaintiffs called 
Jacob Bailey as a witness, and stated that they expected to qualify him as an 
expert upon lightning and its damages, for the purpose of rebutting the de- 
fendant’s expert testimony on this subject. Objection was made that this was 
not rebuttal, but a part of plaintiff’s opening case, and, after some discussion, 
the court permitted the plaintiff’s to proceed, but stated that they would be held 
strictly to rebutaal testimony. No exception was taken at that time. Later 
on the witness was questioned as to his observation of an instance in which it 
was claimed that a piece of spruce timber was split by lightning. He testified 
that on that occasion he noted different indications of lightning, and was asked: 
“What did you note?” Objection was made that it was not rebuttal. The offer 
was, in effect, to show that the timber showed a clean split, and not a splinter- 
ing, fuzzy condition, such as the defendant’s witnesses had testified was always 
found after a lightning stroke. The court remarked that it thought that the 
offered evidence was rebuttal upon that proposition, and the defendant excepted 
upon the ground that it was not. The court then stated that it ruled as a 
matter of discretion, and an exception was taken upon the ground that there 
was an abuse thereof. A further exception was taken, in advance, to all the 
line of inquiry “to save interruption,” and, from time to time, other exceptions, 
which it is not necessary particularly to notice, because the same ruling applies 
to them all. 

The order of the reception of evidence lies in the discretion of the trial 
court. Titus v. Gage, 70 Vt. 13, 15, 39 A. 246; Meserve v. Folsom, 62 Vt. 504, 
511, 20 A. 926; Slack v. Bragg, 83 Vt. 404, 412, 76 A. 148; Chamberlin v. Fuller, 
59 Vt. 247, 252, 9 A. 832; Goss v. Turner, 21 Vt. 437, 439. As in the case in all 
rulings resting in discretion, it is reviewable only where an abuse is shown. 
The defendant, however, insists that the court ruled as a matter of law, in ad- 
mitting the evidence. It is true, as we have seen, that the court expressed the 
opinion that certain evidence was rebuttal, to which an exception was taken, 
but immediately thereafter stated specifically that the ruling was made as a 
matter of discretion. A ruling that can be made as a matter of discretion will 
be presumed to have been so made, unless the contrary affirmatively appears 
from the record. Murray v. Nelson, 97 Vt. 101, 110, 122 A. 519; Parkhurst v. 
Healy’s Estate, 97 Vt. 295, 296, 122 A. 895; Slack v. Bragg, 83 Vt. 404, 412, 76 
A. 148; State v. Fairbanks, 101 Vt. 30, 34, 139 A. 918; Temple v. Atwood, 99 Vt. 
434, 435, 134 A. 591; State v. Long, 95 Vt. 485, 491, 115 A. 734; Maynard v. 
Westfield, 87 Vt. 532, 536, 90 A. 504. We think that the ruling was so made 
here, and consequently we give no attention to the question whether the evi- 
dence was or was not proper rebuttal. 

(24, 25] The defendant argues that it was surprised and put to disadvantage 
by the admission of the testimony, in that it had no opportunity to investigate 
the occurrence related by the witness, or to verify his statements. But no ap- 
plication was made for an adjournment for this purpose, and nothing was said in 
the court below as to surprise on the defendant’s part. The exception as taken 
appears by the transcript to have been upon the ground that it was an abuse 
of discretion to admit in rebuttal evidence which, it was claimed, was a part 





Fire] Shields et al v. Vermont Mut. Fire Ins. Co. 119 


of the main case. An abuse of discretion does not appear upon the record. 
This is not such a situation as was presented in Phelps v. Utley, 92 Vt. 40, 43, 
101 A. 1011, where, after the close of all the evidence, the plaintiff was per- 
mitted to introduce evidence of a fact which had not theretofore appeared, and 
the defendant was denied a requested delay of the trial, so that he might have 
time to get witnesses to meet the testimony. It was there said that opening the 
case to let in the witness was in the discretion of the court, “but opening the 
door to the plaintiff, and closing it to the defendant, was error.” If, in the 
instant case, the defendant desired opportunity to meet the testimony (assum- 
ing, but not deciding, that it was not rebuttal), it was its duty so to inform the 
court, and to_ask for the requisite delay for that purpose, if the offered evi- 
dence was réteived. 

The piece of timber which was claimed to have been struck by lightning 
was admitted, subject to the objection that there was no evidence tending to 
show that the injury to it was so caused. In its brief the defendant says that, 
“if the plaintiffs had kept within the court’s ruling (confining the witness to 
rebuttal testimony), there would have been no evidence tending to show that 
the splitting * * * was the result of lightning.” But there was evidence 
to this effect, and, as we have seen, it was properly admitted in the exercise of 
the court’s discretion. No error appears. Other exceptions were taken to the 
testimony of this witness, but they are covered by what we have said above. 

[26] The defendant seasonably presented various numbered requests for 
instructions, and excepted to the failure of the court to comply with certain of 
them. The exceptions were taken only by referring to the requests by number. 
We have repeatedly held that exceptions so taken, without pointing out the 
matter relied upon and indicating the claimed error in the charge as given, are 
too general to require attention. Robinson v. Leonard, 100 Vt. 1, 10, 134 A. 
706; Woodhouse v. Woodhouse, 99 Vt. 91, 146, 130 A. 758, and cases cited; 
Bristol v. Bristol R. R. Co., 91 Vt. 223, 227, 100 A. 37. See, also, In re Bean’s 
Will, 85 Vt. 452, 459, 467, 82 A. 734, wherein occurs an exhaustive discussion 
of the rule as to general exceptions to the denial of requests, and its develop- 
ment and justification. : 

[27] An exception was taken to the charge of the court as follows: “You 
are instructed that, if you find the collapse of the barn to the extent enumera- 
ted by the evidence, was occasioned by lightning, without other intervening forces 
other than gravity, whether fire ensued or not, that would be a direct loss by 
lightning.” In taking the exception counsel said: “We think that there should 
be expressly stated to the jury that the invasion of wind to any extent would 
deprive that result from the quality of being a direct damage.” 

It is argued that taking the lightning clause of the policy in connection 
with another provision that, “if a building or any material part thereof fall, ex- 
cept as the result of fire, all insurance by this policy on such building or its 
contents shall immediately cease,” the words “direct loss” in the former clause 
cannot be interpreted to include any loss from the fall of the building, if the 
wind in any way entered into the result. But it is enough to say that the 
court had elsewhere substantially so charged. The jury had already been in- 
structed that damages could only be awarded for direct loss or damage caused 
by lightning, that damage caused by windstorm was expressly excluded, and 
that, if it should be found that the damage was caused partly by lightning and 
partly by wind, it would be the jury’s duty to determine how much of the 
whole damage was caused by the lightning alone, and to award damages only 
for that. This, we think, sufficiently covered the subject-matter of the excep- 
tion as taken. 

[28] Another exception was taken to the charge that, if the jury should 
find that the plaintiffs were entitled to recover, interest on the amount due 
should be allowed from October 5, 1927, which was 60 days from the time of 
the denial of liability. The ground of the exception was that, since no proof 
of loss was filed, there was no basis for the allowance of interest. As we have 
seen, G. L. 5568, provides that the amount of the loss shall be due and payable 
in 60 days after receipt of the proof of loss. Interest is to be computed from 
the time when money becomes due and payable, under the contract. Vermont 
& Canada R. R. Co. v. Vermont Central R. R. Co., 34 Vt. 1, 65; Dunnett & 
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Slack v. Gibson, 78 Vt. 439, 444, 63 A. 141. If proofs of loss had been furnished, 
interest might have been claimed after 60 days from that time. Palatine Ins. 
Co. v. O’Brien, 107 Md. 341, 68 A. 484, 487, 16 L. R. A. (N. S. 1055). Since the 
denial of liability made unnecessary the proof of loss, the charge was as favorable 
to the defendant as it was entitled to receive. Frost v. North British, etc., 
Ins. Co., 77 Vt. 407, 415, 60 A. 803. 

[29-33] After verdict, the defendant moved to set it aside. Almost all of 
the grounds of the motion are covered by what we have said in the disposition 
of the motion for a verdict. Two grounds only remain for consideration: 

“(6) The damages awarded are excessive and unsupported by any substan- 
tial evidence. 

“(7) Assuming that the jury might reasonably find that the barn was struck 
by lightning, there was no substantial evidence upon which the jury could rea- 
sonably award the damages stated in said verdicts.” 

The amount of the verdict was $2,871.50. The court charged the jury in 
substance that, if they should decide that the destruction of the barn was 
caused solely by lightning, the amount which should be awarded would be 
the difference between the fair cash value of the farm before the catastrophe 
with the barn as it then stood, and the fair cash value of the farm afterwards, 
with nothing left except the wreckage of the barn, and in getting at this dif- 
ference they might consider such factors as the size and location of the farm, 
and the size, condition, and age of the barn before it fell, and the cost of re- 
placement, which would be the expense of erecting a new building similar to 
the old one, with the proper deduction to cover the amount of depreciation im- 
mediately before the catastrophe. If they should find that the destruction was 
caused by lightning and some other force acting concurrently, it would be their 
duty to apportion the damage as best they could, and to award the plaintiffs 
such portion of the whole value lost as they should find was caused by light- 
ning alone. This was satisfactory to the defendant, for no exception was taken 
to it, and, indeed, it was in substantial accord with the charge which was ap- 
proved in Brown v. Vermont Mut. Fire Ins. Co., 92 Vt. 272, 277, 102. A. 1042. 
However, in its brief, the defendant says that, while the fair cash value of the 
barn might be ascertained by the method outlined in the charge, yet, since the 
barn was not wholly destroyed, such value must be reduced by the salvage 
value. But, no complaint having been made with the charge in this respect, it 
became the law of the case. Saliba v. N. Y. C. R. Co., 101 Vt. 427, 144 A. 
194, 199. It was the duty of counsel, if there were any claimed shortage or 
error in the charge, to call the matter to the court’s attention, so that it might 
then be corrected. A retrial will not be granted, because the court failed to 
charge upon some point which counsel had permitted to pass unnoticed. Dailey 
v. Bond, 94 Vt. 303, 304, 305, 111 A. 394. See, also, Woodhouse v. Woodhouse, 
99 Vt. 91, 147, 148, 130 A. 758. 

So far as the damages were claimed to be excessive, the motion was ad- 
dressed to the discretion of the court, and is reviewable only in the event of 
an abuse thereof. Dyer v. Lalor, 94 Vt. 103, 114, 109 A. 30; Woodhouse v. 
Woodhouse, 153 of 99 Vt., 130 A. 758, supra; Jacobs v. Loyal Protective Ins. 
Co., 97 Vt. 516, 527, 124 A. 848. But the ground that there was a want of sup- 
porting evidence for the amount returned presents a question for review. Smith 
v. Martin, 93 Vt. 111, 123, 106 A. 666; French v. Wheldon, 91 Vt. 64, 69, 99 A. 
232. In determining it, the evidence must be taken in the light most favorable 
for the plaintiff, as in the case of a motion for a directed verdict. Farnham 
& Sons v. Wark, 99 Vt. 446, 451, 134 A. 603. 

As we have seen, there was evidence from which the jury could find that 
the entire injury was caused by lightning. In the last quadrennial appraisal, the 
farm, which was of 400 acres, was set at $4,000. The plaintiff’s evidence tended 
to show that the value of the barn, at the time of its destruction, was $4,000, and 
that, after that event, the remains were worth $500, but that it would cost $200 
completely to dismantle the wrecked building and pile the lumber. Other evi- 
dence was introduced by the plaintiff, tending to show the amount and value of 
the timber and shingles used in the barn, from which it could have been in- 
ferred by the jury that the cost of reconstruction, so far as these items alone 
were concerned, without considering the cost of hardware and labor, etc., would 
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be $2,940. True, the defendant’s evidence was to the contrary, but we are 
here concerned only with the tendency of the evidence, and not with its weight. 
Cummings v. Connecticut General Life Ins. Co., 101 Vt. 73, 85, 142 A. 82; Hig- 
gins v. Metzger, 101 Vt. 285, 143 A. 394, 398. It cannot be said that the amount of 
damages awarded was unsupported by the evidence. Much less can it be said 
that there was an abuse of discretion in the denial of the motion to set the 
verdict aside. : ; : 

We have given consideration to all the points raised by the defendant's 
brief, and fail to find reversible error. 

Judgment affirmed. 


COPEN v. NATIONAL BEN FRANKLIN FIRE INS. CO. (No. 6499.) 
Supreme Court of Appeals of West Virginia. Sept. 24, 1929. 
149 Southeastern Reporter 830. 
(Syllabus by the Court.) 

1. INSURANCE—EVIDENCE THAT FIRE WAS OF INCENDIARY ORIGIN 
TRACEABLE TO INSURED, AND RESPECTING FALSE SWEARING 
BY INSURED, HELD SUFFICIENT TO PRESENT JURY ISSUES. 

In an action on a fire insurance policy, the defense of incendiary origin of the 
fire, causing the loss, traceable to the plaintiff or false swearing by him, barring re- 
covery, should be submitted to the jury if there is substantial evidence to support 
such issue or issues. 

(For other cases, see Insurance, Dec. Dig. § 668[10, 14].) 


2. INSURANCE—INSURANCE POLICY SHOULD BE CONSTRUED LI- 
BERALLY IN FAVOR OF INSURED AND STRICTLY AGAINST IN- 
SURER. 

An insurance policy should be construed strictly against the insurer and liberally 
in favor of the insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Error to Circuit Court, Kanawha County. 

Action by C. M. Copen against the National Ben Franklin Fire Insurance Com- 
pany. Judgments for plaintiff, and defendant brings error. Reversed, verdict set 
aside, and new trial awarded. 

Steptoe & Johnson and James M, Guiher, all of Clarksburg, and William J. 
Maier, Jr., of Charleston, for plaintiff in error. 

A. M. Belcher, of Charleston, for defendant in error. 


Litz, J. The plaintiff, C. C. Copen, obtained a verdict and judgment of $1,553- 
.90 against the defendant, National Ben Franklin Insurance Company, in the court 
of common pleas of Kanawha county, for loss under two fire insurance policies is- 
sued by the defendant to the plaintiff, one for $500 dated October 1, 1925, insuring 
a piano belonging to the plaintiff, and the other for $1,000 dated April 7, 1926, 
covering the remainder of his household furniture. The judgment having been 
affirmed by the circuit court, the defendant obtained this writ. 


The specifications of defense charge violation of the policies, barring recovery: 
(1) That the fire causing the loss was of incendiary origin traceable to the plaintiff ; 
(2) that the piano was incumbered by a conditional sales contract in violation of 
the provision in the policy relieving the defendant of liability for loss or damage to 
the property while incumbered by a chattel mortgage; (3) that the plaintiff had 
sworn falsely in his proof of loss in fixing the value of the property, stating that 
it was not incumbered, and in stating that he did not know the origin of the fire; 
and (4) that the loss occurred while the hazard was increased by means within the 
control or knowledge of the plaintiff. 


[1] The fire causing the loss started about 2 a. m., August 12, 1926, on the in- 
side of a four-room dwelling house in Charleston occupied by the plaintiff, his 
wife and child as tenants. The defendant adduced evidence tending to prove that 
the fire was of incendiary origin; that the house was closed and window blinds 
down at the time of its discovery; that rags and other material saturated with oil 
or gasoline were found in one of the rooms, and in another a gas chandelier, from 
which gas was escaping, was broken; that the plaintiff was in arrears with his rent 
and was contemplating selling his furniture and going to Detroit; that his wife, in a 
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quarrel with him a few days before, had stated that he was mad at her because she 
was not willing for him to burn the property to collect the insurance. The plain- 
tiff offered evidence to prove that he left home about noon the day before the fire 
in an automobile going with his wife, child, and sister to the country, ten miles from 
Charleston, and did not know of the fire until his return on the following after- 
noon. 

The defendant requested, in addition to peremptory charges in its favor on the 
whole case and the claim of the plaintiff under each policy, instructions submitting 
to the jury the issues raised by the specifications, all of which, except the last, 
were refused. An instruction was granted at the instance of the plaintiff excluding 
the evidence on the first specification. 

[2] The plaintiff purchased the piano from a music company, March 22, 1923, 
for $400, paying $25 down. The balance (secured by reservation of title in conditional 
sales contract) was payable in monthly installments of $12.50 each, one of which 
was unpaid when the loss occurred. Under the evidence, the trial court should 
have submitted to the jury the issues raised by the instructions -requested by the 
defendant involving alleged false swearing of the plaintiff and the origin of the fire. 
The exclusion of the evidence tending to prove that the fire was of incendiary ori- 
gin, chargeable to the plaintiff, was also error. But we cannot accede to the posi- 
tion of the defendant that the existence of the conditional sales contract should be 
treated as a violation of the provision in the policy, relieving the defendant of li- 
ability for loss or damage to the property while incumbered by chattel mortgage. 
For this contention, the case of Cook v. Citizens’ Insurance Co., 105 W. Va. 375, 
143 S. E. 113, 114, is cited, in which it is said that no reason appears to differentiate 
between a chattel mortgage and a conditional sales contract, for “ as Williston well 
says, the transaction under a conditional sales contract ‘is in its essence a mortgage, 
though futile distinctions are often made.’” It may be, as stated, that the trans- 
action under a conditional sales contract is, in its essence, a chattel mortgage, but it 
is not so denominated, In view of the small amount of purchase money remaining 
unpaid, this defense is technical, and to bar recovery should come within the plain 
provisions of the policy. “Contracts of insurance are to be construed most strongly 
against the insurer and in favor of the insured. Bond v. Insurance Company, 77 
W. Va. 736, 88 S. E. 389; Downey v. Insurance Company, 77 W. Va. 386, 87 S. E. 
487; Bowling v. Insurance Company, 86 W. Va. 164, 103 S, E. 285, 17 A. L. R. 
376.” Shinn v. Insurance Co., 104 W. Va. 353, 140 S. E. 61, 63. 

The judgments of the court of common pleas and the circuit court of Kanawha 
county are reversed, the verdict of the jury set aside, and a new trial awarded. 

Judgments reversed; verdict set aside; new trial awarded. 


ROLLINS et al. v. NORTH RIVER INS. CO. (No. 6526.) 
Supreme Court of Appeals of West Virginia. Sept. 24, 1929. 
149 Southeastern Reporter 838. 

. (Syllabus by the Court.) 

1. INSURANCE—“ADVENTITIOUS CIRCUMSTANCE,” AUTHORIZING 
SETTING ASIDE DEFAULT JUDGMENT, IS ONE WHICH IS UN- 
USUAL, BEYOND MOVANT’S CONTROL, AND FREE FROM HIS 
NEGLECT (CODE, c. 125, § 47). 

An “adventitious circumstance,” which may afford good cause for setting aside 
a default judgment, is one which is unusual, unexpected, beyond the control of the 
movant, and free from his neglect. 

(For other cases, see Insurance, Dec. Dig. § 671.) 

(Additional Syllabus by Editorial Staff.) 

2. INSURANCE—FAILURE OF FOREIGN INSURANCE CORPORATION 
TO RECEIVE SUMMONS BY REGISTERED MAIL HELD “ADVENTI- 
TIOUS CIRCUMSTANCE,” AUTHORIZING SETTING ASIDE OF DE- 
FAULT JUDGMENT (CODE, c. 125, § 47). 

Failure of defendant foreign insurance corporation to receive summons sent by 
registered letter mailed by person in charge of insurance department in state au- 
ditor’s office, held to constitute an “adventitious circumstance,” authorizing setting 
aside of default judgment against defendant during term at which rendered, under 
Code, c. 125, § 47. 

(For other cases, see Insurance, Dec. Dig. § 671.) 
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Litz, J., dissenting. 

Error to Circuit Court, Kanawha County. 

Action by Dave Rollins and another against the North River Insurance Com- 
pany. Judgment for plaintiffs, defendant’s motion to set aside the default judg- 
ment by the court of common pleas and the circuit court, and defendant brings 
error. Reversed. 

Morton & Snyder, of Charleston, for plaintiff in error. 

Robert H. C. Kay, of Charleston, for defendants in error. 

Hatcu_er, J. The plaintiff instituted an action on April 25, 1928, against de- 
fendant, a foreign corporation, in the court of common pleas of Kanawha county. 
Service of process was accepted by the state auditor, A trial was had on June 27, 
1928, and, no appearance being made by defendant, the jury found for the plaintiff 
for $672, and the court entered judgment for that amount. On July 12, 1928, a later 
day of the same term, defendant appeared and moved the court to set aside the 
judgment; the main ground being that it did not receive a copy of the summons, 
and had no knowledge of the suit until after judgment was rendered. Filed in 
support of the motion are affidavits of (1) W. E. White, in charge of the insurance 
department in the auditor’s office, who says that the records show that a copy of 
the summons was sent defendant by registered mail, and that an acknowledgement 
of receipt was requested by his office, but that none was received; and (2) H. J. 
Wyatt, vice president of defendant, who says that he has charge of all correspond- 
ence from the auditor of West Virginia, and that the summons was never received 
by his office; that defendant had no knowledge of the suit until after judgment had 
been rendered against it; and that it has a good defense. The court of common 
pleas refused to set aside its judgment, and the circuit court upheld that finding. 

[1, 2] A judgment by default, such as the one here, may be set aside during the 
term at which it is rendered, if “good cause be shown therefor.” Code, c. 125, § 47. 
To constitute a good cause, under the statute, it must be shown that the appearance 
of the defendant was prevented by “fraud, accident, mistake, surprise, or some 
other adventitious circumstance beyond the control of the party, and free from 
neglect on his part.” Post v. Carr, 42 W. Va. 72, 24 S. E. 583; Gainer v. Smith, 
101 W. Va. 314, 132 S. E. 744. The affidavits of Wyatt and White are undisputed, 
so far as they relate to the summons, and no reason appears for doubting them. 
It is common knowledge that the practice of the postal representatives, upon re- 
quest, is to return to the sender an acknowledgement of the delivery of a registered 
letter. White says that a receipt was requested for the registered summons herein, 
but that none was ever received. His statement, in connection with that of Wyatt, 
sufficiently establishes defendant’s claim that it did not receive the summons. The 
loss of the summons in the mail was a circumstance entirely beyond the control of 
the defendant, and was occasioned by no neglect on its part, That circumstance was 
adventitious, in that it was unusual and unexpected. See Bouvier’s Law Dictionary 
and Wharton’s Law Lexicon. Suppose a person upon whom a summons has been 
served is immediately stricken with amnesia, which continues until after judgment 
is rendered against him. Would any court hesitate to vacate the judgment upon mo- 
tion seasonably made? 

While the statute makes the acceptance of the summons herein by the auditor 
notice to the defendant, nevertheless the defendant was in reality as ignorant of the 
pendency of this suit as would have been one suffering from amnesia. Therefore 
the circumstance presented by defendant is clearly within the juridical designation of 
good cause. No reason appears why the judgment should not be set aside under 
this showing. As was well said of a similar motion: “A trial of the motion in 
this case is not apt to result in injustice to either party; whereas, the refusal to re- 
open the case might result in great injustice to the defendant.” Jennings v. Wiles, 
82 W. Va. 573, 579, 96 S. E. 1009, 1011. It has been further declared to be as much 
the duty of the court to set aside a default judgment upon proof of good cause as 
it was his duty in the first instance to enter the judgment. Willson v. Ice, 78 W. 
Va. 672, 679, 90 S. E. 272. 

The ruling of the lower court is therefore reversed, and the judgment against 
the defendant is set aside. This conclusion renders unnecessary a discussion of other 
points of error. 

Reversed. 

Litz, J., dissents. 
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KIRK vy. FIREMEN’S INS. CO. OF NEWARK, N. J. (No. 6508.) 
Supreme Court of Appeals of West Virginia. 
Oct. 8, 1929. 
150 Southeastern Reporter 2 
(Syllabus by the Court.) 

1. INSURANCE—LIMITATION FOR SUING UNDER STANDARD FIRE 
ee DOES NOT BEGIN TO RUN UNTIL 60 DAYS AFTER PROOF 
OF LOSS. 

The period of limitation for the institution of suit under the New York stand- 
ard fire insurance policy, providing that loss shall be payable 60 days after proof 
and that no action shall be maintainable unless commenced within the 12 months 
after the fire, does not begin to run until the accrual of the cause of action, 60 
days after the proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 622[3].) 


2. STATUTES—LEGISLATURE, IN PRESCRIBING NEW YORK STAND- 
ARD FIRE INSURANCE POLICY AS EXCLUSIVE FORM, IS PRE- 
SUMED TO HAVE ADOPTED PREVIOUS INTERPRETATIONS 
THEREOF BY SUPREME COURT OF APPEALS (ACTS 1907, c. 77, 
AS AMENDED BY ACTS 1923, c. 18). 

The Legislature, in prescribing the New York standard as an exclusive form 
of fire insurance policy, is presumed to have adopted the previous interpreta- 
tions of its provisions by this court. 

(For other cases, see Statutes Dec. Dig. § 226.) 

Error to Circuit Court, Mingo County. 


Action by M. C. Kirk against the Firemen’s Insurance Company of Newark, 
New Jersey. Judgement for plaintiff, and defendant brings error. Affirmed. 

Vinson, Thompson, Meek & Scherr, of Huntington, for the plaintiff in error. 

J. Walter Copley, of Williamson, and G. R. C. Wiles, of Charleston, for 
defendant in error. 

Litz, J. This writ was awarded to a judgement in favor of the plaintiff for 
$1,200 on a New York standard fire insurance policy issued to him by the defend- 
ant. 


[1, 2] The only defense is that the right of action is barred by limitation in 
the policy, providing that the loss shall be payable 60 days after proof, and that 
no action shall be maintainable unless commenced within 12 months next after 
the fire. This court has held that the two provisions should be construed 
together and that when so construed the period of limitation does not begin to, 
run until the accrual of the cause of action, 60 days after proof of loss. Hogl 
v. Aachen Insurance Co., 65 W. Va. 437, 64 S. E. 441, 131 Am. St. Rep. 972; 
Murdock y. Franklin Insurance Co., 33 W. Va. 407, 10 S. E. 777, 7 L. R. A. 572. 
But the defendant, directing attention to the fact that these decisions were 
rendered prior to the enactment of chapter 77, Acts 1907 (which was amended 
by chapter 18, Acts 1923), prescribing the New York standard as an exclusive 
form of fire insurance policy to be used in this state, argues that since the form 
of policy has been enacted into law, the provision requiring suit to be brought 
within 12 months from the fire must be given a literal interpretation. The answer 
to this proposition is: First, that the general principles of .construction apply 
alike to statutes and contracts; and, second, that. statutes are to be read in the light 
of attendant circumstances and the state of the law existent at the time of their 
enactment. The words of the statute must be taken in the sense in which they 
were then understood. 25 R. C. L. 959. And this. should be especially true when 
such meaning has been established by judicial interpretation, The Legislature, 
therefore, in prescribing the New York standard form of policy, is presumed 
to have adopted the previous interpretations of its provisions by this court. 
Judge Brannon, speaking for the court in the Hogl Case, said: “The insurance 
policy provides that no suit on it shall be sustained ‘unless commenced within 
twelve months next after the fire.’ This suit was not begun within that period; 
but the policy contains another clause saying that the loss should not become 
payable until sixty days after proof of loss furnished. The only question is: Shall 
the twelve months’ limitation begin from the fire or from the close of the sixty 
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days? The policy forbids suit for sixty rays. Is it reasonable to say that the 
company shall have the benefit of the sixty days in exemption from suit and for 
its purposes in investigating the loss, and yet count that time as part of the 
of the twelve months? We must take both clauses together. There are con- 
flicting cases upon this question; but why discuss it, when this Court has held 
that the suit may be within twelve months from the end of the sixty days?” 
Statutes as well as contracts should be given a fair and reasonable construction 
if possible. 

The judgement of the cirucit court is affirmed. 

Affirmed. 


HAMLET et al. v. AMERICAN EAGLE FIRE INS. CO. (No. 6469.) 
Supreme Court of Appeals of West Virginia. Oct. 8, 1929. 
150 Southeastern Reporter 
(Syllabus by the Court.) 

1. INSURANCE—FIRE POLICY PROVISION MAKING LOSS PAYABLE 
TO THIRD PERSON “AS HIS INTEREST MAY APPEAR” IMPORTS 
SUCH PERSON’S INTEREST IN PROPERTY. 

Where, by a policy of fire insurance, the loss, if any, is made payable to a 
third person, “as his interest may appear,” the language imports an interest in 
the property in such third person. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 


2. INSURANCE—FIRE POLICY PROVISION THAT POLICY SHALL BE 
VOID IF INSURED’S INTEREST BE OTHER THAN UNCONDITION- 
AL AND SOLE OWNERSHIP MAY BE WAIVED. 

A provision in the printed part of a policy of fire insurance that “ this en- 
tire policy shall be void, unless otherwise provided by agreement in writing 
added hereto, (a) if the interest of the insured be any other than unconditional 
and sole ownership; or (b) if the subject of insurance be a building on ground 
not owned by the insured in fee simple,” may be waived by the company. 


(For other cases, see Insurance, Dec. Dig. § 372.) 


3. INSURANCE—PURCHASER BY DEED WHEREIN VENDOR RE- 
TAINED LIEN FOR UNPAID PURCHASE PRICE HAD “INSURABLE 
INTEREST” IN PROPERTY; FIRE POLICY PROVISION MAKING 
LOSS PAYABLE TO VENDOR AS HIS INTEREST MAY APPEAR 
PUT INSURER ON NOTICE THAT ANOTHER THAN INSURED PUR- 
CHASER CLAIMED INTEREST; ISSUANCE OF FIRE POLICY IN 
PURCHASER’S NAME, LOSS PAYABLE TO VENDOR AS HIS IN- 
TEREST MAY APPEAR, WITHOUT INQUIRY AS TO VENDOR’S 
INTEREST, WAIVED SOLE OWNERSHIP PROVISION. 


S. and wife conveyed to Mary Hamlet and husband a certain parcel of real 
estate with improvements thereon, by deed, in which S. retained a lien for the 
unpaid purchase price, and which deed was duly delivered but not recorded. 
Subsequently thereto, the local agent of the company made and issued to S. 
its policy for $500, whereby Mary Hamlet (with loss payable clause to S. as his 
interest might appear) was insured against loss or damage to the improvements 
covered by deed. Some months later (and within the term of the policy) the 
improvements covered by the policy were destroyed by fire, the loss occasioned 
thereby amounting to $500. There was due and owing to S. under his vendor’s 
lien at the time of destruction of the property an amount in excess of the 
amount of the policy. 


Held, that Mary Hamlet had an insurable interest in the property. 


Held, also, that the provision inserted in the policy that the “loss, if any, 
shall be payable to S. as his interest may appear,” was sufficient to put the 
company on notice that another than the insured was claiming an interest in 
the property insured, and that the issuance of the policy, to S. without inquiry 
from the insured as to her true interests in the property amounts to a waiver 
by the company of the provision requiring sole ownership in the insured. 

(For other cases, see Insurance, Dec. Dig. §§ 115[6], 377[3], 389[2].) 


Error to Circuit Court, Mingo County. 
















































































































































































126 The Insurance Law Journal, Vol. 74 [Jan., 1930 


Proceeding by notice of motion for judgment by Mary Hamlet and another 
against the American Eagle Fire Insurance Company. Judgment for plaintiffs, 
and defendant brings error. Affirmed. 

Vinson, Thompson, Meek & Scherr, of Huntington, for plaintiff in error. 

Lafe B. Chafin, of Williamson, for defendants in error. 

Woops, P. This is a proceeding by notice of motion for judgement, upon 
a statutory fire insurance policy. The case was heard upon an agreed statement 
of facts by the court, sitting in lieu of a jury. From such statement it ap- 
pears that Sam Swan, on or before July 18, 1927, sold the property in question 
(a house and lot) to Mary Hamlet and Jeff Hamlet, her husband, and retained 
in the deed a vendor’s lien for the unpaid purchase price. This deed was de- 
livered, but never recorded. On July 18, 1927, upon the application of Sam 
Swan, to whom there remained money due on the purchase price of the property, 
the local agent of the defendant insurance company “made and issued to Sam 
Swan its policy of fire insurance number 134 whereby Mary Hamlet, with loss 
payable clause to Sam Swan as his interest might appear, was insured against all 
direct loss or damage by fire to the improvements covered by said deed.” At 
the time of the fire (November 10, 1927) there was due Sam Swan on the 
vendor’s lien an amount in excess of $500, the amount of the policy. The loss 
was placed at $500. The court entered a judgment in favor of the plaintiffs, 
Mary Hamlet and Sam Swan, for the amount of the policy. It is from this 
judgment that the defendant prosecutes this writ of error. 

[2, 3] The sole question here is in narrow compass. The question pre- 
sented is whether there may be a recovery in view of the fact that the pol- 
icy of insurance contained a provision to the effect that it shall be void, unless 
otherwise provided by agreement, if the interest of the insured in the property 
shall be other than unconditional and sole ownership, or if the property covered 
be upon ground not owned by the insured in fee simple. The rule in most 
of the states, and particularly is it the established rule of this jurisdiction, is 
that this provision is inserted by and for the benefit of the insurer. It is to 
be construed, therefore, strictly against it, and liberally in behalf of the in- 
sured. If, therefore, its terms can be satisfied by a construction which will 
save the policy, and at the same time accord with the established rules of law, 
such construction must be adopted. Booher v. Farmers’ Mut. Fire Associa- 
tion, 91 W. Va. 468, 113 S. E. 754; Tucker v. Insurance Co., 58 W. Va. 30, 51 
S. E. 86; Coniglio v. Connecticut Fire Insurance Co., 180 Cal. 596, 182 P. 275, 
5 - I. R. 805; Hartford Fire Insurance Co. v. Walsh, 54 Ill. 164, 5 Am. Rep. 
115. 

Counsel for the insurance company have not cited us to, nor have we upon 
diligent search found, a decision in which the policy was avoided under the 
peculiar situation presented here. The courts of the country, as well as our 
own court, have trenched far on the doctrine that the insured shall have the 
“sole and unconditional ownership,” where the policy contains a provision to 
that effect in order to protect the policy from invalidity. To give a construction 
of this provision according to the literal meaning of the words employed would 
be to render all recoveries difficult. So, for instance, we have held that a com- 
plete equitable title in the assured will satisfy such provision. Kimball Ice 
Co. v. Insurance Co., 100 W. Va. 728, 132 S. E. 714. Our latest expression goes 
much farther, declaring that, where the seller has delivered goods to the buyer 
under a conditional sales contract, the interest is an equitable right, and. in 
case of a destruction of such goods by fire, recovery thereof by the buyer on 
an insurance policy may not be defeated by the presence in the contract of 
this clause merely because the legal title is in the seller. Cook v. Insurance 
Co., 105 W: Va. 375,.143 S. E. 113. 

Counsel for the company cites Tyree v. Insurance Co., 55 W. Va. 63, 46 
S. E. 706, 66 L. R. A. 657, 104 Am. St. Rep. 983, 2 Ann. Cas. 130, in support 
of his position that there should be no recovery in this case. The facts there 
are strikinly variant to the ones here under consideration. There the insured 
applied for and received the policy. The assured represented himself to be the 
the sole owner, whereas the title to the property was in his wife. Judge Bran- 
non, speaking for the court, said: “A vital question is: Had Tyree an insur- 
able interest in the dwelling house, it being his wife’s separate estate? I am 
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perplexed by the question. ‘It has become a fixed rule of insurance law that 
the assured must have an interest of some kind in the subject matter of in- 
surance, whether property or life. * * * ’16 Am. & Eng. Ency. Law, 846. 
When there is no interest at all to be protected, a policy will be invalid, as 
counter to the spirit and purpose of the contract as well as against public policy. 
Man on Insurance, §§ 74, 75.” On that state of facts the court there held that 
such provision in an insurance policy was reasonable, and that no recovery could 
be had on the policy. This excerpt from the opinion in the Tyree Case re- 
veals the stress placed by the court on the lack of an insurable interest in the 
insured in the property covered. In the case here the insured, Mary Hamlet, 
instead of having no interest in the property insured, owned an undivided one- 
half interest therein. Had she an insurable interest in the property? Such in- 
terest is defined in 32 C. J. p. 1111, to be: “In general a person has an insurable 
interest in the subject matter where he has such relation or connection with, 
or concern in, it that he will derive pecuniary benefit or advantage from its 
preservation and will suffer pecuniary loss and damage from its destruction, 
termination, or injury by the happening of the event insured against.” Con- 
cordant with this definition are the decisions from nearly all the states, includ- 
ing our own. Hawkins v. Insurancd Co., 80 W. Va. 773, 93 S. E. 873, L. R. A. 
1918A, 789. So we may conclude that in fact Mary Hamlet had an insurable 
interest in the property destroyed by fire, and which is involved in this liti- 
gation. This phase of the case is adverted to only to emphasize the distinction 
between it and the Tyree Case. Whether the court would have decided dif- 
ferently had Tyree occupied a similar position to Mary Hamlet as to the own- 
ership of the property insured is not necessary to a decision of the case here. 
The instant case is vitally different in another respect. The policy was taken 
out by Swan, the vendor of the property, who retained on the face of the deed 
a vendor’s lien to secure the payment of the purchase price. The insured made 
no application for insurance, neither was she interrogated as to her title therein. 


The agent, in full knowledge that Swan was not the owner, issued a policy 
on his representations. 


[1] The recital on the face of the policy that “loss, if any, is payable to 
Sam Swan, as his interest may appear,” shows that some one other than the 
reputed owner of the property claimed an interest therein. It is a reasonable 
presumption that the company would not have inserted this provision had they 
not been informed that Swan was claiming an interest of some kind or character 
in the property. What that interest was does not appear on the face of the 
policy. Was it not sufficient to put the agent on inquiry as to the extent of 
such interest of Swan? We think so. An inquiry from Mary Hamlet would 
have revealed not only the extent of Swan’s interest, but the true extent of 
her ownership of the property. So we have the principle laid down by Mr. 
Cooley in his Briefs on Insurance (2d Ed.) vol. 3, p. 2174, that: “In general, it 
may be said that, where it appears on the face of the policy that another than 
the insured is interested in the insurance, there is sufficient disclosure that the 
insured is not the sole and unconditional owner of the property.” Thus it was 
held in Lasher v. Northwestern Insurance Co., 55 How. Prac. (N. Y.) 324, that, 
where the loss is made payable to others than the insured as their interest might 
appear, this was equivalent to an express declaration that insured’s interest 
was less than that of entire, sole, and unconditional ownership. In line with 
this reasoning the Supreme Court of Massachusetts held that the recital in 
a policy where assured was the plaintiff and the loss payable to W. O. Company, 
“as their interests may appear,” amounted to a declaration that the plaintiff 
was not the sole owner, and satisfied a warranty that assured’s interest in the 
insured article was sole ownership, except as otherwise stated in warranties or 
indorsed on the policy. Simpionbato v. Royal Ins. Co., 253 Mass. 606, 149 N. E. 
666. Other cases uphold the principle hereinbefore stated by Mr. Cooley, i. e., 
Lycoming Fire Insurance Co. v. Jackson, 83 Ill. 302, 25 Am. Rep. 386; Bell v. 
Hanover Fire Ins. Co., 107 Or. 513, 214 P. 340, 215 P. 171; Davis v. Pioneer 
Ins. Co., 102 Wis. 394, 78 N. W. 596; Germania Fire Ins. Co. v. Nickell, 178 
Ky. 1, 198 S. W. 534; O’Neill v. Northern Assur. Co., 155 Mich. 564, 119 N. W. 
911. So, in line with the authorities above, and the reasons upon which they 
proceed, and in view of the further fact appearing in the instant case that the 
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company elected to issue its policy upon the representations of another than 
the assured, who claimed an interest in the property, without making inquiry 
of the insured in regard to her title therein, and which inquiry would have 
necessarily brought out the insured’s true situation as to title, it cannot avoid 
the policy after loss has occurred, on the ground that the interest of the as- 
sured was not correctly stated in the policy, provided the insured had an in- 
surable interest therein. 

The foregoing conclusion, of course, rests upon the power of the agent’s 
acts to bind the company. Our cases hold that the agent of an insurance com- 
pany, in preparing and directing the preparation of an application for insurance 
acts for the company, and not for the applicant. He is the agent of the com- 
pany, and not of the applicant, and, what he does binds the company and not 
the applicant, if he acts improperly. If the company elects to issue its policy 
of insurance against a loss by fire without any regular application, or without 
representation in regard to the title of the property, with the knowledge of 
the agent that another is claiming an interest therein, it cannot complain, after 
a loss has occurred, that the interest of the insured was not correctly stated 
in the policy. Wolpert v. Northern Assur. Co., 44 W. Va. 734, 29 S. E. 1024; 
Medley v. Insurance Co., 55 W. Va. 346, 47 S. E. 101, 2 Ann. Cas. 99. Restric- 
tions inserted in the policy upon the power of the agent to waive any condi- 
tion, except in a particular manner, as by indorsing the waiver on the policy, 
do not apply to those conditions which relate to the inception of the contract 
as here. Kimball Ice Co. v. Insurance Co., supra. 

The judgment of the circuit court will therefore be affirmed. 

Affirmed. 
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ACCIDENT 


LIFE & CASUALTY INS. CO. OF TENNESSEE v. PEACOCK. (6 Div. 419.) 
Supreme Court of Alabama. Oct. 17, 1929. 
124 Southern Reporter 229. 

2. INSURANCE—QUESTION AS TO PERMANENT DISABILITY AND 
LOSS BY SEVERANCE OF FEET WAS FOR JURY AFTER IT IN- 
SPECTED REMAINING PORTION OF FOOT. 

Question of fact for decision as to permanent disability and loss by severance 
of feet, in action on policy of accident insuranee, was by jury’ after its inspection 
of remaining portion of right foot of insured. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

3. INSURANCE—INSURANCE CONTRACTS OR AMBIGUOUS CLAUSES 
THEREIN ARE LIBERALLY CONSTRUED IN INSURED’S FAVOR. 
Insurance contracts or ambiguous clauses therein are liberally construed to the 

protection of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE—INSURED HELD NOT LIMITED TO RECOVER UNDER 
ACCIDENT POLICY BY SHOWING THAT BOTH FEET WERE 
ENTIRELY SEVERED, WHERE PORTION OF ONE REMAINED; 
PROVISION FOR INDEMNITY FOR LOSS BY SEVERANCE REFER- 
RING TO MANNER OF INJURY. 

Insured under policy of accident insurance held not limited to recovery by 
showing that both feet were entirely severed and lost, where portion of one re- 
mained after accident; provision: for indemnity in policy for loss by severance 
of feet or hands being intended to refer to manner, rather than to exact physical 
extent of injury. 

(For other cases, see Insurance, Dec. Dig. § 527.) 

5. INSURANCE—WHERE POLICY INSURES AGAINST LOSS OF MEM- 
BER OR ENTIRE MEMBER, “LOSS” MEANS DESTRUCTION OF USE- 
FULNESS, IN ABSENCE OF MORE SPECIFIC DEFINITION. 

Where policy insures against loss of member or loss of an entire member, 
word “loss” should be construed to mean destruction of usefulness of that mem- 
ber or entire member for purposes to which in its normal condition it is sus- 
ceptible to application, in absence of more specific definition in policy. 

(For other cases, see Insurance, Dec. Dig. § 527.) 

6. INSURANCE—ADMITTING ACCIDENT POLICY IN EVIDENCE IN 
ACTION THEREON HELD NOT REVERSIBLE ERROR. 

In action on accident policy, admitting policy in evidence held not reversible 
error. 

(For other cases, see Insurance, Dec. Dig. § 651[3].) 


Appeal from Circuit Court, Jefferson County; Roger Snyder, Judge. 

Action on a policy of accident insurance by Fayth L. Peacock, a minor, suing 
by her next friend, R. H. Peacock, against the Life & Casualty Insurance Com- 
pany of Tennessee. From a judgment for plaintiff, defendant appeals. Trans- 
ferred from Court of Appeals under Code 1923, § 7326. Affirmed. 

Jacobs & Carmack, of Birmingham, for appellant. 

Ewing, Trawick & Clark, of Birmingham, for appellee. 

Tuomas, J. The suit was upon a policy of insurance, and resulted in small 
verdict for plaintiff under the disability clause of said instrument. 

[1] If the complaint was duly challenged by demurrer for lack of averments 
of fact, that the premiums had been duly paid on said policy, and that the same 
was in full force and effect at the time of the injury, under rule 45, these facts 
being fully supplied by the evidence, the overruling of demurrer will not cause 
a reversal. Best Park Co. v. Rollins, 192 Ala. 534, 68 So. 417, Ann. Cas. 1917D, 
929; Vance v. Morgan, 198 Ala. 149, 73 So. 406; Clinton v. Bradford, 200 Ala. 
308, 76 So. 74; Birmingham-Southern R. Co. v. Goodwyn, 202 Ala. 599, 81 So. 
339; Ex parte Minor, 203 Ala. 481, 83 So. 475, 10 A. L. R. 687. These omitted 
allegations are supplied by the indisputable or uncontradicted evidence, and no 
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injustice has been done by overruling defendant’s demurrer to the complaint. 
That is to say, assuming that the demurrer efficiently took the stated objection 
to the complaint, and that it was erroneously overruled, the error was cured as 
we have indicated. 

The important question for decision was raised by objection to the policy in 
evidence as showing a variance, and by the general affirmative charge. The gen- 
eral proposition insisted upon by appellee is thus stated: That a clause in a 
policy of accident insurance providing indemnity by reason of the loss of two 
feet does not limit recovery to a showing of the loss of two entire feet. 1 C. J. 
p. 467, § 175... The disability clause contained in the policy sued upon is: 

“If, while this policy is in full force and effect.and while there is no default 
in the payment of premium beyond the four weeks’ grace period, the in- 
sured shall lose by severance both hands, or both feet, or one hand and one foot, 
or lose permanently the sight of both eyes, total and permanent disability will be 
deemed to exist, and one-half of the amount of insurance then payable in the event 
of death shall be paid immediately upon receipt by the Company of due proof of 
such loss and surrender of this Policy.” : 

Counsel for appellant, contending for reversibla error, in refusing the general 
affirmative instruction requested under the evidence and the rule of: law that 
obtains (McMillan v. Aiken, 205 Ala. 35, 40, 88 So. 135), states the evidence 
was that she lost the left foot, but only the toes of the right foot, leaving the 
right foot seven and a quarter inches long, and in such condition, that the insured 
has reasonably good use of it as a foot, and walks on it with little impediment 
all the time, though aided by the use of a spring or brace in her shoe. The 
physician said of this use: She could not walk as good on that foot now as she 
could before, that her use of it is limited, and she would tire quickly. The only 
witnesses were the insured’s father, the insured, and Dr. J. H. Stephens. The 
father testified in part as follows: 

“That policy was in force and effect and the premiums paid at the time she 
lost her foot.” 

While the said witness was on the stand, ha called the insured to the witness 
stand, and she “got up and walked to the witness stand unassisted and without 
crutch or other means of assistance.” 

The father as a witness testified further: 

“My little girl, the plaintiff, walked around unassisted, some 12 or 15 feet 
just then. She does not have her natural right foot now. A portion of it is 
gone. All of the toes are gone. It will have her take off her shoe there and show 
that right foot. * * * 

“T could not say how much of the foot is gone, not being a surgeon. There 
is a portion of it here (indicating) gone. I know all the toes of the other foot 
are gone. How much of it is gone besides the toes, I cannot say. I have just 
stated that the toes are all gone. There is still bone up there in the foot. I 
could not say that the toes are all that is gone. I don’t know how much more 
of her foot is gone. I wasn’t at the operation. It will take the surgeon to state 
that. She does not walk on that right foot all right. She manages to 
get about, and all that. Sure, she walks on it all the time. She don’t have any 
crutches. She goes to school every day, with no crutch or anything—not while 
she has the limb on. I mean the left limb. She doesn’t need to have any crutches 
to go to school. The only thing artificial on the right foot, we have to have a 
spring in her right shoe. There is no part of the right foot that is arti- 
ficial.” 

He then measured the plaintiff's bare right foot from the heel to the front, 
and it showed seven and a quarter inches in length. 


_._ Dr. J. H. Stephens, who treated the insured and amputated the toes of her 
right foot, testified as follows, when asked to look at the right foot of plaintiff 
and tell what part of the foot is missing: 


“There are five bones about this length (indicating) in here (indicating), and 
five toes that came off. It seems that all the toes are gone. I don’t remember 
whether any of the bones are gone, or not, the metatarsal bones. There isn’t 
anything missing except the toes. That does not completely destroy the use of 
the right foot. She can walk reasonably well on the right foot. * * * 
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“I have no independent recollection whether anything is gone from that foot 
(indicating right foot) except the toes, but am just judging from the length 
of it. I could not tell, unless I had an X-ray picture, whether or not any of 
the other bones were gone. The toes won’t ever grow back. It is a permanent 
disability. She cannot walk as good on that foot now as she could before. I 
didn’t suggest to Mr. Peacock any special shoe, or anything, for this child to 


walk with, on the right foot. I never made any suggestion about the right 
foot. * * * 


“I would say that she is limited, more or less, from walking, but as to putting 
anything on there (meaning right foot) would make it better, with just the toes 
being gone, possibly wouldn’t be of much benefit. I think she can walk reasonably 
well without anything on there. * * * 


“I think her walking is limited. Of course, she would easily tire quick.” 


It is undisputed that the plaintiff lost her left foot entirely, and by the ampu- 
tation, and, her right foot is exhibited to the jury. Plaintiff as a witness was 
asked if she had special shoes for her right foot, and answered that she had a 
spring in it; and, when asked ii she could “walk barefooted,” answered, “I almost 
always turn over side.” 

[2] Plaintiff and defendant rested their respective cases. This was all the 
evidence on the question of permanent disability and loss by severance of said 
members by plaintiff. The question of fact for decision was by the jury after 
inspection of the remaining portion of said right member of plaintiff’s body. 


[3] The liberal construction of insurance contracts, or of ambiguous clauses 
therein, is to the protection of the insured, and bears some analogy to the liber- 
ality of construction given the Workmen’s Compensation Act (Gen. Acts 1919, 
p. 206) to the beneficient purpose of that enactment. This is illustrated by Ex 
parte Puritan Baking Co., 208 Ala. 373, 94 So. 347, where the loss of one phalange 
of the finger and a substantial portion of another phalange was compensable as 
for loss of that finger. Ex parte Gadsden Car Works, 211 Ala. 82, 99 So. 725. 

[4] It will be noted that the policy does not provide indemnity for the loss 
of two “entire” feet, nor provide indemnity only when the severance was at or 
above the ankle; it being stipulated against “the loss by severance of both feet” 
as a “total and permanent disability deemed to exist.” The parties may have 
stipulated otherwise, and, failing in this, under well-considered decisions of 
analogous clauses, the insured is not limited to a recovery by showing that both 
feet have been entirely severed and lost. The provision for indemnity for “loss 
by severance” of feet or hands was intended to refer to the manner rather than 
to the exact physical extent of the injury. 


The decision in Garcelon v. Commercial Travelers’ Eastern Accident Ass’n, 
184 Mass. 8, 67 N. E. 868, 100 Am. St. Rep. 540, was that, under a policy pro- 
viding indemnity in case of the loss of an arm, the insured may recover when his 
arm has been amputated below the elbow; that where a policy provides for pay- 
ment, etc., for the “loss of one entire hand and one entire foot, or two entire 
hands or two entire feet,” this shows a distinct purpose to stipulate for the loss 
of two limbs, and not for the loss of “one limb or part of twa limbs,” holding 
that the amputation of one arm below the elbow to be the loss of an arm in 
the common acceptance of those words gnd their meaning as used in thd 
policy—“which specifies merely the ‘loss of an arm,’ without mentioning whether 
the loss is by amputation below or above the elbow joint.” This is analogous to 
the construction given the Workmen’s Compensation Act (Gen. Acts 1919, p. 


206) by Mr. Justice Gardner in Ex parte Puritan Baking Co., 208 Ala. 373, 94 
So. 347. 


In Sneck v. Travelers’ Ins. Co., 88 Hun, 94, 34 N. Y. S. 545, 549, a little 
over a half of the hand was cut off, and the portion that remained was declared 
to be more useful than if the amputation had been made at the wrist; that to 
the minds of some men, for practical purposes to which the hand is adaptable, 
there was an entire loss of the use of the hand, “while to others it might seem, 
after an inspection of the hand, and a consideration of the evidence, that neither 
in its anatomical construction nor in its practical use as a hand was it entirely 
destroyed.” This in effect stated the jury question to be decided under the evi- 
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dence and after a physical examination of the remaining portion of the member. 
And such is the case here. 

The decision in Columbian, etc., Soc. v. Penn, 133 Mass. 266, 97 So. 673, was 
under a policy providing indemnity “in event of a complete fracture of arm at 
or above the wrist”; recovery for fracture of one bone of the forearm may not 
be had. To life effect was Continental Cas. Co. v. Bows, 72 Fla. 17, 72 So. 278; 
Metropolitan Co. v. Shelby, 116 Miss. 278, 76 So. 839; Wiest v. Ins. Co., 186 
Mo. App. 22, 171 S. W. 570, as to severance at or above the wrist, where the 
severance was below the wrist. 

In the case of Murray v. Aetna Life Ins. Co. (D. C. Mont.), 243 F. 285, the 
policy providing for the loss of the entire sight of an eye was reasonably inter- 
preted, and the sight was deemed lost when there is no ability to distinguish and 
recognize objects, though light from darkness may be distinguished. 

And in Moore v. Aetna Life Ins. Co., 75 Or. 47, 146 P. 151, L. R. A. 1915D, 
264, Ann. Cas. 1917B, 1005, the policy provided compensation for accidental loss 
of a hand by removal at or above the wrist; held to cover accident requiring 
the removal of all bones of the fingers at the wrist, leaving flesh enough to protect 
the bones remaining and the thumb in stiffened and useless condition. L. R. A. 
1915D, 264, note. 

[5] These cases establish the proposition that, where the policy insures against 
the loss of a member, or the loss of an entire member, the word “loss” should 
be construed to mean the destruction of the usefulness of that member, or the 
entire member, for the purpose to which, in its normal condition, it is susceptible 
to application, in the absence of more specific definition in the policy. 

[6] There was no reversible error in admitting the policy in evidence or in 
refusing the general affirmative instruction requested by defendant. 

The judgment of the circuit court is affirmed. 

Affirmed. 


Anderson, C,. J., and Sayre and Brown, JJ., concur. 


SMITH v. UNITED STATES NAT. LIFE & CASUALTY CO. (Civ. 5556.) 


District Court of Appeal, Second District, Division 1, California. Oct. 1, 1929. 
281 Pacific Reporter 413. 

INSURANCE—WHERE INSURED WORKED FIVE WEEKS BETWEEN 
DATE OF ACCIDENT AND DATE OF DEATH, BENEFICIARY 
COULD NOT RECOVER FOR DEATH UNDER ACCIDENT POLICY. 
Where insured was disabled for 17 days by dog’s bite but later returned to 

work and worked fon period of 5 weeks before death resulted from hydrophobia 
induced by the dog’s bite, beneficiary could not recover for his death under acci- 
dent policy providing for payment of sum specified for death resulting from in- 
juries immediately, wholly, and continuously from date of accident disabling insured 
from performing every duty pertaining to his occupation. 

(For other cases, see Insurance, Dec. Dig. § 467.) 

Appeal from Superior Court, Los Angeles County; J. A. Smith, Judge. 

Action by Betty Smith against the United States National Life & Casualty 
Company upon a policy of accident insurance. From a judgment for plaintiff, 
defendant appeals. Reversed. 

Kemp, Partridge & Kemp, of Los Angeles, for appellant. 

Willis O. Tyler, of Los Angeles, for respondent. 

HAHN, Justice pro tem. The action which gives rise to this appeal is one where- 
in the plaintiff and respondent brought suit against the defendant and appellant 
upon an accident policy, issued by defendant corporation to one Robert Smith, 
deceased husband of the plaintiff. The policy in question provided for monthly 
payments to the insured in the event of partial or total disability caused by an 
accident, and the payment of $600 to the wife of the insured in the event of 
death resulting from an accident. The action was filed by the plaintiff as sur- 
viving widow of the insured, named as beneficiary in the policy, and is based 
upon the claim that the insured met his death as the result of a dog bite. Judg- 
ment was rendered for the plaintiff for the sum of $600, from which judgment 
defendant has appealed. 

It appears from the evidence that Robert Smith, the deceased, was bitten 
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by his own dog on October 6, 1924. Surgical treatment was administered, but 
Smith, who was a cement worker, was incapacitated for work because of a badly 
lacerated thumb. On the day following the injury, the deceased forwarded a written 
report to the insurance company, as required by his policy. In this report, 
the deceased gave it as his opinion, based, upon the advice of his doctor, that the 
period of his disability would be about 12 days. Dr. E. B. Lewis, his physician, 
in his report to the insurance company estimated the period of Smith’s disability 
as 12 days. On or about October 12th, one J. C. Lane, an agent for the defendant 
insurance company, called to see Smith with a view to discussing the matter of 
payment for his injury. There were present at this conversation, besides deceased 
and Lane, Mrs. Smith and her daughter. Smith stated that he felt quite sure 
that he would soon be able to go back to work and would be satisfied to accept 
compensation for 12 days at the rate of $2 per day for his disability. There- 
upon Lane gave Smith a check for $24, and required that Smith sign a receipt, 
which in its wording acknowledged satisfaction in full for any claim arising out 
of the injury. The widow and daughter testified that the receipt was not read 
to or by Smith at the time it was signed. Lane testified, however, that he ex- 
plained the conditions of the receipt to Sm'th. 

On October 21, Smith returned to his regular employment and continued at 
his work daily until the 26th day of November, when he became ill and was taken 
to a hospital, where his case was diagnosed as hydrophobia. On November 29th 
he passed away. According to the testimony of his attending physician, death was 
the result of hydrophobia induced by the dog bite. 


A tew days after Smith’s death, plaintiff and respondent called at the office 
of the insurance company for the purpose of filing a claim for the $600 which 
she claimed as beneficiary under the policy. Lane, the agent for the company, 
told her he could do nothing for her, for the reason that her husband had signed 
a receipt releasing the company from any other or future claim arising out of 
the dog bite. No written claim or proof of loss was filed. Fifty-four days after 
the death of the insured, this action was filed. 

The appellant urges four grounds for reversal of the judgment: First, that 
the evidence clearly shows that the death of the insured was not covered by the 
policy. Second, that the action was instituted prematurely. Third, that the insured 
prior to his death released the defendant from liability for the injury. Fourth, 
that the court failed tod make a finding on a material issue, to wit, whether or not 
deceased was continuously disabled from the time of the injury. 

Inasmuch as we have concluded that the judgment must be reversed for the 
reasons urged by appellant in his first ground, we will confine our discussion to 
the points therein raised, which in effect cover the fourth assignment of error. 

The evidence without conflict shows that the insured returned to his work 
twa weeks after he suffered the injury and continuously followed his employment 
for a period of about five weeks thereafter. Plaintiff was entitled to recover, 
if at all, under the paragraph in the policy designated under the letter “C,” and 
which, so far as is important for our consideration, reads as follows: 


“Tf the injuries described in paragraph A shall, independently of all other 
causes, immediately, wholly and continuously from the date of accident disable 
and prevent the insured from performing every duty pertaining to his business 
or occupation and shall, during the period of! such disability and within ninety 
days from date of accident, result in any one of the following specific total losses 
* * * the company will pay, in lieu of all other indemnity except that arising under 
paragraph N, * * * Life * * * Six Hundred and no/100 Dollars (the principal 
sum of this policy). * * * ” 

The language in the section just quoted clearly states that the payment for 
loss of life of the insured would be made only in the event that death resulted 
from the injury durine a total disability, such disability following “immediately, 
wholly and continuously from the date of the accident.” The evidence here shows 
without dispute that for five weeks between the date of the accident and his death 
the insured dailv followed his regular occupation as a cement worker. Hence, the 
total disability required by the policy for the period between the injuryi and death 
was not continuous. 

Respondent contends that because the effects of the hydrophobia were not made 
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manifest until November 26, from which date the insured was totally disabled 
until his death, the conditions of the policy were substantially met. We cannot 
agree with this view. If Smith, urged on by a spirit of industry, had returned 
to his work for a few hours or even a day or two, but found the pain suffered 
or his incapacity to be such as to prevent his continuing at his employment, it 
might well be urged that the abortive attempt to resume his work did not pre- 
clude him from claiming a “continued total disability.” Smith’s total period of 
inability to work between the accident and his death was about seventeen days, 
while the period he did work and so far as the record shows, without any incon- 
venience or pain, was a period of five weeks. No reasonable interpretation of 
the language referred to can bring Smith’s death within the terms of the policy. 

In the case of Laventhal v. Fidelity & Casualty Co. of New York, 9 Cal. 
App. 275, 98 P. 1075, the plaintiff, who was the insured, was injured in the stomach 
by coming in contact with a suitcase, as he was about to alight from a train. He 
continued with his regular business for a period of twenty-two days, when he 
was required to take to his bed by reason of his suffering, and for twenty-seven 
weeks thereafter was totally disabled. The policy under which he sought to re- 
cover compensation provided that the insured would be entitled to compensation 
where the injury “immediately and wholly disabled and prevented him from per- 
forming every duty pertaining to his occupation.” This court held that in view 
of the fact that for twenty-two days after the injury the plaintiff was able to con- 
tinue his employment, he was not entitled under his policy to recover for the dis- 
ability he suffered. 

In the case of Vess v. United Benev. Soc. of America, 120 Ga. 411, 47 S. E. 
942, the court in considering a policy having similar language to that contained 
in the policy of Laventhal v. Fidelity & Casualty Co. of New York, supra, held 
that where the insured had been injured and continued at his employment for 
twenty-four days after the injury, although during that period he suffered from 
the injury and could not use his hands to any extent, he was not entitled to recover 
under the policy. 

In the case of Masonic Protective Association v. Farrar, 73 Ind. App. 19, 
126 N. E. 435, as also Preferred Masonic Mutual Accident Association v. Jones, 
60 Ill. App. 106, and Letherer v. U. S. Health and Accident Ins. Company, 145 
Mich. 310, 108 N. W. 491, similar provisions under substantially the same con- 
ditions have been interpreted to deny to the insured the right of recovery. 

The cases cited by respondent are not in conflict with this interpretation of 
the terms of the policy, nor with the cases wherein a similar interpretation has 
been given to language of like import. 

In view of our conclusion that upon the merits of the case, respondent is 
not entitled to recover under the policy, and the further fact that the inherent 
weakness in the evidence resting upon respondent’s admission that the insured 
was not continuously disabled from the time of the injury, will preclude another 
trial of the case, we deem it unnecessary to discuss the other points raised by 
appellant. 

The judgment is reversed. 

We concur: Houser, J., Acting P. J.; York, J. 


CHICAGO & E. I. RY. CO. v. SCHRAEDER. (No. 13503.) 
Appellate Court of Indiana, in Banc. 
Oct. 25 1929, 
168 Northeastern Reporter 468. 


1. INSURANCE—INSURANCE CERTIFICATE, ISSUED BY RAILROAD TO 
EMPLOYEE, COVERING ACCIDENTS WHILE IN SERVICE OF COM- 
PANY AND ON DUTY, SHOULD BE LIBERALLY CONSTRUED. 

_ Insurance certificate, issued by railroad, insuring employee against loss result- 

ing directly and independently of all other causes frogn bodily injuries effected 

solely through external, violent, and accidental means, while employee was actually 
engaged in service of company and on duty, should be liberally construed in order 
that purpose of issuing such certificate may be realized. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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2. INSURANCE—INJURY TO LOCOMOTIVE FIREMAN AFTER WORK- 
ING HOURS, WHEN ATTEMPTING TO BOARD LOCOMOTIVE TO 
RETURN TO BOARDING HOUSE, HELD “INJURY WHILE ON 
DUTY,” WITHIN MEANING OF INSURANCE CERTIFICATE; 
“PERIOD OF EMPLOYMENT.” 

Locomotive fireman, injured while boarding locomotive after he quit work 
and had turned in time, to return to boarding house about 10 or 12 miles distant, 
held injured while on duty, within meaning of certificate of insurance issued by 
railroad covering accidental injury while actually engaged in service of company 
and on duty, since “period of employment” generally includes reasonable time for 
ingress to and egress from place of work while employee is on master’s 
premises. 

(For other cases, see Insurance, Dec. Dig. § 453.) 


Appeal from Superior Court, Vanderburgh County; Edgar Durre, Judge. 

Action by William Schraeder against the Chicago & Eastern Illinois Railway 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

See, also, 163 N. E. 534. 

Hatfield & Roberts, of Evansville (K. L. Richmond, of Chicago, IIl., of coun- 
sel), for appellant. 

Emra H. Ireland and Winfield K. Denton, both of Evansville, for appellee. 

McMauav, C. J. Action by appellee against appellant on an insurance certifi- 
cate insuring appellee against loss resulting directly and independently of all other 
causes from bodily injuries effected solely through external, violent, and accidental 
means. Trial by jury resulted in a verdict and judgment for appellee in the sum 
of $840. ; ; 

Appellant contends that the verdict is not sustained by sufficient evidence, that 
it is contrary to law, and that the court erred in giving and in refusing to give 
certain instructions. 

Appellee, at the time of his injury, was an employee of appellant, and held 
a contract of insurance whereby appellant had insured him “against loss resulting 
directly and independently of all other causes from bodily injuries and death 
effected solely through external, violent and accidental means.” Referring to the 
benefits payable under the policy, the contract provides that “such benefits shall not 
accrue except for such bodily injuries and death as are sustained by said insured 
which he is actually engaged in the service of said company, and on duty, nor 
unless immediate notice of such injury and death shall be given by said insured 
or his beneficiary to said insured’s superior officer. * * * No benefits shall accrue 
hereunder for any injury or death that may be sustained by said insured * * * 
as the result of his own violation of the rules of said company.” 

Appellee, during the two weeks immediately prior to the day on which he was 
injured, had been making student trips as a fireman between Evansville and Terre 
Haute, and while so doing stayed at a boarding house in Terre Haute. After 
making such trips for two weeks, he was employed as a regulat fireman, and on 
December 29, 1924, was working as a fireman at Sieffert. There is no town or 
houses at Sieffert, only a coalyard and dispatcher’s office. He came to his work 
on a passenger train, got off at Farmersburg, and walked to Sieffert, a distance 
of about a mile. He began work at 12 noon and quit work at 8 pj m. When he 
quit work he left his engine in the yard where he had been working and went to 
the dispatcher’s office and made out his time. Appellant had issued to its em- 
ployees, including appellee, meal tickets that would be accepted as cash by a certain 
boarding house at Terre Haute where appellee had been boarding. Through an 
arrangement with the boarding house, these tickets were turned over to appellant, 
and the amount thereof deducted from the employee’s wages each pay day’ for 
the use of the proprietor of the boarding house. Sieffert is 10 or 12 miles from 
Terre Haute. It was the custom of the employees of appellant working at Sieffert 
at the end of the day’s work to dead-head their way on locomotives and trains 
of appellant to Terre Haute. On the night when appellee was injured, after having 
quit his work and after having turned in his time, he walked out onto the 
platform in front of the dispatcher’s office, and, while attempting to get on the 
engine of a slowly moving freight train for the purpose of going to Terra Haute, 
was injured. After turning in his time and being checked out, appellee had noth- 
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ing more to do, and was not subject to call until 12 o’clock noon the next day. 
He was free to do as he desired and to go where and how he pleased. 

Appellant’s first contention is that appellee was not engaged in any service 
for appellant at the time he was injured, was not on duty, and therefore not en- 
titled to recover. 

Appellant relies principally upon cases construing the federal Hours of Service 
Act (45 USCA §§ 61-64) and the order of the Interstate Commerce Commission, 
which make it unlawful for any common carrier subject to the Act of Congress 
“to require or permit any employee subject to this Act to be or remain on duty 
for a longer period than sixteen consecutive hours.” 

In United States v. Chicago, etc, R. Co. (D. C.) 195 F. 783, it was held 
that an employee was on duty within the statute when he was at his post of duty 
in obedience to rules or requirements and ready and willing to work, whether 
actually at work or awaiting orders. In discussing “duty” as used in a statute, 
the declared purpose of which wag “to promote the safety of employes and trav- 
elers upon railroads by limiting the hours of ‘service of employes thereon,” the 
court said: “An employe is on duty when he is at his post in obedience to rules or 
requirements of his superior. and ready and willing to work whether actually at 
work or waiting for orders or for the removal of hindrances from any cause. The 
words ‘on duty’ appear to have been intelligently chosen and used in the composi- 
tion of the statute to bar all excuses for noncompliance with its requirements by 
any pretext of misunderstanding its meaning.” To same effect, see United States 
v. Denver, etc., R. Co. (D. C.) 197 F. 629. 

In St. Louis, etc, R. Co. v. Harvey (C. C. A.) 144 F. 806, a servant of the 
railroad was injured in a collision between a hand car on which he was riding and 
another hand car operated by other servants of the company. The question at is- 
sue was whether the servants on the car negligently causing the collision were with- 
in the scope of the duty assigned to them under their employment; that is, wheth- 
er the acts were done during the time of their employment about the business of 
their master. It appeared that the servants whose negligence caused the injury 
had taken the hand car and gone to a station on the line of the railroad and re- 
turned several hours after the time of their employment for.the day had ended. 
There was no evidence as to the purpose these men had in using the hand car, and 
under the evidence the court held the presumption was that they were not engaged 
in any business of the company, but were attnding to their own affairs exclusively, 
and that the evidence was not sufficient-to sustain the verdict. Other cases of like 
character cited by appellant are of no controlling influence in the instant case. 


A telegrapher not released from duty at lunch time, but who is subject to call, 
is on duty under the Sixteen-Hour Law (45 USCA § 62) United States v. New 
York, etc., R. Co. (C. C. A.) 274 F. 321. But in United States v. A., T. & S. F. 
Ry. Co., 220 U. S. 37, 31 S. Ct. 362, 55 L. Ed. 361, it was held that, where a tele- 
grapher was employed for six hours, and then, after an interval of three hours, 
was employed for a period of three hours, he was not employed for a longer per- 
iod than nine hours. 

The question under the Sixteen Hours of Service Act (45 USCA § 62) seems 
to be whether the time the employee is released from call to duty is for a sub- 
stantial and opportune period of rest. Southern Pac. Co. v. United States (C. C. 
A.) 222 F. 46; United States v. Atchinson, etc., R. Co. (D. C.) 232 F. 196; United 
States v. Minneapolis, etc., R. Co. (C. C. A.) 250 F. 382. 

In Brown v. Pere Marquette R. Co., 237 Mich. 530, 213 N. W. 179, a brake- 
man, who had been on duty for sixteen consecutive hours, went off duty, and 
went to sleep in the caboose of the train, which was unable to proceed because of 
a defective engine, was held not on duty at the time of his injury an hour and fifty 
minutes after he had gone off duty, so as to render the company liable under the 
Federal Employers’ Liability Act (45 USCA §§ 51-59). In discussing “on duty” 
as used in the act, the court at page 537 of 237 Mich., 213 N. W. 181, said: “An 
employee may be inactive, and yet on duty. He is on duty if at his post and ready 
and willing to work, though he may be but awaiting orders or the removal of hin- 
drances which prevent him from performing his duties.” 


The federal statute was enacted for the safety of the employee, and was so 
construed as to give the employee time for rest and sleep, as a matter of protec- 
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tion to himself and others. None of the cases cited by appellant deal with a con- 
tract insuring the employee against injuries occurring while on duty. 


In Kephart v. Continental Casualty Co., 17 N. D. 380, 116 N. W. 349, the casu- 
alty company had issued a policy of insurance insuring against loss by reasun of 
accidental injury of a railroad brakeman while in the line of his duty. The train 
upon which the insured was working had been backed in on a side track to per- 
mit another train to pass. It was the duty of the insured to open the switch and 
to close it after his train had been backed upon the side track. He did this. The 
evidence was to the effect that, while not employed, it was his duty to remain on 
the engine. He did not return to the engine after closing the switch, but waited 
thirty or forty minutes for the other train to pass. The true cause of his injury 
was not shown, but the passing train passed over his feet, and he died as a result 
of his injuries. It was there held that he was in the line of his duty. 


In Erie R. Co. v. Winfield, 244 U. S. 170, 37 S. Ct. 556, 61 L. Ed. 1057, Ann. 
Cas. 1918B, 662, an employee took his engine to the place where it was to remain 
for the night and started to leave the yard. His route lay across some of the 
tracks and, while passing over one, he was struck by an engine and died as the 
result of his injuries. It was there held that the deceased workman, in leaving the 
yard at the close of his day’s work, was discharging a duty of his employment, 
and that it was a necessary incident of his day’s work. 


In Kinney v. Baltimore, etc., Employes’ Ass’n, 35 W. Va. 385, 14 S. E. 8, 9, 15 
L. R. A. 142, the association had issued to an employee of the railroad a certifi- 
cate of membership or policy insuring him against injury “by accident while in the 
discharge of duty and in the service” of the railroad. The insured had quit work 
at the hour for quitting, and in from five to fifteen minutes thereafter, while cross- 
ing the tracks on his way home, in passing through an opening between cars, was 
caught between them and killed. 


; In discussing the objects of the organization in issuing the policy, the court 
said: “It was to afford members indemnity or relief in case of accidents naturally 
incident to their service, accidents likely to befall them, accidents fairly attribut- 


able to that service, accidents occurring because of their being in the service, trace- 
able to no other cause, which would not have happened but for that service. Now, 
here is a man who but a few minutes before had stopped work for that day, and 
was but going from the place of his work to his home, was yet on the railroad 
grounds, and in crossing the track was killed by cars of the railroad company while 
used in the business of the company,—the very thing against which it was intended 
to provide,—a thing within the true spirit and intent of the guaranty or insurance, 
if even not within its very letter. * * * but he is killed while performing the in- 
dispensable act of going: from his work at the day’s close to his home, before yet 
he had gotten from the railroad tracks and from among the cars, and out of the 
field of the transaction of the company’s business. Was he not while passing over 
the railroad tracks in going to and returning from his home in the course of his 
labors, as much in the discharge of his duties and in the service of the company 
as when he had the tools with which he worked in his hands, for the purposes of 
the question in hand? It does seem to me that to say that he was not in the dis- 
charge of his duties in the service of the company, within the spirit and meaning 
and purposes of this organization and its constitution, would be very technical and 
refined.” \ sal 

[1] In Chicago, etc., R. Co. v. Schraeder (Ind. App.) 163 N. E. 534, a com- 
panion case to this and between the same parties, we held that appellee, in leaving 
the place of his employment at the close of the day, was discharging a duty of his 
employment. W2: believe the provisions of the contract of insurance should be 
given a liberal construction in order that the purpose of issuing it may be realized. 
There is no question but that appellee’s injury arose out of his employment. As 
was held by this court in Indian, etc., Co. v. Wehr, 74 Ind. App. 141, 127 N. E. 
202, 128 N. E. 765, the period of employment generally includes a reasonable time 
for ingress to and egress from the place of work while the employee is on the 
master’s premises. 


[2] We hold that appellee was injured while on duty within the meaning of 
that term as used in the contract of insurance. And, having so held, it follows 
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that the court did not err in giving or in refusing to give any instruction of which 

complaint is made. 

[3] Appellant, without referring to any rule of the company or any part of 
any rule, calls attention to the provision of the policy which provides that no 
benefits shall accrue for any injury or death sustained by the insured as the result 
of his violation of the rules of the company. We assume appellant refers to the 
tule which forbids the jumping, on and off of trains while in rapid motion. The 
train, which appellee boarded, was, according to the evidence, moving “about as fast 
as a man could walk.” Whether appellee violated this rule by jumping on a train 
or engine while in rapid motion was a question of fact. And we cannot say the 
jury was not justified in finding that appellee did not violate the rule in getting on 
the train, in view of the speed it was going. 

Judgment affirmed. 

OAKS’ ADM’R v. STANDARD ACC. INS. CO. OF DETROIT, MICH., et al. 

Court of Appeals of Kentucky. Oct. 8, 1929. 
20 Southwestern Reporter (2d) 978. 

1. INSURANCE—DEATH OF INSURED, INTENTIONALLY SHOT BY 
ANOTHER, HELD NOT WITHIN AC.iDENT POLICY EXCLUDING 
INJURIES “INTENTIONALLY SELF-INFLICTED OR BY ANY 
OTHER PERSON.” 

Insurance company held not liable under accident policy for death of insured 
resulting from intentional shooting of insured by another, not ‘or purpose of bur- 
glary or robbery, and not while insured was engaged in performance of his occu- 
pation, where policy expressly provided “this insurance does not cover * * * in- 
juries, fatal or nonfatal, intentionally self-inflicted or by any other person.” 

(For other cases, see Insurance, Dec. Dig. § 464.) 

2. INSURANCE—INSURANCE COMPANY COULD EXCLUDE FROM 
HAZARDS COVERED BY ACCIDENT POLICY DEATH INTENTION- 
ALLY INFLICTED BY ANOTHER. 
Insurance company could exclude from hazards insured against under accident 

policy death intentionally inflicted by another. 

(For other cases, see Insurance, Dec. Dig. § 462.) 

Appeal from Circuit Court, Whitley County. 

Action by George E. Oaks’ administrator against the Standard Accident In- 
surance Company of Detroit, Mich., and others. From an adverse judgment, plain- 
tiff appeals. Affirmed. 

R. L. Pope, of Knoxville, Tenn., and J. B. Johnson, of Williamsburg, for ap- 
pellant. 

Tye, Siler, Gillis & Siler, of Williamsburg, for appellee. 

Locan, J. Oaks carried an accident insurance policy in the Provident Life & 
Accident Insurance Company of Chattanooga, Tenn., the policy having first been 
issued by the Standard Accident Insurance Company of Detroit. In May, 1927, 
Oaks was killed by a pistol shot intentionally fired by another. His administrator 
seeks to recover on the policy contract. 

By agreement the proof showed that Oakes was intentionally shot and killed 
by another in May, 1927, when the policy was in full force and effect; that he 
was not acting in his self-defense, and that he did not provoke or bring about the 
difficulty which resulted in his shooting and death; that the shooting was wholly 
unexpected to Oaks, and at the time he was shot and killed he was under the in- 
fluence of some narcotic or intoxicant; that the shooting and killing was intentional 
on the part of the slayer, and that it was not for the purpose of burglary or rob- 
bery, and was not done in an assault incurred by Oaks while engaged in the proper 
performance of his occupation, and was not provoked thereby. 

The insurance company defends because of this provision in the policy: 

“U. This insurance does not cover accident, injury, loss of life, limb or sight, 
or disaility which shall result wholly or partly, directly or indirectly from war 
or riot, from bodily or mental infirmity, nor does this insurance cover suicide (sane 
or insane) or injuries, fatal or nonfatal, intentionally self-inflicted, or by any other 
person, except assault committed on the insured for the sole purpose of burglary 
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or robbery, and assaults incurred by the insured while engaged in the proper per- 
formance of the duties of his occupation and provoked solely thereby, or injuries, 
fatal or nonfatal, sustained or caused while participating in or in consequence of 
having participated in aeronautics, nor injuries sustained by the insured while un- 
der the influence of any narcotic or intoxicant.” 

Counsel for appellant argue with force and convincing clearness that the last 
clause in the above quotation—that is, the clause which exempts the company from 
liability for injury sustained by the insured while under the influence of any nar- 
cotic or intoxicant—does not exempt it from liability for the death of Oaks while 
he was under the influence of any narcotic or intoxicant. The rules governing the 
proper construction of such a clause in such a policy are reviewed and restated on 
this point in the case of Davis v. Massachusetts Protective Association, 223 Ky. 
626, 4 S. W. (2d) 398, and all previous cases on the same point are therein cited 
and discussed. 

[1,2] But the court is not called upon to further consider this point, because 
counsel for appellee agree with counsel for appellant as to the proper construction 
of the policy on this point. They say, however, that this narticular point is not in- 
volved in the case, as that was not the basis’ of the ruling of the trial court when 
the jury was instructed to return a verdict for appellee. They say that the point 
involved is whether the insurance company is liable when it is admitted that the 
fatal injury to Oaks was intentionally inflicted by another. The provision in the 
policy is: “This insurance does not cover * * * injuries, fatal or nonfatal, inten- 
tionally self-inflicted or by any other person.” 

The question before the court is whether the insurance company can be held 
responsible for the death of Oaks, when his death was intentionally caused by an- 
other person. The language of the policy is that the company shall not be held 
responsiple for the death of Oaks, if his death was the result of injuries inten- 
tionally inflicted by another person. We perceive no reason why the language of 
the contract is not binding. The insurance company was at liberty to exclude, 
from the hazards insured against, death intentionally inflicted by another, and it 
did so. The cases of Hutchcraft v. Travelers’ Insurance Company, 87 Ky. 300, 8 
S. W. 570, 12 Am. St. Rep. 484, Atna Insurance Company v. Rustin, 151 Ky. 103, 
151 S. W. 366, Smith v. Federal Life Insurance Company, 219 Ky. 56, 292 S. W. 
470, and Davis v. Massachusetts Protective Association, supra, do not announce a 
contrary conclusion, but sustain the conclusion herein reached, and it is fortified 
by the case of Bryant’s Administrator v. Kentucky Central & Accident Insurance 
Company, 216 Ky. 806, 288 S. W. 766. 

Judgment affirmed. 


BRIDGEMAN v. PILOT LIFE INS. CO. (No. 294.) 
Supreme Court of North Carolina. Oct. 23, 1929, 
150 Southeastern Reporter 15. 

PLEADING—TRIAL COURT HAD PLENARY POWER, WITHOUT CON- 
SENT TO AMEND PLEADINGS, SO FAR AS AMENDMENT DID NOT 
ALLEGE SUBSTANTIALLY NEW CAUSE OF ACTION (C. S. §§ 547, 
549). 

Under C. S. §§ 547, 549, trial court had plenary power consent to amend plead- 
ings, in so far as amendment did not change cause of action, and allege substantial- 
ly new causd of action. 

(For other cases, see Pleadings, Dec. Dig. § 235.) 

Appeal from Superior Court, Robeson County; Cranmer, Judge. 

Action by Lucian Gustaveus Bridgeman against the Pilot Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. No error. 

The issues submitted to the jury, and their answers thereto, were as follows : 

“(1) Did the plaintiff represent, in his application for the accident policy now 
sued on, that he had no impairment of sight? Answer: Yes. 

“(2) Was said representation true? Answer: Yes. 

“(3) What sum, if any, is plaintiff entitled to recover? Answer: $833.” 

The first issue was answered by consent, and the third issue was answered by 
consent, following the verdict of the jury on the second issue. : 
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Varser, Lawrence, Proctor & McIntyre, of Lumberton, for appellant. 
Britt & Britt, of Lumberton, for appellee. 
Per CurtAM. The plaintiff brought this action against the defendant on an ac- 
cident policy, taken out in defendant’s company on August 17, 1928, and in force 
at the time of the accident. The conditions of the policy were complied with, and 
proof of the accident furnished, the defendant. Among the various injuries which 
the policy provided for is payment for the accidental loss of an eye. The only 
question around which the controversy waged was the second issue: “Was said 
representation true?” The jury answered this issue in favor of the plaintiff. 

The defendant set up fraud to vitiate the policy. In the application that plain- 
tiff made for the policy, was the following: “Have you any deformities, amputa— 
tions, impairment of sight or hearing, or have you ever had fits, epilepsy, attacks of 
unconsciousness, or any nervous trouble?” ‘To this question the plaintiff answered 
“No.” The contention of the defendant was that this was false; the “question was 
incorrectly, falsely, and fraudulently answered,” and that “said condition materially 
affected the insurability of plaintiff”; that the plaintiff had theretofore suffered a 
serious injury to his right eye, and it was practically destroyed, and the accident 
was to the same eye for which this action was brought. 

Plaintiff contended that in an automobile accident, on October 14, 1928, this 
right eye was so seriously injured that he had to have it removed from the socket, 
and has lost the sight of this eye. In reply to the allegation of fraud, the plain- 
tiff, after setting up other defenses not material on this record to be considered, 
denied “that the questions as answered were false and fraudulent, and especially 
denied that he made any incorrect statements or answers to the questions.” It 
may be noted that the language of the policy was, “Have you any * * * impair- 
ment of sight?” not “Have you ever had?” 

Without objection plaintiff testified: “The complete ball of the eye was re- 
moved from the socket. This eye was absolutely all right prior to the time that I 
had the accident, the 14th of September (October). I could see out of the eye 
and read anything I wanted to. I do not wear glasses.” Plaintiff testified that this 
eye was previously injured, on July 19, 1927, by an ale bottle “Nehi” bursting, and 
the top striking him in the eye, “cutting a little skin on the lid just below the eye- 
lash and striking the ball of the eye.” The plaintiff further testified, without ob- 
jection, that he employed a physician to treat it. I finally got absolutely well from 
the treatment. That was in 1927. I never have worn a pair of glasses. * * * At 
that time I was tested as to whether I could see out of that eye by Mr. Badger 
(referring to Badger McLeod, agent, who wrote the insurance for defendant com- 
pany). He closed this eye (indicating good eye), and pointed out calendars and 
pencils and other things he had in the office to examine my eye with, and I was able 
to read out of that eye absolutely; there was no impairment that I know of.” 

We do not think that, under our liberal practice, that there was such a de- 
parture in the pleadings and evidence that there was any error in this respect in 
the trial in the court below. The court below had plenary power to amend the 
pleadings, in so far as it did not change the cause of action and allege substantially 
a new cause of action, without consent. C. S. §§ 547, 549; Lefler v. Lane, 170 
N. C. 181, 86 S. E. 1022. Goins v. Sargent, 196 N. C. 481, 146 S. E. 131. Taking 
into consideration the evidence unobjected to, ai.d that which was objected to bear- 
ing on the same subject, if any error was committed it was not prejudicial. The 
evidence, takeri as a whole, we think, complied with C. S. § 564. 

From a careful perusal of the case, it appears to us that it was mainly a ques- 
tion of fact. That fact was decided by the jury in favor of plaintiff. On the 
whole record, we find no prejudicial or reversible error. 

No error. 


KING v. COMMERCIAL CASUALTY INS. CO. (No. 292.) 
Supreme Court of North Carolina. Oct. 23, 1929. 
150 Southeastern Reporter 19. 


1. INSURANCE—EVIDENCE JUSTIFIED INSTRUCTION TO ANSWER 


ISSUE AS TO WHETHER INJURY WAS ACCIDENTAL IN AFFIR- 
MATIVE. 


Evidence, in action on accident policy, relative to whetber injury resulted di- 
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rectly and exclusively of all other causes solely through external violent, and ac- 
cidental means, held such as to justify instruction to answer issue in the affirmative. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


2. INSURANCE—INSURED HAD BURDEN OF SHOWING INJURY WAS 
COVERED BY TERMS OF POLICY. 
Plaintiff, in action to recover for accidental injury in accordance with insur- 
ance policy, had burden of showing that injury: was covered by terms of policy. 


(For other cases, see Insurance, Dec. Dig. § 646'6].) 


Appeal from Superior Court, New Hanover County; Harris, Judge. 

Action by L. L. King against the Commercial Casualty Insurance Company. 
Judgment for plaintiff, and defendant appeals. No error. 

On September 1, 1925, the defendant issued to the plaintiff an accident insur- 
ance policy containing this clause: “This policy insures against the effects result- 
ing directly and exclusively of all other causes, from bodily injury sustained dur- 
ing the life of this policy solely through external, violent and accidental means, 
suicide, sane or insane, not included.” 

The plaintiff brought suit on the policy, and at the trial the following verdict 
was returned: 

(1) Did the defendant issue to plaintiff ‘policy No. CD—47164, as alleged in 
the complaint? Answer: Yes. 

(2) Did the injury complained of result directly and exclusively of all other 
causes solely through external, violent, and accidental means as provided in said 
policv? Answer: Yes. 

(3) What amount, if any, is plaintiff entitled to recover of the defendant? 
Answer: $1,200 and interest from March }, 1928. 

Judgment was rendered for the plaintiff, from which the defendant appealed, 
assigning error. 

Rountree & Carr and M. G. James, all of Wilmington. for appellant. 

John A. Stevens and Bryan & Campbell, all of Wilmington, for appellee. 

ApAMs, J. The parties agreed that the first issue should be answered in the 
affirmative, and that the third, if the plaintiff was entitled to recover, should be 
answered $1,200, with interest from March 1, 1928. Whether the plaintiff was 
entitled to recover depended upon the answer to the second issue. 


As the defendant introduced no evidence, the controversy turned almost en- 
tirely upon the testimony of the plaintiff. The facts are undisputed. In August, 
1927, the plaintiff sprained his left ankle. It swelled and developed into “a kind 
of reddish purple.” Ina few days it was examined by a physician, and was photo- 
graphed by the aid of X-rays. The picture revealed a small shot embedded in the 
foot just above the toe joint, caused, it was said, by the accidental discharged of 
a gun in 1909. The shot was removed, but the pain continued. The physician 
then reopened the incision by which the shot had been removed and made another 
on the other side of the foot; and on the next day he made four or five incisions. 
On two subsequent occasions he removed portions of bone and afterwards 
amputated the foot. 

[1] The specific question is whether the plaintiff’s injury resulted directly 
and exclusively of all other causes solely through external, violent, and accidental 
means. The defendant contends, not that amputation resulting from the sprain 
alone would not have brought the injury within, the terms of the policy, but that 
the injury resulted from a surgical operation for the removal of a shot on the 
side of the foot opposite the sprain, and that it was not an effect resulting exclu- 
sively of all other causes from bodily injury sustained through external, violent, 
and accidental means; or, if this position cannot be maintained, that the 
second issue should have been submitted to the jury. The plaintiff contends, on 
the other hand, that it is immaterial whether blood poison was caused by the 
sprain or by the surgeon’s act in removing the shot. The trial judge adopted 
the plaintiff’s view of the law, and instructed the jury, if they believed the evi- 
dence, to answer the second issue in the affirmative. 

[2] We have discovered nothing in the plaintiff’s evidence from which the 
jury could reasonably infer that the condition of his foot was due to the imbedded 
shot or to the incision made for its removal. The shot had been there for several 
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years and had never caused special pain or trouble. This, in effect, according 
to the evidence, was admitted by the defendant’s agent before the policy was issued. 
The entire defense seems to rest on the theory that infection resulted from 
the operation to remove the shot, buf there is nothing in the testimony to support 
the theory—no sufficient evidence to this effect. The burden, of course, was 
on the plaintiff to show that his injury is covered by the terms of the policy; but 
there is abundant evidence to support this conclusion and none which is so incon- 
sistent with it as to require a new trial for error in the instruction on the second 
issue. If, however, infection followed the operation for the removal of the shot, 
it was not the natural or probable result of the plaintiff’s act. It was not a result 
which would ordinarily follow the act, but one attended with an unexpected and 
unusual result. Vance on Insurance, 566, § 232; 6 Cooley’s Briefs on Insurance, 
5234; Clay v. Insurance Co., 174 N. C. 642, 94 S. E. 289, L. R. A. 1918B, 508. 

Our view of the undisputed evidence pfecludes the necessity of considering 
the interesting questions of law which under other conditions would have been 
controlling. 

We find no error. 
No error. 




































































LINNEN v. COMMERCIAL CASUALTY CO. (No. 12749.) 
>upreme Court of South Carolina. Oct. 22, 1929. 
15@ Southeastern Reporter 127. 

1. INSURANCE—BENEFICIARY SUING ON ACCIDENT POLICY HELD 
TO HAVE ESTABLISHED PRIMA FACIE CASE BY PROVING 
POLICY AND INSURED’S DEATH FROM STABBING. 

Plaintiff, suing as beneficiary under accident policy covering death resulting 
through external, violent, and accidental means, held to have made out prima facie 
case by proof of policy, and that insured died from being stabbed with knife, since 
presumption exists that wound was accidentally inflicted, and was not result of 
illegal act. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE—AFTER BENEFICIARY ESTABLISHED PRIMA FACIE 
CASE UNDER ACCIDENT POLICY, INSURER HAD BURDEN TO 
SHOW DEATH RESULTED FROM INJURIES INTENTIONALLY IN- 
FLICTED. 

Where beneficiary, suing on accident policy covering death through external, 
violent, and accidental means, except death resulting from accident due directly 
or indirectly to injuries intentionally infli:ted on insured, established prima facie 
case, burden held then on insurer to show that death of insured was brought about 
by injuries intentionally inflicted as pleaded by it. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

3. INSURANCE—EVIDENCE, IN ACTION UNDER ACCIDENT POLICY, 
ON QUESTION OF INTENTIONAL INJURY CAUSING DEATH, TO 
BE INSUFFICIENT FOR JURY, MUST EXCLUDE ANY OTHER IN- 
FERENCE THAN INTENTIONAL INJURY. 

In action on accident policy covering death through external, violent, and 
accidental means, except death resulting from accident due directly or indirectly 
to injuries intentionally inflicted, evidence, to be insufficient for jury, on question 
of intentional injury causing death, must not only support inference that person 
charged with killing intended consequence of his act but must also exclude any 
other inference. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


4. INSURANCE—EVIDENCE OF CIRCUMSTANCES SURROUNDING 
STABBING HELD TO SHOW AS MATTER OF LAW DEATH RE- 
SULTING FROM INJURY INTENTIONALLY INFLICTED, PRE- 
CLUDING RECOVERY UNDER ACCIDENT POLICY. 

_ _In action by beneficiary under accident policy covering death through external, 
violent, and accidental means, except death resulting from accident due directly 
or indirectly to injuries intentionally inflicted, undisputed evidence showing insured 
was standing in hallway of boarding house talking to a girl when he protested 
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remarks made by certain woman, whereupon she cursed him and stabbed him in 
heart with knife, resulting in immediate death, held to show intentional injury as 
matter of law. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from Common Pleas Circuit Court of Charleston County; W. H. 
Townsend Judge. 

Action by Martha Linnen against the Commercial Casualty Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed and remanded, with directions. 

J. B. McLaughlin and D. M. Winter, both of Columbia, tor appellant. 

Hamer & Crosland, of Charleston, for respondent. ; 

STaBLER J. This action is based on a policy of accident insurance issued by 
the defendant company to one William Waites. It was provided in the policy 
that, in case of death of the insured through external, violent, and accidental 
means, the beneficiary named therein, Martha Linnen mother of Waites, would be 
indemnified in the sum of $500. The policy also contained the following pro- 
vision, pertinent to the decision of this case: 

“In the event of any claim for * * * death * * * resulting from accident * * * 
due directly or indirectly * * * to injuries intentionally inflicted upon the insured 
by any person for private or personal reasons or otherwise * * * benefits paid 
shall be ten (10%) per cent of the benefits otherwise paid under this contract.” 

The insured was killed at Jacksonville, Fla., on August 31, 1927, and there- 
after in due time the beneficiary made the required proof of death but the company 
refused to pay. ‘This action was then brought by the plaintiff to recover the 
amount of the policy. The defendant, answering the complaint, denied that the 
death of the insured was accidental, and pleaded that it was brought about by 
injuries intentionally inflicted upon him by a third person, for which the defendant 
was not responsible. 

The case was tried before his honor, Judge Townsend, who refused the 
oo motion for a directed verdict. The jury found for the plaintiff 
$500. 

There are several exceptions, but the appeal presents one question only: Should 
the trial judge under the testimony have directed a verdict for the defendant? 

The undisputed evidence of eyewitnesses of the tragedy was that the insured, 
on August 31, 1927, was standing in the hallway of a boarding house ini Jackson- 
ville, Fla., talking to “his girl’; that a woman by the name of Clara Potter (or 
Pooler) was present and made some remark about the girl to whom Waites was 
talking; that he protested against the Potter woman’s remarks, and thereupon 
she cursed him, and, with a knife, stabbed him to the heart; and that he died 
almost immediately. 


The appellant contends that the conclusive inference from this testimony is 
that the killing of the insured by the Potter woman was intentional on her part, 
and that under the provision of the policy above quoted the beneficiary was en- 
titled to only $50. The respondent answers that under the law governing in cases 
of this kind the question of whether the killing was accidental or intentional was 
properly submitted to the jury. 


[1,2] Under the pleadings, the plaintiff made out a prima facie case of proof 
of the policy of insurance and that the insured died from being stabbed with a 
knife; the presumption of law being that the wound was accidentally inflicted, and 
was not the result of an illegal act of any one. The burden was then shifted to 
the defendant to show, as pleaded by it, that the death of the insured was brought 
about by injuries intentionally inflicted upon him, and that its liability was thereby 
avoided to the extent indicated by the quoted provision of the policy. With this 
burden thus placed on the defendant, should the trial judge, under the testimony 
offered, have directed a verdict for the company, thereby holding that the burden 
was sustained as a matter of law? 


[3] In cases like this, before a verdict for the defendant can be properly 
directed, the evidence must not only support the inference that the person, charged 
with the killing intended the consequence of his act, but must also exclude any 
other inference. The testimony must not only be consistent with the theory that 
the death of the insured resulted from an intentional act of a third person, but 
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must also be inconsistent with a nonintentional injury. Hence in such cases it 
seldom happens that, under the testimony adduced, it is proper for the court 
to say, as a matter of law, that the defendant has sustained the burden cast upon 
it—in nearly every instance the jury is the proper tribunal to draw inferences from 
the testimony. 

[4] However, after a careful study of the meager testimony offered in the 
present case, we are inclined to the view that this is one of the rare cases in 
which a directed verdict is proper. The testimony as to how Waites came to 
his death is clear and undisputed. There can be no question that the Potter girl 
intended him as the victem of her assault; her anger, her words, and her blow 
were directed to him and to no one else. When he reproved her for making 
certain remarks about his girl, she became incensed, and resented the reproof 
by cursing him and drawing a knife and plunging it into his heart, causing his 
almost instant death. There is nothing in the testimony that might raise a doubt 
as to her purpose or intention—nothing to even suggest that she did not intend 
to take his life or that the blow struck was not intended for him. Therefore, 
despite the burden of proof thrown upon the defendant, despite the law’s abhor- 
rence of forfeiture, and despite the disfavor with which such drastic provisions 
in insurance policies as the foregoing are looked upon by the courts under the 
testimony in the present case, a verdict should have been directed for the defendant. 

The respondent relies upon Jennings v. Casualty Co. 146 S. C. 41, 143 S. E. 
668, but the testimony in that case easily differentiates it from the case at bar. 

The judgment of this court is that the judgment of the circuit court be re- 
versed, and the case be remanded to that court, with directions to enter judg- 
ment in favor of the plaintiff for $50, and whatever interest she may be entitled 
to under the terms of the policy. 

Watts, C. J., and Cothran, Blease and Carter JJ., concur. 



























BEETS v. INTER OCEAN CASUALTY CO. et al. 
Supreme Court of Tennessee. Oct. 19 1929. 
20 Southwestern Reporter (2nd) 1040. 

1. INSURANCE—UNDER EMPLOYEE’S INSURANCE CONTRACT IN- 
SURER WAS REQUIRED TO REQUEST DEDUCTION FROM WAGES 
EARNED DURING LAST HALF OF MONTH, WHERE AMOUNT 
DURING FIRST HALF WAS INSUFFICIENT. 

Under insurance policy issued to employee of railway, providing that certain 
premium should be paid from “wages the month of January,” and that same amount 
should be “deducted the month of February,” with further agreement that premi- 
um should be paid from that part of month’s wages first payable to employee, held 
that insured agreed to have premiums paid fromy wages for month and not merely 
those earned during first half, and it was insurer’s duty under agreement to request 
that premiums be deducted from last half if amount earned during first half was 
insufficient. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

2. INSURANCE—EMPLOYEE’S POLICY WILL NOT LAPSE FOR NON- 
PAYMENT OF PREMIUMS, WHERE EMPLOYEE PROVIDED WAGE 
FUND AND INSURER FAILED TO FOLLOW AGREED METHOD OF 
COLLECTION. 

Lapse of policy, issued to employee under agreement that premium should be 
deducted from wages and provision for termination of insurance without notice 
on default in premium payment, will not be decreed when insured provided wage 
fund and insurer failed to follow agreed method of collection. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

3. INSURANCE—WAGE ASSIGNMENT FOR INSURANCE PREMIUMS 
ACCEPTED BY EMPLOYER HELD TREATED AS PAYMENT, NOT- 
WITHSTANDING STIPULATION THAT PAYMASTER WAS IN- 
SURED’S AGENT. ; 

Wage assignment for insurance premium accepted by employer railway com- 
pany held treated as payment and satisfaction of monthly premium when necessary 
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amount was earned, notwithstanding stipulation of insurance contract that pay+ 
master should be treated as agent of insured in making premium payments. 


(For other cases, see Insurance, Dec. Dig. § 360[4].) 


4. INSURANCE—INSURER, SUED ON LABORER’S POLICY UNDER 
WHICH PREMIUMS WERE DEDUCTED FROM WAGES, MUST 
SHOW INSURED KNEW WAGES WERE PAID WITHOUT DEDUC- 
TION. 

In action on employee’s: insurance policy under which premium payments were 
deducted from wages, there is no presumption that insured, an ordinary laborer 
working ‘or railroad, kept record of his time by which to check record kept by 
employer, and insurer had burden of proof to show that he knew he was being 
paid full wages without deduction of premium. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 


Appeal from Chancery Court, Knox County, R. M. Jones, Judge. 

Action by Lela Beets against the Inter Ocean Casualty‘ Company and another. 
From a decree of the Court of Appeals, entered on appeal from the chancellor’s 
decree, complainant appeals. Reversed in part, and affirmed in part. 

S. &. Hodges, of Knoxville, for complainant. 

Cates, Smith, Tate & Long, of Knoxville, for defendants. 

Swiccart, J. By an arrangement with the Southern Railway Company, named 
as defendant herein, the Inter Ocean Casualty Company issued contracts of acci- 
dent insurance to employés of the railway company, and for the premiums took 
crders on the railway company’s paymaster for payment out of the wages of the 
insured employés. 

Complainant’s husband, Hugh Beets, contracted for and received such a con- 
tract or policy, effective by its terms on December 10, 1927, with complainant 
named as beneficiary. The insured met death by accident on April 7, 1928, and 
payment of the insurance was successfully resisted in the chancery court and Court 
of Appeals on the ground of forfeiture for nonpayment of premiums. 

The insured had two pay days each month. On the last day of each month 
he was paid wages earned during the first half of the month. His wages for 
the last half of the month were paid on the 15th of the following month. The 
company did not require the payment of any premium when the policy was issued, 
but the contract provided that premiums for two months ($9.20) should be paid 
out of his “wages the month of January,” and that the same amount should “be 
deducted the month of February.” Those two payments, if made, would have 
extended the insurance beyond the date of the insured’s death. 


The order on the paymaster, signed by the insured and made a part of the 
insurance contract, contains a further provision as to the wages from which premi- 
ums were to be paid, as follows: “I also agree that if my wages are paid 
to me other than once a month then each installment, instead of being deducted 
and paid from a month’s wages as herein provided is to be deducted and paid 
from that, part of the month’s wages first payable to me.” 


The insurer and the railway company construe this clause to constitute an 
agreement by the insured that each premium installment would be paid each month 
out of wages earned during the first half of the month and payable on the last 
day of the month, and that, when not so paid, an installment would be in default. 
So contending, the insurer relies upon a provision of the contract that upon default 
of a premium installment the “insurance shall at once terminate without notice.” 

While the contract designated the paymaster as the agent of the insured for 
the payment of the premiums the custom and practice pursued by the insurer did 
not call for any initiative on his part. s.ach month the insurer presented to the 
paymaster a list of employes from whose wages a specified deduction was to be 
made, and payment was so made whenever the earned wages were sufficient. 

Pursuant to this custom, the insurer, near the end of January, made request of 
the paymaster to deduct $9.20 from the wages earned by the insured in January, 
which was refused because he had not earned that amount during the first half of 
the month. The request tendered the paymaster was phrased: “List of deductions 
to be made from wages of employes earned in the month of January, 1927, on ac- 
count of insurance as per orders given by them.” It was tendered and dishonored 
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before the wages earned in the last half of January, were payable. The same re- 
quest was repeated the latter part of February, and was refused for the same rea- 
son. No further action was taken by the insurer, and no notice of forfeiture was 
given to the insured. ! 

While neither of the lists submitted to the paymaster expressly requested that 
the deduction be made only from wages earned during the first fifteen days of each 
month, both the insurer and the railwav company so treated them, and it is agreed 
that no request for deductions from the earnings of the latter part of the month 
was ever made by the insurer. 

The uncontroverted evidence is that the wages of the insured for the first half 
of January were insufficient to meet the payment of $9.20; and that he earned noth- 
ing in the first half of February. However, his earnings for the last half of Janu- 
ary were $28, and for the last half of February $14.40. His earnings in March 
were: First half, $32.50; last half, $40. This $40, and $16 earned in April, was 
unpaid at the date of his death. 

The general agent of the inst ‘er, who testified in the case, stated that, when 
the paymaster reported the insured as having earned nothing during the first half 
of February, he concluded that the insured had left the service of the railway. 
However, he made no investigation of this, although the relations between the in- 
surer and the railway company were friendlv and the proof is that any information 
requested would have been furnished by the paymaster from his records. 

[1] We cannot accept the construction placed upon the paymaster’s order by 
the insurer and the railway company. Construing the several clauses together, as 
one instrument, we think its obvious meaning is that the insured agreed to pay 
the first installment of the premium out of his wages earned in the month of Janu- 
ary, and, since those wages were payable in two parts, he agreed “also” that the 
entire monthly premium installment should be paid out of, or deducted from, the 
first part of his January wages payable to him. The language of the agreement is 
not that the premium was to be paid out of wages earned in any particular part 
of the month, but it was agreed that the premium was to be paid “from that part 
of the month’s wages first payable to me.” If the employé did not work the first 
half of the month, then the “part of the month’s wages first payable’) to him was 
that earned during the last half of the month and payable on the 15th day of, the 
following month. Likewise, if the employé worked only a part of the time and 
did not earn sufficient wages during the first half of the month to pay the prem- 
ium due for the month, the insurer was entitled to have the paymaster retain the 
amount earned, to be supplemented by a further deduction from wages earned dur- 
ing the second half of the month, and then pay the full premium before paying any 
part of the month’s wages to the insured employé. 


The import of the phrase, “instead of being deducted and paid from a month’s 
wages as herein provided,” in the clause under consideration, is that when a month’s 
wages are paid ini two installments, the premium for the month is not to be pro- 
rated or divided between the two wage payments, but the entire premium is to be 
paid out of the first wages of the month which are payable to the insured, 

The clause is introduced by the word “also,” indicating that it was supplemen- 
tary to and not in lieu of the principal agreement that the premium installments 
were to be paid from “wages the month of January,” etc. 

So we think the ordinary and natural meaning of the contract is that the 
insured agreed to pay the first premium installment of $9.20 from his wages for 
the month of January, and further agreed that the entire amount for the month 
would be paid out of that part of the month’s wages first payable to him by his 


employer, without regard to the days of the month on which such wages were 
earned. 


Whatever interpretation was placed on the contract by the insurer in the deal- 
ings with the railway company, there was nothing in the language used to notify 
the insyred that his premium would be in default unless his earnings for the first 
fifteen days of January should be sufficient to pay it. And there is no evidence 
that the insured had any knowledge that the insurer so construed the contract. 

We are therefore of opinion that the earnings of the insured for all the month 
of January were available to the insurer, under the terms of' the contract, for the 
payment of the January installment of the premium, and that the earnings for the 
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entire month of February were subject to the satisfaction of the February pay- 
ment. Following the agreement and custom it had established ‘with the railway 
company’s paymaster, it was clearly the duty of the insurer to request the paymas- 
ter, to deduct the respective amounts from the earnings of the insured for the 
last half of January and the last half of February, which the proof! shows were 
sufficient in amount to meet and satisfy the stipulated premium installment for 
each month. The failure of the insurer to collect and receive the two payments 
was therefore the result of its own fault and not the result of any default on the 
part of the insured. 

[2] A lapse of the policy, under the provisions for termination of the insur- 
ance without notice, upon default in the payment of a premium installment, will 
not be decreed, when the proof shows that the insured provided the wage fund 
from which it was agreed that payments .were to be made, and the insurer failed 
to follow the agreed method of collection by demanding and receiving that part 
of the insured’s wages which were assigned to it. Eury v. Insurance Co., 89 Tenn. 
427, 14 S. W. 929, 10 L. R. A. 534; Lyon v. Travelers’ Ins. Co., 55 Mich. 141, 20 
N. W. 829, 54 Am. Rep. 354. , E 

It is shown in the proof that the wages earned by the insured in. January 
were paid to him by the railway company on February 15th, and that his Febru- 
ary wages were paid to him on March 15th; and the fact that all the earned wages 
were so received by him is urged as proof that the insured knew that no deduc- 
tion had been made for the premiums, and therefore recognized and acquiesced in 
the termination of the insurance. 

[3, 4] Notwithstanding the stipulation of the insurance contract that the pay- 
master should be treated as the agent of the insured in making the premium pay- 
ments from the wages assigned, we are inclined to agree with the Supreme Court 
of Michigan in Lyon vy. Travelers’ Insurance Co., supra, that the wage assignment, 
accepted by the railway company, became effective and should be treated as a pay- 
ment and satisfaction of the monthly premium when the necessary amount of wages 
for the month was earned and had accrued to the credit of the insured. However, 
we think the contention of the insurer should be overruled because it is not shown 
that the insured knew that he was being paid the full amount of his earned wages 
without deduction. As to this we think the burden of proof is on the insurer, and 
we will not presume, in the absence of proof, that the insured, an ordinary laborer, 
kept a record of his time by which to check the record kept by his employer, - the 
railway company. Especially do we decline to entertain such a presumption in: the 
face of the testimony of the complainant that the insured stated to her that the 
railway company took the premiums out of his wages before he received his checks. 
While this testimony was objected to, the record fails to show that the objection 
was called to the attention of the chancellor or that any ruling’ was made upon it. 

It is our conclusion that the contract of insurance, made effective by the insurer 
on December 10, 1927, without requiring the payment of any premium in advance, 
had not lapsed, and was in full force and effect at the date of the death of the 
insured, April 7, 1928, and that complainant is entitled to recover its face value, 
with interest from the date the suit was instituted, and all costs. Decree will be 
entered accordingly, reversing the decrees of the chancellor and the Court of Ap- 
peals to that extent. The proof does not show bad faith, and the statutory penalty 
is not allowed. There is no basis for a decree against the Southern Railway Com- 
pany, since complainant has been accorded full relief on the insurance contract, 
and the decree of the Court of Appeals dismissing the suit as to it will be af- 
firmed. 


STANFORD v. PROVIDENT LIFE & ACC. INS. CO. 
Supreme Court of Tennessee. Oct. 19, 1929, 
20 Southwestern Reporter (2d) 1043. 

1, INSURANCE—PROVISIONS OF INSURANCE APPLICATION AND 
PAYMASTER’S ORDER HELD PART OF “TERMS OF POLICY” 
WITHIN MEANING OF EXPIRATION CLAUSE. 

Provisions of insurance application and paymaster’s order directing payment 
of premium by employer held part of terms of policy within meaning of clause pro- 
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viding that policy takes effect at. once and expires one vear from date, if not re- 
newed or terminated sooner in accordance with its terms. 


(For other cases, see Insurance, Dec. Dig. § 151[1].) 


2. INSURANCE—APPLICATION AND PAYMASTER’S ORDER HELD TO 
SHOW INTENTION THAT FIRST INSTALLMENT OF PREMIUM ON 
POLICY DATED IN MARCH WAS PAYABLE IN MAY AND NOT DE- 
LINQUENT UNTIL JUNE OF SAME YEAR. ; 
Application for insurance, providing for payment of installments on premium 

by paymaster’s order and stipulating annual premium should be paid in six install- 

ments, when construed with paymaster’s order directing employer to pay first in- 
stallment from wages earned during month of May and one installment during each 
succeeding month until all should be paid, though original policy was dated in 

March, held to show intention that first installment of second year’s premium was 

due in May and that second installment for second year was not due nor in de- 

fault until June of same year. 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 

3. INSURANCE—ACCIDENT POLICY HELD NOT IN FORCE, WHERE IN- 
SURED HAD LEFT EMPLOYMENT BEFORE ACCIDENT AND TWO- 
MONTH PERIOD COVERED BY PREMIUM INSTALLMENT HAD 
EXPIRED. 

Insurance policy covering accidents to employee, providing for payment of an- 
nual premium in six installments and that each payment will continue policy in 
force for period of two months, where clause in policy provided for termination 
of insurance on ending of insured’s employment, but insurance to continue after 
termination of employment only by reason of premium previously paid, and two- 
month period covered by installment had expired when insured, who had left em- 
ployment, was injured, he/d not in force at time of: accident. 

(For other cases, see Insurance, Dec. Dig. § 349[2].) 

Error to Circuit Court, Knox County; A. C. Grimm, Judge. 

Suit by Fletcher E. Stanford against the Provident Life & Accident Insur- 
ance Company. From a judgment dismissing suit, plaintiff brings error. Affirmed. 

J. C. Wilburn, of Knoxville, for plaintiff in error. 

R. M. McConnell, of Knoxville, for defendant in error. 

Swiccart, J. Apparently conflicting provisions found in “special provisions” 
of the insurance policv in suit, and in the application and “paymaster’s order” at- 
tached to and made a part of it, create the controversy to be decided. 

[1] The “special provisions” printed in the face of the policy describe it as tak- 
ing effect at once and expiri _g “one year from its date, if not renewed or termin- 
ated sooner in accordance with its terms.” 

The provisions of the application and paymaster’s order must be treated as a 
part of the “terms” of the policv, within the meaning of the clause above quoted. 

[2] The application signed by the insured recites: “If paymaster’s order or 
note is given to provide for the payment of these installn ents, I agree to pay them 
as therein provided, and do hereby make such order or note a part of my contract 
with the Company.” 

_ .The application stipulated that the annual premium of $69.60 should be paid 

in six installments of $11.60 each, and the paymaster’s order, directed to the South- 

ern Railway Company as the employer of the insured, provided that the first of 
these installments should be paid from the wages earned in the month of May, 
with one installment payable each succeeding month until all should be paid. 

The original policy is exhibited, bearing date March 25, 1927, and it is stipu- 
lated that it was renewed upon expiration “under the same terms and conditions 
as provided in the policy of insurance.” 

The effect of this stipulation is to sustain the contention of the insured that 
the first installment of the second year’s premium was due in May, 1928, and that 
—- installment for the second year was not due nor in default until June, 

[3] On May 28, 1928, the insured sustained injuries by accident which would 
entitle him to benefits in the sum of $80 if his policy was in force on that date. 
At that time the insurer had collected the first installment of the second year’s 
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premium from the employer of the insured, under the paymaster’s order, but the 
insured was discharged froi the service of the Southern Railway Company on 
April 1, 1928, and was not in its employ at the date of his accident. 

The paymaster’s order, under the caption “Specified Periods” provides: “If the 
annual premium is paid in, six installments, each payment will continue the policy 
in force for a period of two months.” And it is further provided therein: 

“I understand and agree as to the duration of my insurance:' (1) That said 
policy after taking effect so continues until the expiration of the period herein- 
after designated for the deduction of the last installment of premium unless I soon- 
er cease to be in the service of my present employer, or unless default be made in 
the payment of any prior installment, in either of which events my insurance shall 
at once terminate without notice, except as it may be continued in force by reason 
of premium previously paid; (2) that the payment of each installment in which 
the said premium is payable shall continue my policy in force for a ‘specified per- 
tod, all such periods to be computed successively from the date of the policy.” 

It will be noted that the above-quoted language provides for the termination 
of the insurance upon the happening of either of two events—the default of a 
premium installment, or the ending of the insured’s employment by the Southern 
Railway; the insurance to continue after the happening of the latter event only 
“by reason of premium previously paid.” 

The provision for termination of the insurance upon the cessation of the in- 

sured’s employment was a provision for its termination before the expiration of 
the year for which the policy was written, within the exception of the clause here- 
inabove quoted from the policy’s “special provisions.” Upon the termination of 
the employment, the insurance was continued in force only “by reason of’ premium 
previously: paid.” By express stipulation the premium paid by the insured prev- 
ious to his discharge from the service of the Southern Railway Company, being one 
installment or one-sixth of the annual premium, continued “the policy in force for 
a period of two months” from its date. The date of the policy as renewed was 
March 25, 1928, and the two-month period had already expired when the insured 
was injured on May 28, 1928. We are therefore forced to the conclusion reached 
by the learned circuit judge that the policy in suit was not in force at the date of 
the accident. 
, This construction of the policy seems to us to be clearly in accord with the 
intent of the contracting parties. The issuance of the policy of insurance by the 
insurer upon the execution of the “paymaster’s order” was in effect an extension 
of credit for the premium to the insured, upon the security of a pledge of future 
earnings. The termination of the employment of the insured would destroy the 
basis of the credit extended, and it was therefore stipulated by the parties that 
the insurance should continue no longer than the employment, except in so far as 
premiums paid during the employment should be sufficient to extend it. 

The judgment of the circuit court dismissing plaintiff's suit will accordingly 
be affirmed, at plaintiff’s cost. 

Chambliss, J., took no part in the consideration or disposition of this suit. 


SOUTHERN TRAVELERS’ ASS’N v. WRIGHT. (No. 601.) 
Court of Civil Appeals of Texas. Eastland. Sept. 27, 1929. 
Rehearing Denied Nov. 1, 1929. 

20 Southwestern Reporter (2d) 1093. 


2. INSURANCE—CORRESPONDENCE BETWEEN PARTIES, CONSIDER- 
ED IN LIGHT OF PRECEDING TRANSACTIONS, HELD TO SHOW 
THAT INSURANCE EVIDENCED BY TWO CERTIFICATES ISSUED 
TO INSURED WAS IN FORCE, NEW CONTRACT NOT HAVING 
BEEN SUBSTITUTED. 

Where insured had been issued two certificates of insurance, correspondence 
between him and insurer, considered in light of preceding transactions between 
parties, held to show that insurance evidenced by both certificates was in force for 
such time as terms of contract provided, and that new contract was not substituted 
for original contract. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 
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3. INSURANCE—MUTUAL INSURANCE COMPANY CAN ONLY COL- 
LECT ONE MEMBERSHIP FEE, AND IT IS OPTIONAL WHETHER 
IT WILL COLLECT ANY (REV. ST. 1925, ARTS. 4784-4.99). 

Mutual insurance company, existing by virtue of Rev. St. 1925, arts. 478A—4799, 
was without authority to collect more than one membership fee under article 4794, 
and it was optional with company whether it would collect any membership fees 
at all. 

(For other cases, see Insurance, Dec. Dig. § 191.) 

4. INSURANCE—ENTIRE AMOUNT PAID BY INSURED AT TIME OF 
APPLICATION HELD APPLICABLE TO PREMIUM PAYMENT, IN 
VIEW OF BY-LAWS, AS AGAINST CONTENTION THAT PART WAS 
MEMBERSHIP FEE. 

Entire payment made by insured to mutual company at time of application held 
applicable as payment of premium, as against contention that part was membership 
fee, since insurer’s board of directors could not, under by-laws, collect membership 
fee at time of filing application, and insured had right to rely on by-laws as complete 
measure of authority of board of directors. 

(For other cases, see Insurance, Dec. Dig. § 360[1].) 

5. INSURANCE—AMBIGUOUS POLICY IS CONSTRUED MOST STRONG- 
LY AGAINST COMPANY AND IN FAVOR OF INSURED. 

Where there is an ambiguity in insurance policy, it is to be construed most 
strongly against company and in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. INSURANCE—MUTUAL COMPANY BY-LAWS, PROVIDING APPLICA- 
TION MUST BE ACCOMPANIED BY MEMBERSHIP FEE, HELD IN- 
EFFECTIVE TO IMPOSE MEMBERSHIP FEE (REV. ST. 1925, ARTS. 
4784—4799). 

Provisions of by-laws of mutual insurance company, existing by virtue of Rev. 
St. 1925, arts. 4784—4799, providing that each application fon membership must be 
accompanied by membership fee, held ineffective to impose membership fee, since it 
provided no amount, and would be inconsistent with vesting option in board of 
directors to collect fee under article 4794. 

(For other cases, see Insurance, Dec. Dig. § 191.) 


7. INSURANCE—QUESTION WHETHER INSURED’S ENTIRE PAYMENT 
WITH APPLICATION WAS APPLICABLE TO PREMIUM, BEING 
ONE OF CONSTRUCTION OF CONTRACT UNDER UNDISPUTED 
EVIDENCE, WAS FOR COURT. 

Where question whether amount paid by insured at time of making application 
for insurance was all applicable as payment on premium was one of construction 
of contract under undisputed evidence, it was province and duty of court to de- 
termine matter as question of law. 

(For other cases, see Insurance, Dec. Dig. §668[8].) 


Appeal from District Court, Stephens County; Lindsay D. Hawkins, Special 
Judge. 

Action by Mrs. Mallie Wright against the Southern Travelers’ Association. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

T. B. Ridgell, of Breckenridge, and J. E. Gilbert, of Dallas, for appellant. 

Robert E. Bowers, of Breckenridge, for appellee. 

FUNDERBURK, J. Southern Travelers’ Association is an insurance corporation 
existing by virtue of chapter 6, title 78, Revised Statutes of 1925, entitled “Mutual 
Assessment Accident Companies.” By application dated Januarv 25, 1926, W. L. 
Wright applied for insurance membership in said company, to include insurance 
designated as “Class E,” covering certain accidental injuries, and signified in the 
application his desire to have a double membership in said class. The application 
stipulated that, if same was accepted, the articles of incorporation, the by-laws of 
the association, the application and certificate of membership would constitute the 
contract of insurance. Another statement in the application was: “I am inclosing 
check for $12.00 to cover membership fee(s) which —cludes my dues and prem- 
iums to next quarterly call.” The application was accepted, and on February 2, 
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1926, there was issued and in due course delivered to the said W. L. Wright two 
certificates of membership; one being No. 1536, class E, and the other No. 1537, 
class EE. Each of the certificates evidence the obligation of the insurance com- 
pany to insure the applicant against accidental death in the sum of $6,000 and other 
benefits. On February 6, 1926, the insurance company, in transmitting the certifi- 
cates to the said Wright, among other things, stated: “We are pleased to hand you 
herewith certificate of membership No. 1536-37 in class E, doubled as per your ap- 
plication sent in through Mr. Frank Edwards;” and also, “According to our rec- 
ords, your membership with us is paid up to June 1, 1926.” 

Under date of February 17, 1926, and immediately upon receipt of the certifi- 
cates of insurance, said W. L. Wright wrote the company as follows: 

“At the time I made application with your Mr. Edwards for protection in your 
association, I understood through him that I was paying for both health and acci- 
dent insurance. I was surprised and disappointed this morning upon receipt of 
certificates that I was protected only against accident. 

“May I ask vou also why you have issued to me a certificate in class ‘EF’ and 
class ‘EE’ both, when, according to your schedule, class EE is merely a double of 
class ‘E’. Does this mean that in case of accidental death I would receive pro- 
tection from both classes, making $18,000.00? It would seem that this is the case 
if I am protected under both classes, however it does not seem reasonable to as- 
sume that. 

“May I have your reply to the above at once? It is probable that you have 
given me protection in the two classes above mentioned instead of the class E and 
B, which covers health and accident.” 

To this letter the insurance company replied on February 19, 1926, as follows: 

“We have your favor 17th inst. We inclose herewith a copy of your applica- 
tion, which as you will note applies for membership in class E and EE. 

“EE is merely to signify to the bookkeeping department that it is a ‘double 
header.’ tach membership in class E pays $6,000.00 principal sum and $100.00 per 
month for two entire years, for total disability, and ‘or two memberships the cost 
is increased 100 per cent. and the benefits 100 per cent. 


“We note your comment relative to the rider which has attached. That was 
gotten out recently in response to demands from some that wanted to know just 
what the benefits were, and was not explained quite plain enough, and in order to 
prevent any misunderstanding or complications, at the annual members’ meeting 
February 6, by unanimous consent a resolution was passed which specifically stated 
as being understood that class E paid $6,000.00 principal sum, with $100.00 per 
month total disability benefit and the double or doubled, or two memberships, or 
EE membership was merely meant to be the double of the single and in that event 
the single was void and the double would apply. 

“The copy of the application herewith is the foundation of the contract as 
signed by you, and other members, and gives you the benefit and the costs on the 
front and back pages. 

“Should you want the sick benefit, send us four dollars additional and return 
your certificates and we can include same, making them E and B and EE and BB. 
In the center of the back page you will find benefits of each class B described. 

“If you only wanted one class in the health and accident you should have only 
paid Mr. Edwards $8.00 instead of $12.00. We would be glad to make the change 
for you, and will file your other away for you, to be taken up at any time you 
should want it, and credit your account with $4.00 additional for future payment. 
Hope that this explains matters to you fully and if we can be of any assistance to 
you call on us.” 

Wright made no reply to this letter. On May 1st the insuran 
mailed notice to Wright of a call for additional die or premium caiensd to be 
due on June 1, 1926, and later, as a courtesy, sent additional notices both before 
and after said June Ist. Wright made no response to these notices, and paid the 
company no other sum of money than the $12.00 originally transmitted with the 
application. On July 18, 1926, Wright was accidentally killed in an automobile 
wreck and due notice of that fact given to the company. This suit was brought 
by Mrs. Mallie Wright. mother of the insured and beneficiary in said certificates. 

In plaintiff's pleading it was contended that the letters quoted above from 
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Wright to the insurance company dated February 17th, and from the insurance com- 
pany to Wright, dated February 19th, evidenced an agreement to cancel certificate 
class EE, which was a mere double of class E, and to credit on future premiums in 
class E $4 surplus out of the $12 originally transmitted to the company. Under this 
phase of the case, plaintiff contended that, even though said sum of $12 originally 
transmitted included the payment of premiums and dues only up to June 1, 1926, that 
the $4, when credited upon future premiums, had the effect of keeping the certifi- 
cate in force to a time subsequent to the death of the insured. An alternative 
claim of plaintiff was that, if certificate EE had not been canceled by agreement 
as alleged, then both certificates E and EE were in force, and the payment of $12 
originally made was by agreement applied on the payment of premiums on said 
certificates, thereby having the effect of keeping each of same in force to a time 
including the death of the insured. ; 

The defendant, insurance company, by its answer, contested the claim that 
there had been any novation of the original contract, and further contended that, 
of the, $12 originally transmitted, $6 was for the payment of membership fees, as 
distinguished from premiums, and that the remaining $6 paid the premiums due 
only up to June Ist, and that, call having been made for additional premiums as 
provided by the contract of insurance, and no additional premiums having been 
paid, the insurance, by the terms of the contract, lapsed on said June Ist, and was 
not in force and effect at the time of the death of said Wright. 

Upon the trial two special issues were submitted to the jury, as follows: 

“Special Issue No. 1: At the time of the remittance by the deceased W. L. 
Wright, of the sum of twelve ($12.00) dollars to the defendant, Southern, Travel- 
ers’ Association, was it mutually understood and agreed by and between said de- 
ceased and said defendant that said deceased would be given credit for all of said 
amount as a payment on premiums? Answer ‘Yes’ or ‘No.’” 

And the jury answered, “Yes.” 


“Special Issue No. 2: On February 19, 1926, was it mutually understood and 
agreed by and between the deceased W. L. Wright, and the defendant Southern 
Travelers’ Association, that certificate or policy No. 1537 class EE, should be can- 
celed and that four ($4.00) dollars of the twelve ($12.00) dollars theretofore re- 
mitted by said deceased to said defendant should be -credited as a payment of 
premium on certificate or policy No. 1536, class E? Answer ‘Yes’ or ‘No.’” 

And the jury answered, “Yes.” 

Upon the answers of the jury the trial court gave plaintiff judgment to in- 
clude the sum of $6,000 due upon one certificate. Defendant, Southern Travelers’ 
Association, brings the case before us by appeal. 


[1] In addition to the foregoing statement of the case, other facts are neces- 
sary to be considered, and will be hereafter stated in their proper connection. Ap- 
pellant, in different ways, challenges the existence of any evidence, as well as. the 
sufficiency of the evidence, to authorize the submission of special issue No. 2. Ap- 
pellee objects to the consideration of any such assignments on the ground that ap- 
pellant made a motion for judgment in its favor up-n the answers of the jury, 
and is therefore precluded from questioning the existence of any evidence or suffic- 
iency of evidence to authorize the submission of the issue. We have readily reach- 
ed the conclusion that the principle contended for by appellee is not applicable here. 
Appellant did make a motion for judgment, but its contention that it was entitled 
to a judgment was not based upon the findings of the jury, but, on the contrary, 
its claim of such right was predicated upon the theory that the jury’s findings were 
immaterial, and by no means concluded appellant’s rights, which it is contended are 
controlled by questions of law independently of the jury’s verdict. We therefore 
accordingly overrule appellee’s contention in this respect. 

[2] We are also of opinion that special issue No. 2 could not properly form 
the basis of a valid judgment in favor of appellee. If a new contract was sub- 
stituted for the original contract, it was a contract in writing, and clearly not within 
the province of the jury to construe it. Whether there was such contract must be 
determined from a reading of the two letters in question, in the light of the preceding 
transactions between the parties. 


The letter of February 17th from Wright to appellant does not in our opinion, 
show a rejection of both or either of the certificates. Wright, when confronted 
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with the information that his application, being the basis of the contract, called for 
the very certificates which he had received, thereafter remained silent, thus logi- 
cally suggesting that he was convinced that his understanding of the character of 
insurance he had applied for, as referred, to in his letter, was wrong. Appellant’s 
letter was at most a proffer of a different contract, made upon conditions, one of 
which being that the certificates already delivered should be returned. It seems 
clear to us that no contract could result, in the absence of an acceptance 
of this offer by Wright. The statement in appellant’s letter, “We would be glad 
to make the change for you, and will file your other away for you, to be taken 
up at any time you should want it, and credit your account with $4.00 additional 
for future payment,” is required by the context to read, in effect, as follows: “We 
would be glad to make the change for you, and in that case will file your other 
away for you,” etc. From what has been said, it follows that, in our opinion, 
the insurance evidenced by: both certificates E’and EE was in force for such time 
as the terms of the contract provided. 

[3, 4] Appellee, by her fourth proposition, seeks to justify the judgment on 
the ground that the $12 transmitted with the application constituted a payment 
upon only the premiums, which had the effect of keeping the insurance in force 
for a time subsequent to the death of the insured. A consideration of this con- 
tention requires the examination of additional facts. The matter seems to be 
stressed by repetitions in the contract that the act of incorporation and by-laws, 
the application for membership, and the certificates shall constitute the contract. 

an section 4, art. II, of the by-laws, it is provided: “* * * Said policy or 
membership certificate of insurance. together with the application of said member 
for membership in the association, the articles of incorporation and the by-laws 
of this association shall be considered in each case the entire contract (italics ours) 
between the member and this association.” 

Section 3, art. II, of the by-laws, reads: “Each application for membership 
in this association must be accompanied by a membership fee and on such form 
as the board of directors may from time to time prescribe in conformity to these 
by-laws and the laws of the state of ‘lexas,” etc. 

Section 1, art. IV, of the by-laws, in part provides: “Permanent premiums are 
fixed as a minimum by the Board of Directors, as indicated on application, as 
follows: * * * Class E, accident, $12.00. * * * Each member is required to pay 
premiums annually in advance in the classes as named above to which the member 
is subscribed, but as a convenience to the member, notice of partial payment will 
be made from time to time.” 

Section 2, art. IV, is as follows: “The board of directors may order call as 
authorized by law upon each and every member for funds whenever in their 
opinion it is necessary, and said board of directors may, at their option, call for 
a membership fee, not to exceed $3.00 per membership, for such purposes as may 
be sent [set] out in the notice of the call, which when called by the board of 
directors, must be mailed by the secretary to each member at least thirty days 
before said premium or membership fee becomes due.” . 

Section 3, art. IV, provides: “It shall be and is hereby made the duty of each 
member of this association to remit promptly the amount of each premium call 
or membership fee to the secretary of the association at his business office at 
Dallas, Texas. Such call or membership fee shall be due and payable within 
thirty days from and after the date which notice thereof bears,” etc. 

Section 1, art. V, provides: “Upon the iaiiure of any member to pay. premi- 
ums or any call on or before thirty days from date of mailing of said call, said 
member shall become and is suspended as of 12:00 o’clock noon of said thirtieth 


” 


day,” etc. 


Section 4, art. VIII, defining the powers and duties of the board of directors, 
provides: “The board of directors shall have power * * * to order premiums or 
calls for the payment of benefits, death, losses and expenses,” etc. 

Section 6, art. VIII, provides: “The membership fees, premiums and annual 
dues and all other revenues, income or funds of the association from whatever 
sources derived, shall under and by the direction of the board of directors be 
used to discharge any of the obligations of the association,” etc. 


Section 4, art. XV, provides that no agent or member of the association shall 
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have power or authority to in any manner waive any of the provisions of the 
by-laws, except as provided in the by-laws. 


It is believed that the foregoing, in connection with the original statement 
of the case, constitute all the provisions of the contract under consideration ma- 
terial to the determination of the point now before us. The authority of the 
appellant to collect a membership fee of its members is to be found in Rev. St. 
1925, art. 4794, as follows: “Such corporation may charge a membership or admis- 
sion fee of not exceeding three dollars upon each policy issued, the proceeds of 
which may be placed in the expense fund, and at least 60 per cent. of all amounts 
realized from any other sources shall be used only for the payment of losses or 
benefits as they occur, or the balance thereof remaining after paying such losses 
or benefits transferred to such reserved fund. Such membership fee may also 
apply as a payment or credit upon the initial assessment or premium, if the by- 
laws of the corporation so provide.” 

Appellant certainly had the authority to collect a membership fee of each 
member not to exceed $3. It had authority, to make the initial payment or premi- 
um, either inclusive or exclusive of such membership fee. Unquestionably appel- 
lant was without authority to collect more than one membership fee, and, as we 
construe the law, it was wholly optional with the company whether it would collect 
any membership fee at all. Section 2 of article IV of the by-laws shows 
that the company itself construed its authority to collect the membership fee as 
optional, and provided that the board of directors might, at their option, call for 
a membership fee not to exceed $3 per membership. It will be noticed that the 
optional authority given the directors to collect the membership fee is not without 
restriction. It is provided that the membership fee shall be collected for such 
purposes as may be set out in the notice of call; that the notice of call must be 
mailed by the secretary to each member at least 30 days before “the premium 
or membership fee” becomes due. The condition under which such membership 
fee shall become due is further specified in section 3, art. IV, as follows: “Such 
call or membership fee shall be due and payable within thirty days from and after 
the date which notice thereof bears.” 

How, then, could the board of directors exercise the option to collect a mem- 
bership fee, and do so under the prescribed restrictions, and yet make such action 
applicable to one at the time he files his application to become a member? To 
us it seems clear that this could not be done. It was not necessary for the com- 
pany to embody the provisions of sections 2 and 3 of article IV in its by-laws. 
Instead it could have been just as well provided that a membership fee of $3 
should accompany each application for membership. ‘The by-laws could have vested 
in the directors the option to waive its payment. But no such provisions are to 
be found. Having made the provision that was made, and having stipulated that 
same should constitute a part of every contract of insurance, did not any stranger, 
such as insured in this case, have the right to rely upon same as the complete 
measure of the authority of the board of directors? We cannot escape the con- 
clusion that such must be held to be the case. 


[5] Appellant greatly stresses the fact that Wright’s application stated that 
the $12 remitted included payment of dues and premiums “to next quarterly call.” 
To our minds the evidence does not make certain what was meant by the next 
quarterly call. It is clear enough that appellant construed it to mean June Ist, 
but Wright was not bound by that construction. Mr. Hardy, manager of the com- 
pany, testified that regular quarterly calls were made for periods beginning March 
Ist, June Ist, September Ist, and December Ist. It would appear that March lst 
was the next quarterly call after the insurance certificates in question were issued 
on February 2d. The same witness, in effect, testified that it was intended to give 
the insured protection up to March Ist without charge. In other words, the $12 
paid, whether wholly premium or in part membership fee, as distinct from premi- 
um, was intended to cover the payment for insurance for some period beginning 
March Ist thereafter. To our minds this fact suggests a reason for specifying 
in the application that the payment made included dues and premiums to the next 
quarterly call—meaning thereby March lst. If thus construed, there is removed 
the greatest obstacle, to our ascribing to the term “membership fee,” as here used 
in the application, the meaning of initial payment, without regard to any distinc- 
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tion between membership fee and premium. But, if it be merely uncertain whether 
the next quarterly call referred to meant March Ist or June Ist, there is an ambigu- 
ity which calls for application of the familiar rule that an insurance policy is to 
be construed most strongly against the company and in favor of the insured. 

[6] The necessity of construing membership fee(s) to mean first or initial 
payment, if possible, is to avoid a conflict between section 2, art. IV, and section 3, 
art. II, which latter provides that “each application for membership in this associa- 
tion must be accompanied by a membership fee,” etc. The last-named provision 
is ineffective to impose a membership fee for two reasons: In the first place, it 
prescribes no amount of fee; and, in the second place, if it did, it would be wholly 
inconsistent with vesting an option in the board of directors to collect a fee. If 
possible, the two provisions must be harmonized. There is at least some uncer- 
tainty if membership fee, as used in this section, is not used to mean the initial 
payment. The very application in question, in designating the $12 as membership 
fee(s), at the same time shows that a part of it, and an uncertain part, as we 
have seen, in view of the language used, was not membership fees, as distinguished 
from premium or other dues. Giving the reference to the premiums and dues the 
purpose which we have pointed out, it is not at all inconsistent with the designation 
of the $12 as membership fees that membership fee was intended to be used to 
designate the initial payment, and without intending to make any distinction in 
premium and membership fees. As already pointed out, the board of directors, 
by the limitations imposed in the provision giving them an option to call for 
membership fee, were without authority under the by-laws to impose an initial 
membership fee. 

[7] The evidence conclusively shows that, if all of the initial payment of $12 
was to be credited as premiums, the certificates were in force at the death of the 
insured. We have, therefore, reached the conclusion that the judgment of the 
trial court is properly supported by special issue No. 1. We do not mean to hold 
that it was a proper practice to submit special issue No. 1, because the question 
involved was one of the construction of a contract under undisputed evidence. 
It was therefore the province and duty of the trial court to have determined the 
matter as a question of law. So determined, the judgment as to certificate No. 1536 
class E, would be the same as was rendered. 

The judgment will therefore be affirmed. 

Hickman, C. J., not sitting. 


MILAM v. NORWICH UNION INDEMNITY CO. (No. 6476.) 
Supreme Court of Appeals of West Virginia. Sept. 17, 1929. 
149 Southeastern Reporter 668. 

(Syllabus by the Court.) 


1. INSURANCE—POLICY SHOULD BE MOST LIBERALLY CONSTRUED 
IN INSURED’S FAVOR. 


Clauses in an insurance policy should be most liberally construed in favor 
of the insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3.]) 


(Additional Syllabus by Editorial Staff.) 

2. INSURANCE—INSURED SUFFERING FROM _ BRIGHT’S DISEASE 
WHEN HEALTH POLICY WAS ISSUED, BUT WHOSE WORK WAS 
NOT INTERRUPTED THEREBY UNTIL LATER, COULD RECOVER 
BENEFITS FOR “SICKNESS CONTRACTED DURING THE TERM OF 
THE POLICY”; “SICKNESS.” 


Insured, who was suffering from Bright’s disease at time of taking out health 
and accident policy, but whose work was not interrupted by the disease until after 
the issuance of the policy, was entitled to sick benefits under provision covering 
“sickness contracted during the term of the policy,” where there was no bad faith 
or misrepresentations in obtaining policy; “sickness” being popularly differentiated 
from disease as signifying that stage of diseas d condition which incapacitates one 
from performing his usual occupation; terms in health policy being considered 
from standpoint of popular acceptation. 


(For other cases, see Insurance, Dec. Dig. § 454.) 
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Appeal from Circuit Court, Raleigh County. 
= Suit by W. K. Milam, revived in the name of Chessie Fay Milam, administra- 
trix, against the Norwich Union Indemnity Company. From an adverse judgment, 
plaintiff brings error. Reversed, and new trial granted. 

David D. Ashworth and Clay S. Crouse, both of Beckley, for plaintiff in 
error. 

File, Goldsmith & Scherer, of Beckley, for defendant in error. 

Hatcuer, J. A health and accident policy issued by defendant to W. K. Milan, 
a coal miner, agreed to pay him a certain sum per month in case he was wholly 
and continuously disabled by reason of “sickness contracted during the term of 
the policy.” He was asked no questions and made no statement relative to his health 
when the policy was issued. He had been under medical treatment for Bright’s 
disease for a year or so before that time. It seems that this malady’ is incurable, 
but no element of bad faith is charged to’ Milam in obtaining the policy. He had 
purchased an automobile on the installment plan, and the policy was an incident 
of that purchase. Prior thereto his trouble had not interrupted his work, and his 
physician had apprised him that if he would avoid exposure, wear suitable clothing, 
and eat proper food, “he would probably live for years and years, maybe live 
to be an old man.” Shortly after securing the policy, he was stricken down by 
the disease and it later caused his death. 

[1, 2] This is a suit to recover the sick benefits provided by the policy. The 
circuit court directed a verdict in favor of defendant on the theory that the sick- 
ness for which recovery is sought was contracted before the policy was issued. 

There are two lines of decisions bearing on clauses similar to that under con- 
sideration. One line advocates a strict construction, the other a liberal construc- 
tion. The cases cited by the defendant giving a strict construction are not per- 
suasive on this court, as we are committed to the doctrine that insurance policies 
should be construed most liberally in favor of the insured. Tucker v. Ins. Co., 
58 W. Va. 30, 51 S. E. 8; Cook v. Insurance Co., 105 W. Va. 375, 376, 143 S. E. 
113. The fact that Milam was asked no questions about his health, and that his 
condition prior to the date of the policy is not referred to therein, demonstrates 
that the insurer was not concerned about latent or remote causes of sickness. 
Neither was it concerned about a diseased condition which did not prevent Milam 
from working. An ailment alone, no matter when originating, was not the para- 
mount thought in the insurance contract, but an ailment which disabled. The policy 
specifies sickness contracted, not disease, malady, or ailment contracted. While the 
word “sickness” is technically synonymous with such words as “disease,” it is 
popularly differentiated in this way: One is not ordinarily considered sick who 
performs his usual occupation, though some organ of the body may be affected; 
he is regarded as sick, when that diseased condition has advanced far enough to 
incapacitate him. “Sickness is a condition interfering with the usual avocations.” 
Northwestern Ins. Co. v. Wiggins (C. C. A.) 15 F. (2d) 646, 648; Doody v. 
Davie, 77 Cal. App. 310, 246 P. 339. Terms used in a health policy should be 
considered from the standpoint of popular acceptation and not in the light of 
scientific technical definition. Northwestern Ins. Co. v. Wiggins, supra. A liberal 
construction of the term “sickness contracted,” as used in this policy, requires 
that it be applied to the time when the malady was sufficiently active to disable 
the patient, and not to the time when it originated. Cohen v. Casualty Co., 150 
Minn. 507, 185 N. W. 939. 

The judgment of the circuit court is therefore reversed, and the plaintiff 
awarded a new trial. 

Judgment reversed; new trial awarded. 
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GENERAL ACC. FIRE & LIFE ASSUR. CORPORATION, Limited, 
v. CLARK et ux. 
Circuit Court of Appeals, Ninch Circuit. 
September 23, 1929, 
As Modified, on Denial of Rehearing, October 14, 1929. 
No. 5688. 
34 Federal Reporter (2d) 833. 

2. INSURANCE—WHERE NOTICE OF INJURY WAS GIVEN, AND 
AGENCY OF INDEMNITY INSURER REPLIED WITHIN PERIOD 
we THERE WAS SUFFICIENT PRIMA FACIE PROOF OF 
NOTICE. 

Where notice was given by persons injured within time limited by indemnity 
policy, and within that time agency countersigning policy replied, and where the 
insurer thereafter conducted defense of insured, there was sufficient prima facie 
notice to company within time limited. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 


3. INSURANCE—HUSBAND AND WIFE, SUING ON INDEMNITY CON- 
TRACT, HAD BURDEN TO SEGREGATE INJURIES, WHERE JOINT 
JUDGMENT AGAINST INSURED FAILED TO DO SO. 

In action by husband and wife, injured in automobile accident, against driver’s 
indemnity insurance company for injuries to wife, under policy limiting recovery to 
$5,000 for each person, plaintiffs had burden to show extent of injuries to each, 
where judgment rendered in their favor in action against insured was in part joint, 
and amounts as to such part were not segregated. 


(For other cases, see Insurance, Dec. Dig. §646[8].) 


4. INSURANCE—WHERE WIFE RECOVERED AGAINST INSURED $6,000 
AND HUSBAND $1,000, WITH $3,000 PUNITIVE DAMAGES JOINTLY, 
THEIR RECOVERY AGAINST INDEMNITY INSURER WAS LIMITED 
a rey UNDER POLICY LIMITING MAXIMUM FOR ONE PERSON 

O $5, 

Where judgment for damages against insured, as modified on appeal, in joint 
action by husband and wife, awarded $6,000 compensatory damages to wife and 
$1,000 to husband, and $3,000 punitive damages to plaintiffs jointly, husband and 
wife, in suit against insurance company on indemnity policy limiting insurer’s li- 
ability for one person to $5,000, were entitled to recover only $6,000, on failure to 
show how punitive damages were intended to be apportioned. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


5. INSURANCE—INDEMNITY INSURER’S ATTORNEYS, DEFENDING 
SUIT BY HUSBAND AND WIFE JOINTLY, WERE NOT REQUIRED 
TO HAVE DAMAGES SEGREGATED. 


Where husband and wife, in action for injuries sought joint recovery of sum 
total of their respective injuries without segregation, indemnity insurance com- 
pany’s attorneys, conducting defense, were under no duty to obtain segregation of 
amount of damages to husband and wife, respectively, so as to permit them full 
extent of their recovery under policy limiting recovery to any one injured person 
to $5,000. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

Appeal from the District Court of the United States for the District of Ari- 
zona; F. C. Jacobs, Judge. 

Action by L. A. Clark and wife against the General Accident Fire & Life Assur- 
ance Corporation. Judgment for plaintiffs, and defendant appeals. Reversed and 
remanded, unless plaintiffs consent to reduction. 

Sloan, Holton, McKesson & Scott, of Phcenix, Ariz., for appellant. 

Le Roy Anderson, Leo T. Stack, ‘and Anderson & Gale, all of Prescott, Ariz., 


for appellees. , 
Before Rudkin, Dietrich, and Wilbur, Circuit Judges. 


Wisur, Circuit Judge. This in an action at law, brought by appellees, hus- 


band and wife, injured third persons, to recover on a contract of indemnity (here- 


a 


a om 
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inafter referred to as the policy) issued by the appellant (hereinafter referred to 
as the insurance company) to George Ross, a taxicab driver, to cover his liability 
for accidents arising out of his operation of a certain Paige sedan automobile. Ap- 
pellees recovered a joint judgment in the superior court of the state of Arizona in 
and for the county of Yavapai against George Ross for $12,000 compensatory dam- 
ages and $3,000 punitive damages. From this judgment an appeal was taken in due 
time, but no stay bond was given. This action was brought after the appeal was 
taken, and was tried before the appeal was determined. Judgment was rendered 
herein against the appellant for $10,000 and costs, from which it appeals. 

Upon the argument of the case in this court, a copy of the opinion of the Su- 
preme Court of Arizona and of its judgment on appeal, rendered while this appeal 
was pending, was presented here without objection. From this judgment it appears 
that the Supreme Court reduced the joint judgment in favor of the appellees, so as 
to award $6,000 compensatory damages to the wife, Ella Clark, and $1,000 to the 
husband, L. A. Clark, and allowed the amount of $3,000 punitive damages to stand. 

[1] The appellants, by plea in abatement, alleged that the judgment against 
Ross had been appealed from, and prayed that the action be abated until the de- 
termination of the appeal in the suit against Ross. The failure to abate and stay 
this action until the determination of the issues involved on the appeal is assigned 
as error. The situation presented here is not free from difficulty, and is the subject 
of consideration in numerous decisions. It has been held by the Supreme Court 
of Arizona that a policy similar to the one here sued upon is one of indemnity, and 
that the right of the passenger or third person injured against the insurance com- 
pany accrues thereon upon “final judgment” against the person assured. Smith 
Stage Co. v. Eckert, 21 Ariz. 28, 184 P. 1001, 7 A. L. R. 995; Arizona Mut. Auto 
Ins. Co. v. Bernal, 23 Ariz. 276, 203 P. 338. In neither of these cases was the ques- 
tion considered as to whether a judgment of the superior court, appealed from 
without a stay bond, was a “final judgment,” within the meaning of the policy. 

There is no doubt that the judgment of the superior court in a damage case 
is a “final judgment” in a technical sense, and it is so designated by the statutes of 
Arizona concerning appeals. Section 1228, Civ. Code, Ariz. 1913. This is true, 
whether or not an appeal is taken, and whether or not a stay bond is given. It is 
thus designated, to distinguish it from an interlocutory decree or order. It is 
equally clear that it is not “final,” in the sense of concluding the litigation, or finally 
establishing the rights of the parties, where an appeal is pending. This distinction 
between a strictly technical definition of the word “final,” as applied to a judgment, 
and the popular sense of the term, is recognized in the decisions construing a policy 
similar to the one at bar. 

In Pape v. Red Cab Mut. Casualty Co., 128 Misc. Rep. 456, 219 N. Y. S. 135, 
136, it was said by the Appellate Term of the New York Supreme Court: 

“Considering the obligation under the policy, apart from the language of the 
statute, the insurer was liable upon a ‘final determination of the litigation after 
trial of the issue.’ The expression is synonymous with ‘final judgment.’ The lat- 
ter, as is shown in Dean v. Marshall, 90 Hun. 335, 338, 35 N. Y. S. 724, 725, is 
susceptible of two significations: ‘One, which in a strict legal sense is its true mean- 
ing, viz. a determination of the rights of the parties after a trial, whether such is 
the subject of review or not; and the other, its colloquial use or signification, which 
makes it synonymous with decisive, or a judgment that cannot be appealed from, 
and which is perfectly conclusive upon the matter adjudicated.’ ” 

In view of the fact that a final judgment has now been rendered in the action 
against George Ross, in either view of the case, and such judgment has been pre- 
sented to us on the argument for such action as we consider appropriate, we find it 
unnecessary to determine the question as to the finality of the judgment appealed 
from, in the sense used in the policy. It is clearly a violation of the intent of the 
insurance policy to allow the injured persons to collect from it a greater amount 
than the judgment as finally settled and determined in the litigation between the 
insured, George Ross, and the injured third persons, who, because of his negligence, 
have been injured by him. 

The liability of the appellant to appellees upon the policy is based upon a 
clause referred to in the briefs, and hereinafter, as a “rider” attached to the 
policy in order to comply with the rules of the Arizona Corporation Commission, 
similar, but not identical, in terms to the clause discussed by the Supreme Court of 
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Arizona in Smith Stage Co. v. Eckert, 21 Ariz. 28, 184 P. 1001, 7. A. L. R. 995, 
and in Arizona Mut, Auto Ins. Co. v. Bernal, 23 Ariz. 276, 203 P. 338. The clause, 
or rider, is as follows: 

“Arizona Common Carrier Indorsement. Not valid unless countersigned by a 
duly authorized representative of the corporation. 

“In consideration of the premium at which this policy is written and in further 
consideration of the acceptance by the Arizona Corporation Commission of this 
policy as a compliance with Orders No. , it is understood and agreed that 
regardless of any of the conditions of this policy, same shall cover passengers as 
well as other persons, and shall inure to the benefit of any or all persons suffering 
loss or damage, and suit may be brought thereon in any court of competent juris- 
diction within the state, by any person, firm, association or corporation suffering 
any such loss or damage, if final judgment is rendered against the assured by rea- 
son of any loss or claim covered by this policy, the corporation shall pay said judg- 
ment up to the limits expressed in the policy direct to the plaintiff securing said 
judgment, or the legal holder thereof, upon the demand of said plaintiff or holder 
thereof, whether the assured be or be not financially responsible in the amount of 
said judgment and that this policy may fot be canceled by either party except that 
written notice of the same shall have been previously given for at least ten days 
prior to the cancellation of such policy: Provided, however, that no person suffer- 
ing loss or damage, either to person or property, shall be entitled to avail himself 
of the benefits of this indorsement and rider to the policy unless within 20 days 
from the date of suffering said loss or damage he shall serve notice thereof upon 
the representative of the General Accident Fire & Life Assurance Corporation, 
Limited, at its office at Phcenix, Arizona. 

“It is further understood and agreed that this policy does not cover injuries or 
death to any employee of the assured, coming within the scope of the Workmen’s 
Compulsory Compensation Law chapter 7 title XIV, Revised Statutes of 1913, 
originally chapter 14, Laws of 1912, Special Session, and codified by chapter 7, Laws 
of 1913, Fourth Session. In all other respects the terms, limits and conditions of this 
policy remain unchanged.” 

The limit of the liability of the insurance company referred to in the rider is 
contained in statement 8 as follows: 

“Regardless of the number of the assured involved, the corporation’s liability 
for loss from an accident resulting in bodily injuries to or in the death of one per- 
son is limited to five thousand dollars ($5,000.00), and, subject to the same limit 
for each person, the corporation’s total liability for loss from any one accident result- 
ing in bodily injuries to or in the death of more than one person is limited to ten 
thousand dollars ($10,000.00).” 

Another clause provided for additional amounts, as follows: 

“To pay, irrespective of the limits of liability expressed in statement 8 to the. 
Schedule of Declarations, all costs taxed against the assured in any legal proceed- 
ing defended by the corporation, all interest accruing after entry of judgment upon 
such part thereof as shall not be in excess of said liability and the expense incurred 
by the assured for such immediate medical or surgical relief as is imperative at the 
time of the accident, together with all the expense incurred by the corporation 
growing out of the investigation of such an accident, the adjustment of any claim 
or the defense of any suit resulting therefrom.” 

The judgment in the suit against Ross was a joint one in favor of the appellees 
for a total sum of the personal injuries to both. The damages to each were not se- 
gregated, either in the complaint, verdict, or judgment. It is clear that under the 
terms of the policy the amount recoverable for injuries to the wife cannot exceed 
$5,000 and interest, and the amount to the husband cannot exceed $1,000 and in- 
terest, unless he is also entitled to a part or the whole of the punitive damages, which 
question will be presently considered. 

[2] Appellent claims that the appellees cannot recover because they failed to 
give notice of their injuries within the time limited in the rider, which required the 
person injured to give notice to the insurance company within 20 days of the accident. 
Notice was given within the time limited to B. F. Hunter. The Standard Agency 
Inc., replied thereto within the 20-day period, on July 11, 1927. The policy hene- 
under sued upon was countersigned by the Standard Agency, Inc., at Phenix, 
Ariz. This was sufficient prima facie proof of notice to the company within the 
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time limited, particularly in view of the fact that the insurance company thereafter, 
through its attorneys, conducted the defense of George Ross. 

[3,4] By various assignments of error the appellants point out that the 
judgment in favor of the appellees was a joint judgment for a lump sum for the 
personal injuries sustained by both the husband and the wife, and that the amount 
awarded for the injuries to each were not segregated, so that it could not be deter- 
mined from the face of the judgment what amount was awarded on account of 
personal injuries to the husband, and what amount awarded on account of personal 
injuries to the wife. The reply of the appellees to this contention is that the 
husband and wife were properly joined as plaintiffs in the action against George 
Ross, as the injuries to each were part of the community property belonging to them 
jointly under the laws of Arizona. It may be conceded that under the law of Arizona 
where the right of action for personal injuries is community property owned by 
both, it is not only proper to join the husband and wife in the action against George 
Ross, but that it is equally proper to join them in this action, in which it is sought 
to compel the appellant to pay that joint judgment. 

This fact, however, does not meet the contention raised by the appellant. It 
contends that, inasmuch as the policy limits the liability for injuries to one individual 
to $5,000, it was incumbent upon the appellees to prove the amount of injuries re- 
ceived by the husband and the wife respectively. If these amounts had been segre- 
gated in the joint judgment, undoubtedly that judgment would be conclusive against 
the appellant. In the absence of such segregation, it was incumbent upon the ap- 
pellees to show that extent of injuries to each. The burden was upon the appellees 
to establish their cause of action against the appellant, and for this purpose it was 
necessary to offer proof which would enable the court to segregate the damages. 
The situation presented by this branch of the case has been clarified by the results of 
the appeal to the Supreme Court of Arizona, which held that an award of $6,000 
compensatory damages to the wife and $1,000 compensatory damages to the husband 
were amply sufficient to compensate them for the injuries. 

As to punitive damages no effort was made in the trial court to apportion such 
amount between the husband and the wife, nor was such effort made in the suit 
against George Ross. The burden was upon the plaintiff to establish a right of re- 
covery against the defendant, and as to the punitive damages they have wholly 
failed to do so, because under the evidence the whole thereof may have been awarded 
by the jury in the suit against George Ross, because of the wife’s injuries. The 
most feasible division would be to apportion the amount in proportion to the com- 
pensatory damages; that is, five-sixths to the wife and one-sixth to the husband. 
But we do not feel justified in taking this view, in the absence of some proof, nor 
do we see what evidence could be adduced now to clarify this situation, because the 
award of punitive damages is entirely within the discretion of the jury. That 
judgment, or discretion, was in the form of a joint judgment, at the instigation of 
the appellees. The policy sued upon makes no provision for the recovery of a 
joint judgment, unless perhaps where the total amount is less than $5,000. In such 
case it would be apparent that the loss of each was less than the total. Under these 
circumstances we find it unnecessary to consider the appellant’s contention that 
punitive damages are not in any event recoverable on the policy by third persons, for 
the appellees failed, as to this item, to bring themselves within the terms of the 
policy fixing a limit of $5,000 for recovery based on injuries to one person. 

[5] To meet these difficulties, the appellees contend that, inasmuch as the de- 
fense of George Ross was conducted by attorneys employed by the insurance com- 
pany, it was their duty, in that action, to have obtained a segregation of the amount 
of injuries to the husband and wife, respectively, notwithstanding the fact that the 
action was for a joint recovery of the sum total of their respective injuries, without 
allegation or judgment segregating them. As authority for this proposition they 
cite Morrel v. Lalonde, 45 R. I. 112, 120 A. 435. This case is not in point. There the 
insurance company was joined as a party to the action against the insured, and failed 
to point out to the trial court, at any time during the progress of the trial, or to the 
Supreme Court on appeal, that their liability was limited. Because of such neglect 
the Supreme Court declined to modify the judgment of the trial court entered on 
remittitur, 

The judgment is reversed, and the case remanded for a new trial, unless the 
appellee, within 10 days after the receipt of the remittitur, consent to a reduction 
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of the judgment to the sum of $6,000, with interest thereon at the legal rate of 6 
per cent. from November 9, 1927; for the sum of $196.35, as the amount of costs 
taxed in favor of appellees against George Ross in the superior court of Yavapai 
county, Arizona,. with interest thereon at the rate of 6 per cent. per annum from 
November 9, 1927 : for the sum of $32, as the amount of costs taxed in favor of 
the appellees and against George Ross in the Supreme Court of Arizona, with 
interest thereon at the rate of 6 per cent, per annum from February 12, 1929; and 
for the sum of $29.60, as the amount of costs taxed in favor of appellees in the court 
below, with interest thereon at the rate of 6 per cent. per annum from the date of 
the original judgment herein; appellant to recover costs on this appeal. 


EVANS et al. v. GLOBE & RUTGERS FIRE INS. CO. (No. 19315.) 
Court of Appeals of Georgia, Division No. 2, Sept. 28, 1929. 
149 Southeastern Reporter 798. 

1. INSURANCE—INSURER’S AGENT HAD APPARENT AUTHORITY TO 
WAIVE PROOF OF LOSS AND ACCEPT NOTICE OF LOSS, IN AB- 
SENCE OF NOTICE OF LIMITED POWER. 

Where local agent of fire insurance company authorized to receive pro- 
posals for insurance on automobiles against loss or damage by fire, to fix pre- 
miums, and issue and renew policies subject to rules of company, issued on 
behalf of insurance company policy covering theft of automobile, it was within 
apparent scope of agent’s authority when accepting notice of loss from insured 
to waive on behalf of insurer filing by insured of sworn statement required 
by policy as to proof of loss and to accept notice in lieu of proof of loss, where 
policy did not limit power of agents and insured had no notice that waiver 
was beyond scope of agent’s power. 


(For other cases, see Insurance, Dec. Dig. § 556[1].) 


2. INSURANCE—LIMITATION ON AGENT’S WAIVING TERMS OF POL- 
ICY APPLIED TO CREATION OF CONTRACT, NOT TO SUBSE- 
QUENT MODIFICATION OF CONDITIONS. 

Limitation in insurance policy on power of agents, providing that no agent 
shall have power to waive any terms of policy unless waiver shall be written 
on or attached to policy, constitutes limitation only on power of agents as 
respects creating contract, and constitutes no limitation on power of authorized 
agent of insurer subsequently to modify or waive condition of policy by oral 
argeement or agreement not attached to policy. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 


Error from Superior Court, Bibb County; Malcolm D. Jones, Judge. 

Action by I. B. Evans and others against the Globe & Rutgers Fire In- 
surance Company. Judgment for defendant, plaintiff’s certiorari was dismissed, 
and plaintiffs bring error. Reversed. 


W. A. McClellan and Thos. A. Jacobs, Jr., both of Macon, for plaintiffs 
in error. 


Jones, Jones, Johnston & Russell, of Macon, for defendant in error. 
Syllabus Opinion by the Court. 

STEPHENS, J. [1] 1. Where one who is the local agent of a fire insurance com- 
pany and possesses the power to “receive proposals for insurance on automobiles 
against loss or damage by fire, * * * to fix rates of premiums, to receive 
monies, and to countérsign, issue, renew, and consent to the transfer of pol- 
icies of insurance signed by the president and secretary, subject to the rules 
and regulations of the said company, and such other instructions as may be 
given from time to time by its officers,’ and, as such agent, has issued in be- 
half of the insurance company a policy covering the theft of an automobile and 
affixed his signature to the policy as such agent, it is apparently within the 
scope cf his authority as agent for the insurance company, when accepting 
from the insured, after a loss by theft of the automobile covered by the pol- 
icy, a notice of the loss, to waive in behalf of the insurance company the filing 
by the insured of a.sworn statement, as required by the policy as a proof of 
loss, and to accept this notice in lieu of the proof of loss, where the policy con- 
tains no provision limiting the power of the agents of the company in dealing 
with its policyholders, and where the insured had no notice, either by virtue 
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of any provisions in the policy or otherwise, that it was beyond the scope of 
the agent’s power to make such waiver. 

[2] 2. The limitation in an insurance policy on the power of agents, which 
reads as follows: “No officer, agent, or other representative of this Company 
shall have power to waive any of the terms of this policy unless such waiver 
be written upon or attached hereto; nor shall any privilege or permission af- 
fecting the insurance under this policy exist or be claimed by the assured un- 
less so written or attached,” constitutes a limitation only upon the power of 
agents as respects the creating of the contract, and constitutes no limitation 
upon the power of an authorized agent of the insurer subsequently to modify 
or waive a condition of the policy’ by an oral agreement or an agreement not 
attached to the policy. Royal Exchange Assurance v. Franklin, 158 Ga. 644, 
124 S. E. 172, 38 A. L. R. 626; Barkley v. American Ins. Co., 36 Ga. App. 447, 
136 S. E. 803. 

3. Upon the trial of a suit by the insured against the insurer, to recover 
for the loss of an automobile by theft insured against under the policy, where 
there was evidence to the effect that the local agent waived the required proof 
of loss, and where the evidence otherwise authorized a verdict for the plaintiff, 
the trial judge erred in directing a verdict for the defendant. It was error for 
the judge of the superior court to dismiss the certiorari brought by the plain- 
tiff, in which the direction, by the judge of the municipal court of Macon, of 
a verdict for the defendant, was excepted to. 

Judgment reversed. 

Jenkins, P. J., and Bell, J., concur. 


KNIGHT v. GLENS FALLS INS. CO. (No. 4581.) 
Springfield Court of Appeals. Missouri. Sept. 23, 1929. 
Rehearing Denied Oct. 30, 1929. 

20 Southwestern Reporter 941. 

1. EVIDENCE—PROOF OF LOSS BY INSURED AND RECEIPT FOR 
INSURANCE MONEY PAID COULD BE EXPLAINED OR CONTRA- 
DICTED BY PAROL. 

Proof of loss under automobile insurance policy is ex parte statement by 
insured, which may be admitted in action on policy as admission against interest, 
but is not in and of itself a contract, and receipt for insurance money paid, 
though stated to be in full, was not contract, and therefore both of such papers 
could be explained or contradicted by parol. 

(For other cases, see Evidence, Dec. Dig. §§ 397[3], 408[2].) 

2. INSURANCE—IN ACTION ON AUTOMOBILE FIRE POLICY, INSURED 
HELD NOT AS MATTER OF LAW GUILTY OF NEGLIGENCE, PRE- 
VENTING HIM FROM SHOWING FRAUD IN OBTAINING RECEIPT. 
In action on fire insurance policy covering automobile, it could not be said 

as matter of law, under evidence, that insured was guilty of such negligence 

as to prevent him from showing fraud imposed on him in securing his signature 
acknowledging receipt in full for all claims under policy. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Appeal from Circuit Court, Carter County; E. P. Doris, Judge. 

Action by James Knight against the Glenn Falls Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed and remanded. 


H. D. Green, of West Plains, for appellant. 


Cox, P. J. Action upon a fire insurance policy to recover the value of an auto- 


mobile insured by defendant, and which had burned. Plaintiff recovered, and 
defendant appealed. 

The petition alleged the issue and delivery of the policy for the sum of $230, 
the destruction of the automobile by fire, and plaintiff had complied with all 
the terms of the policy on his part; also alleged that, after the fire, the adjuster 
of the company was sent by the company to adjust the loss; that he and the 
adjuster agreed upon the sum of $230, the face of the policy; that $160 thereof 
was paid by the company to the Securities Investment Company, of St. Louis, 
Mo., in satisfaction of a mortgage against the car, but the company had 
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refused to pay the balance of $70 to him. He then pleaded vexatious delay, 
and asked judgment therefor and attorney’s fees. 

The answer admits the incorporation of defendant and the issuance of the 
policy; then follows a general denial. For a further answer it is alleged that 
plaintiff made up a proof of loss, in which he stated, among other things, “that 
the cash value of such automobile was $160.22; that the whole loss was $100.22; 
that the whole insurance was $230; that the amount named in this policy was 
$230, and the amount claimed under the policy was $160.22; and the defendant, 
further answering, states that in pursuance of such proof of loss so made by 
this plaintiff it did issue its check, payable to the order of James Knight and 
Securities Investment Company, in the sum of $160.22, and that the said check 
was cashed, and that it bears the indorsements of the payees above named, and 
that upon the indorsements of the payees, one of whom is the plaintiff, is the 
following: ‘Received of the Glenn Falls Insurance Company the sum specified 
on the other side and in consideration thereof they are fully discharged from 
all claims of such loss and such policy is hereby canceled and surrendered to said 
company.” It further alleged that by reason of the proof of loss sworn to by 
plaintiff, the payment as aforesaid, and the receipt above set out, all liability 
of defendant accruing out of the loss of the automobile by fire has been fully 
settled, discharged, and paid. 

The reply “admits that a settlement was entered into and contract signed 
on proof of loss by fire of said Ford coupé, but denies that settlement was made 
on the basis of the full value of the car in the sum of $160.22, but states that 
said settlement agreed upon between the agent and representative or adjuster 
of defendant company and plaintiff herein was for the sum of $230, $160.22 of 
which was to be paid to the Securities Investment Company and $70 to be paid 
the plaintiff; that after such an arrangement and agreement was entered into 
said adjuster or representative of defendant drew up and prepared a settlement 
contract and presented to plaintiff, to be executed, and relying upon said 
adjuster to prepare and draw up said contract or settlement as agreed upon, 
in the sum of $230 as aforesaid, he executed the same without further question 
or investigation as to the amount actually included in said contract. Plaintiff 
further states that said contract was drawn up for $160.22 in full settlement, and 
that it was illegal and void, and was a fraud perpetrated upon this plaintiff by 
said agent and adjuster.” Plaintiff then alleged that the amount then due 
him after paying the mortgage of $160.22 is $69.78, for which he asks judgment 
with penalties and attorney’s fees for vexatious delay in refusing to pay him. 

The condensed statement of the pleadings will result as follows: The petition 
alleges the existence of defendant’s policy for $230; the settlement with defend- 
ant’s adjuster on an agreed liability of $230, of which $160 was to be paid to 
the holder of the mortgage on the automobile and $790 to plaintiff. The answer 
alleges that plaintiff prepared and filed with it a proof of loss, in which plaintiff 
stated that the value of the automobile was $160.22, although insured for $230; 
that in pursuance of this proof of loss defendant paid $160.22 by check payable 
to plaintiff and the holder of the mortgage; that both these parties indorsed 
the check and signed a receipt in full and released defendant. The reply denied 
the settlement of $160.22 and reasserted a settlement for $230, and that the ad- 
juster prepared the proof of loss and receipt, and that he signed them without 
knowing the amount thereof, and that the adjuster perpetrated a fraud on him 
that made the papers void. 


On the pleadings, the defendant admits liability under the policy, and defends 
on the ground that it had paid all that plaintiff demanded in his proof of loss, 
and that plaintiff had signed a receipt for payment in full, The answer does 
not plead a disagreement and compromise of the amount due, nor does it allege 
that the defendant paid the actual value of the car. The defendant stands on 
the proposition that the proof of loss and the receipt signed by plaintiff con- 
stitute a contract in writing, which cannot be disputed by oral testimony, nor 
their effect avoided, except for fraud, and then claims there is no competent 
evidence of fraud. Plaintiff in his reply contends that they agreed upon a 
settlement for $230, which was the face of the policy, and that defendant’s 
adjuster drew up the papers, which he supposed contained the terms of the 
settlement agreed upon, and he signed them without investigation, and that 
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a fraud was practiced upon him. What was done to constitute this fraud is not 
alleged, except to say that the papers which the adjuster prepared and asked 
him to sign did not state the settlement correctly. 


[1, 2] Appellant’s first contention is that a demurrer to the testimony should 
have been sustained, and to sustain that contention cites us to authorities which 
hold that a written contract cannot be contradicted by parol evidence, and that 
if a party, who can write, signs a contract without reading it, he cannot be 
heard to say that the contents of the writing were misrepresented to him. It 
will be conceded that a written contract cannot be contradicted by parol, but we 
are of the opinion that in the settlement of this loss there was no written 
contract executed. In reaching a settlement on the amount of the loss, defend- 
ant signed nothing. The only paper it signed was the check it issued in payment 
after the settlement or the agreement as to the amount to be paid was agreed 
upon. The only papers signed were signed by plaintiff. These were the proof 
of loss, which was an ex parte statement by plaintiff, which might at the trial 
be admitted as an admission against interest, but was not, in and of itself, a 
contract. The receipt for the money paid, although stated to be in full, was not 
a contract, and for that reason could be explained or contradicted by parol. 


Ireland y. Spickard, 95 Mo. App. 53, 64, 68 S. W. 748; Sawyer v. Walker, 204 
Mo. 133, 159, 102 S. W. 544. 


[3] In considering a demurrer to the evidence, we must look to the evidence 
most favorable to plaintiff. Plaintiff testified that, when the adjuster came to 
settle with him, he was working at a sawmill, engaged in scaling logs as they 
were drawn past him, and that his work required his constant attention; that 
the adjuster explained to him that the policy was for $230 (a fact which plaintiff 
already knew), and that $160 was due the mortgagee, and that $70 would be 
coming to plaintiff. That was all plaintiff claimed, and acording to his testimony 
there was never any disagreement as to the amount for which defendant was 
liable, nor the parties to whom it should be paid. After the amount was agreed 
upon, the adjuster prepared some papers for him to sign, which undoubtedly 
were the proof of loss and the receipt on the back of the draft or check, which 
was likely a printed form. Plaintiff worked all the time they talked and while 
the adjuster prepared the papers for him to sign, and he supposed they were 
prepared as they had agreed, and he stopped work just long enough to sign his 
name where the adjuster told him to sign. Plaintiff testified: “He told me as 
I signed what I was signing, and I supposed I was signing the papers to the 
effect of our conversation or contract that we agreed on verbally, I could not 
read it—didn’t have time. In fact, the paper was folded just like I was to sign 
—convenient for me—and I suppose I signed that draft; I didn’t see it, except 
the back of it.” If plaintiff’s testimony is to be believed, ‘and we must take it as 
true in considering a demurrer to the evidence, it indicates that the adjuster 
agreed fully with plaintiff on a settlement, and agreed to pay him all that the 
policy called for, and then prepared the proof of loss and put in it a statement 
that all plaintiff claimed was enough to pay the mortgage on the car, and 
folded it so it would be convenient for plaintiff to sign the receipt on the back 
of the draft, which acknowledged the receipt of the amount of the draft, without 
stating the amount, and now seeks to hold plaintiff to that amount, on the 
ground that plaintiff was negligent in not having the sawmill stopped, and take 
the time to read the proof of loss, and turn the draft over and read it, to see if 
the amount stated in it was correct, when, as he understood it, there was perfect 
agreement between them as to all these things. Under that state of facts, we 
cannot say as a matter of law that plaintiff was guilty of such negligence as to 
prevent him from showing the fraud imposed upon him and what were the actual 
facts. Birdsall vy. Coon, 157 Mo. App. 439, 139 S. W. 243; Ball v. Grismore, 210 


Mo. App. 16, 239 S. W. 524; Tait v. Locke, 130 Mo. App. 273, 109 S. W. 105; 
Wright v. McPike, 70 Mo. 175. 


[4] The instruction for plaintiff told the jury that, if they should believe 
from the evidence that the receipt was obtained through false and fraudulent 
representations, then it was not binding on plaintiff. That was error. The jury 


should have been told what would constitute fraud, and not have left it to them 
to determine for themselves. 
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For the error noted in the instructions, the judgment will be reversed, and 
the cause remanded. 
Bailey and Smith, JJ., concur. 


HORN v. COMMONWEALTH CASUALTY CO. (No. 119.) 
Court of Errors and Appeals of New Jersey. Oct. 14, 1929. 
147 Atlantic Reporter 483. 

(Syllabus by the Court.) 

1. INSURANCE—INSURER’S DEFENSE OF AUTOMOBILE NEGLIGENCE 
CASE JUSTIFIED FINDING THAT AUTOMOBILE WAS BEING OP- 
ERATED WITH CONSENT OF NAMED ASSURED. 

The defense by an insurance company of an action of tort growing out of the 
negligent operation of a car covered by one of its policies, in the absence of other 
evidence, justifies a finding that the car in question was being operated with the 
consent of the named assured. 


(For other cases, see Insurance, Dec. Dig. § 388[5].) 


2. INSURANCE—RETURN OF EXECUTION UNSATISFIED HELD PRIMA 
FACIE PROOF OF JUDGMENT DEBTOR’S INSOLVENCY, WITHIN 
AUTOMOBILE LIABILITY POLICY (P. L. 1924, p. 352). 

The return of an execution on a judgment at law unsatisfied is prima facie 
proof of the insolvency of the judgment debtor, within the meaning of the policy 
in suit. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Appeal from Supreme Court. 

Action by Lillian Horn against the Commonwealth Casualty Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

See, also, Horn v. Szumski, 137 A. 792, 5 N. J. Misc. R. 672. 

Schneider & Schneider, of Newark; for appellant. 

Aaron L. Simon, of Passaic, for appellee. 

BopInE, J. The trial judge directed a verdict in favor of the plaintiff for 
$4,746.65, and refused to direct a verdict in favor of the defendant. His action in 
these particulars is brought before us by proper assignments of error. 

[1] It appears that on September 8, 1924, the plaintiff sued in tort Alexander 
Szumski and the Eagle Provision Company. The action grew out of the negligent 
operation of an automobile, and was defended at the instance of the present de- 
fendant, the Commonwealth Casualty Company, by its attorney. After final judg- 
ment, an execution issued against Alexander Szumski and Eagle Provision Company 
was returned unsatisfied by the sheriff of Passiac county. 

The rights of the plaintiff in the present suit arise under chapter 153 of the 
Laws of 1924, and the following provision of the policy: “The bankruptcy or in- 
solvency of the named assured shall not relieve the company from the payment of 
such indemnity hereunder as would have been payable but for such bankruptcy or 
insolvency. If because of such bankruptcy or insolvency an execution on a judg- 
ment for damages against the named assured is returned unsatisfied in an action 
brought by the insured, or his or her personal representative where death results from 
the accident, an action may be maintained by the injured person, or his or her per- 
sonal representative, against the company, subject to the terms of this policy, for 
the amount of such judgment not exceeding the amount of this policy.” 

The plaintiff has requested the Commonwealth Casualty Company to pay the 
judgment, and it has refused so to do, stating that it carried no insurance for Alex- 
ander Szumski or Eagle Provision Company at the time of the accident. It does 
admit, however, that the automobile involved in the accident was insured by it in 
the name and under the ownership of Sophie Putkowski. The policy contains this 
provision: “It is agreed that the word ‘assured’ wherever used in the policy to 
which this indorsement is attached shall be considered to include in addition to the 
assured’s name in said policy, any person or persons while riding in or operating 
the assured’s automobile with the permission of an adult member of the said as- 
sured’s household who is not a chauffeur or a domestic servant.” 

It is to be noted that, under the terms of the policy, the word “assured” means 
any one using the car described in the policy with the permission of the named 
assured, or any adult member of her household other than an employee. The de- 
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fendant by its policy covered the car which injured the plaintiff. It defended the 
suit growing out of the accident over a period of years. It is now too late for it 
to say that there is no proof of the permission by the named assured, or some mem- 
ber of her household, for the operator of the car on the day of the accident to use 
the same. The defendant company by its very act has solemnly and in a court of 
law admitted the point. Its conduct is proof of the fact and the trial court could not 
have found otherwise. 

[2,3] It is next urged that the return of the execution unsatisfied is not proof 
of insolvency, within the meaning of the policy. Insolvency, apart from its spec- 
fic definition in the Bankruptcy Act (11 USCA § 1), means a general inability to 
answer pecuniary engagements. National Bank v. Sprague, 21 N. J. Eq. 530, 532. 
As used in the policy, it has this meaning. The phraseology of the policy is “bank- 
ruptcy or insolvency.” Insolvency, therefore, must be taken in its genera! sense. 
It is hard to conceive a more cogent proof of inability to answer pecuniary engage- 
ments than the return of an execution unsatisfied. 

The judgment below will be affirmed. 

For affirmance: The Chancellor, the Chief Justice, Justices Trenchard, Parker, 
Kalisch, Black, Campbell, Lloyd, Case, and Bodine, and Judges White, Van Bus- 
kirk, McGlennon, Kays, Hetfield, and Dear. 


For reversal: None. 


FALLER v. MASSACHUSETTS BONDING & INS. CO. 
Court of Appeals of Ohio, Cuyahoga County. May 13, 1929. 
168 Northeastern Reporter 394. 

1. INSURANCE—AMENDMENT REDUCING LIMITATION PERIOD IN 
ACTIONS FOR INJURIES TO PERSONAL PROPERTY FROM FOUR 
TO TWO YEARS HELD INAPPLICABLE TO EXISTING CAUSE OF 
ACTION (Gen. Code, § 11224—1 [112 Ohio Laws, p. 238]; Gen. Code, § 26). 
The amendment in 1927 to Gen. Code, 11224—1 (112 Ohio Laws, p. 238), 

reducing the limitation period for bringing actions for injuries to personal prop- 

erty from four to two years, does not, in view of Gen. Code, § 26, apply to 
existing right of action which accrued over three years prior to such amendment. 

(For other cases, see Insurance, Dec. Dig. § 619.) 

2, APPEAL AND ERROR—ADMITTING TESTIMONY OF RESULT OF 
TRIAL, TRANSCRIPT OF TESTIMONY OF WHICH WAS USED HELD 
NOT PREJUDICIAL ERROR IN CASE TRIED WITHOUT JURY. 

In action by insurance company for sum paid to insured for damages caused 
to insured’s automobile in collision with defendant’s automobile, where during 
cross-examination of plaintiff’s witness use was made of transcript of testimony 
of case between witness and his brother arising out of same accident, admitting 
statement of witness on redirect that he won such case held not prejudicial error, 
especially where case was tried before judge without jury. 

(For other cases, see Appeal and Error, § 1054[1].) 

3. APPEAL AND ERROR—IT IS NOT PRESUMED THAT IRRELEVANT 
TESTIMONY INFLUENCED MIND OF TRIAL JUDGE TRYING CASE 
WITHOUT JURY, 

In case tried before judge without jury, it is not to be presumed that, even 
though a question and answer were irrelevant, they aroused bias or prejudice, or 
in any way influenced mind of trial judge. 

(For other cases, see Appeal and Error, Dec. Dig. § 931[6].) 

Vickery, P. J., dissenting. 


Action by the Massachusetts Bonding & Insurance Company against Fred 
Faller. Judgment for plaintiff, and defendant brings error. Affirmed.—I[By Edi- 
torial Staff.] 

Dustin, McKeehan, Merrick, Arter & Stewart, of Cleveland, for plaintiff in 
error. 

Paul Howland and C. A. Colvin, both of Cleveland, for defendant in error. 

LEVINE, J. The parties appear in this court in reverse orders. Suit was institu- 
ted in the municipal court of Cleveland by the Massachusetts Bonding & Insur- 
ance Company against Fred Faller, which suit resulted in a judgment in favor 
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of the insurance company. Error proceedings are prosecuted to reverse that 
judgment. 

It appears that some time prior to February 6, 1924, one Jacob Steinberg 
entered into a contract of insurance with defendant in error, by the terms of 
which contract defendant in error was to indemnify Steinberg for all damage 
to his motor vehicle. This policy was in force on February 6, 1924. On that 
date, while Steinberg was driving his car, it came into collision with plaintiff in 
error’s automobile, then being operated by its owner. As a result of the 
collision certain damages were sustained to Steinberg’s car, and the reasonable 
value of the repairs was $510. The insurance company paid Steinberg $460, 
deducting from the sum of $510 the sum of $50, which, according to the terms 
of the policy, was to be borne by Steinberg. Simultaneously with the payment 
of the $460, the insurance company requested and received from Steinberg his 
assignment of all his rights arising out of the accident. Suit was instituted by 
the insurance company under this assignment against plaintiff in error on Feb- 
ruary 2, 1928. A demurrer was filed by plaintiff in error to the statement of 
claim filed by the irisurance company on the ground that the statement of claim 
upon its face shows that the accident upon which the lawsuit was based occurred 
on February 6, 1924, and that the action is therefore barred by virtue of the 
amendment to section 11224—1, General Code, which became effective August 2, 
1927, and reads as follows: 

“An action for bodily injury or injury to personal property shall be brought 
within two years after the cause thereof arose.” 

[1] It appears from the record that the accident upon which this lawsuit is 
based ocurred on February 6, 1924, at a time when the statute of limitations 
for injury to personal property was 4 years. On August 2, 1927 (112-Ohio Laws, 
238), the amendment to section 11224—1, General Code which reduced the time 
to 2 years, became effective. The statement of claim in this action was filed in 
the municipal court February 2, 1928, which is 6 months after the 2-year 
amendment became effective. 

It is contended by plaintiff in error.that section 11224—1, General Code, is 
a statute affecting the remedy only, and that statutes of limitation may be 
repealed or amended at the will of the Legislature, subject only to the rule 
that a reasonable time must be afforded in which to file suits. 

It must be borne in mind that, at the time the amendment to the old statute 
of limitations was passed, more than 3 years had elapsed since the cause of 
action arose. At the time the amendment became effective, about 3% years 
had elapsed since the cause of action arose. 

It is the settled law in most jurisdictions that an existing right of action can- 
not be taken away by mere legislation, as by shortening the period of limitation 
to a time which has already arrived. See 17 Ruling Case Law, page 676: “An 
existing right of action cannot be taken away by mere legislation, as by shortening 
the period of limitation to a time which has already run, nor is it competent te 
cut off the remedy entirely, as this would amount to a denial of justice, and there- 
fore a limitation statute is void if the period allowed is unreasonably short. But 
it is entirely competent to shorten the period if a reasonable time is given for 
the commencement of an action before the bar takes effect.” Chapman v. Doug- 
las County, 107 U. S. 348, 2 S. Ct. 62, 27 L. Ed. 378; Slover v. Union Bank, 115 
Tenn. 347, 89 S. W. 399,1 L. R. A. (N. S.) 528, and note. 

The general rule is stated as follows: When a new limitation is made to apply 
to existing rights or causes of action, a reasonable time must be allowed before it 
takes effect, in which such rights may be asserted, or in which suit may be brought 
on such causes of action. Similarly in all cases in which the period of a statute 
of limitations is shortened as to existing causes of action, a reasonable time must 
be left in which such actions may be commenced. 


A cause of action or chose of action which has already arisen is generally 
regarded as a property right which cannot be taken away by legislation, as so to do 
contravenes:a constitutional inhibition against taking property without due process 
of law. 


“All statutes of limitation, also, must proceed on the idea that the party has 
full opportunity afforded him to try his right in the courts. A statute could not 
bar the existing right of claimants without affording this opportunity; if it should 
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attempt to do so, it would be not a statute of limitations, but an unlawful attempt 
to extinguish rights arbitrarily, whatever might be the purport of its provisions. 
It is essential that such statutes allow a reasonable time after they take effect for 
the commencement of suits upon existing causes of action; though what shall be 
considered a reasonable time must be settled by the judgment of the legislature, 
and the court will not inquire into the wisdom of its decision in establishing the 
period of legal bar, unless the time allowed is manifestly so insufficient that the 
statute becomes a denial of justice.” Cooley’s Constitutional Limitations, vol. 2 
(8th Ed.) 764. 

It will be observed that in the amendment to section 1122—1, General Code, 
which became effective August 2, 1927, no exception is made as to existing causes 
of action, nor does the amendment allow claimants a reasonable time within which 
to bring suits. If this amendment is to be considered as having a retroactive 
effect, it would undoubtedly bar the present action entirely, because at the time 
of the passage of the amendment more than 3 years had elapsed since the cause 
of action involved in the case at bar arose. 

The argument that a statute of limitations is purely remedial, and that the 
Legislature has the power to change laws effecting the remedy as to existing 
causes of action, upon which suit has not yet been commenced, does not seem to 
us tenable. The statute of limitations, when it is made to apply, cuts off the 
remedy entirely. When legislation, even though remedial in its character, has 
the effect of destroying the cause of action, it runs contrary to the constitutional 
guarantee against taking property without due process of law. 

It is clearly the duty of the court to give the amendment such construction 
as will make it valid. 

The case of Shuman vy. Drayton, 14 Ohio Cir. Ct. R. 328, is a case exactly in 
point. Plaintiff in error commenced an action against defendant to recover for 
an injury claimed to have resulted from the negligent and unskillful attendance 
and treatment rendered by defendant as a physician under employment to render 
professional services. The date of such services, resulting in the injuries com- 
plained of, was March 22, 1892. The petition was filed and the summons issued, 
which was subsequently served, on March 21, 1896. The trial court sustained the 
demurrer to the petition, and dismissed it on the ground that the action was 
barred by lapse of time. At the time the injury occurred, namely, March 22, 1892, 
the statutory period of limitation of actions based on injury resulting from mal- 
practice was 4 years from the time the cause of action accrued. The amendment 
of May 18, 1894, fixed the limitation for the commencement of such actions at 
one year. The circuit court held that the amendment did not apply to causes of 
action on account of malpractice, which accrued and were subsisting prior to the 
passage of the amendment. In the opinion on page 332 the court said: 

“Under the facts in this case, as they are stated in the petition, and which, 
for all purposes of the demurrer, are conceded to be true, the cause of action arose 
in 1892, while the four years limitation for commencing actions for injuries from 
malpractice obtained; and at that date the right to bring an action within four 
years accrued to plaintiff, and became a vested right under the then existing law; 
and it is a familiar and fundamental principle that such right cannot be abridged 
or in any way curtailed by subsequent legislation; unless it is remedial in its 
character, without subjecting the subsequent legislation to the imputation of 
being retrospective, and therefore unconstitutional. If the subsequent legislation 
is purely remedial, still, it cannot be made effectual to displace any portion of a 
vested and subsisting right, without express provisions to that effect contained in 
the amending act, as provided by sec. 79, Rev. Stat.” 

It is held in Lafferty v. Shinn, 38 Ohio St. 46: 

“The provision in the Code of Civil Procedure as revised in 1878, by which 
the period within which a proceeding in error may be commenced is reduced from 
three to two years * * * does not apply to judgments which had been rendered 
when the act of 1878 took effect.” 

Section 26, General Code of Ohio, provides: 


“Whenever a statute is repealed or amended, such repeal or amendment shall 
in no manner affect pending actions, prosecutions, or proceedings, civil or criminal, 
and when the repeal or amendment relates to the remedy, it shall not affect pend- 
ing actions, prosecutions, or proceedings, unless so expressed, nor shall any repeal 
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or amendment affect causes of such action, prosecution, or proceeding, existing 
at the time of such amendment or repeal, unless otherwise expressly provided in 
the amending or repealing act.” 

This section is divisible into three parts, applicable to three situations: 

(1) Such repeal or amendment shall in no manner affect pending actions, pro- 
secutions, or proceedings, civil or criminal. 

(2) And, when the repeal or amendment relates to the remedy, it shall not 
affect pending actions, prosecutions, or proceedings. 

(3) Nor shall any repeal or amendment affect causes of such action, prosecu- 
tion, or proceeding, existing at the time of such amendment or repeal. 

It will be seen that neither the first part nor the second part of section 26 can 
apply to the instant case, because this action was not pending at the time section 

11224—1, General Code, became effective. It is contended that the third part cannot 
apply because the amendment of 1927 does not purport to affect the cause of action, 
and pertains solely to the remedy. 

The answer to this contention is that, if the subsequent legislation is purely 
remedial, still it cannot be made effectual to displace any portion of a vested or 
subsisting right without express provision to that effect contained in the amending 
act. No such provision is contained in the amending act of 1927, but, even if there 
were such a provision found therein, so as to make the amendment of 1927, shorten- 
ing the time within which causes of action for the injury to person or property 
may be brought, applicable to existing causes of action, it would in our opinion in- 
validate the law, for the reason that shortening the period of limitation to a time 
which has already run, and making no provision for a reasonable time within which 
claimants may enforce their existing claims, amounts to a denial of justice and a 
destruction of a vested property right. 

We are therefore content to adopt the reasoning of Shuman v. Drayton, supra, 
and to reach a similar conclusion. We are of the opinion that the trial court was 
correct in overruling the demurrer to the statement of claim. 

[2,3] It is claimed that the trial court erred in admitting incompetent evi- 
dence offered by plaintiff over defendant’s objection and exception. During the 
course of the cross-examination of one of defendant in error’s witnesses, Jack 
Steinberg, use was made by counsel for plaintiff in error of the transcript of testi- 
mony taken during a prior case in which Jack Steinberg was defendant and his 
brother was plaintiff. On redirect examination of this witness by counsel for de- 
fendant in error, the question was asked, “What was the result of that trial?” 
Ojection was made to the question by plaintiff in error’s counsel, which objection 
was overruled and an exception was taken. The witness, thus being permitted to 
enswer, said, “I won the case.” 

The case at bar was tried before a judge of the municipal court without the 
intervention of a jury, and it is not to be presumed that, even though the question 
and answer were irrelevant, they aroused passion and prejudice or in any way in- 
fluenced the mind of the trial judge. In addition, the reference to other litigation 
between Jack Steinberg and his brother, for injuries arising out of this same ac- 
cident, made during the course of cross-examination, may be said to have opend 
the door to further inquiry. At any rate, we do not regard this slight incident as 
having had any material bearing upon the result of the case. 


Viewing the case as we do, the judgment of the municipal court will be af- 
firmed. 


Sullivan, J., concurs. 

Vickery, P. J. I feel it my duty to dissent from the judgment of the ma- 
jority of the court in the instant case, and I have set forth in the following opinion 
my reasons for such dissent, and have set forth what I regard to be the law in the 
instant case, and why, in my opinion, the judgment of the court below should have 
been reversed: 

The cause comes into this court on a petition in error to the municipal court of 
the city of Cleveland, the purpose being to reverse a judgment rendered in the 
municipal court against the plaintiff in error. From the record, the pleadings, argu- 
ments of counsel, and briefs, we learn that on the 6th day of February, 1924, Fred 
Faller was in an accident, whereby his negligence was claimed to have injured the 
automobile of one Jacob Steinberg, that Steinberg’s automobile had been insured by 
the Massachusetts Bonding & Insurance Company against damages occasioned by a 
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collision, and that proof of the damage to Steinberg’s car was made to the bonding 
company in the sum of $460, which sum the bonding company, in accordance with 
the terms of its policy, paid to the said Steinberg. This was done on or about the 
Ist of April, 1924, and at the time of the bonding company’s paying to Steinberg this 
sum of money, which was found to be the damage sustained by him in this collision 
with Fred Faller, the bonding company took an assignment of all the rights and 
interests that Steinberg had by reason of any claim that he might have against 
Fred Faller, who it is claimed, caused the injury to Steinberg’s car, and was subro- 
gated to the rights of the said Steinberg. 

On the 2d day of February, 1926, the Massachusetts Bonding & Insurance Com- 
pany brought an action on this assignment of claim and its right to be subrogated 
td the position of the said Steinberg, who had suffered the damages, to recover the 
amount of money that it had paid to said Steinberg, and set the whole transaction 
up in its statement of claim, asking for a judgment for $460 and interest fro.n the 
time of its payment on the lst of April, 1924, down to the 2d day of February, 1928. 

To this statement of claim a general demurrer was filed, and the case was heard 
upon that demurrer. The court overruled the demurrer, and, the defendant not 
desiring to plead further, the court then entered up a judgment for the plaintiff 
below in the full amount of his claim, namely, $460 and interest, and error was pro- 
secuted to this court to reverse that judgment. 

The question that is before this court is: Was the demurrer rightfully over- 
ruled, or should it have been sustained? 

The demurrer and the argument thereon bring into the record a transaction of 
much moment. In order to understand it, one must retain in mind the dates of this 
transaction. The statement of claim alleges that this accident occurred on the 6th 
day of February, 1924, and that the bonding company became the owner of this 
claim by subrogation or assignment, or perhaps by both, on the Ist day of April, 
1924, and, the action growing out of a tort, its right is based, of course, upon the 
right that Steinberg had to recover when his cause of action arose on the 6th day of 
February, 1924. 

Now on the 2lst day of April, 1927, the Legislature passed an act (112 Ohio 
Laws, 238) which changed to two years what had theretofore been a 4-year limita- 
tion of time in which a tort action might be prosecuted, thus cutting down the period 
of time within which suit might be brought. It will be noticed that this was 3 and 
more years after this accident occurred, and the question is whether a statute of 
limitations relates to the remedy or relates to the cause of action. If it affected 
the cause of action, of course, it would be saved by section 26 of the General Code, 
but, if it related to the remedy only, this cause of action, not being exempt from the 
act, would be affected, and the new statute of limitations would apply, although the 
right of action had accurued prior to that time. 

There is a great line of authorities, practically all to the effect that a statute of 
limitations relates to the remedy and not to the cause of action. 

This is in accord with the decisions of the state courts of Ohio: 

“There is no vested right to a remedy in favor of anybody. * * * 

“There is no doubt that statutes limiting the time within which actions may be 
brought are statutes of repose, and relate to the remedy only. It is unnecessary to 
recite authorities in support of this plan proposition.” State ex rel. v. Ballard, 8 
Ohio App. 44, 48, 49. 

There are authorities to the effect that a statute of limitations, even though the 
full period of the statute previously in force has not elapsed, cuts off the right to 
maintain a suit. Personally, the writer of this opinion does not think that that is 
the law; while every person is bound to know that the Legislature of the state has 
passed an act, and is bound by the effect of that act, no one is bound to know 
what the Legislature may do in the future, and, if a man has a cause of action on 
which he may bring suit any time within 4 years, before the Legislature has acted, 
he may safely rely on the fact that his right will exist until the whole 4-year period 
had elapsed; and so, after the Legislature has acted, if it cuts down the period of 
time, that cannot deprive him altogether of this right to maintain a suit. Such 
would be in the nature of a retroactive law, and, notwithstanding there be no ex- 
emption in the act itself, the act would still, in my judgment, allow a reasonable 
time after its passage by the, Legislature. Even though the time specified in the 
amendatory act had elapsed, it would still, I think, give the holder of the claim a 
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reasonable time within which to bring his action. But, as already stated, one is 
bound to know what the Legislature does, because its act is a public act, and is 
notice to the world; so that, if the full period of the statute as amended had run, and 
it went into effect immediately, the party would have a reasonable time in which to 
maintain his action. In a well-considered opinion, Justice Van Devanter of the 
United States Supreme Court sustained this contention, and, if the Legislature in 
this case had made this an emergency act, and the law had gone into effect upon its 
passage on the 3d of May, 1927, and the 2-year limitation had already expired for 
more than a year, the party would still have a reasonable time within which to 
bring his action. 

Now the Constitution of the state of Ohio, as amended in 1912, section lc, article 
2, provides that no law, unless it be declared by the Legislature to be an emergency 
measure, shall take effect until 90 days after it shall have been filed by the Governor 
in the office of the secretary of state, and the law that we are discussing was filed 
by the Governor with the secretary of state on the 4th day of May, 1927, and did 
not go = effect until the 2d day of August, 1927, which would leave a full period 
of 90 days from May 4th to August 2d, within which the bonding company, de- 
fendant in error here, who was plaintiff below, might have brought its action with- 
out being barred. However, it did not bring its action until the 2d day of February, 
1928, just 4 days before the full period of the old statute of limitations would 
have become a complete bar to the right of action. 

Now all this appearing on the pleadings themselves, and it being a fact that 
the public acts of the Legislature must be taken judicial notice of by the courts, 
the court is bound to know the law, and is bound to know that this act was passed, 
and what would be its effect. Therefore the whole question, in my opinion, should 
have been disposed of on the demurrer; and, as already stated, I think that the 
statute of limitations is a remedial statute, and can be amended and changed at 
the will of the Legislature, and, so long as the parties affected have a reasonable 
time within which to prosecute their rights, it does not amount to a retroactive 
law, within the meaning of the Constitution of the state of Ohio and of the United 
States; that a person who has a right of action has no such vested right in the 
remedy as will prevent the Legislature, the sovereign lawmaking body of the 
state, from passing a law changing the statute of limitations; and it will apply 
to the remedy in existing causes of action unless the Legislature in the amendment 
itself exempts those causes of action from being affected by the new statute of 
limitations ; and in the amendatory act of May 3, 1927, there is no such reservation. 
The statute is a general one so far as this question is concerned, and it did not 
exempt any one who had a cause of action from being brought within this amen- 
datory statute of limitations; and I think that power was clearly within the 
legislative authority, as shown by the long list of authorities which have been cited 
to us heretofore to the effect that the statute of limitations applies to the remedy 
and not to the cause of action; and I think further that the cause of action 
existed and would exist, but that the time for enforcing it may be lengthened or 
shortened at the will of the Legislature, always with the proviso that the Legisla- 
ture cannot cut off the right entirely, that there must be a reasonable time within 
which to maintain the suit. In this case I think the passage of this act was 
notice to the plaintiff below, was notice to the world. And everybody was bound 
by the act of the Legislature. And when this act was passed the plaintiff had 
knowledge that, if it had a cause of action which had run for 2 years or more, or 
which would expire within 2 years, it must bring suit within the time remaining 
before the effective date of the act, namely, August 2, 1927. And I think 90 days 
under the circumstances was a reasonable time; and I further think that the 
demurrer raises a complete defense to this cause of action, and that the plaintiff 
was not entitled to recover, for the sole reason that the statute of limitations had 
become a complete bar to its right of recovery. 


It must be remembered that it not only waited the 90 days that elapsed 
between the date of passage and the effective date of this act, but it waited 6 
months longer, and brought the action on the very tail of the 4-year statute. 

This whole question has been so ably discussed by Judge West of the United 
States District Court in the case of Bert H. Cliff v. Seligman and Latz, a Partner- 
ship, 35 F.(2d) —, where Judge West collected all the authorities and came to the 
same conclusion that I have arrived at in the instant case, and his authorities are 
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so illustrative of the point involved, that I cite that case as authority for my 
position in the instant case. 

I think, therefore, that the judgment of the court below should have been 
reversed, and that final judgment should have been entered for the plaintiff in 
error. 


HOME INS. CO. OF NEW YORK vy. WHITCHURCH. (No. 16367.) 
Supreme Court of Oklahoma. July 26, 1927. 
Withdrawn, Corrected, Refiled, and Rehearing Denied Oct. 15, 1929. 
281 Pacific Reporter 234. 
(Syllabus by the Court.) 
1. PLEADING—PETITION MUST BE CONSTRUED IN CONNECTION 
WITH EXHIBITS ATTACHED AND REFERRED TO THEREIN. 
The allegations of a petition must be construed in connection with the 
exhibits attached and referred to in the petition. 
(For other cases, see Pleading, Dec. Dig. § 310.) 


2. PLEADING—ORIGINAL WRITTEN INSTRUMENT, FOUNDATION OF 
CIVIL ACTION, OR COPY THEREOF, SHOULD BE FILED AS EX- 
HIBIT WITH PLEADING; IN CASE OF VARIANCE BETWEEN 
PLEADING AND EXHIBIT FILED THEREWITH, EXHIBIT CON- 
TROLS; EXHIBIT FILED WITH COMPLAINT IS PART THEREOF. 
Where a written instrument is the foundation of a civil action, the original, 

or a. copy thereof, should be filed as an exhibit to the pleading, and in case of 

variance between the pleading and the exhibit, the exhibit must control. The 
instrument is held to be a part of the complaint. 


(For other cases, see Pleading, Dec. Dig. §§ 308, 310, 312.) 


3. LIMITATION OF ACTIONS—AMENDMENT OF COMPLAINT IN AC- 
TION ON FIRE POLICY HELD BUT PERFECTION OF IMPERFECTLY 
STATED CAUSE OF ACTION, AND ACTION WAS NOT BARRED BY 
ONE-YEAR LIMITATION. 


Where an original petition sought to recover on a fire insurance policy, and 
the same was not good as against a general demurrer, but set out the names of 
the parties plaintiff and defendant, alleged the contract of insurance as between 
the plaintiff and defendant, attached a copy of said insurance policy to the peti- 
tion, and made it a part thereof, and alleged the fire and damage by reason 
thereof, and after the statute of limitation has become complete and amended 
petition was filed, which did not state a new or different cause of action, and 
did not change substantially the plaintiff’s claim, it is but the perfection of the 
imperfect statement of the cause of action originally stated. Held, the amended 
petition relates back to the filing of the original petition, and the action was 
not barred by the statute of limitations of one year. 


(For other cases, see Limitation of Actions, Dec. Dig. § 127[4].) 


4. PLEADING—SOLEMN ADMISSIONS AGAINST INTEREST IN PLEAD- 
ING SHOULD BE TREATED AS ADMITTED FACTS UNQUESTION- 
ABLE AT TRIAL OR ON APPEAL IF PROPERLY PRESERVED IN 
TRANSCRIPT OR CASE-MADE SO LONG AS THEY REMAIN PART 
OF RECORD; IF STATEMENTS OR ADMISSIONS OF FACT IN 
PLEADINGS WERE MADE THROUGH MISTAKE PARTY SHOULD 
APPLY FOR LEAVE TO WITHDRAW SUCH ADMISSIONS OR 
PLEADINGS; IN ACTION ON FIRE POLICY ANSWER ALLEGING 
FRAUDULENT PROOF OF LOSS HELD TO ADMIT THAT PROOF 
OF LOSS WAS FILED PURSUANT TO POLICY. 

Where a party to an action makes solemn admissions against his interest 
in a pleading, they should be treated as admitted facts, and he will not be heard 
to question the correctness thereof at any stage of the case in the trial court 
or on appeal, when properly preserved in a transcript or case-made so long 
as they remain a part of the record. If the statements or admissions were 
made under an honest mistake or misapprehension of what the facts really were, 
and he desires to be relieved from the effects thereof, he should apply to the 
trial court for leave to withdraw such admission or pleadings. 


(For other cases, see Pleading, Dec. Dig. §§ 36[1], 127[2], 339.) 
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5. INSURANCE—WHERE INSURER'S AGENT INSPECTED AND EX- 
AMINED PROPERTY AND PREPARED POLICY, MISDESCRIPTION 
OF PROPERTY IS NO DEFENSE TO ACTION ON POLICY. 

In an action on a fire insurance policy, where there is a misdescription of 
the property involved, and it appears that the insurer or his agent made an 
inspection and examination of the property and thereupon prepared the policy 
from the facts thus ascertained, such variance is not available as a defense. 


(For other cases, see Insurance, Dec. Dig. § 379[1].) 


6. TRIAL—REQUEST TO REOPEN CASE TO INTRODUCE ADDITIONAL 
EVIDENCE IS ADDRESSED LARGELY TO TRIAL COURT'S DIS- 
CRETION; TRIAL COURT’S RULING ON REQUEST TO REOPEN 
CASE TO INTRODUCE ADDITIONAL EVIDENCE WILL NOT BE 
DISTURBED ON APPEAL EXCEPT FOR CLEAR ABUSE OF DIS- 
CRETION; IN ACTION ON FIRE POLICY REFUSAL TO REOPEN 
CASE TO ADMIT FURTHER EVIDENCE OF IMPEACHING CHAR- 
ACTER HELD NOT ABUSE OF DISCRETION. 

A request to reopen a case for the introduction of additional evidence is 
addressed largely to the sound discretion of the court, and its ruling thereon 
will not be disturbed by the appellate court, unless it clearly appears that the 
trial court abused its discretion. 

(For other cases, see Trial, Dec. Dig. § 66.) 

Commissioners’ Opinion, Division No. 1. 

Appeal from District Court, Carter County; Asa E. Walden, Judge. 

Action by Clifton G. Whitchurch against the Home Insurance Company of 
New York to recover on a fire insurance policy. Judgment for plaintiff, and 
defendant appeals. Affirmed. 

Rittenhouse & Rittenhouse, of Oklahoma City, and R. U. Livesay, of Ana- 
darko, for plaintiff in error. 

Wm. G. Davison and Geo. A. Ahern, both of Ardmore, for denfendant in 
error. 

TEEHEF, V. P. C. This was an action brought on October 25, 1923, by Clif- 
ton G. Whitchurch as plaintiff, defendant in error here, against the Home In- 
surance Company of New York, a foreign corporation, as defendant, plaintiff 
in error here, for the recovery of $500 on a fire insurance policy, a copy of 
which, by exhibit, was made a part of the petition. The parties will hereinafter 
be referred to as they thus appeared in the trial court. 

Plaintiff in his petition alleged that he was conducting a business known 
as the Whitchurch Supply House in the city of Ardmore, Okl.; that defendant, 
upon payment by plaintiff of a premium of $15.50, through its duly authorized 
agent, issued its policy of insurance. The policy, being in the usual standard 
form, recited that the property insured was a certain coupé automobile, motor 
No. F-522 owned by plaintiff; that the amount of insurance was $500; that 
the automobile was kept at plaintiff’s place of business, which was that of 
dealer of trucks and automobile accessories. ‘The plaintiff further alleged 
that the building in which his business was conducted was, on April 12, 1923, 
together with his stock of goods therein, destroyed and greatly damaged by 
fire by reason whereof his loss was $500, and that he had complied with the 
conditions imposed upon him with respect to such loss. To this petition de- 
fendant demurrer, first, because of insufficiency to state a cause of action; 
and, second, that the value of the property and the description were not set 
forth, which also went to the sufficiency of the petition to state a cause of 
action, which demurrer was by the court overruled. 


Thereupon defendant answered by general denial, but admitted the issu- 
ance and delivery of the insurance policy as alleged by plaintiff and further 
set forth that the plaintiff made certain incorrect and fraudulent representa- 
tions as to the description and value of the property in the proof of loss filed, 
and falsely swore to certain matters in connection therewith, by reason whereof 
the policy was rendered of no force and effect as against the defendant, and 
that upon the filing of the proof of loss defendant demanded that plaintiff 
submit to a sworn examination touching the said matters, and that upon such 
examination plaintiff testified falsely in relation thereto, whereby and by reason 
whereof defendant was relieved of liability under said policy. Defendant further 
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answered that the alleged loss and damage to the property described in plain- 
tiff’s petition resulted from causes not insured against, for which reason also 


its liability was thereunder terminated. Plaintiff traversed by replication all 
new matter contained in the answer. 


On September 15, 1924, the cause was called for trial, at which time plain- 
tiff asked leave of the court to file an amended petition to include “that the 
stock and merchandise was owned by the plaintiff as mentioned and described 
in the policy of the insurance. In other words that this plaintiff was the owner 
thereof,” etc., which was by the court granted. The amended petition was filed 
on September 16, 1924, which set forth that the plaintiff was transacting a 
general automobile garage and supply business in the city of Ardmore; that 
defendant issued its policy insuring plaintiff against loss, in the sum of $500 
on a coupé automobile, motor No. F-522, mentioned and described in the policy 
of insurance which, by exhibit, was made a part of the amended petition, and 
that the building occupied by plaintiff in which his business was conducted 
was destroyed by fire on April 12, 1923, in which fire the automobile insured 
was burned and wholly destroyed, and that at the time of the loss he was 
the owner thereof, and that its value was $1,000 in which sum he was damaged; 
that he had furnished proof of loss and otherwise had complied with the con- 
ditions imposed upon him in said premises, and by reason of such loss prayed 
for recovery of the full face of the policy in the sum of $500. 


Defendant filed its motion to strike from the files this amended petition on 
the grounds that the original petition had failed to state a cause of action by 
reason of having alleged damage to certain merchandise not covered by the 
policy, and that the amended petition undertook to set forth a cause of action 
for damages to a certain automobile, and that this variance constituted a de- 
parture; that since the original petition was deficient, and that if the amended 
petition stated a cause of action under the terms of the policy, the same was 
barred by the limitation of one year contained in the contract. The motion 
was overruled, whereupon defendant filed its demurrer based upon like grounds. 
This also was by the court overruled, whereupon, on September 29, 1924, de- 
fendant filed its answer to the amended petition, which reiterated the special 
defenses set forth in its original answer and further set out that the amendment 
stated a different cause of action than that set forth in the original petition and 
that since it was filed more than one year after the date of the fire, under the 


terms of the policy, the same was barred. Plaintiff by replication, traversed all 
new matter therein set forth. 


On October 13, 1924, the cause again was called for trial. Objections were 
interposed by the defendant to the introduction of any testimony by the plain- 
tiff on the grounds set out in its demurrer which were by the court overruled. 
The cause was submitted to a jury, which rendered a verdict for the face 
amount of the policy, whereupon judgment was rendered by the court in said 
sum for plaintiff from which action of the district court plaintiff in due time 
lodged its appeal in this court. 


For the reversal of this judgment defendant urges three propositions, 
namely: First, “refusal to reopen the case”; second, “limitation of the action”; 
third, “failure to file proof of loss.” 



























































































































































We will first consider defendant’s second proposition. Under this heading 
defendant contends that the cause of action set out in the amended petition 
was barred, and that in the circumstances it could not be considered as an 
amendment of the original petition. This contention is based on the ground 
that the original petition alleged the loss of a stock of goods, whereas the 
amended petition alleged the loss of automobile, and thus the cause of action 
was changed, and the second action having been filed more than a year after the 
loss, under the terms of the policy sued on, it was barred. This phase of the 
case, under the rule of the United States Fire Ins. Co. v. Whitchurch (Okl.) 
280 P. 834, with which the cause at bar measurably may be regarded as a com- 
panion case, must be determined adversely to the defendant unless the point, 
made by it, that the original petition alleged a loss of a stock of goods and the 
amended petition an automobile would sustain the proposition that a new cause 
of action was thus stated. It may be observed that both petitions in the cause 
in hand declared upon the same identical insurance policy. This is the basis 
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of the action. This feature was likewise true in The United States Fire In- 
surance Company Case which arose by virtue of the same cause of loss. 

As in that case, the defendant here challenged the sufficiency of the orig- 
inal petition to state a cause of action by demurrer, first, upon the general 
ground that it did not state facts sufficient to constitute a cause of action and, 
second, upon a special ground that it failed to set out the value and the des- 
cription of the property for the loss of which recovery was sought, and for 
those reasons likewise being insufficient to state a cause of action, and by ob- 
jection to the introduction of any evidence by plaintiff upon the trial of the 
cause based on like grounds though the trial proceeded upon the amended 
petition, which demurrer and objection were by the court overruled.’ In view 
of the fact that the trial proceeded upon the amended petition, which was 
filed by leave of the court, and as likewise held in the above case, it is not 
here necessary to determine whether or not the demurrer to the original peti- 
tion should have been sustained, though it is necessary to be guided by the 
rules in that premise in determining whether or not the point of variance 
between the original and the amended petitions in relation to the property in- 
volved was in fact vital. 

[1, 2] It is well established that when challenged “the allegations of a peti- 
tion must be construed in connection with the exhibits attached and referred 
to in the petition.” Southern Surety Co. v. Chambers, 72 Okl. 307, 180 P. 
711; Westchester Fire Insurance Co. v. McDonald, 123 Okl. 289, 253 P. 287; 
Pettis v. Johnston, 78 Okl. 277, 190 P. 681; Southern Surety Co. v. Municipal 
Excavator Co., 61 Okl. 215, 160 P. 617, L. R. A. 1917 B, 558; Ross v. Breene, 88 
Okl. 37, 211 P. 417. The exhibit set out both the value and the description of 
the property involved, and, while the petition recited a “stock of goods,” yet 
the exhibit was definite and set out that the property insured under the policy 
was a certain coupe automobile, motor No. F-522. While the term “stock of 
goods” in its broad sense may include an automobile, nevertheless, it is unneces- 
sary here to so determine, for it is also well established that: 

“Where a written instrument is the foundation of a civil action, the original, 
or a copy thereof, should be filed as an exhibit to the pleading, and in case 
of variance between the pleading and the exhibit, the exhibit must control. 
The instrument is held to be a part of the complaint.” Hyde v. City of Altus, 
92 Okl. 170, 218 P. 1081; First National Bank v. Jones, 2 Okl. 353, 37 P. 824: 
Bowker vy. Linton, 69 Okl, 280, 172 P. 442. 

[3] Under these authorities it may with plausible reason be concluded that 
the term “stock of goods” employed by the pleader in the original petition 
must have been used in a convertible or exchangeable sense and thus as a 
synonym for automobile; however, since the insurance policy was the foundation 
of the cause of action alleged in both the original and the amended petitions, 
it must be held that the variance pointed out was not vital, and that no new 
cause of action was stated in the amended petition, but on the contrary, it 
was the perfection of the statement of the cause of action imperfectly pleaded 
in the original petition, and thus the case in this relation is controlled by United 
States Fire Insurance Co. v. Whitchurch, supra. In that case the court, con- 
cluding its discussion of the rule here applicable, used this language: ; 

“In the case at bar, the original petition declared upon a contract of insur- 
ance and attached a copy of the policy. It was not good when challenged by 
demurrer. This much is conceded. Later an amendment was filed. If the 
original action had been filed on the date of the amendment, it would have been 
barred by the special statute of limitations of one year for recovery upon in- 
surance policies. The amended petition did not state a new or different cause 
of action; it sought to recover upon the same policy, same parties plaintiff 
and defendant, the same fire and the same property destroyed. The original 
petition, if judgment had been entered thereon, would have been sufficient to 
sustain a plea of res judicata, as the amendment did not state a new and different 
cause of action, but merely perfects an imperfect statement of a cause of action 
alleged in the original complaint. Such an amendment related back to the be- 
ginning of the action. The amendment did not introduce a new or different 
cause of action: the action was for exactly the same injury upon the same con- 
tract, and remained identically the same. _ 

“Under our pleading, an amendment being to correct defects, its operation 
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is retroactive, and makes the pleading, process, or proceeding as if the defect 
therein had never existed. Measured by the foregoing rules, ‘which have been 
approved by this court, there can be no doubt but that the facts stated in the 
original petition in the case at bar, when read in the light of the amendments as 
set forth in the amended petition, is but the perfection of the imperfect state- 
ment of the cause of action attempted to be stated and not the statement of 
a new or different cause of action. We are of the opinion that the trial court 
did not err in permitting the amendment, and that the same related back to 
the beginning of the action and was not barred by the statute of limitations.” 

Thereupon the court stated the rule, to wit: 

“Where an original petition sought to recover on a fire insurance policy and 
the same was not good as against a general demurrer, but set out the names of 
the parties plaintiff and defendant, alleged the contract of insurance as between 
the plaintiff and defendant, attached a copy of said insurance policy to the peti- 
tion and made it a part thereof, and alleged the fire and damage by reason 
thereof, and after the statute of limitations has become complete an amended 
petition’ was filed which did not state a new or different cause of action and did 
not change substantially the plaintiff’s claim, it is but the perfection of the im- 
perfect statement of the cause of action originally stated. Held, the amended 
petition relates back to the filing of the original petition and the action was not 
barred by the statute of limitations of one year.” 

[4] We next consider defendant’s third proposition that there was by plain- 
tiff a “failure to file proof of loss” as required by the terms of the policy. Here- 
under defendant contends that the evidence was insufficient to establish plain- 
tiff’s allegation that proof of loss was furnished in the manner fixed by the terms 
of the policy, and that such proof showed that a sedan type of automobile was 
destroyed by the fire whereas the policy insured the loss of a coupé style of 
automobile. 

Upon the first phase hereunder plaintiff contends that defendant is con- 
cluded by both its answer and the verdict of the jury. The relevant part of 
defendant’s answer is as follows: : 

“Defendant further alleges and says that the said property described in plain- 
tiff’s petition and the value thereof was not properly described and set forth 
in the alleged proof of the loss filed herein, and that in said proof of loss the 
said plaintiff swore that said property was practically new property and was of a 
value far in excess of the value of said property, that is to say, the plaintiff 
made proof of loss and swore that said property was practically new and valued 
said property as new property, when in truth and in fact said car was an old 
car and was assembled by plaintiff from old parts and some new parts and had 
very little value, if any; and this defendant alleges that said false swearing by 
the assured touching said matters relating to the value of his said property so 
insured and the subject thereof were false and rendered the policy sued on herein 
null and yoid, and that by reason thereof said policy at the time of the institu- 
tion of this suit and at the time of the filing of said false and fraudulent proof 
of loss was null and void and is now null and void, and that by reason thereof 
plaintiff is not entitled to recover under the terms of said policy. This defendant 
further alleges that after the filing of said false and fraudulent proof of loss as 
aforesaid by said plaintiff with this defendant, that this defendant under and 
by virtue of the terms and conditions of said policy demanded of the plaintiff 
that he submit to a sworn examination as is provided by the terms and condi- 
tions of said policy, etc.” 

The effect of the answer in this respect is that plaintiff filed the proof of 
loss in the manner required by the terms of the policy, but that it was false 
and fraudulent, and for that reason plaintiff was not entitled to recover. The 
criminality set out appears to have been abandoned, as it is not urged on appeal. 

Upon the question of proof of loss plaintiff testified that on the date of 
the fire he notified the local agent from whom he secured the policy of his loss; 
that on the same date a representative of the defendant appeared and examined 
the policy; that within 10 days of the loss he notified defendant thereof by mail, 
and that within 60 days, as per the terms of the policy, proof of loss was made 
to the defendant by registered mail; and that such proof of loss was sworn to. 
Upon cross-examination defendant undertook to show that the proof of loss 
was not in fact sworn to and that the description of the property destroyed 
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was given as a sedan, which was at variance with the property described in the 
policy. The record does not disclose that defendant sought either to amend 
his answer or withdraw the same in this respect and thus relieve itself of the 
admission that a sworn proof of-loss had been made. 

“Where a party to an action makes solemn admissions against his interest in 
a pleading, they should be treated as admitted facts, and he will not be heard 
to question the correctness thereof at any stage of the case in the trial court 
or on appeal, when properly preserved in a transcript or case-made so long as 
they remain a part of the record. If the statements or admissions were made 
under an honest mistake or misapprehension of what the facts really were, and 
he deisres to be relieved from the effects thereof, he should apply to the trial 
court for leave to withdraw such admission or pleadings.” Lee v. Little, 81 
Okl. 168, 197 P. 449; Brown v. Hartford Fire Insurance Co., 108 Okl. 90, 234 
P. 352; Bank of Buchanan County v. Priestly, 87 Okl. 62, 209 P. 412. 

As indicated, defendant apparently abandoned its claim that the proof of 
loss was false and fraudulent; hence, under the foregoing authorities, it is not 
in position to here challenge the sufficiency of this requirement of the policy, 
and we need not here consider the other point made by plaintiff in this con- 
nection, though, as already indicated, there was evidence in the record which must 
have been determined as sufficient by the jury since it returned its verdict 
for the plaintiff, unless the other point made by defendant, that there was a 
variance in the description of the property destroyed in that the proof of loss 
showed the property as being of a sedan type of automobile whereas the policy of 
insurance was against the loss of a coupé style of automobile, was vital. 

[5] In this connection the record shows that both the plaintiff und the agent 
of the defendant testified that before writing the policy the agent inspected 
the automobile and that together they fixed the value thereof; that the agent 
knew the condition of the automobile, and hence, the information necessary to 
be incorporated in the policy was secured by first-hand inspection and examina- 
tion. Where, under the facts as here disclosed, the owner of an automobile 
applies for fire insurance and the agent of the insurance company examined 
and satisfied himself as to the value, style, and condition of the automobile, 
and thereupon after ascertaining such facts prepared the policy of insurance, 
if, in an action to recover on such policy, it appears that there is a misdescrip- 
tion in the type or style of the automobile, this variance is not available as a 
defense. Berryman v. Maryland Motor Car Insurance Co., 199 Mo. App. > 
204 S. W. 738; Zackwik v. Hanover Fire Insurance Co. (Mo. App.) 225 $ 
135; Northwestern National Insurance Co. v. Chambers, 24 Ariz. 86, 206 Pp 1081. 

{[6] Defendant next contends that the court committed error in its “refusal 
to reopen the case” in order that one of plaintiff’s witnesses may have been re- 
called to the stand for further examination by the defendant relative to the 
identity of one of defendant’s witnesses with whom plaintiff’s witness testified 
he had a conversation of an impeaching character. This was a matter that in- 
volved the exercise of a sound judicial discretion. On appeal it is not always an 
easy matter to find the line of demarcation between the rightful exercise and 
the abuse of that discretion. The record shows that this request was made after 
both sides had rested and after defendant unsuccessfully requested a directed 
verdict in its favor. It further shows that there was opportunity at the time 
the particular witness was on the stand to test the ability of the witness to identify 
the party with whom he had the conversation testified-to, as the defendant’s 
witness was in the court room at the time, and when placed on the stand in re- 
buttal, this witness testified that he saw plaintiff’s witness on the stand, that he 
was unacquainted with him, and that he did not have any such conversation. 

In these circumstances this court cannot say that there was that abuse of 
discretion, if any, to warrant a reversal of this case on that ground. Federal 
Life Insurance Co. v. Whitehead, 73 Okl. 71, 174 P. 784; Insurance Co. of State 
of Pennsylvania v. Harris et al., 49 Okl. 165, 152 P. 359; State Bank of Westfield 
v. Kiser et al., 46 Okl. 180, 148 P. 685. 


For the reasons stated, therefore, the judgment of the district court is af- 
firmed. 


Bennett, P. C., and Foster, Reid, and Leach, CC., concur. 
Per Curiam. Adopted in whole. 
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SECURITY INS. CO. OF NEW HAVEN, CONN., v. McALISTER. (No. 16927.) 
Supreme Court of Oklahoma. Oct. 22, 1929. 

281 Pacific Reporter 766. 

(Syllabus by the Court.) 

1. LIMITATION OF ACTIONS—AMENDED PETITION ON INSURANCE 
POLICY CORRECTING IMPERFECT STATEMENT OF CAUSE OF AC- 
TION ORIGINALLY STATED, RELATED BACK TO FILING OF ORIG- 
INAL PETITION. 

Where an original petition sought to recover on an insurance policy protect- 
ing the owner of an automobile against the theft thereof, and the said petition 
was not good as against a general demurrer, but it set out the names of the 
parties plaintiff and defendant, alleged the contract of insurance as between 
the plaintiff and defendant, attached a copy of said insurance policy to the peti- 
tion, and made it a part thereof, and alleged the theft of the automobile and 
the damage by reason thereof, and after the statute of limitations became com- 
plete an amended petition was filed, which did not state a new or different cause 
of action, and did not change substantially the plaintiff’s claim, it is but the per- 
fection of the imperfect statement of the cause of action originally stated. Held, 
the amended petition relates back to the filing of the original petition, and the 
action was not barred by the statute of limitations of one year. 


(For other cases, see Limitation of Actions, Dec. Dig. § 127[4].) 


2. INSURANCE—JUDGMENT IN LAW CASE, REASONABLY SUPPORT- 
ED BY COMPETENT EVIDENCE, WILL NOT BE DISTURBED; 
EVIDENCE IN ACTION ON THEFT POLICY HELD TO ESTABLISH 
LOSS OF AUTOMOBILE BY THEFT. 

The judgment of the court in a law case will not be disturbed on appeal, 
where there is any competent evidence in the record reasonably tending to sup- 
port the judgment. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Commissioners’ Opinion, Division No. 1. 

Error from District Court, Carter County; W. F. Freeman, Judge. 

Action by Roy McAlister against the Security Insurance Company of New 
Haven, Conn., to recover on an insurance policy. Judgment for plaintiff, and 
defendant appeals. Affirmed. 

Rittenhouse & Rittenhouse, and R. U. Livesay, all of Oklahoma City, for 
plaintiff in error. 

Sigler & Jackson, of Ardmore, for defendant in error. 

TEEHEE, C. This is the second appeal in this case. In this appeal, as in the 
first, the parties appear in the reverse of their appearance in the trial court. 
We will refer to them as they appeared there. 


Plaintiff seeks to recover on an insurance policy issued by defendant. Among 
other things, the policy insured against loss by theft of an automobile. The 
first case is reported in 90 Okl. 274, 217 P. 430. There the matter adjudicated was 
the question of the insufficiency of the evidence to sustain the judgment for 
plaintiff, and arose on defendant’s demurrer thereto, based on the grounds 
that there was no evidence to show the value of the automobile at the time of 
the alleged theft, and that proof of loss was not made to defendant as provided 
by the policy, and the insufficiency of the evidence to constitute an estoppel 
or waiver of the forfeiture on account of the failure to make such proof of 
loss. Upon these contentions the court held: 


“1. Where suit is brought to recover on an insurance policy covering an 
automobile, the burden is on the plaintiff to show the value of the car at the 
time the policy was issued, without other testimony showing how the car had 
been sued and the condition at the time it was stolen as compared with condi- 
tion at the time it was insured, or other facts from which the value of the car 
at the time of the loss can be ascertained, is insufficient. 


“2. In order for the acts and conduct of the insurer to estop it from claim- 
ing forfeiture of the policy, it must appear that the acts or conduct of the in- 
surer misled the insured and caused him to alter his situation to his preju- 
dice. 


“3. Where the acts of the insurer show an intention to relinquish the right 
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of forfeiture for failure to give proof of loss, such acts will be held to constitute 
a waiver, and in such cases the facts need not be such as to amount to estoppel; 
but where the petition of the plaintiff alleges no facts tending to show a waiver, 
but evidence tending to show waiver is introduced over the objection of de- 
fendant, such evidence will not be considered in determining the sufficiency of 
the evidence on a demurrer.” 

Another point in that appeal was the sufficiency of the petition to state a 
cause of action, for that neither ownership of the automobile by plaintiff at the 
time of the issuance of the insurance policy nor its value at the time of loss 
were alleged. This point was permitted, the court observing: 

“The defendant filed a demurrer to plaintiff’s petition, which was overruled, 
and this action of the trial court is assigned as error. The petition did not allege 
that the plaintiff was the owner of the automobile insured at the time the in- 
surance policy was issued or at the time of the loss; neither did it allege the 
value of the automobile at the time of the loss. The petition in these respects 
was defective, but it is not necessary for us to determine whether it was error 
for the trial court to overrule the demurrer, as the cause must be reversed on 
other grounds and the petition can be amended in the trial court so as to correct 
the above-mentioned defects.” 

Upon remandment of the case for a new trial, plaintiff met the deficiencies 
of the petition by the filing of an amended petition. Upon unsuccessful inter- 
mediate pleadings, defendant answered by denial of all of the allegations, except 
such as were admitted, and further that plaintiff misrepresented certain material 
facts in respect to the property insured, which voided the policy; that by the 
terms of the policy plaintiff was estopped to plead that defendant had waived 
any of the terms and conditions thereof; and that the cause as alleged and set 
forth in the amended petition was barred by the statute of limitations, to all 
of which new matter plaintiff replied by denial thereof. 

The cause proceeded to trial before a jury. Defendant objected to the in- 
troduction of any evidence by plaintiff, for that, among other grounds, the 
original petition did not state a cause of action, and the amended petition having 
been filed more than 12 months after the alleged loss, the action was barred by 
the statute of limitations. The objection was overruled. At the conclusion of 
plaintiff’s evidence, defendant interposed a demurrer, and moved for a directed 
verdict on the grounds of the insufficiency of the evidence to establish loss 
by theft of the automobile and waiver of the filing of a proof of loss, which 
demurrer and motion were denied. Defendant offered no evidence. Upon mo- 
tion of plaintiff, the court directed a verdict for plaintiff, and thereon entered 
judgment of recovery. 


For a reversal of the judgment defendant submits several propositions, the 
first being: 

“That the original petition filed by the plaintiff wholly failed to state a 
cause of action and the amended petition being filed more than 12 months after 
the alleged loss was barred by the statute of limitations. That the filing of a 
petition which wholly fails to state a cause of action does not toll the running 
of the statute of limitations.” 

Thereunder defendant says: 


“The original petition did not state a cause of action. It is our contention that 
to state a cause of action upon an insurance policy for the theft of personal 
property, the plaintiff must allege and prove the following elemental facts: 

“1. Ownership of the property at the time of the issuance of the policy. 

“2. Ownership of the property at the time of the alleged loss. 

“3. Value of the property at the time of the alleged loss. 


“4. That the personal property alleged to have been lost is the same prop- 
erty set forth and described in the policy. 


“Plaintiff in error maintains that each and every one of the above-enumerated 
averments is a necessary, constituent part, a material ingredient of a cause of 
action under an insurance policy for loss of personal property, and that a peti- 


tion that does not contain such averments, or either of them, does not state a 
cause of action. 


“The original petition of defendant in error did not allege ownership at 
the time the policy was issued, and did not allege ownership and value at the 
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time of the alleged loss, and, being wanting in these essential allegations, wholly 
failed to state a cause of action.” 

And, proceeding on that theory, citing authorities, defendant contends that, 
the amended petition, which admittedly stated a cause of action, having been 
filed more than 12 months after the time of the alleged loss, the same was barred 
by the statute of limitations. : 

[1] Under substantially the same state of pleadings, this court in United 
State Fire Insurance Co. v. Whitchurch (No. 16,366) 280 P. 834, denied a like 
contention, the cort holding: 

“Where an original petition sought to recover on a fire insurance policy and 
the same was not good as against a general demurrer, but set out the names 
of the parties plaintiff and defendant, alleged the contract of insurance as be- 
tween the plaintiff and defendant, attached a copy ef said insurance policy to 
the petition and made it a part thereof, and alleged the fire and damage by rea- 
son thereof, and after the statute of limitations has become complete an amended 
petition was filed which did not state a new or different cause of action and 
did not change substantially the plaintiff’s claim, it is but the perfection of the 
imperfect statement of the cause of action originally stated. Held, the amended 
petition relates back to the filing of the original petition, and the action was not 
barred by the statute of limitations of one year.” 

The rule of that case is here controlling, and thus defendant’s first propo- 
sition must be denied. ‘ 

Defendant’s second proposition raises the question of the sufficiency of the 
evidence to sustain the judgment in the case. This arises upon the overruling 
of defendant’s demurrer to plaintiff’s evidence, and its motion for a directed ver- 
dict; the points thereunder urged going to the sufficiency of the evidence to 
establish the theft of the automobile and waiver of the filing of the proof of 
loss. 

(2] In respect to the first point, it appears from the evidence that plaintiff 
drove his car from Ardmore, Okl., to El Paso, Tex., where he drove up in front 
of a hotel in the daytime, locked the transmission, removed and took the key, and 
went into the hotel, remaining 30 or 45 minutes, and when he returned to where 
the car was parked it was gone, and he thereupon notified the police, and by 
wire notified the agents of defendant at Ardmore, who had issued the policy 
of insurance. This is substantially all the evidence upon the subject. We think 
it to be sufficient to establish the loss of the automobile by theft, and therefore 
is not controlled by the case of American Insurance Co. v. Jueschke, 110 Ok. 
250, 237 P. 585, relied on by defendant in this relation, where the evidence of 
theft was held to be insufficient. An examination of that case shows an entirely 
different state of facts than is here presented. 

As to a waiver, the evidence mainly consisted of a telegram from plaintiff 
to defendant’s agents at Agtdmore, advising loss, and a letter to the same parties, 
requesting, if any papers are required to be made out, to send same to plaintiff, 
and other correspondence between defendant and its agents and plaintiff’s at- 
torneys in further relation to the claim, all covering a period from the date of 

loss on August 18, 1921, to February 15, 1922. Defendant proceeds on the theory 
* that the correspondence between it and its agents only went to the extent of 
showing an investigation of plaintiff’s claim, which, under numerous cases, has 
been held to be insufficient to establish a waiver. 

We think the evidence reasonably tended to show more than a mere investi- 
gation of the circumstances, and was for the purpose of determining the merits 
of the claim, and thus showed an intention on the part of defendant to relinquish 
its right to declare a forfeiture. Defendant thus brought itself within the rule as 
laid down in the third paragraph of the syllabus in the case on the first appeal, 
and therefore within the general rule as set out in paragraph 376, 14 R. C. L. 
1197, to wit: 

“It is the general rule that when an insurer, with knowledge of any act on the 
part of the insured which works a forfeiture, enters into negotiations with him 
which recognize the continued validity of the policy, and thus induces him to 
incur, —_ or trouble under the belief that his loss will be paid, the forfeiture 
is waived. 

Among numerous cases collated in support of the text is that of Gish v. 
Insurance Co. of North America, 16 Okl. 59, 87 P. 869, 13 L. R. A. (N. S.) 826, 
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in which the subject of waiver was treated at length, with collation of authorities 
applying the rule above referred to and followed in the case in hand on the first 
appeal. See, also, American Insurance Co. v. Dannehower, 89 Ark. 111, 115 S. W. 
950; Queen Insurance Co. v. Patterson Drug Co., 73 Fla. 665, 74 So. 807, L. R. A. 
1917D, 1091; Teasdale v. City of New York Ins. Co., 163 Iowa, 596, 145 N. W. 
284, Ann. Cas. 1916A, 591. 

As, in our view, the evidence established the points in respect to which 
complaint is made, as we have already indicated, a detailed analysis thereof 
would serve no useful purpose. It therefore follows that, as there is competent 
evidence in the record reasonably tending to support the judgment in the case, 
under the well-established rule, the same must be and the same is hereby affirmed. 

Foster, Reid, Leach, and Jeffrey, CC., concur. 

Per Curiam. Adopted in whole. 





182 The Insurance Law Journal, Vol. 74 [Jan., 1930 


CASUALTY 


UNION INDEMNITY CO,., Inc., v. S. N. KLEIER CO., Inc. 
Circuit Court of Appeals, Third Circuit. September 19, 1929. 
34 Federal Reporter (2d) 738. 

1. INSURANCE—WHETHER THERE WAS ENTRY INTO INSURED’S 
PLANT BY FORCE WITH VISIBLE MARKS OF ENTRY ON PREM- 
ag HELD QUESTION FOR JURY IN ACTION ON BURGLARY POL- 
ICY 
Whether there was a felonious entry into insured’s fur dressing and dyeing 

plant by actual force and violence, and whether entry was evidenced by visible 

marks upon premises, /ield question for jury in action on policy of burglary in- 
surance to recover for theft of furs. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

2. INSURANCE—WHETHER INSURED’S FUR PLANT WAS OPEN FOR 
BUSINESS, WITHIN BURGLARY POLICY, HELD QUESTION FOR 
JURY, WHERE WATCHMAN AT TIME OF BURGLARY WAS OPER- 
ATING DRUM FOR GREASING RACOON SKINS. 

In action for value of stolen furs under policy of burglary insurance cov- 
ering loss by burglary when premises are not open for business, question whether 
insured’s fur dressing and dyeing plant was open for business was one of fact 
for jury, and court’s ruling that premises were as matter of law not open for 
business was error, where one of watchmen, when held up by burglars, was 
operating drum in which racoon skins were being greased to prevent them from 
spoiling. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

3. INSURANCE—ENTRANCE TO ALLEY SEPARATING INSURED’S TWO 
———— HELD “PUBLIC ENTRANCE” WITHIN BURGLARY 
POLICY. 

Entrance to alley which separated two small factories composing insured’s 
manufacturing plant as matter of law constituted public entrance, within mean- 
ing of burglary policy permitting recovery only where entry is made into 
premises by actual force with visible marks on premises, and defining premises 
as not including public entrances, halls, and stairways. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

4. INSURANCE—IN ACTION ON BURGLARY POLICY REQUIRING VIS- 
IBLE MARKS UPON PREMISES, REFUSAL TO LIMIT “PREMISES” 
TO DEFINITION THEREOF IN POLICY HELD ERROR. 

In action on policy of burglary insurance covering manufacturing plant, fail- 
ure of trial court to limit plaintiff's premises to definition in policy which ex- 
cluded public entrances, halls, and stairways held error, where policy required 
that marks of burglary be visible upon premises at place of entry and there 
was evidence of marks on sliding gate which barred entrance to alley between 
separate parts of plant. 

(For other cases, see Insurance, Dec. Dig. § 669[10].) 

5. INSURANCE—PLAINTIFF IN SUIT ON BURGLARY POLICY HAD 
BURDEN TO PROVE THEFT AND THAT PERSON MAKING FELON- 
IOUS ENTRY LEFT VISIBLE MARKS, WHERE SUCH CONDITIONS 
WERE IMPOSED BY POLICY. 

In action on burglary policy for value of furs stolen from plaintiff’s fur 
dressing and dyeing plant, plaintiff was required to prove by greater weight of 
evidence that merchandise had been taken from factory by thieves and that 
entry was made by actual force and violence leaving visible marks on premises 
at place of entry, where policy imposed such conditions. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

8. INSURANCE—WHERE PLAINTIFF’S EVIDENCE SHOWED TWO OTH- 
ER WATCHMEN WERE ON DUTY, FACT THAT ONE WATCHMAN 
WAS OPERATING MACHINE DID NOT REQUIRE SUBMISSION OF 
DEFENSIVE ISSUE IN ACTION ON BURGLARY POLICY REQUIRING 
TWO WATCHMEN. 

In action on policy of burglary insurance requiring that insured should 
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have two watchmen on premises at all times when not regularly open for busi- 
ness, fact that one of watchmen was working on drum for greasing skins did 
not warrant submission of defensive issue, where plaintiff’s evidence showed that 
there were two other watchmen on duty. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

Appeal from District Court of the United States for the District of New 
Jersey; William Clark, Judge. - 

Action by the §. N. Kleier Company, Inc., against the Union Indemnity 
Company, Inc. Judgment for. plaintiff, and defendant appeals. Reversed and 
remanded. 

McDermott, Enright & Carpenter, of Jersey City, N. J. (James D. Car- 
penter, Jr., of Jersey City, N. J., of counsel), for appellant. 

Carey & Lane, of Jersey City, N. J. (Harry Lane and Robert Carey, both 
of Jersey City, N. J., of counsel), for appellee. 

Before Woolley, Circuit’ Judge, and Gibson and McVicar, District Judges. 

Woo.Ley, Circuit Judge. S. N. Kleier Company is a corporation engaged 
in dressing and dyeing furs. Its plant, located in Jersey City, New Jersey, con- 
sisted of two small factories, one a single story brick building and the other a 
two-story frame building separated by an alley ten feet wide, the rear end being 
closed by a brick wall and the front end shut off from the street by a solid 
frame sliding gate, usually open during the day and closed and locked at night. 
Toward the rear of the alley were swinging metal-covered wooden doors beyond 
which the alley was used as a passageway between the two structures. A fire 
escape consisting of a flight of stairs led from the alley near the front to a 
door and window on the second floor of the frame building. 

At night the premises were in the care of watchmen whose duty, among 
other things, was to ring an A. D. T. burglary alarm every hour. On the night 
in question—the regular watchmen calls having ceased—the A. D. T. service 
sent a patrol wagon with policemen to the factory and there found the watch- 
men trussed and gagged and a large quantity of furs stolen. 

On a policy of burglary insurance issued to the Kleier Company by the 
Union Indemnity Company, the former company brought this suit against the 
latter and after trial and verdict had the judgment from which the defendant 
now appeals. As the case must be tried again, the several assignments of error 
call for separate consideration. 

The main provision of the policy of insurance on which the plaintiff relied 
(with the critical words noted by italics for further discussion) was as follows: 

The insurer “does hereby agree to indemnify * * * the assured * * * 

“(A) For all loss by burglary of merchandise usual to the assured’s busi- 
ness * * * from within the assured’s premises as_ hereinafter defined, oc- 
casioned by any person or persons who shall have made felonious entry into the 
premises by actual force and violence when the premises are not open for business, 
of which force and violence there shall be visible marks made upon the premises 
at the place of such entry by tools, explosives, electricity, or chemicals. * * *” 

The learned trial judge read this paragraph of the policy to the jury, charg- 
ing that the only issue for them to determine was whether or not the plaintiff 
had “complied” with its terms. Repeating his instruction that the plaintiff could 
recover only if it had complied with this provision, and stating that it must 
prove compliance by the preponderance of the evidence, which means “superior- 
ity in weight, influence, or force,” and briefly adverting to the evidence of 
marks indicating forcible entry upon the premises, “both as to the outside door 
(or gate, concerning which there was no conflict in the testimony) and then as 
to the window ledge” at the top of the fire escape, concerning which there was 
a sharp conflict, the judge, after refusing the defendant’s motion for binding 
instructions and refusing to charge any of its eleven requests, submitted the case 
to the jury. 

[1] Though the offense defined by the policy, and however it was committed 
in the plaintiff’s factory, was not burglary in the technical sense, it was so named 
in the policy and, doubtless, for convenience, was so termed throughout the trial. 
Continuing for like convenience, to use the same word, it is certain that there 
was a burglary, and it is equally certain that the defendarit’s liability of indemnity 
extended only to burglary of the kind defined by its contract of assurance. Both 
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parties recognized and the court in effect charged that the kind of burglary 
assured against was that occasioned by one making “felonious entry” upon the 
assured’s premises “by actual force and violence” of which “marks (were left) upon 
the premises” at the place of entry. Whether there was such an entry and whether 
it was evidenced by such marks were sharply contested issues. As there was 
enough testimony (though of varying weight) to sustain a verdict either way, 
the learned trial court committed no error in refusing the defendant’s motion 
for a directed verdict. But in submitting these issues we are constrained to 
find that it fell into several errors which we regard as prejudicial. 

[2] The first concerns the court’s action in construing as matter of law the 
phrase of the quoted provision of the policy limititing the defendant’s liability for 
loss by burglary to times “when the premises are not open for business” and in 
holding on its construction that at the time of the burglary the plaintiff’s premises 
were not so open. Ordinarily, the meaning of the expression is plain but in a 
particular case it is to be determined by what business, if any, was actually being 
done. In deciding such a question there may be a very wide latitude of judgment 
such as only a jury, acting under proper instructions, can, on facts found, exer- 
cise. When nothing is being done in a plant, manifestly no business is being done, 
and it is not open for business even though the doors be open. Or, taking the 
other extreme, when all doors are closed and locked and thereby the public is 
excluded yet when all machinery is in full operation, a plant may, nevertheless, be 
open for business within the meaning of the phrase. So, also, a plant, in which 
there is either a continous night-and-day operation or intermittent minor operations 
throughout the night, may or may not be open for business according to the character 
and amount of work being done. Ordinarily this is for a fact finding tribunal to 
determine. The evidence on this point was substantially as follows: 

One of the watchmen, when held up by the burglars, was operating a drum in 
which racoon skins were being greased. He testified that while he did not do such 
work every night, he did it whenever he saw the skins were going bad. There were 
no general orders for work of this kind but the foreman, whenever he saw that 
skins needed greasing, would tell him to get it done if he had time. But on the 
night of the burglary the foreman told this watchman that the skins had to be 
greased or they would spoil, and it may be that on this occasion the watchman was 
working under the foreman’s orders. Just how he performed the work, other than 
by sitting at a machine with his back toward the oncoming burglars, is not clear. 
While, from this limited amount of work in progress it cannot be construed that the 
plant was open for business in the sense of being open to admit the outside world, 
the jury might have found, had the issue been submitted to them, that it was open 
for business in the sense against which the defendant made its engagement. Cer- 
tainly the watchman was not at the time performing his duty of watching but on the 
contrary was at work on a necessary though intermittent phase of the plaintiff’s 
business. What the jury would have found no one, of course, can tell. They 
might have found that the business of curing skins, which was the plaintiff’s 
business, was actually going on and in that sense the premises were open for business, 
or they might have found them closed. In any event we are of opinion that the 
jury should, on these facts, have passed upon the question. In ruling on the question 


as matter of law and, later, in refusing to charging the defendant’s tenth request, 
we find the court committed error. 


[3,4] The defendant by its first request asked the court to instruct the jury in 
the language of the provision quoted as to the kind of burglary covered by the 
policy. This the court did. But, continuing, the defendant requested that it also 
instruct the jury that the plaintiff's premises were limited to those defined by the 
policy as follows: 

“*Premises,’ as used in this policy, shall be limited to that portion of the interior 
of the building designated in the schedule, * * * but shall exclude: * * * 

“(b) public entrances, halls and stairways.” 


By this definition the defendant restricted the area of its liability and designated 
the place of marks of a forcible entry, thereby protecting itself against liability for 
an “inside job.” The learned trial court not only refused to instruct the jury upon 
this pertinent limitation of the defendant’s contract of indemnity but, quite inadver- 
tently, we apprehend, stated to the jury generally that “there were such visible 
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marks upon the premises,” and, continuing, “you heard the testimony, both as to the 
outside door (gate) and then as to the window ledge, offered by the plaintiff’s wit- 
nesses.” 

We hold that the entrance to the alley, with its sliding gate—an exterior of the 
premises—is a “public entrance” excluded from the operation of the policy and with 
respect to it the jury should have been so instructed. Moreover, it is possible that 
the court’s allusion to the jimmy marks on the alley gate might have led the jury, in 
the conflict of testimony as to marks on the window, to conclude, quite erroneously, 
that evidence of marks on the gate would sustain the plaintiff’s essential proofs of 
marks on the interior premises under the contract even though proof of marks on 
the window (a part of the interior premises) was lacking, as the defendant con- 
tended. The defendant’s first request should have been charged. 

[5, 6] The court committed no error in refusing to charge the defendant’s 
second request, nor specifically in refusing its third request which explained and, 
if charged, would have aided in understanding the precise kind of burglary in- 
sured against and defined in the paragraph of the policy first quoted. But, reading 
the defendant’s third request in conjunction with its fourth, the situation grows 
more serious because in the fourth request the defendant asked the court to instruct 
the jury that the plaintiff was not entitled to recover upon mere proof that the 
merchandise had been taken from the factory by theives, but that it could recover 
only after the plaintiff had proved by the greater weight of evidence that the person 
who made the felonious entry into the premises did so by actual force and violence 
leaving visible marks upon the premises (not upon the gate of the alley) at the 
place he entered. Instead, the instruction was: “Now, there is the issue for you 
gentlemen to consider, and if you decide that the plaintiff has complied with the 
terms of the policy * * * both counsel are agreed that the amount payable” is a sum 
named. There are no terms of the policy which say what the plaintiff must prove 
in order to recover. The terms of the policy go to the matter of liability, not to 
the question of how to establish it by evidence. The jury should have been in- 
structed in the substance of the fourth request as to what the plaintiff must prove 
in order to have a verdict. Failure to charge the substance of this request was 
error. 

The fifth request was a complement to or a reversal in terms of the fourth. 
Had the fourth been charged, refusal to charge the fifth would not have been 
error. 

So, also, the defendant’s sixth and seventh requests are but varied expressions 
of the more pertinently framed fourth request which, had it been charged, would 
have dispensed with the sixth and seventh. 

The eighth request is similar to the fourth but in order to keep the true issue 
before the minds of the jurors we think, without finding error, that it might well 
have been charged. 


[7] The defendant’s ninth request while perhaps pertinent was not a necessary 
instruction. Therefore failure to charge it was not error. 


[8] The defendant’s eleventh and final request was to the effect that “if the 
jury found from the evidence that the plaintiff did not have two private watchmen 
employed exclusively by the assured on duty within the premises at all times when 
the premises were not regularly open for business then your verdict must be for the 
defendant,* * *” continuing with reference to the watchman engaged in greasing 
skins rather than in watching. 


This request had its rise in a provision of the policy that the assured shall 
have upon the premises at all times when not regularly open for business two watch- 
men. If the watchman working the skin-greasing drum had been one of the re- 
quired two watchmen the eleventh request would have been proper, for then there 
would have arisen a question whether the watchman so engaged had ceased to watch 
or whether his operation of the machine detracted from his capacity to watch or 
relieved him of his duty as watchman; in other words, whether there were two 
watching or only one. But the plaintiff showed by evidence that there were three 
watchmen on duty of whom the drum worker was one, and as there was no evidence 
that the other two were doing anything except watch it would seem that the plaintiff 
had performed its contractual undertaking in that regard.. On this state of the evi- 
dence it was not error to refuse the defendant’s eleventh request. 
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_ The judgment is reversed and the case remanded for a new trial to be conducted 
In a manner not inconsistent with this opinion. 


ROYAL INDEMNITY CO. v. POPLAR BLUFF TRUST' CO. et al. (No. 4580.) 
Springfield Court of Appeals. Missouri. Sept. 23, 1929. 
Rehearing Denied Oct. 30, 1929. 

20 Southwestern Reporter (2d) 971. 

1. INSURANCE—TESTIMONY THAT POLICY COVERING LOSS BY 
FORGERY HAD BEEN ISSUED AND WAS IN FORCE AT TIME 
7 iu. HELD SUFFICIENT TO SUBMIT SUCH QUESTION 

x, 

In action against party who had cashed check on which payee’s name had 
been forged, where it was claimed that insurer had issued policy covering loss 
by forgery of name of payee on negotiable instruments issued by insured, and 
that insured had suffered loss by reason of forgery of payee’s name to certain 
check, testimony admitted without objection that insurer had issued such pol- 
icy, and that policy was in force at time of forgery, and that insurer had made 
payment in settlement of forgery claim, held sufficient to submit to jury ques- 
tion whether policy had been issued and was in effect at time of forgery. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

3. INSURANCE—WHERE INSURED, ON BEING INDEMNIFIED, AS- 
SIGNED ITS CLAIM AGAINST PARTY WHO HAD CASHED CHECK 
ON WHICH PAYEE’S NAME HAD BEEN FORGED TO INSURER, 
a WAS PROPERLY SUBROGATED TO RIGHTS OF IN- 

URED. 

Where maker of check, who carried insurance against loss by forging of 
name of payee on its check, on being indemnified assigned its claim against 
party who had cashed check on which payee’s name had been forged to 
insurer, such insurer was properly subrogated to rights of maker of check. 

(For other cases, see Insurance, Dec. Dig. § 607.) 


Appeal from Circuit Court, Wayne County; E. M. Dearing, Judge. 

Action by the Royal Indemnity Company against the Poplar Bluff Trust 
Company and another. From a judgment in favor of the plaintiff, defendants 
appeal. Affirmed. 

F. M. Kinder and Henson & Woody, all of Poplar Bluff, for appellants. 

Oliver & Oliver, of Cape Girardeau, for respondent. 

Situ, J. This suit was instituted in the circuit court of Butler county, Mo., 
returnable to the October term, 1927, and thereafter upon the application of 
the defendants the venue was changed to the circuit court of Wayne county, 
Mo., where on the 20th day of March, 1928, the trial was started before the 
court and the jury, and on the 2lst day of March, 1928, the jury returned a 
verdict in favor of the plaintiff and against the defendants in the sum of $3,112.50, 
upon which verdict the court rendered judgment, and in due time proper steps 
were taken and an appeal granted to this court. 

The plaintiff alleged that it was a New York corporation engaged in the 
business of indemnifying and insuring banks and other persons against loss 
against forgery, and that the Union Central Life Insurance Company is a 
corporation incorporated under the laws of the state of Ohio, and that the 
Poplar Bluff Trust Company is a corporation organized under the laws of 
the state of Missouri. 

The petition further stated that on’or about the day of , 1926, 
in consideration of certain premiums to it paid by the Union Central Life 
Insurance Company it issued its policy to the Union Central Life Insurance 
Company for the purpose of insuring and indemnifying said company for any 
loss it might thereafter sustain by reason of forging the name of any payee 
of any check, draft, or bill of exchange, drawn by it upon any bank, in which 
said Union Central Life Insurance Company carried a deposit subject to check, 
and that said insurance policy was in full force and effect on April 8, 1926, and 
continued to be in effect and force until the 25th day of November, 1926. The 
petition further stated that on or about the 8th day of April, 1926, one Harry 
F. Fair, a resident of Butler county, Mo., made application to the Union Cen- 
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tral Life Insurance Company for a loan of $3,000 on his property in Butler 
county, Mo.; that said Harry F. Fair at that time was owing one U. S. King, 
who held an outstanding trust lien on the property which Fair offered as secur- 
ity to the Union Central Life Insurance Company. The petition further alleged 
that it was arranged so that the check from the Union Central Life Insurance 
Company should be drawn and be made payable to U. S. King instead of having 
it made payable directly to Harry F. Fair, so that King’s lien could be satisfied 
and extinguished. The petition further alleged that on or about the 8th day 
of April, 1926, in accordance with said arrangement, the Union Central Life 
Insurance Company drew its check on the Liberty National Bank, 
Kansas City, Mo., for the sum of $3,000, payable to the order of U. S. King, 
and that the time of the drawing of the check the Union Central Life Insurance 
Company had on deposit in the Liberty National Bank, subject to the payment 
of its checks, more than $3,000. The petition further states that the Union Cen- 
tral Life Insurance Company sent said check to Hoffman and Linke, its agents 
in St. Louis, Mo., and soon thereafter Hoffman and Linke sent said check to 
one C. F. Porter at Poplar Bluff, Mo., for delivery to said U. S. King, payee, 
but that, instead of delivering said check to U. S. King, he unlawfully, falsely, 
and fraudulently forged the name of U. S. King, on the back of said check, 
and indorsed thereon the name of “Central States Investment Co., by C. F. 
Porter, President,” and then presented said check thus indorsed to the defendant, 
Poplar Bluff Trust Company, for payment; that the defendant, Poplar Bluff 
Trust Company, then and there, without the authority from the Union Central 
Life Insurance Company, paid C. F. Porter the sum of $3,000, and then and 
there indorsed and negotiated said check by writing its name on the back 
thereof, ordering said Liberty National Bank, Kansas City, Mo., to pay said 
check to the order of the Mississippi Valley Trust Company of St. Louis, Mo.; 
that thereafter said check was paid to the Federal Reserve Bank through the 
clearing house at Kansas City, Mo., on April 25, 1926, and that no part of the 
proceeds of the said check was ever paid to U. S. King because of the forgery 
of the said C. F. Porter; that by reason of the forgery of the said C. F. Porter 
the plaintiff became liable and compelled to and did pay to the Union Central 
Life Insurance Company on November 24, 1926, the sum of $3,000, the face of 
the said check, and the sum of $112.50 interest due thereon; that said payment 
was made while the policy of indemnity insurance was in full force and effect 
and was paid by reason of said forgery as aforesaid, and its undertaking to in- 
demnify said Union Central Life Insurance Company. The petition further 
alleged that upon the payment of said amount the plaintiff became and was 
subrogated to all the rights of the Union Central Life Insurance Company against 
the Poplar Bluff Trust Company for the recovery of the said sum of money, 
and that, by reason of all the premises, an action has accrued to the: plaintiff 
against the Poplar Bluff Trust Company and the plaintiff alleged that it has 
sustained damages in the sum of $3,112.50, with interest thereon since the 24th 
day of November, 1926, for which sum it prayed judgment. 

The answer of the defendant, Poplar Bluff Trust Company, admitted that 
both plaintiff and defendant are corporations, and admitted they cashed the 
check described in plaintiff's petition. But it alleged as a further answer that 
Hoffman and Linke were agents and representatives of the Union Central Life 
Insurance Company, and that Hoffman Mortgage Company is a trade-name 
used by Hoffman and Linke in the transaction of a part of the business of said 
firm of Hoffman and Linke, and that during all the transactions that culminated 
in the issuance of said check and the negotiations thereof, including the al- 
leged forgery, C. F. Porter was the agent and representative of the Union Cen- 
tral Life Insurance Company in Butler county, Mo. The answer further al- 
leged that during the months of July and August, 1926, the Union Central Life 
Insurance Company acquired full knowledge of all the facts relative to the 
check or $3,000, together with the alleged forgery in connection with the cash- 
ing thereof, and, through its agents and representatives, accepted a certain deed 
conveying 200 acres of valuable land in Butler gounty, and a deed of trust con- 
veying 120 acres of land in said county to secure it against loss by reason of 
the alleged forgery; that all of said security was held by the said Union Central 
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Life Insurance Company until the day of December, 1926, when the same 
was turned over to the plaintiff to indemnify it against loss by reason of having 
paid the amount of said check; that the plaintiff accepted said security and has 
retained the same, and still continues to hold the same at the date of trial. 

The answer further alleged that, notwithstanding said knowledge on the part 
of the Union Central Life Insurance Company, the defendant was given no notice 
whatever of the facts concerning the said checks and the alleged forgery thereof, 
until about the Ist day of October, 1926, and that no demand for payment thereof 
was made upon it until about the 2d day of October, 1926, during all of which time 
the Union Central Life Insurance Company held said deed, said note, and said deed 
of trust, and that the lands conveyed by said deed and said deed of trust at the 
time of said conveyances were more than sufficient in value to have paid the entire 
amount of said check. 

Defendant further alleged that all of the transactions relating to said check 
and to the negotiations thereof were handled by the agents and representatives of 
the Union Central Life Insurance Company, all of whom had full knowledge of all 
the facts relating to the alleged forgery of said check. 

The answer further alleged that, if said Union Central Life Insurance Com- 
pany, its agents and representatives, had notified said defendant of said forgery as 
soon as knowledge thereof came to it and them, and had conveyed the lands con- 
veyed to it, and had assigned said note and deed of trust to defendant, the defend- 
ant could and would have protected itself against loss by reason of said alleged for- 
gery, but that there is now no opportunity to realize anything from, said property 
and said security; that C. F. Porter, the guarantor in said deed and deed of trust, 
is insolvent, and has been insolvent ever since the date of the notice of the alleged 
forgery was given to the defendant, and that the said C. F. Porter is a nonresident 
of the state of Missouri; and that by reason of the acts, conduct, and omission of 
the Union Central Life Insurance Company, its agents and representatives, the 
plaintiff is, and of right should be, estopped from claiming any amount whatever 
from the defendant by reason of its indorsement of said check. 


Plaintiff filed a motion to strike out certain parts of the defendant’s answer, 
which motion having been overruled, the plaintiff filed its reply denying each and 
every allegation of fact therein contained. And for further reply denied that the 
Hoffman Mortgage Company is a trade-name for Hoffman and Linke; denied that, 
during the transaction culminating in the issuance and forging of the check sued 
upon, C. F. Porter was the agent and representative of the Union Central Life In- 
surance Company; and alleged that during the whole of the time covered by the 
transaction of the issuance and forgery of said check that said C. F. Porter was 
the agent of the borrower, Harry F. Fair. And for further reply says that the 
purported deed, alleged by defendant to have been sent to Hoffman and Linke by 
said Porter, did not contain the name of any grantee, and was void and of no effect; 
that the land pretended to be conveyed both in said pretended deed and in said deed 
of trust was at that time mortgaged for its full market value; and that the note 
and deed of trust alleged to have been sent to said Porter was not sent to or pay- 
able to any agent or representative of the Union Central Life Insurance Company ; 
that Hoffman Mortgage Company was an entirely different copartnership from that 
composing the firm of Hoffman and Linke; that C. F. Porter was at the time he is 
alleged to have sent said note and deed of trust entirely insolvent, and that he im- 
mediately thereafter left his usual place of abode in Poplar Bluff for parts unknown 
and has not been seen nor his whereabouts known to this plaintiff nor the Union 
Central Life Insurance Company nor any of its agents or representatives since that 
day; that immediately upon learning that C. F. Porter had forged the name of U. 
S. King, and had appropriated the funds received thereby, Hoffman and Linke at- 
tempted to locate said Porter and did make demands upon the defendant, Poplar 
Bluff Trust Company, for the payment of the said check, and then and there offered 
to deliver to the said Poplar Bluff Trust Company all of said alleged securities pro- 
vided it would pay said check, but said Poplar Bluff Trust Company refused to 
pay said check when requested, and again refused when presented to it in the reg- 
ular course of business. 


Plaintiff denied that the defendant was not given any notice of said forgery 
until about the Ist day of October, 1926, and states the facts to be that immediately 
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after Hoffman and Linke learned of said fact that they promptly, on or about the 
18th day of August, 1926, did inform the defendant of said forgery and did demand 
the repayment of said check and offered to turn over to the said defendant said 
alleged securities above named, but that the defendant refused to pay said check. 
Plaintiff again prayed for judgment. 

[1] The facts of this case show that C. F. Porter had forged the name of U. S. 
King to a check for $3,000 issued by the Union Central Life Insurance Company in 
April, 1926, and that the plaintiff had issued to the Union Central Life Insurance 
Company its policy of indemmity against forgery. The defendant insists that the 
testimony is not sufficient to show that said policy was in force and effect at the 
time of the forgery. We think there was sufficient testimony for the question to 
be submitted to the jury as to whether or not the policy had been issued and was in 
effect at that time, because we find that Roy Frobase testified, without objection, 
that the policy exhibited in the trial was issued by the Royal Indemnity Company 
to the Union Central Life Insurance Company on December 1, 1923, and that it was 
in force in April, 1926, and he testified also that the Royal Indemnity Company 
made payment of $3,000 in settlement of the claim under the forgery. 

[2] We will have to rule this point against the defendant, for it is not for the 
appellate court to pass on the sufficiency or the weight of the evidence. Bertig 
Mercantile Co. v. Williams (Mo. App.) 286 S. W. 150; Manley v. Wells (Mo. 
Sup.) 292 S. W. 67; Hill v. Jackson, 220 Mo. App. 1302, 290 S. W. 1012; King v. 
Mo. Pac. Ry. Co. (Mo. Sup.) 263 S. W. loc. cit. 831. 

[3] Since we think the testimony as to the issuance of the policy of indemnity 
by the plaintiff, and the payment thereunder on account of the forgery, was sufh- 
cient to be submitted to the jury, and since the written assignment of the interest 
of the Union Central Life Insurance Company had been made to the plaintiff, we 
must hold that the plaintiff was properly subrogated to the rights of the Union 
Central Life Insurance Company. Krug v. Bremer et al., 316 Mo. 891, 292 S. W. 


702, 707: Plate Glass U. Mut. Ins. Co. v. Ridgewood Realty Co., 219 Mo. App. 186, 
269 S. W. 659. 


[4] The defendant seriously insists that the defendant should not be held liable 
in this suit because neither the Union Central Life Insurance Company nor the 
plaintiff, nor any one connected with them, gave notice of such forgery within a 
reasonable time after the discovery of the forgery, and claims that the plaintiff is 
estopped to recover by reason of such failure of such notice within a reasonable 
time. 

The question of whether or not the defendant had notice of the forgery was a 
controverted question which was submitted to the jury by the instruction given to 
the jury at the request of the defendant. The defendant admits notice was given to 
it on October 1, 1926, and the record shows that Mr. Deal, a representative of the 
Union Central Life Insurance Company, in August, 1926, called at the bank and 
made inquiry about the $3,000 check that C. F. Porter had cashed, and told the 
representative of the bank that it was probably a forgery, and while it is true that 
he designated it as the Harry F. Fair check, and not the U. S. King check, yet that 
was some evidence for the consideration of the jury as to notice to the defendant, 
especially so since the defendant had in its possession all of the bank records in 
connection with the transaction. The forgery occurred on or about the 19th day 
of April, 1926. The defendant admits that it was given notice on October 1, 1926. 
We have a statute (section 977, Rev. St. 1919) which provides that notice shall be 
given within one year after the forgery has been committed, and, since the de- 
fendant admits receiving the notice within 6 months after the forgery, and some 
evidence was offered to show that the defendant had notice within four months af- 
ter the forgery, and within a few days after the Union Central Life Insurance Com- 
pany knew of it, we are compelled to hold against the defendant on the question 
of estoppel. The defendant cites many cases from other jurisdictions with reference 
to the unreasonableness of the delay in giving notice, but, so far as we have been 


able to ascertain, none of those cases are bound by a statute similar to the one 
enacted in this state. 


[5] The defendant insists that error was committed in giving plaintiff’s in- 
struction A, which undertook to cover the entire case, because it omitted defendant’s 
defense of estoppel. We think there is no merit in this contention, because the de- 
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fense of estoppel was submitted to the jury by an instruction given at the defend- 
ant’s request. A question under very similar circumstances was passed on by the 
Kansas City Court of Appeals, in the case of Barber v. Missouri Boiler Works 
Co., 297 S. W. 124, where at page 128 the court used this language: “It is claimed 
that this instruction, which covered the entire case and directed a verdict, ignored 
the defense pleaded in the answer that plaintiff’s injury was caused by the act of a 
fellow servant. Whether or not this matter should have been covered in plaintiff’s 
instruction, we need not say for the reason that an instruction upon the question 
was given on behalf of the defendant, and if there was an error in the failure to in- 
clude the subject in plaintiff’s instruction, it was cured by the giving of defendant’s 
instruction. State ex rel. v. Cox, 307 Mo. 194, 270 S. W. 113; Collins v. Assur. 
Co. (Mo. App.) 285 S. W. 783, 784.” 

[6] Defendant complains that instruction B, given at the request of plaintiff, 
is erroneous in that it singles out the evidence with reference to the note, deed of 
trust, and deed, executed by Porter and sent to Hoffman and Linke, comments 
thereon, and gives the evidence undue prominence and is argumentative. The de- 
fense as alleged in the defendant’s answer is that Hoffman and Linke were the 
agents of the Union Central Life Insurance Company, and that Hoffman Mortgage 
Company is a trade-name used by Hoffman and Linke in the transaction of a part 
of the business of said firm of Hoffman and Linke, and that, during all of these 
transactions, C. F. Porter was the agent of the Union Central Life Insurance Com- 
pany, and alleged that the Hoffman Mortgage Company accepted for Hoffman and 
Linke the deed, the note, and deed of trust, as settlement for the amount obtained 
by Porter under the forgery. Instruction B calls attention to the defense alleged 
in plaintiff's answer and to the testimony as offered by the defendant, and advises 
the jury that, although the jury may believe and find from the evidence that Porter 
did sign a note and deed of trust, payable to Hoffman Mortgage Company, and did 
sign and acknowledge a paper in the form of a deed, but without writing the name 
of any grantee thereon, and did mail all of said papers to E. D. Hoffman, or Hoff- 
man Mortgage Company at St. Louis, Mo., still such facts did not relieve the de- 
fendant from liability in this suit unless the jury should find that Hoffman and 
Linke, as agents of the Union Central Life Insurance Company, accepted said pa- 
pers as payment or part payment, by said Porter, to said Union Central Life In- 
surance Company; and the instruction further told the jury that the keeping or the 
retaining of said papers is not conclusive proof of the acceptance of them as pay- 
ment; and the jury was further instructed that, if the holder of said papers made 
bona fide effort to find and locate said Porter, and to return the same to him, or if 
they stood ready to deliver the same to the defendant upon the defendant paying 
the amount of said forged check, and if they so advised this defendant, then under 
such circumstances the defendant is not relieved from liability. We think the in- 
struction taken with the other instructions as a whole presented the issues fairly 
and were not misleading, and therefore covers the case according to the defenses 
as pleaded. 

[7] Defendant complains that Instructions A and C, given at the request of 
the plaintiff, are erroneous, because they authorize and direct a verdict for plaintiff 
without requiring the jury to find that the Union Central Life Insurance Company 
suffered loss by reason of forgery, and they assume that it did so suffer loss, and 
that they are in conflict with 1 and 2 given at the request of defendant. 

Instructions A and C are as follows: 

“No. A. The court instructs the jury that under the pleadings and the evidence 
offered in this trial the following facts set out in paragraphs one to six, both in- 
clusive, stand admitted and established. 

“(1) That both plaintiff and defendant are corporations. 

“(2) That the Union Central Life Insurance Company was on the 8th day of 
April, 1926, also a corporation and engaged in loaning money on real estate in Mis- 
souri, through its agents, Hoffman & Linke. 


“(3) That one Harry F. Fair was on the 8th day of April, 1926, the owner 
of certain lands situated in Butler County, Missouri, subject to a mortgage lien 
then of record in favor of one U. S. King. 

“(4) That on or about the 8th day of April, 1926, the said Harry F. Fair 
made application to the Union Central Life Insurance Company for a loan of $3,- 
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250.00, a part of the proceeds of which were to be used in taking up and satisfying 
the then outstanding record indebtedness on said land. 

“(5) That it was mutually arranged by and between the Union Central Life 
Insurance Company, through its agents, Hoffman & Linke, and Harry F. Fair that 
the check for the loan of $3,000.00 should be made payable to U. S. King, the record 
owner of the outstanding lien, instead of Harry F. Fair, the owner of said land, and 
that upon delivery of said check to said King, that said Fair would deliver to said 
Union Central Life Insurance Company, or its agents, a first mortgage lien on said 
land. 

(6) During all this time Hoffman & Linke were the agents of the Union Cen- 
tral Life Insurance Company, and as such agents had the authority to make said 
arrangements with said Fair as to whom said check of $3,000.00 should be made 
payable. 

“Now, if the jury finds and believes from the testimony in this case that on or 
prior to the issuing by the Union Central Life Insurance Company of its said 
check of $3,000.00 to said U. S. King, this plaintiff, to wit: The Royal Indemnity 
Company, had issued to the said Union Central Life Insurance Company, its policy 
No. 5966, by and in which it undertook to and did insure said Union Central Life 
Insurance Company against loss occasioned by the forgery of the name of the payee 
in any check issued by the Union Central Life Insurance Company, and you shall 
further believe from the testimony that Hoffman & Linke, agents of the Union 
Central Life Insurance Company, forwarded said check of $3,000.00 to one C. F. 
Porter at Poplar Bluff, Missouri, for the purpose of delivering said check to U. S. 
King, the payee therein, but that said Porter, instead of delivering said check to 
the said U, S. King, unlawfully, falsely and fraudulently and without the knowledge, 
consent or authority of said King, forged the name of said U. S. King on the back 
of said check and did then and there unlawfully write the name of U. S. King 
thereon and ‘The Central States Investment Company, by C. F. Porter, President,’ 
on the back of said check and afterwards presented said check so endorsed to the 
defendant, Poplar Bluff Trust Company, for payment and negotiation and that the 
defendant, Poplar Bluff Trust Company, without the authority of U. S. King and 
with the authority of the Union Central Life Insurance Company, did pay thereon 
to the said C. F. Porter and or the Central States Investment Company the said 
sum of $3,000.00 and that no part of the proceeds of said check was ever paid to 
the U. S. King, payee therein, or to Eugene Lumelius, his assignee, then and in 
that event, the defendant Poplar Bluff Trust Company became, was and is liable 
for the full amount of the said check, unless you find that Hoffman & Linke, the 
agents of the Union Central Life Insurance Company, accepted said papers as pay- 
ment by said Porter, to said Union Central Life Insurance Company. 


“Now if you further believe from the testimony that the plaintiff herein under 
and by virtue of its said policy, BCA No. 5966, paid to the said Union Central Life 
Insurance Company on the 24th day of November, 1926, the sum of $3,000.00, the 
face of said check, and $112.50 interest then due on said check, making a total of 
$3,112.50, and that said payment was made by this plaintiff to said Union Central 
Life Insurance Company to indemnify it for the forgery of the name of U. S. 
King, the name of the payee in one of its checks, then and in that event this plain- 
tiff became subrogated to the rights of said Union Central Life Insurance Com- 
pany and is authorized under the law to prosecute this suit against defendant, 
Poplar Bluff Trust Company, and to collect from said Trust Company the sums 
it has paid out because of the act of said Poplar Bluff Trust Company in paying 
said forged check, and your finding should be for the plaintiff for the full sum of 
$3,112.50, together with interest thereon at the rate of 6 per cent. from the 24th 
day of November, 1926, up to this time.” 

“No. C. The Court instructs you that the plaintiff herein issued its policy 
No. BCA 5966 on the Ist day of December, 1923, to the Union Central Life Insur- 
ance Company and that under the terms of said policy the plaintiff agreed to in- 
demnify said company against any loss that it might sustain by reason of the forg- 
ing of the name of the payee in any check, for a sum less than $10,000.00, that 
might thereafter be issued by said Union Central Life Insurance Company, and if 
you find from the evidence that said policy was in effect during the month of April, 
1926, and that the Union Central Life Insurance Company did on the 8th day of 
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April, 1926, issue its check on the Liberty National Bank of Kansas City, Missouri, 
for the sum of $3,000.00 payable to U. S. King and that on the 19th day of April, 
1926, one C. F. Porter did forge the name of U. S. King on the back of said 
check, that is to say, did unlawfully and without authority write the name of U. S. 
King on the back of said check, and did also write and stamp the name of the 
Central States Investment Company by C. F. Porter on the back of said check, and 
did then present same for payment to the Poplar Bluff Trust Company, and that 
said Trust Company did then and there pay to said C. F. Porter and the Central 
States Investment Company the sum of $3,000.00, then you are instructed that the 
Poplar Bluff Trust Company paid a forged check and became liable therefor, and 
if you do further find that subsequently the plaintiff herein under the terms of said 
policy of insurance paid to the Union Central Life Insurance Company the said sum 

of $3,000.00 and the interest thereon from the date of said forgery, if you find there 
* was a forgery of the name of U. S. King, to November 24, 1926, amounting to 
$112.50, then and in that event the plaintiff became subrogated as a matter of law 
to all the rights of the Union Central Life Insurance Company and is entitled to 
recover from the defendant, Poplar Bluff Trust Company, the sum of $3,112.50 with 
interest thereon from November 24, 1926, unless from the evidence and the other 
instructions given, you find that the defendant was relieved from its liability to 
plaintiff.” 

Instructions 1 and 2 given at the request of defendant, are as follows: 

“Instruction No. 1. The court instructs the jury if you find and believe from 
the evidence in this case that during the months of July and August, 1926, the 
Union Central Life Insurance Company, through its agents and representatives, ob- 
tained knowledge that C. F. Porter, or any one else, had forged the name of U. S. 
King on the back of the check described in the evidence; that the said Union Cen- 
tral Life Insurance Company, its agents and representatives, failed to notify the 
defendant of such forgery within a reasonable time after obtaining knowledge 
thereof, if you find they had such knowledge, and if you further find and believe 
that defendant could and would have protected itself against loss by reason of its 
indorsement of said check if notice of said forgery had been given to it within a 
reasonable time by said Union Central Life Insurance Company, through its agents 
and representatives, and if you further find that defendant was unable after it re- 
ceived notice of said forgery to protect itself against loss on account of its in- 
dorsement of said check, then, and in that event, plaintiff cannot recover and your 
verdict will be for defendant.” 

“Instruction No. 2. The court instructs the jury that if the Union Central 
Life Insurance Company had notified defendant of the forgery of the indorsement 
of U. S. King on the check in question by C, F. Porter and demanded payment of 
the amount of said check from defendant, then you are instructed that it would have 
been the duty of said Union Central Life Insurance Company to have tendered to 
defendant all of the property and security it had received from said C. F. Porter 
on account of said forgery, if you find it had received any, and if you further find 
from the evidence that had said Union Central Life Insurance Company given no- 
tice, made said demand and tendered said property and security, the defendant 
could have realized from the same the amount of said check and thereby protected 
itself against loss, and if you further find that said Union Central Life Insurance 
Company failed to notify the defendant of said forgery, failed to demand the 
amount of said check from defendant and failed to tender to defendant said property 
and security, all within a reasonable time, and if you further find from the evi- 
dence that the said Union Central Life Insurance Company retained said property 
and securities until the same became worthless, and if you further find that C. F. 
Porter was, and is, insolvent, then plaintiff cannot recover and your verdict will be 
for the defendart.” 


A careful consideration of these four instructions, taken in connection with 
the other instructions given by the court, will show that they are not subject to the 
criticism offered by defendant, as they appear to be based upon the pleadings and 
the facts and fairly present the issues to the jury, and especially from the stand- 
point of the defendant. 


[8] The defendant also complains of the giving of instruction D, which advised 
the jury to the effect that a deed to be valid and sufficient to pass title must have 
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the names of the grantor and the grantee written therein, and must be delivered to 
the grantee whose name is written therein without objection on his part, and told 
the jury that, if it found that the purported deed signed by C. F. Porter and wife did 
not have written therein the name of the grantee, then such instrument did not 
constitute a deed and did not pass title to any one, and that the retention of such 
an instrument by Hoffman and Linke, or the plaintiff, does not constitute a bar to 
the recovery by the plaintiff. 

Complaint is made to this instruction, because when the defendant offered the 
purported deed in evidence the plaintiff objected for the reason it is void on its 
face, because no grantee is named, and the court sustained the objection. 

If the introduction of the purported deed was all the evidence offered in the 
case with reference to the deed, there might be something to the contention of the 
defendant, but we find that the defendant examined several witnesses with refer- 
ence to the execution and delivery, as well as the retention of the deed by the 
plaintiff, by the Union Central Life Insurance Company, or its agents, and one of 
the principal defences is that this purported deed was received and accepted by the 
Union Central Life Insurance Company and the plaintiff. 

All the testimony with reference to the execution and acceptance of the pur- 
ported deed was not excluded by the court; therefore we think it was not error 
to give the instruction. 

Finding no reversible errors in the case, we think the judgment should be 
affirmed. It is so ordered. 

Cox, P. J., and Bailey, J., concur. 
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MISCELLANEOUS 


KNIGHT v. A TNA LIFE INS. CO. et al. 
District Court, E. D. Pennsylvania. October 1, 1929. 
No. 14898. 

34 Federal Reporter (2d) 805. 

1. INSURANCE—BROKER, WHO ALLEGED PLACING CUSTOMER’S 
INSURANCE WITH COMPANIES UNDER THEIR IMPLIED PROM- 
ISE TO PAY COMMISSION, HAD ACTION AGAINST COMPANIES 
FOR CANCELING CUSTOMER’S POLICIES ANP INDUCING HIM TO 
PLACE INSURANCE DIRECTLY. 

Broker, who alleged that he placed insurance with defendant companies for 
his customer, earning commission measured by initial premium and renewal premi- 
ums, in accordance with well-established practice, whereby implied promise of 
insurance company to pay broker was established, had right of action against 
companies for canceling then-existing policies of broker’s customers and inducing 
them to place insurance directly with companies without intervention of broker. 

(For other cases, see Insurance, Dec. Dig. § 84[6].) 

2. INSURANCE—THAT INSURANCE COMPANIES WERE AFFILIATED 
AND HAD COMMON AGENT, DID NOT RENDER THEM JOINTLY 
LIABLE TO BROKER FOR COMMISSIONS ON POLICIES PLACED 
WITH THEM BY BROKER. 

That separate insurance companies engaged in different branches of insurance 
were affiliated, and acted as unit in conduct of business, employing local manager 
as common agent, did not render each of companies jointly and severally liable 
to broker for loss of commissions through cancellation by defendant companies 
of insurance policies placed with them by broker, and inducing brker’s customer 
to place insurance direct, where the statement of claim failed to allege that there 
was any joint promise on part of the defendants. 

(For other cases, see Insurance, Dec. Dig. § 84[1].) 

3. INSURANCE—BROKER’S STATEMENT OF CLAIM AGAINST INSUR- 
ANCE COMPANY, STALING AGGREGATE COMMISSION EARNED 
ON POLICIES, HELD SUFFICIENTLY SPECIFIC (PA. ST. 1920, § 17181 
et seq.) 

In broker’s action against insurance companies for commissions lost when 
insurance companies canceled policies with broker’s customer, inducing customer 
to place insurance directly with companies, statement of claim averring that broker’s 
compensation was measured by percentage of total premiums paid, ahd that aggre- 
gate of commission so earned was $10,000, held not defective for insufficient par- 
ticularity, notwithstanding failure’ of claim to set out different policies, which 
had been issued and renewed with separate claims of plaintiff on each, since state- 
ment of claim under Pa. St. 1920, § 17181 et seq., answers to purposes of declara- 
tion and bill of particulars under old practice, and plaintiff, if called on for bill 
of particulars, might aver that particulars of claim were in defendants’ keeping. 

(For other cases, see Insurance, Dec. Dig. § 84[6].) 


At Law. Action by Richard M. Knight against the A®tna Life Insurance Com- 
pany and others. On statutory demurrer to plaintiff's statement of claim. De- 
murrer sustained in part 

William E. McCall, Jr., of Philadelphia, Pa., for plaintiff. 

Joseph W. Henderson, of Philadelphia, Pa., for defendants. 

Dickinson, District Judge. Besides a blanket criticism of the statement of 
claim in the respect of its failure to serve the purposes of the bill of particulars, 
which was familiar to the old practitioners, there are two objections raised to the 
statement of claim. One is that no cause of action is disclosed, and the other 
is in effect that an action against three defendants jointly has been brought to 
enforce three claims, one of which is a claim against one of the defendants, 
another a claim against another of the defendants, and the third against the third 
defendant, each of which is a separate, independent claim against one of the 
defendants, and none of which is a claim, against all of the’ defendants jointly. 

A very broad outline fact statement will shorten the inquiry into the par- 





Misc. ] Knight v. Aitna Life Ins. Co. 195 


ticular question raised. Each of the defendants is a corporation, and as such 
authorized to do one branch of the general insurance business, in that the business 
of one company is to insure lives, that of another to insure against the conse- 
quences of accidents and deaths, and another to do what has come to be known 
as an automobile insurance business. One policy holder often has need of pro- 
tection in two or more of these several branches of! insurance. It is, of course, 
good business policy for those in the insurance business to be in a position to give 
to a prospective policy holder every form of policy of which he may stand in 
need. 


Out of this situation has grown a method of reaching this result. The method 
adopted in many instances is for a strong insurance company in some branches 
of the business to cause to be organized a number of corporations to cover together 
the whole field, all of which companies are brought under one control, and 
managers are obtained, who act for all of them, so that any branch of the insur- 
ance business can be taken care of through the same management. All of! these 
companies thus come to have a common manager, a common office, and practically 
act as a unit. 

The plaintiff is a broker. It is his business to get in touch with those in 
need of any kind of insurance, and these prospective policy holders become what 
are called the clients of the broker, who come to the broker to have the insur- 
ance of which they are in need placed. Having such a customer or client, the 
broker goes to an insurance company and places with it the insurance, or upon 
occasion divides the insurance up among several comp@hies. It thus is to the 
interest of the insurance companies to make business friends of such brokers, 
because through them they secure valuable business. 

There likewise has grown up what has come to be an established practice of 
allowing to such brokers compensation for their sevices, which takes the form 
of what is called a commission, and which is really a sharing between the insur- 
ance company and the broker of the premium which is paid by the insured. Insur- 
ance policies are usually limited to a term, and, if continued, are continued through 
what are called renewals. Premiums are thus paid periodically. This has 
introduced the custom of paying a broker’s commission of a certain percentage 
of the initial premium paid, and a further allowance out of the premiums paid 
on all renewals. 

[1] This plaintiff avers that he thus placed insurance for one of his customers 
or clients, and thus earned as his compensation the customary commission, which 
was to be measured by the initial premium paid, and by premiums thereafter paid 
on renewals. His complaint is that the insurance company, after the insurance 
had been placed through his efforts as broker, has sought to deprive him of a 


part of his commissions, by denying him any share in the premiums on renewed 
policies. 


Out of the fact situation as thus outlined we think that a cause of action 
may properly arise, and the question thus becomes narrowed to whether it is averred 
in accordance with the established practice. The averment of the statement of 
claim is in substance that the plaintiff placed insurance in the aggregate sum of 
$1,000,000, represented by policies issued to one John Williams, following the gen- 
eral practice above outlined. The fact averment is that one Remington, who was 
the general manager of each and all the different companies, notified the insured 
that, because of the commission which they were paying to the plaintiff as his 
broker, the business was unprofitable to the companies, and for this reason they 
had decided to cancel the policies then in existence, and to refuse to issue renewal 
policies, unless the insured would dismiss his broker and place his insur- 
ance directly with the companies, without the intervention of a broker. The 
insured was under compulsion to comply with this demand, and his insurance was 
thereafter ‘continued and renewed by the company, and the compensation which 
the companies had agreed to pay the broker was thereafter denied. The legal 
basis for the averment of the promise of compensation is the general well-estab- 
lished practice upon which the defendants and other insurance companies had been 
conducting business for many years, whereby an implied promise of the insur- 
ance company to pay the broker this established and customary commission arose 
out of the act of the broker in offering the business to the companies and 
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its acceptance by the company. There is thus an averment of an implied promise 
by the insurance companies to pay the broker a compensation, payment of which 
it is averred has been refused. Out of this a cause of action arises, which we 
think is sufficiently averred. 


[2] The next question is whether the promise thus declared upon is joint, 
or whether it is the several promise of each of the companies with which the 
insurance was placed. There is in the statement of claim the averment that the 
“defendants are affiliated corporations of Hartford, Conn., doing business in Phila- 
delphia,” the further averment that the “defendants in the conduct of their busi- 
ness with plaintiff acted as a unit,” and a further averment that the “local man- 
ager” with whom the insurance was placed was a common agent of all the defend- 
ants. We do not find in these averments any averment of a joint promise, either 
express or implied, of all of thesd defendants. So far as disclosed by the statd- 
ment of claim, the fact situation is that the defendants, for the promotion of 
the business in which each was engaged, employed a manager, who acted for each 
of them, and the only inference which can be drawn therefrom is that each 
company promised to pay the broker’s commission on the business placed with 
each company. ihe inference would not be justified that they all promised to pay 
the aggregate commissions earned, or that each made itself responsible for the 
commissions payable by the others. This means that the implied promise averred 
is not averred to have been a joint promise, which could be enforced in a joint 
action against all. 


[3] The final objection raises the question of sufficient particularity in the 
statement of claim. There is the definite averment that the compensation of the 
broker is measured by a percentage of the total premiums paid, and that the 
aggregate of commissions so earned is $10,000. If there were but one insurance 
company concerned, the statement of claim would come to no more than the 
averment that the broker had placed insurance with the company represented by 
policies issued and renewed in the aggregate sum of $1,000,000, the earned broker’s 
commission on which was $10,000. If the claim were made specific, there would 
be set out the several policies which had been issued and renewed, with the premi- 
ums paid thereon, and the several commissions earned, so that the claim of the 
plaintiff would be found in the aggregate sum of these commissions. The prac- 
tical difficulty of presenting such a statement of the plaintiff’s claim is intimated 
and substantially expressed in Paragraph 17 of the statement filed, wherein the 
court is asked to “require” the defendant companies to account for all the com- 
missions payable to the plaintiff. 


It has been often said that in Pennsylvania, where we have no court of 
equity m the chancery sense, an action in assumpsit is itself a bill in equity. In 
a measure this is true, in that equitable defenses, which in-jurisdictions which have 
a court in chancery are only there cognizable, may be introduced and con- 
sidered in Pennsylvania in an action in assumpsit and is true also in the further 
sense that the court will, in administering the law, apply the principles of the 
doctrines of equity. In the procedural sense, however, this is not true, although 
very much, and indeed nearly all, of what can be done by a chancellor through a 
direct command to a litigant to do, may be accomplished through legal action, by 
bringing such a stress upon the litigant as to induce him to do what in equity 
he ought to do. For illustration, if a plaintiff complains of a nuisance or repeated 
trespasses which a chancellor would restrain, no court of law would be em- 
powered to issue a restraining order, but in Pennsylvania the plaintiff might bring 
his action, not for compensation for the injury done him, but to establish his 
right, accepting a verdict for mere nominal damages; but, if the defendant does 
not cease from his invasion of the plaintiff’s rights, successive actions may be 
brought, in which punitive damages can be recovered in ever-increasing sums, 
until the defendant refrains from further injuries to the plaintiff. : 


There observations suggest that, if plaintiff is in need of injunctive relief, 
he can obtain it directly only through chancery processes. We dispose of, how- 
ever, the questions raised and discussed before us by ruling: 


1. The ground of demurrer that the statement of claim discloses no cause 
of action is not sustained. 
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2. The ground of demurrer that the statement of claim does not in legal 
effect aver a joint promise, express or implied, by the defendants, is sustained. 

3. The exceptions to the statement of claim voiced in the third ground of 
demurrer, that the statement of claim is not sufficiently specific in respect to how 
the claim is made up is not sustained. 

A word in amplification of this third conclusion may be justified. The system 
of practice which prevailed in Pennsylvania before the acts of assembly regulating 
the practice were passed warranted a plaintiff in filing a declaration or narr. which 
was couched in very general terms and did no more than set forth a cause of 
action. In fact, the practice was to take a printed form of what was known 
as a declaration in the common courts, in which there were blanks for the inser- 
tion of the names of the parties, the date applicable to the particular case, and 
the sum of the damages sought to be recovered. There was no information given 
to a defendant, and he might learn at the trial that the suit against him was 
based upon a book account for goods sold and delivered, a promissory note or 
other obligation in writing to pay money, or upon an express promise, oral or 
written, or upon an implied promise, growing out of transactions had between 
the parties. Out of this grew the practice of the defendant asking for the allow- 
ance of a rule upon the plaintiff to file a bill of particulars, and in obedience 
to this rule, if it was made absolute, the plaintiff was required*to set forth the 
particulars of his claim, and was not permitted to proceed with his action until 
he had so done. 

A statement of claim under the Practice Act of 1915 (Pa St. 1920, § 17181 
et seq.) answers to the purposes both of a declaration and a bill of particulars 
under the old practice. If a bill of particulars were called for in the present 
case, the plaintiff would doubtless respond to the demand by an averment that 
the particulars of the plaintiff’s claim were in the keeping of the defendant itself. 
In such a situation the plaintiff would not be called upon to supply the defendant 
with the information which it had and was keeping to itself. 

An appropriate order in conformity with this opinion and with the provisions 
of the Practice Act of 1915 may be submitted. 


FISHER v. STATE INSURANCE BOARD. (No. 20311.) 
Supreme Court of Oklahoma. Oct. 15, 1929. 
281 Pacific Reporter 300. 
(Syllabus by the Court.) 
INSURANCE—PHRASE “OR OTHER BAD PRACTICES” IN STATUTE 

HELD TOO INDEFINITE TO CONSTITUTE BASIS OF REVOCATION 

OF INSURANCE LICENSE (COMP. ST. 1921, § 6749(c). 

The phrase “or other bad practices,” which is to be found in paragraph (c) 
of section 6749, C. O. S. 1921, is too indefinite and uncertain upon which to predi- 
cate a revocation of an insurance license. 

(For other cases, see Insurance, Dec. Dig. § 12.) 

Hunt, J., dissenting. 

Original certiorari proceeding in the Supreme Court by J. C. Fisher to review 
a determination of the State Insurance Board, comprised of Jess G. Read, presi- 
dent, and others, with reference to charges against petitioner, a fire insurance 
agent. Order set aside. 

Cheek & McRill, of Oklahoma City, for petitioner. 

Edwin Dabney, Atty. Gen., and Fred Hansen, of Oklahoma City for respondent. 

Lester, V. C. J. This is 4 proceeding in this court on a certiorari order pre- 
senting for review the determination by the state insurance board with reference 
to charges against the petitioner. 

The petitioner! has been a fire insurance agent for a period of about 20 years, 
with his place of business located at Shawnee, Okl. A complaint was filed by 
one J. P. Jones, before the state insurance board of Oklahoma, alleging certain 
acts of misconduct of the petitioner as an insurance agent. 

The petitioner was found guilty, and his license to write insurance was can- 
celed by the state insurance board under a construction that was given to a certain 
portion of paragraph (c) of section 6749, C. O. S. 1921, which provides: 

“It is provided further that the State Insurance Board shall only cancel any 
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license issued by it after a hearing before the said State Insurance Board, on 
charges made in writing and after a copy of said charges have been mailed to 
the said agent at his last known address and giving him ten days’ notice for 
appearance. Charges as filed must set forth some violation of the insurance laws 
of this state, or that the agent has through his said agency defrauded some policy 
holder or that he lacks sufficient ability to properly conduct the business 
of insurance or that he is incompetent or has made use of mlsrepresentations, 
twisting or other bad practices in the conduct of! his insurance business, after 
such hearing of the charges made, the State Insurance Board shall render its 
opinion in writing and if it deems the charges sufficiently proven to be true, 
shall forthwith cancel the said license and shall notify the said agent and the 
said company of its findings.” ¢ - a 

The order of the state insurance board canceling the license of the petitioner 
reads in part as follows: 

“The State Insurance Board is of the opinion that such methods of intimida- 
tion and coercion, practiced by the defendant, comes within the meaning of ‘or 
other bad practices’ as mentioned in sub-section (c) of section 6749, C. O. S. 
1921. It is also the opinion of the’State Insurance Board that the defendant is 
operating his agency in such a way that in view of section 6750, C. O. S. 1921, 
he is not entitled to an Insurance Agency License.” 

It will be noticed that the board in its order of revocation made reference 
to section 6750, C. O. S. 1921, and announced that under the evidence that the 
petitioner was not ‘entitled to an insurance agency license. 

Owing to the fact that the proceeding before the insurance board was for 
the purpose of canceling the license of the petitioner, and not an application 
for a license, we shall discuss only that part of the proceding which attempted 
to revoke and cancel the license theretofore issued by the board to the petitioner. 

The sole and only question before the insurance board was whether or not 
the license of the petitioner should be canceled or revoked. 

Section 6750, C. O. S. 1921, was not involved, for the reason that it refers 
to an ineligible applicant, and the ineligibility therein mentioned is not made a 
ground of revocation of one’s license. 

The petitioner attacks the order of revocation on the ground that it is based 
on that part of the enumerated causes of ‘revocation by the use of the words 
“or other bad practices.” 

The petitioner asserts that the statutes placing the authority in the state insur- 
ance board to cancel a license once issued is penal in its nature, and that the 
cause for which a license may be revoked should be reasonably definite and certain. 
' The substance of the complaint in the instant case charged that the petitioner 
‘was using his license principally for writing insurance on property on which 
he had an interest and under his control and as an officer of the Home Building 
and Loan Association of Shawnee he intimidated prospective borrowers, in that 
the petitioner refused to accept policies written by competitive insurance agencies.” 

On a hearing had before the state insurance board there was some evidence 
tending to sustain the allegations of the complaint. The insurance board found 
that the conduct of the petitioner comes within the meaning of “or other bad 
practices as mentioned in sub-section (c) of section 6749.” The authority of 
the state insurance board to license and its power to revoke license once issued 
are separate and independent proceedings under the statutes of this state. 

We think that it must be conceded that, where a statute authorizes the can- 
cellation of a license, the causes for revocation must be reasonably definite and 
certain, and that the character of the acts constituting the necessary elements that 
would justify revocation must be stated and charged with reasonable certainty. 


That part of the statute relied upon by the insurance board as its authority 
for revocation of the petitioner’s license providing, “or other bad practices,” is 
here challenged by the petitioner as being entirely indefinite and uncertain, and 
therefore null and void. It is our judgment that the statutes of this nature should 
use a standard yardstick by which to measure prohibited acts and conduct. It 
should not leave it to the discretion of boards as to where a prohibited line of 
conduct may be established. 


To an allegation of “bad practices” men may materially differ as to what 
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conduct may or may not constitute “bad practices.” It is a well-known fact, that 
men differ on the ethics of trade and professions, and an insurance board com- 
posed of men of probity and with a high degree of intelligence ‘might consider 
a certain line of practice entirely ethical and honorable, while a board composed 
of different personalities, who are just as honorable and intelligent, would con- 
strue the same course of conduct in an entirely different way. 

The duration of license should not be dependent upon the interpretation that 
may be made by a change in the personnel of the insurance board. 

In Matthews et al. v. Murphy (Ky.) 63 S. W. 785, 786, 54 L.. R. A. 415, the 
Court of Appeals of that state held a statute void for uncertainty, which author- 
ized the state board of health to revoke the license of a physician for grossly 
unprofessional conduct of a character likely to deceive or defraud the public. The 
court there said: 

“The statute does not prescribe the manner by which a physician may regulate 
his conduct. It does not advise him in advance what act or acts may be in viola- 
tion of its provisions. He is not told what is lawful or unlawful. He might 
do an act which he regarded as entirely proper, which neither violated moral law 
or involved turpitude, still such acts might in the opinion of the State Board 
of Health, amount to unprofessional conduct, and which in its opinion did or 
was calculated to deceive or defraud the public. The physician who did the 
act of which complaint was made before the State Board of Health could not 
know at the time the act was done what standard would be thereafter erected 
by the board by which its effect was to be determined. As the statute does not 
advise him beforehand as to what is unprofessional conduct, he could not know- 
ingly or intentionally be guilty of it. The Legislature, in effect, has attempted 
to commit to the State Board of Health the right, after the physician has done 
some act, to determine what its effect is to be, and, if in its judgment he should 
be deprived of the right to practice his profession it can inflict the punishment 
upon him by revoking his license. If the Legislature desires to declare for what 
acts or conduct a physician’s license to practice medicine shall be revoked, it is 
competent to do so, and to vest in some tribunal the authority to investigate and 
try the charge which may be made under such a statute.” 


The case of Green vy. Blanchard, 138 Ark. 137, 211 S. W. 375, 376, 377, 5 
A. L. R. 84, involving an act granting the board of dental examiners right to 
grant or revoke licenses, provides that a license might be revoked in case of “the 
publication or the circulation of any fraudulent or misleading statement as to 
the skill or method of any person or operator.” The court in that case said: 

“It [the language of the statute] does not advise the dentist in advance of 
what act or acts may be in violation of its provisions. Subdivision 2 and the 
words, ‘deceiving or defrauding the public,’ have no common-law definition. They 
are not defined in the statute and have no generally well-defined meaning in the 
decision of courts. Under the statute, a dentist might do an act neither violating 
moral law nor involving moral turpitude and which he regarded as strictly proper, 
and still his acts might, in the opinion of the board, be such as were calculated 
to deceive or defraud the public. Different standards might be established by 
different boards. It is well known that the different schools of medicine and 
even of dentistry have widely divergent views as to the treatment of certain 
diseases. It must be remembered that the statute does not prohibit advertising, 
however unprofessional and unethical we might consider that to be. It only pro- 
hibits advertising with the view of ‘deceiving or defrauding the public or in any 
way that would tend to deceive the public.” So the members of one school of 
medicine or dentistry might advocate a certain treatment and in good faith adver- 
tise it to the public which might be condemned by members of another school 
as calculated to deceive and defraud the public. The members of the profession 
are usually men of intelligence and good citizens. We do not believe that they 
would be guilty of such a multiplicity of wrongful acts that their conduct could 
not be safely regulated by a specific legislative enactment. 

“It is competent for the Legislature to declare for what acts or conduct a 
license may be revoked and to vest in state boards the authority to investigate 
and try the charges which may be made under such a statute; but the statute 
should specifically name or designate the offenses or wrongful acts which shall 
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constitute a cause for revoking his license, so that the dentist may know in advance 
whether he has violated the terms of the statute.” 

There is another fatal objection, however, to that part of the involved statute 
upon which the license of the petitioner was revoked. 

In the case of City of Tulsa et al. v. Clark, 119 Okl. 122, 249 P. 286, 288, 
this court said in construing certain language to be found in section 7 of article 18 
of the Constitution: 

“The phrase, ‘or other use of the streets,’ cannot be given any broader mean- 
ing and application than the particular words and phrases preceding the general 
phrase. The general words are merely descriptive of the subject-matter preced- 
ing and do not expound the meaning of the particular words.” 

In the case of State ex rel. Spriggs v. Robinson, 253 Mo. 271, 161 S. W. 1169, 
1173, that court used the following language: 

“There is a well-recognized rule that where a law specifically designates sev- 
eral matters or things which shall be governed by its provisions, and then by 
general language undertakes to include other acts and things not specifically named, 
such law must be so construed as to apply only to things or acts of the same 
general nature as those definitely set out.” 

We think the phrase “or other bad practices” must be construed to be descrip- 
tive of the subject-matter preceding the use of said phrase, and, the petitioner 
not having been charged with acts or conduct of the enumerated causes for can- 
celing an insurance license, his license could not be revoked thereunder. 

It cannot be said that the phrase, to wit, “or other bad practices,” can be 
held as a sufficient definition as a cause for the cancellation of one’s license. It 
follows that the action of the state insurance board was without authority to 
fire insurance, be declared null and void, and that the same be set aside and held 
cancel said license, and said revocation is therefore a nullity. 

For the reasons herein set out, it is the judgment and decree of this court 
that the order of the state insurance board made on the 17th day of April, 1929, 
canceling and revoking the license of the petitioner to engage in the writing of 
for naught. 

Mason, C..J., concurs in conclusion. 

Clark, Hefner, Swindall, and Andrews, JJ. concur. 

Hunt, J., dissents. 

Riley and Cullison, JJ., absent. 
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NEW YORK LIFE INS. CO. v. HURT et al. 
Circuit Court of Appeals, Eighth Circuit. September 30, 1929. 
Nos. 8028, 8029. 
35 Federal Reporter (2d) 92. 

1. INSURANCE—“CONTEST” CONTEMPLATED IN INCONTESTABLE 
CLAUSE MUST BE BY OR IN JUDICIAL PROCEEDINGS. 

“Contest” contemplated in incontestable clause of life insurance policy must be 
by or in judicial proceedings, but such contest may be by equitable action to cancel 
policy or by answer in suit brought to recover under policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

2. INSURANCE—INSURANCE COMPANY HELD NOT DEPRIVED OF 
DEFENSES SET UP IN SUIT TO CANCEL POLICY BROUGHT 
WITHIN CONTESTABLE PERIOD BECAUSE OF FAILURE TO MAKE 
DEFENSE WITHIN PERIOD BY ANSWER IN ACTION ON POLICY. 
Insurance company held not deprived of defenses set up in suit to cancel policy 

filed within contestable period because of fact that defense might have been made by 

answer within such period in action on policy; answer in such action not being 
filed within contestable period. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


3. INSURANCE—ONCE HAVING INITIATED CONTEST BY JUDICIAL 
PROCEEDINGS WITHIN CONTESTABLE PERIOD, INSURER HAS 
BENEFIT THEREOF IN FUTURE. 

Once having initiated contest by judicial proceedings within contestable period, 
effect of such contest was, unless thereafter waived, to give insurance company 
benefit thereof in future in that or other actions upon all and only such grounds as 
were set forth in contest; it being unnecessary that company be successful in that 
particular action, if reason for lack of success was other than determination of 
merits. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeal from and in Error to the District Court of the United States for the 
District of Kansas; John C. Pollock, Judge. 

Action by Robert Hurt and others against the New York Life Insurance 
Company and suit by the New York Life Insurance Company against Robert 
Hurt and others were consolidated. A decision was rendered adverse to the insur- 
ance company, and it appeals and brings error. Reversed, with instructions. 

William C. Michaels, of Kansas City, Mo. (Louis H. Cooke, of New York 
City, Henry I. Eager and C. A. Randolph, both of Kansas City, Mo., Richard 
E. Bird, of Wichita, Kan., and Meservey, Michaels, Blackmar, Newkirk & Eager, 
of Kansas City, Mo., on the brief), for appellant and plaintiff in error. 

Arnold C. Todd, of Wichita, Kan. (Hal M. Black, of Wichita, Kan., on the 
brief), for appellees and defendants in error. ayy 

Before Stone and Van Valkenburgh, Circuit Judges, and Phillips, District 
Judge. 

Stone, Circuit Judge. April 28, 1924, the New York Life Insurance Company, 
appellant and plaintiff in error, issued a policy upon the life of Clayton L. Andrews 
payable “to the executors, Administrators or assigns of the insured or to the duly 
designated beneficiary” (no other beneficiary was designated). May 6, 1924, An- 
drews assigned, in writing, to Robert W. Hurt and Elmer R. Hurt, appellees and 
defendants in error, all benefits thereunder, and duplicate thereof was promptly filed 
with appellant and plaintiff in error in accordance with its rules and regulations. 
June 28 or 29, 1924, Andrews died. Proofs of death were executed on July 1 and 
2, 1924. 

April 1, 1926, the above assignees filed an action at law on the policy in the 
United States District Court for the District of Kansas. The same day, summons 
was issued to the superintendent of insurance of Kansas and received by him on 
April 5, and the same day forwarded by mail to the home office of the company 
in New York. 

April 7, 1926, the company filed its bill in equity, in the same court, praying 
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cancellation of the policy for fraud. This action was against the assignees and 
against the widow, Minerva M. Andrews (as “the first person to be entitled to be 
named as administrator of the estate of the said Clayton L. Andrews, deceased”). 
The fraud alleged was that the application and the policy provided that the insur- 
ance should not take effect until delivery of the policy and payment of the first 
premium, and then only if the insured had not consulted with or been treated by 
any physician between the date of his medical examination and the delivery of the 
policy and payment of the first premium; that the medical examination was on 
April 12, 1924, and the delivery of the policy and premium payment were on May 
7, 1924; that between such dates insured was suffering from a dangerous ailment 
(bladder papilloma), which caused or contributed to his death, and had, between 
such dates, consulted with and been treated by physicians; that the above was 
known to insured at the time the policy was delivered and the premium paid, but 
was not discovered by complainant until after the death of insured. 

April 27, 1926, defendants filed a motion to dismiss the bill in equity because of 
insufficiency and because: “That on the first day of April, 1926, the said Robert 
Hurt and Elmer Hurt filed an action in this court, being Law No. 914, wherein the 
said New York Life Insurance Company is defendant and wherein the plaintiffs 
therein are seeking to recover from the said New York Life Insurance Company 
the sum of $5,000.00 upon the insurance policy set forth and described in the plain- 
tiff’s bill in equity; that the plaintiff has by reason thereof, an adequate remedy 
at law.” 

May 12, 1926, the company answered the suit on the policy. Following a gen- 
eral denial, this answer copied the bill in equity, with such changes as made it 
suitable as an answer, praying rescission of the policy and that defendant be held 
free from all liability thereon “as against the plaintiffs in this action, and as against 
Minerva M. Andrews and any and all persons claiming * * * under them or any 
of them, “* °s:." 

May 14, 1926, the two causes were consolidated. 

July 28, 1926, “motion and decree pro confesso” filed, for failure to answer 
the bill or to reply to the answer. 

September 8, 1926, order pro confesso set aside and five days given to answer 
bill and to reply to answer. 

September 10, 1926, answer filed to the bill. This answer denied that the 
policy was not in full force, and continued as follows: 

“These defendants allege that the plaintiff commenced this suit in equity and 
filed its bill on the 7th day of April, 1926; that at said time and on said date there 
was pending in this court a suit at law wherein the defendants Robert Hurt and 
Elmer Hurt were plaintiffs, and the plaintiff herein, New York Life Insurance 
Company, a corporation, was defendant, and that said suit at law is now, has been 
ever since and prior to the 7th day of April, 1926, pending in this court, and in- 
volves the enforcement of the same policy of life insurance. 

“The defendants further allege that the plaintiff New York Life Insurance 
Company had at the time of the commencement of this suit in equity and the filing 
of its bill an adequate remedy at law and by reason thereof is not entitled to and 
cannot maintain suit in equity against these defendants. 


“Wherefore the defendants Robert Hurt and Elmer Hurt pray that the relief 
asked by the plaintiff be denied and that the plaintiff’s bill in equity be dismissed 
for the reason that the plaintiff at the commencement of said suit in equity and at 
the time of the filing of its bill had and ever since has had an adequate remedy 
at law.” 

The same day, a reply was filed to the answer. This reply specifically denied 
that Andrews was suffering from bladder papilloma or any malady at the time 
of the application or of delivery of the policy; that, if he was so suffering, he had 
any knowledge thereof at such times; that such malady contributed in any wise to 
his death. It further pleaded that, if Andrews had had this malady and had mis- 
represented his condition in that respect, yet it had not contributed to his death, 
and therefore the policy was not avoided because the statutes of Kansas (Rev. St. 
Kan. 1923, § 40—330) provided as follows: 

“Materiality of misrepresentation in obtaining policy. No misrepresentation 
made in obtaining or securing a policy of insurance on the life or lives of any per- 
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son or persons, citizens of this state, shall be deemed material or render the policy 
void unless the matter misrepresented shall have actually contributed to the con- 
tingency or event on which the policy is to become due and payable.” 

The prayer of the reply was for denial to defendant of “the relief requested 
in its answer and cross-bill in equity” and for recovery on the policy. 

November 23, 1926, the motion to dismiss the bill in equity was denied. 

March 21, 1927, the causes came on for trial and a jury was impaneled and the 
case stated by plaintiffs. At this point, plaintiffs asked leave to file a motion for 
judgment on the pleadings in the suit on the policy and “thereupon the defendant 
asked leave to file a motion to be permitted to interpose and present its equitable 
defense to said law action and in its equity suit consolidated therewith before the 
submission of plaintiffs’ case.” 

The jury was discharged, and the motions were filed the same day. The de- 
fendant’s motion was as follows: 

“Comes now the defendant in above entitled action and moves the Court that 
it be permitted to present its equitable defense to plaintiffs’ action in above en- 
titled case before submission of the plaintiffs’ case and further that it be permitted 
to present to the Honorable Court its Equity Suit, being suit number 413-N in This 
Court and consolidated with this Law Action, before submission of Plaintiffs’ case 
in this action. 

“The defendant further moves the Court for the special relief prayed for in 
its Bill in Equity filed in its said Equity Suit consolidated herewith.” 

May 13, 1927, the court filed a memorandum opinion on the two above thotions. 
After discussing the authorities, and particularly Peake v. Lincoln National Life 
Ins. Co., 15 F.(2d) 303 (this court), the opinion concluded as follows: 

“Now, in the instant case, no contention is made but that by virtue of the as- 
signment of the policy, which is absolute in its terms, the plaintiffs in this law ac- 
tion took the entire beneficial interest in the same, and this law action, as has 
been stated, had been instituted seven days before any attempt was made by the 
company to resort to its suit in equity. The above case is clearly intended as a 
definite holding that the word ‘contest’ employed in the incontestable clause of the 
policy in action means a legal contest but in a court having jurisdiction to hear and 
determine definitely and conclusively the contest made, and that a suit in equity could 
not be brought and maintained after the death of the assured when at the time 
the suit in equity was instituted an action at law is pending in a court of competent 
jurisdiction of which the insurance company is notified and in which it may have 
full, complete and adequate remedy by a defense at law therein. 

“It follows, the motion to proceed to a hearing and decision of the suit in 
equity is denied because the court of equity is without jurisdiction to hear and de- 
termine the same on the bill presented or to grant the relief therein prayed. 

“The motion for judgment in the law action must be sustained because the 
policy by its terms became incontestable. 

“It follows, judgment will enter on the policy as prayed in the petition.” 


June 2, 1927, orders were entered in the two cases. In the equitable action, 
the order was a denial of complainant’s motion to present its equitable action and 
equitable defense (in the law action) “for reasons set forth” in the above opinion; 
and the bill was dismissed “for the reason that complainant had, at the time it 
filed its bill in equity, an adequate remedy at law.” The order in the law case was 
to sustain the motion for judgment on the pleadings and enter judgment on the 
policy. 

From these two orders, a separate appeal and a writ of error are brought by 
the insurance company. The matters involved in both appeals have been argued, 
briefed, and submitted together. 

In a carefully prepared opinion, the court states the reasons for the above rul- 
ings. The gist thereof is that the equitable action was a futile thing because 
brought after death of the insured and after the law action had been filed and was 
pending, and the answer was unavailing because filed after the contestable period 
under the policy. 

[1] There is a difference of decision as to whether the mode of “contest” con- 
templated in incontestable clauses of an insurance policy must be by legal action or 
may be by affirmative action outside of court. As to this, see N. Y. L. Ins. Co 





204 The Insurance Law Journal, Vol. 74 [Feb., 1930 


v. McCarthy, 22 F.(2d) 241, 245 (C. C. A. 5); Rose v. Mutual L. Ins. Co., 19 
F.(2d) 280 (C. C. A, 6); Scharlach v. Pac. Mut. L. Ins. Co., 9 F.(2d) 317 (C. 
Cc. A. 5); Chun Ngit Ngan v. Prudential Ins. Co., 9 F.(2d) 340 (C. C. A. 9); 
Jefferson Standard L. Ins. Co. v. McIntyre, 294 F. 886 (C, C. A. 5); Northwestern 
Mut. L. Ins. Co. v. Pickering, 293 F. 496 (C. C. A. 5); Mo. State L. Ins. Co, v. 
Crawford, 161 Ark. 602, 257 S. W. 66, 31 A. L. R. 93; N. Y. Life Ins. Co. v. 
Adams (Ind. App.) 145 N. E. 499; Powell v. Mutual L. Ins. Co., 313 Ill.-161, 144 
N. E. 825, 36 A. L. R. 1239; Ramsey v. Old Colony L. Ins. Co., 297 Ill. 592, 131 
N. E. 108; Joseph v. N. Y. Life Ins. Co., 219 Ill. App. 452, Id., 308 Ill. 93, 139 N. 
E. 32; North Amer. Union v. Trenner, 138 Ill. App. 586; Priest v. Kansas City L. 
Ins. Co., 119 Kan. 23, 237 P. 938, 41 A. L. R. 1100; Stiegler v. Eureka L,. Ins. Co., 
146 Md. 629, 127 A. 397; Repala v. John Hancock M. L, Ins. Co., 229 Mich. 463, 
201 N. W. 465; Eichwedel v. Met. L. Ins. Co., 216 Mo. App. 452, 270 S. W. 415; 
Lavelle v. Met, L. Ins. Co., 209 Mo. App. 330, 238 S. W. 504; Stean v. Occidental 
L. Ins. Co., 24 N. M. 346, 171 P. 786: Parton v. Met. L. Ins. Co., 129 Misc. Rep. 
493, 221 N. Y. S. 610; Travelers’ Ins. Co. v. Snydecker, 127 Misc. Rep. 66, 215 
N. Y. S. 276; Amer. Trust Co. v. Life Ins. Co., 173 N. C. 558, 92 S. E. 706; 
Mutual L. Ins. Co. v. Buford, 61 Okl. 158, 160 P. 928; Feierman v. Eureka L. 
Ins. Co., 279 Pa. 507, 124 A. 171, 32 A. L. R. 646; Thistle v. Equitable L. Assurance 
Soc., 149 Tenn. 667, 261 S. W. 667; Childress vy. Fraternal Union, 113 Tenn. 252, 
82 S. W. 832, 3 Ann. Cas. 236; 37 C. J. 540. There is also a difference of opinion 
within this circuit as shown by Peake v. Lincoln Nat. L. Ins. Co., 15 F.(2d) 303, 306, 
Great So. L, Ins. Co. v. Russ, 14 F.(2d) 27, 29, and Mutual L. Ins. Co. of N. Y. v. 
Hurni Packing Co., 280 F. 18, 20. We think that the great number and weight of 
authority favors the rule that such “contest” must be by or in judicial proceedings. 
That is the expression in the latest opinion in this court (the Peake Case, supra). 
Also we think it accords with reason. Therefore we declare such to be the rule 
of this court, in harmony with most other courts. 

2, 3] Obviously, such “contest” may be by an equitable action to cancel the 
policy or by answer in a suit brought to recover under the policy (37 C. J. 540) 
provided such action or such answer be filed within the contestable period. Here 
the equitable action was filed within such period, while the answer was not. Does 
the fact that the defense might have been made by answer, within the period, nullify 
the effect of filing the equitable action and thus deprive the company of the defenses 
set up in such action? We think not under the circumstances of this case. 
Here the law action on the policy was brought by the assignees thereof alone. The 
policy was assignable, but was issued in favor of “The Executors, Administrators 
or Assigns of the Insured, or to the duly Designated Beneficiary.” The company 
had the right to protect itself against all claims from any one upon the policy. In 
the law action, such protection was only against the assignees who were the only 
plaintiffs therein at the time. The only way in which it could be sure of complete 
protection was by bringing its equitable action and making the administratrix a 
party thereto. Once having initiated a contest by judicial proceedings within the 
contestable period, the effect of such contest was, unless thereafter waived, to give 
the company the benefit thereof in the future, in that or other actions, upon all and 
only such grounds as were set forth in such contest. It is not necessary that the 
company be successful in that particular action if the reason for such lack of suc- 
cess be other than a determination of the merits thereof. 

The proper procedure under the circumstances here was to try the law case 
before acting upon the equitable action. In the trial of the law case, the equitable 
defense should have been first disposed of. In such disposition, the answer, if 
broader than the equitable action in its statement of grounds for cancellation of 
the policy might by appropriate proceedings of the parties and court be limited to 
such as were stated in the equitable action. If the law action resulted in judgment 
for plaintiffs, the equitable action could thereafter be dismissed. 

The cases are reversed, with instructions to set aside the dismissal of the 
equitable action; to set aside judgment in the law action and try such upon the 


merits of the pleading as now or hereafter framed; to otherwise proceed in accord- 
ance .with this opinion. 





Great Southern Life Ins. Co. v. Jones 


GREAT SOUTHERN LIFE INS. CO. v. JONES (two cases). 
Circuit Court of Appeals, Eighth Circuit. September 30, 1929. 
Nos. 8387, 8388. 

35 Federal Reporter (2d) 122. 

1. INSURANCE—PREMIUM REDUCTION COUPONS FOR WHICH COM- 
PANY CHARGED INSURED ADDITIONAL PREMIUM, AND WHICH 
COULD BE APPLIED ON PREMIUMS OR ON FULLY PAID POLICY, 
CONSTITUTED DIVIDENDS. 

Premium reduction coupons which were charged for in each premium, in 
addition to carriage risk of insurance, and which matured annually, and could 
be used to apply on annual premiums or left with company to acquire fully 
paid policy, held to constitute dividends, since face value of each coupon either 
cashed or applied on the premium must be set aside annually by the company 
and held to the credit of the insured. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 


2. INSURANCE—LIFE INSURANCE COMPANY CANNOT' FORFEIT POL- 
ICY FOR NONPAYMENT OF PREMIUM, WHERE IT HAS DIVIDENDS 
SUFFICIENT TO PAY PREMIUMS AT MATURITY. 


Life insurance company cannot insist on forfeiture of policy for nonpayment 
of premium, where it has in its possession dividends or funds due the insured 
sufficient to pay the premiums at maturity. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 


3. INSURANCE—POLICY WILL BE CONSTRUED MOST FAVORABLY 
TO INSURED TO AVOID FORFEITURE. 


To avoid forfeiture, construction of policy should be adopted which is most 
favorable to insured, and ambiguous or doubtful language of insurance policy 
will be taken most strongly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. INSURANCE—THAT AUTOMATIC EXTENSION CLAUSE OF LIFE 
POLICY REFERRED ONLY TO TABLE OF GUARANTEED VALUES 
DID NOT PREVENT APPLICATION OF PREMIUM REDUCTION 
COUPONS TO PURCHASE OF EXTENDED INSURANCE. 


That automatic extension clause of life policy referred qnly to value found in 
table of guaranteed values did not prevent application of premium reduction cou- 
pons, constituting dividends, to purchase of extended insurance on insured’s fail- 
ure to pay premiums. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 


5. INSURANCE—PREMIUM REDUCTION COUPONS CONSTITUTING DI- 
VIDENDS, AND PAYABLE ON ANNUAL PREMIUM OR TO PROCURE 
PAID-UP POLICY, SHOULD BE APPLIED TO EXTEND INSURANCE 
TO AVOID FORFEITURE FOR DEFAULT IN PAYING PREMIUMS 
(Comp. St. Okl. 1921, § 6731). 


Premium reduction coupons for which additional charge was made in pre- 
miums, and which life insurance company permitted to be applied on annual 
premiums or left with company to procure fully paid policy, should, on insured’s 
default in payment of premiums, be applied to purchasing extended policy so as 
to avoid forfeiture under Comp. St. Okl. 1921, § 6731, providing that, in event 
of default in premium payments, after premiums have been paid for three years, 
insured should be entitled to stipulated form of insurance whose net value shall 
be equal to reserve at date of default and dividend additions thereto, less any 
existing indebtedness to the company, since premium reduction coupons consti- 
tuted dividends. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 


6. INSURANCE—POLICY CONSTITUTED SINGLE AGREEMENT, AND 
SHOULD BE CONSIDERED AS WHOLE, WHERE SINGLE PREMIUM 
WAS CHARGED. 

Where only single premium was charged insured as consideration for all 
obligations assumed by insurance company, policy constituted single agreement, 
and should be considered as a whole in determining whether premium reduc- 
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tion coupons should be applied to extend insurance after insured’s default in 

payment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

7. INSURANCE—PROVISION FOR AUTOMATIC EXTENDED INSURANCE 
IN CASE POLICY IS FREE FROM INDEBTEDNESS HELD INEFFEC- 
TIVE TO LIMIT EXTENSION PROVISION TO POLICY FREE FROM 
INDEBTEDNESS (Comp. St. Okl. 1921, § 6721). 

Provision of life policy that, in case of non-payment of premium, policy 
would be extended for sum named for specified period of time without any action 
on part of insured, provided policy was free from indebtedness at time of de- 
fault, held not effective to withdraw automatic extension provision from policy 
on which there was indebtedness existing at time of default in payment of a 
premium or to prevent application of premium reduction coupons to purchasé 
of extended insurance, since Comp. St. Okl. 1921, § 6721, forbids discriminations 
in favor of insurants of same class and equal life expectancy in respect to 
amount of premiums and rates or in dividends or other benefits. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

8. INSURANCE—STATUTORY PROVISIONS AFFECTING INSURANCE 
SHOULD BE TREATED AS PART OF POLICY. 

Statutory provisions affecting insurance should be given the same force and 
effect as if they were written into the policy. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 


9. INSURANCE—DOUBLE INDEMNITY HELD NOT' PAYABLE ON IN- 
SURED’S ACCIDENTAL DEATH, WHERE THERE WAS DEFAULT IN 
PREMIUM PAYMENTS, AND SPECIAL BENEFITS UNDER POLICY 
WERE SPECIFICALLY WITHDRAWN IN CASE POLICY WAS IN 
FORCE THROUGH AUTOMATIC EXTENSION PROVISIONS. 


Where insured defaulted in payment of premiums, and policy provided that 
special benefit, including double indemnity clause, were not available in case 
of such default, where policy was in force by virtue of automatic extension pro- 
visions, double indemnity was not recoverable for insured’s accidental death, 
though face value of insurance could be recovered by applying premium reduc- 
tion coupons to payment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 530.) 

_ Appeal from the District Court of the United States for the Eastern Dis- 
trict of Oklahoma; Robert L. Williams, Judge. 

Action by Nina Bell Jones, now Kennedy, against the Great Southern Life 
Insurance Company. Judgment for plaintiff, and both parties appeal, plaintiff 
claiming the judgment insufficient. Affirmed. 

Bailey & Hammerly, of Chickasha, Okl., for plaintiff. 

Embry, Johnson & Tolbert, of Oklahoma City, Okl., for defendant. 

j A eae Lewis and Van Valkenburgh, Circuit Judges, and Symes, District 
udge. 

Symes, District Judge. Nina Bell Jones, widow of Walter Jones (now Ken- 
nedy), appellee in No. 8387, appellant in No. 8388, plaintiff below, and referred to 
here as plaintiff, brought this action in the state district court of Grady county, 
Okl. It was removed to the District Court of the United States for the Eastern 
District of Oklahoma. 

She sues as beneficiary on an insurance policy for $5,000 on the life of her 
deceased husband, dated December 24, 1910, issued by the Oklahoma National 
Life Insurance Company, and later assumed by the defendant, the Great South- 
ern Life Insurance Company. The policy called for the payment of 20 annual 
premiums of $205.80 each, including the first, or until the prior death of the 
insured. Eleven annual premiums were paid, continuing the policy in force 
until December 24, 1921. No premiums were paid thereafter. The insured died 
March 28, 1924, as the result of bodily injuries effected exclusively by external, 
violent, or accidental means. 


The policy contained a double indemnity clause providing: S 
“In the event of the death of the Insured by bodily injury effected exclusively 
by external, violent, or accidental means, and occurring within 90 days after 
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such injury, the amount payable hereunder, as above, shall be $10,000.00 Ten 
Thousand Dollars.” 

The action is to recover as for extended insurance under one of three pro- 
visions providing, (1) that upon failure of the insured to pay such premiums he 
became entitled to the cash surrender value; or (2) a nonparticipating paid-up 
life policy for a lesser amount and for a definite time; and (3) that, without 
action on the part of the insured, the first amount mentioned in the policy, $5,000, 
would be extended for a given time, stated in the table of guaranteed values, 
if policy in each case was free from indebtedness. 

In July, 1921, and about five months before the expiration of the date that 
premiums were paid to, the insured borrowed the full loan value of the policy, 
$1,450. Interest on this loan was paid until December 24, 1921. 

Attached to and forming a part of the policy were 19 guaranteed dividend 
coupons, discussed later, called “Premium Reduction Coupons.” 

A jury was waived by written stipulation, and all questions of fact and law 
submitted to the court, which made certain findings of fact and conclusions of 
law. 

The court found, among @gher things, that the premium reduction coupons on 
December 24, 1921, had a then guaranteed cash value of $425.50 due the insured 
at the time of his death; that defendant had in its possession on said date suffi- 
cient funds—together with the increased values or increments to said policy 
during its continuation—which, if applied to continuing said contract in force, 
would have extended the same beyond the death of the insured; that its value 
at the time of default in payment of the twelfth annual premium, less the amount 
of the loan to the insured, was sufficient to continue the policy in effect for its 
face value for a period of more than six years on the basis of term insurance 
at the then age of the insured; that the defendant never canceled, and did not 
seek to cancel, the policy’ or declare it forfeited for nonpayment of premiums 
during the life of the insured; that the insured during his lifetime borrowed 
and withdrew the whole of the reserve and cash surrender value, and at the time 
of default in premium payment his indebtedness to the company equalled the 
reserve and cash surrender value, leaving nothing to pay for extended insur- 
ance, unless, as claimed by the plaintiff, the value of the premium reduction 
coupons, $425.50, were applicable to the automatic extension of the insurance. 

The plaintiff and the defendant each moved for judgment upon the findings 
of fact and conclusions of law of the court. The motion of plaintiff was granted 
and judgment rendered in her favor for $3,550, with interest, being the face value 
of the policy, less the amount of the loan secured thereby. 

The defendant, appellant in 8387, asserts here, as it did in its answer, that 
only the amount of the matured coupons, to wit, $425.50, is due; which amount 
it has in its answer offered, and now offers to pay with interest as an obliga- 
tion separate and distinct from the insurance, but it denies that this sum could 
or should have been used to buy up additional or extended insurance under 
the automatic extension clause. 

The plaintiff, appellant in 8388, assigns as error the refusal of the court to 
permit recovery under the double indemnity provision. The one record is certi- 
fied for both appeals. 

Two questions are presented for our consideration: First, whether the so- 
called premium reduction coupons extended the insurance, as found by the 
lower court, and second, if so, did they extend it for $5,000 only, the first item 
in the policy, or for $10,000, in accordance with the double indemnity provision? 

First. It is admitted by the defendant company in its brief that each pre- 
mium is made up in part of a charge for these coupons, in addition to the car- 
riage risk of the insurance. 

In Metropolitan Life Ins. Co. v. Lillard, 118 Okl. 196, 248 P. 841, the Su- 
preme Court of the state in a similar situation deducted the indebtedness from 
the cash surrender value of the policy, and then applied the balance, the net 
surrender value, as one premium in extending the whole policy for the time 
that such premium would pay for. If we apply that rule to the case at bar, 
there is nothing left to extend the insurance, unless the premium reduction cou- 
pons are held to be available for that purpose. 

{1] One coupon matures annually in turn, as long as the premiums are paid. 
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Each is a promise by the company that it will pay the insured the amount stated 
therein. The policy provides that they may be used by the insured in any one 
of five ways; that is, by applying each coupon as it became due on the annual 
premium, by paying all premiums in full, and leaving with the company the 
amount represented by the coupons as they mature, in which event the policy 
became fully paid in 14 years, by paying all premiums in full, without reduction, 
for 20 years, in which event the insured would be entitled to select from certain 
optional settlements offered; that the amount of the coupons left with the com- 
pany be payable at any time on presentation; and, lastly, in the event of the 
death of the insured, the amount of the coupons not then cashed or surrendered 
would be added to the face value of the policy. 

They contain no other limitations, and the sums payable thereon may very 
properly be called dividends. Webster’s Unabridged Dictionary; Corpus Juris 
18, p. 1406. This term as used in insurance law has no narrow, technical signi- 
fication, and is flexible enough to meet any state of facts. Clearly the face 
value of each coupon—unless cashed or applied on the premium—must be set 
aside annually by the company and held to the credit of the insured, subject 
to his demand, and constitutes dividends, irrespe¢tive of the designation given 
them in the policy. 

[2] The insurance company is seeking to declare a forfeiture comes within 
the inhibition of the following well-established rule: 

“The rule has been broadly laid down that a life insurance company cannot 
insist upon a forfeiture for the nonpayment of a premium, where it has in its 
possession dividends belonging to the insured sufficient to pay the premiums at 
maturity.” 19 Am. & Eng. Cyc. of Law (2d Ed.) p. 50. 

And in C. J. vol, 32, p. 1308, the rule is stated in almost identically the same lan- 
guage, while in 37 C. J. 486, it is said the insurance company must use any funds 
in its hands due the insured to avoid a forfeiture. Another statement of the 
rule is found in the case note to Caywood v. Supreme Lodge, 171 Ind. 410, 86 
N. E. 482, 23 L. R. A. (N. S.) 304, 131 Am. St. Rep. 253, 17 Ann. Cas. 503, to 
wit: 

“It may be laid down as the general rule, gathered from the cases reviewed 
in this note, though subject to some exceptions, as will be hereafter seen, that, 
if an insurer has in its hands sufficient funds presently due the insured to pay 
an assessment or premium upon his policy when due, it is the former’s duty 
to apply the same so as to prevent a forfeiture of the policy.” 

[3] The extent to which courts will go to avoid a forfeiture of an insurance 
policy for failure to pay premiums is well illustrated by the discussion and au- 
thorities cited in the late case of Lincoln Nat. Life Ins. Co. v. Bastian (C. C. A.) 
31 F.(2d) 859. And that, as forfeitures are to be avoided, a construction should 
be adopted that is most favorable to the assured, see Pilot Life Ins. Co. v. Owen 
(C. C. A.) 31 F.(2d) 862, at page 866. That ambiguous or doubtful language of 
insurance policies will be taken most strongly against the insurer, see Gits v. 
New York Life Ins. Co. (C. C. A.) 32 F.(2d) 7. 

[4] The insurance company contends that the policy in the instant case is a 
nonparticipating one, producing no dividends, and that the automatic extension 
clause, paragraph IV, refers only to the value $1,450 found in the table of guaran- 
teed values; that this extension sum, being definite in amount and time, cannot 
be increased by the addition thereto of the coupon values, because paragraph 
IV does not refer to coupon values, so that this $1,450 is the only resource 
for the purchase of extended insurance upon failure to pay premiums, and that 
this amount was here required to pay the indebtedness against the policy. We 
are unable to find, however, that any such an exception has even been made, 
even in the absence of statute. The courts follow almost unanimously the rule 
and cannons of construction indicated above. The authorities cited in defend- 
ant’s brief, as well as plaintiff’s, are to the same effect. 


[5] But, irrespective of that, this argument runs counter to the statutes of 
Oklahoma. Section 6731, Comp. St. Okl. 1921, specifically provides that, in the 
event of the default in premium payments, after premiums have been paid for 
three years, the insured should be entitled to a stipulated form of insurance, the 
net value of which shall be at least equal to the reserve at the date of default 
on the policy, and on dividend additions thereto, if any less any existing indebted- 
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ness to the company. So the cash reserve on the policy being sufficient to pay 
off the loan, the $425 due on the premium reduction coupons, which we regard 
as dividends, must, according to this section, be applied to purchasing an ex- 
tended policy for $5,000. If this was done, the policy would have been ex- 
tended for a period of more than six-years at the then age of the insured and 
beyond his death, according to the uncontradicted testimony. 

[6] Another argument advanced by counsel for the insurance company is 
that these premium reduction coupons are governed by provisions contained 
in the policy, separate and distinct from the insurance feature of the contract, 
and accordingly, when the insured failed to pay his premiums, and did not avail 
himself of the option to apply the coupons to the payment of premiums, he 
breached this particular contract, and equity will not afford him relief. But, 
as only one premium was charged as a consideration for all the obligations 
assumed by the insurer, we think the policy constitutes but one agreement and 
must be considered as a whole. 

[7] The defendant requested the court to find: “That paragraph IV of the 
policy sued on, providing that, ‘should insured fail to pay any premium hereon, 
after one full annual premium has been paid, this policy without any action on 
the part of the insured will be extended for the sum first named herein for the 
period of time designated in column four of the Table of Guaranteed Values, 
* * * if the policy be free from indebtedness at the time of default, * * *° 
relates to the automatic extension of this insurance.” ‘This means, when there 
is a loan secured by the policy, as in the instant case, that only the surplus 
or excess of the cash value, as shown in the tables, if any, after payment and 
deduction of such indebtedness, is applicable to the purchase of extended insur- 
ance, and that, since the indebtedness in the instant case was equal to such 
cash or loan value in December, 1921, there was no surplus applicable for the 
purchase of extended insurance, and no automatic extension thereof. 

[8] We think the court was right in refusing to so find. Such a provision 
attempting to limit the automatic extension provision to policies on which there 
is no indebtedness is contrary both to the statutes of Oklahoma and the great 
weight of authority. In Metropolitan Life Ins. Co. v. Lillard, supra, the Su- 
preme Court of Oklahoma held that no distinction in the benefits accruing to a 
policyholder could be made merely because the insured had borrowed upon his 
policy; that it amounted to discrimination against one of a class of insured, 
and was therefore against public policy and contrary to the provisions of sec- 
tion 6721, Comp. St. Okl. 1921, forbidding any distinctions or discriminations in 
favor of insurants of the same class and equal expectancy of life in respect 
to the amount of premiums and rates charged, or in the dividends or other bene- 
fits payable thereon, or in any other of the terms and conditions of the con- 
tract. If there were any doubt of this, it must be resolved in favor of the in- 
sured under the authorities cited above. See, also, Mutual Life Ins. Co. v. Hen- 
ley, 125 Ark. 372, 188 S. W. 829, and cases there collected; also 37 C. J. 511. It 
is well settled that statutory provisions are a part of the policy. 

“The courts appear to be unanimous in holding that, as to those policies to 
which the statute is applicable, the statutory provisions ought to be given the. 
same force and effect as if they were written in fact in the policy.” 14 R. C. L. 
§ 164, p. 990; Equitable Life Assur. Soc. v. Babbitt, 11 Ariz. 116, 89 P. 531, 13 
L. R. A. (N. S.) 1046. 

[9] Second. That there is no merit in the plaintiff's appeal (8388) requires 
no argument. The contract specifically provides that the special benefits, of 
which the double indemnity clause is one, are not available to the insured or 
the beneficiary when there has been default in payment of premiums and the 
policy is in force by virtue ef the automatic provisions of paragraph IV. 

The judgment of the lower court is affirmed. 
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HILL v. PHILADELPHIA LIFE INS. CO. 
Circuit Court of Appeals, Fourth Circuit. October 15, 1929. 
No. 2874. 

35 Federal Reporter (2d) 132. 

1. INSURANCE—POLICYHOLDER AND BENEFICIARY HELD CHARGE- 
ABLE WITH NOTICE OF POLICY PROVISION RESPECTING AU- 
THORITY OF INSURER’S AGENT TO EXTEND TIME FOR PAY- 
MENT OF PREMIUM NOTE. 

In action on life insurance policy, policyholder and his representative, the 
beneficiary, held chargeable with notice of contents of policy relating to authority 
of insurer’s agent to grant extension of time for payment of premium note. 


(For other cases, see Insurance, Dec. Dig. § 376[3].) 


2. INSURANCE—INSURER’S AGENT’S KNOWLEDGE RESPECTING EX- 
TENSION OF TIME FOR PAYING PREMIUM NOTE DOES NOT 
BIND PRINCIPAL, WHERE PARTY KNEW AGENT EXCEEDED AU- 
THORITY. 

Knowledge of insurer’s agent relative to extension of time for payment of 
premium note cannot be imputed to principal so as to bind it, where particular act 
or declaration in controversy is known by party dealing with agent to be beyond 
scope of authority. 

(For other cases, see Insurance, Dec. Dig. § 376[3].) 


3. INSURANCE— WHETHER INSURER AUTHORIZED AGENT TO 
WAIVE POLICY PROVISIONS RESPECTING EXTENSION OF TIME 
FOR PREMIUM NOTE PAYMENTS HELD FOR JURY. 

In action on life insurance policy, evidence held sufficient to take to jury ques- 
tion whether defendant insurance company had conferred on agent authority to 
waive provisions of policy respecting extension of time for payment of premium 
notes. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from the District Court of the United States for the Western District 
of North Carolina, at Charlotte; Edwin Y. Webb, Judge. 

Action by Carrie E. Hill against the Philadelphia Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. Reversed and remanded. : 

John M. Robinson, of Charlotte, N. C. (C. A. Cochran, of Charlotte, N. C., 
on the brief), for appellant. 

Edward J. Boughton, of Philadelphia, Pa. (J. C. M. Vann, of Monroe, N. C., 
on the brief), for appellee. 

Before Northcott, Circuit Judge, and Groner and Soper, District Judges. 

Soper, District Judge. An action at law was brought below by the beneficiary 
of a life insurance policy which contained a provision that the payment of an in- 
stallment of a premium would not maintain the policy in force beyond the date 
when the next installment should become payable, and that the failure to pay any 
premium or note when due would forfeit the policy. A note of the insured for 
part of the second annual premium was overdue and owing when the insured died, 
but the evidence showed that, before the note was due, an agent of the company 
agreed with the beneficiary to extend the time for payment of the note to a date 
subsequent to the death of the insured. This agent, however, was not one of cer- 
tain named executive officers, to wit, the president, vice president, secretary, treas- 
urer, actuary, or comptroller, to whom the power to extend the time for paying 
a premium or to accept any note in payment thereof was expressly restricted by 
the provisions of the policy. The District Judge, being therefore of the opinion 
that the agreement for the extension of the note was invalid, directed a verdict for 
the defendant. The question for decision is whether, by reason of the agent’s 
agreement and other evidence presently to be discussed, the company was estopped 
to deny the agent’s authority, or had waived the right to insist upon a forfeiture of 
the policy. 

On July 26, 1926, the company insured the life of M. Lomax Hill in the sum 
of $5,000, payable upon his death to his wife for an annual premium of $167.65. 
On or about September 2, 1926, the policy was delivered to the insured, who paid 
$25 in cash on account of the first premium and executed two promissory notes 
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dated September 2, 1926, one for the sum of $70, payable 30 days from date, and 
the other for the sum of $72.65, payable 60 days from date. The notes were made 
payable to the order of the Gordon Insurance & Investment Company located at 
Monroe, N. C., which was the-manager of the southeastern department of the in- 
surance company. The policy called for the payment of the first premium in ad- 
vance, as the insured knew, and the taking of the notes was a matter of personal 
accommodation, which enabled the agent, W. S. Pemberton, who sold the policy, 
and his superior, C. Y. Coley, a supervisor of agents, to pay the premium in cash 
to the company. Neither the company nor its manager in this territory had 
knowledge that the first premium was not paid in cash. The notes were paid on 
December 1, 1926, and across the face thereof Coley wrote that they were paid 
in full. 

The second annual premium became due on July 26, 1927. Under the terms of 
the policy, a period of 30 days’ grace was allowed. On August 26, 1927, the in- 
sured paid $50 in cash on account of the premium to W. E. Brown, cashier of the 
manager of the southeastern department of the company, and at the same time de- 
livered to Brown, in order to secure an extension for the payment of the balance 
of the premium, two promissory notes, each for the sum of $52.17, one payable 
on October 26, 1927, and the other payable on January 26, 1928. The latter con- 
tained the following recitals and agreements: 

“This note is given and accepted in part payment of the premium due on above 
date, on my Policy No. 90479. 

“It is understood and agreed to by me that, if this note is not paid at its ma- 
turity, or at the expiration of any period to which it shall have been extended, no 
days of grace being allowed for the payment thereof, the said Insurance Contract 
No. 90479 shall lapse, and all further liability of said Philadelphia Life Insurance 
Co. on account of said Contract shall immediately cease and determine, subject to 
the privileges and provisions therein stated, and that the money which has been 
paid on account of the premium or premiums, for the balance of which this note 
is given, shall be forfeited to the Company. No personal liability accrues under 
this note and in event of nonpayment the sole remedies of the Company shall be 
as stated herein. 

“M. Lomax Hill. 

“No. 90479 Due Jan. 26, 1928. 

“The company is authorized to insert number of policy.” 

On October 25, 1927, the insured paid Brown $52 on account of the first note, 
and the company received and retained this amount, but the second note was not 
paid on January 26, 1928, when it was due. The beneficiary testified that about the 
middle of January, 1928, she saw Coley, and stated that she was unable at that time 
to pay the second note, and inquired whether he would hold the note until the Ist 
of March, which he agreed to do. In the interval, to wit, on February 24, 1928, 
the insured died, and the company refused to pay the insurance on the ground that 
the policy had been forfeited by the failure to pay the premium note when due. 

C. Y. Coley, with whom the beneficiary made the agreement to extend the 
note, was not one of the executive officers of the company named in the policy, He 
was an employee of the Gordon Insurance & Investment Company, the above-named 
manager of the southeastern department of the company. He had the supervision 
of from four to eight insurance agents, covering the territory of Charlotte, Con- 
cord, and Gastonia, N. C., and had charge of the manager’s office at Charlotte. He 
had authority to canvass insurance applications. His other duties and activities 
were described by Pemberton, who testified that he reported to the Charlotte office 
every day where he saw Coley, and that he was acquainted with the routine of the 
office during the period from July to October, 1926. Coley supervised the agents, 
received and delivered policies, collected premiums, and answered the correspondence 
of the company. It was the custom in this territory for the insured to give notes 
in part payment of premiums subsequent to the first premium. Coley would re- 
ceive these notes from the insured in the first instance and send them to the man- 
ager at Monroe. Some fifteen days before the notes became due, they were re- 
turned to Coley for collection. Whenever possible, he would collect the cash, but, 
if he could not get the cash, he would usually accept renewal notes. Sometimes he 
would accept payment of the premium notes after they were due and would make 
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remittances to the manager. In such cases he would not allow an indulgence for 
so long a period as two or three months, but would give two or three days, in- 
structing the policyholder in each instance to date his check as of the date the 
note was due. Pemberton was unable to give the name of any particular case in 
which Coley had extended the time for the payment of a premium. At a former 
trial he testified that he had no personal knowledge of such extensions, but he ex- 
plained in the instant case that he meant he could not recall a specific case. Never- 
theless he had seen Coley give the indulgences. 

There is no evidence that either the beneficiary or the company had knowledge 
that the agents accepted promissory notes instead of cash in payment of the first 
premium due under the policy. This circumstance, therefore, does not in any wav 
support the plaintiff's case, It does not tend to make out either an estoppel or a 
waiver on the part of the company, for it is clear that the company neither au- 
thorized nor ratified the acceptance of the initial premium notes by the agent, and 
that the conduct of the beneficiary was in no way influenced thereby. 

{1, 2] Furthermore, there is no evidence that the beneficiary had any knowledge 
of the custom of policyholders to give notes in part payment of premiums or of 
the indulgences granted by Coley, as described in the testimony of Pemberton. 
Consequently there is no ground for the application of the doctrine of estoppel in 
this case. It is true that there was evidence of an agreement between the beneficiary 
and the agent for the extension of the time for payment of the second note de- 
livered to the company in part payment of the second premium; but since 
the contract of insurance expressly provided that such an agent as 
Coley did not have authority to grant such an extension, the beneficiary cannot 
claim that she was misled by his promise or that the company was estopped from 
denying his authority. The policyholder and his representative, in this case, the 
beneficiary, are, of course, chargeable with notice of the contents of the policy. 
Northern Assur. Co. v. Bldg. Assn., 183 U. S. 308, 362, 363, 22 S. Ct. 133, 46 
L. Ed. 213; New York Life Ins. Co, v. Fletcher, 117 U. S. 519, 530, 6 S. Ct. 837, 
29 L.. Ed. 934; Lumber Underwriters v. Rife, 237 U. S. 605, 35 S. Ct. 717, 59 L. 
Ed. 1140. The situation under these circumstances is well summed up by the court 
in Collins v. Metropolitan Life Ins. Co., 32 Mont. 329, 342, 80 P. 609, 612, 108 
Am. St. Rep. 578: 

“In such case the knowledge of the agent cannot be imputed to the principal 
so as to bind it, for the obvious reason that the particular act or declaration in con- 
troversy is known by the party dealing with him to be beyond the scope of his au- 
thority. The opposite view would render nugatory and destroy the very precaution 
taken by the principal to prevent the agent from departing from the strict terms 
of the contract without authority granted, as in the contract provided, and would 
result in a substitution of a different contract for the one made by the parties.” 

See, also, Foscue v. Insurance Co., 196 N. C. 139, 144 S. E. 689. 

[3] The more important contention of the beneficiary is that the company 
waived the forfeiture provisions of the policy. Adopting the language of the Su- 
preme Court in Knickerbocker L. Ins. Co. v. Norton, 96 U. S. 234, 239, 24 L. 
Ed. 689, it may be said of the case at bar: 

“The material question in this case is, whether, in view of the express pro- 
visions of the policy, the evidence introduced by the assured was relevant and com- 
petent to show that the company had authorized its agent to grant indulgence as 
to the time of paying the premium notes, and waive the forfeiture incurred by their 
nonpayment at maturity.” 


That case held that, if a policy expressly provides that a failure to pay premium 
notes at maturity will bring about a forfeiture of the policy, which the agents of 
the company are not authorized to waive, the company at its option may either in- 
sist upon a compliance with the terms of the contract or, if it sees fit, may waive 
the condition or stipulation in its favor. It was also held in effect that evidence 
of the company’s practice in allowing a local agent to extend the time for the 
payment of premiums and premium notes is admissible as denoting an authority 
actually conferred from which a jury may find that such agent had been authorized 
in fact to make such extensions. 

There is no direct testimony in the instant case of the grant of power to Coley. 
His authority to extend the time for payment of the premium note and to waive the 
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forfeiture of the policy must be found, if found at all, by inference from the course 
of conduct which he customarily pursued. There is precedent for thus establishing 
the authority of a corporate agent. It was held in Jackson Realty Co. v. Lehman, 
83 N. J. Eq. 636, 92 A. 374, that the authority of an agent of a corporation to do 
certain acts in behalf of his principal may be inferred, from the continuance of the 
acts themselves over such a period of time, and the doing of them in such a manner 
that the principal would naturally have become’ cognizant of them and would have 
forbidden them, if unauthorized. See, also, Dierkes v. Hauxhurst Land Co., 80 
N. J. Law, 369, 79 A. 361, 34 L. R. A. (N. S.) 693; Columbia Mill Co. v. National 
Bank of Commerce, 52 Minn. 224, 53 N. W. 1061; Fayles v. National Ins. Co., 49 
Mo. 380; Conover v. Insurance Co., 1 N. Y. 290; Alabama Fuel & Iron Co. v. 
Rice, 187 Ala. 65 So. 402. 

Does the testimony of Pemberton justify the inference of authority conferred? 
The company contends with much force that the contract of insurance provides a 
method by which the time for the payment of a premium may be extended or a 
note in payment thereof may be accepted, and declares that no person, except the 
named executive officers of the company, shall have power to do these acts. It is 
pointed out that it is consistent with Pemberton’s testimony to suppose that the 
extensions and indulgences by Coley to other policyholders may have been made 
with the express authority of one or another of these executives, and that therefore 
the evidence does not show that the company waived the restrictions upon the 
power of its other agents. Moreover, Coley’s instructions to policyholders to ante- 
date their checks given in payment of premium notes after maturity indicates that 
he desired to conceal from the company that he was overstepping the boundaries of 
his authority. 

We are impressed with the weight of these considerations, and it may be that 
they would prevail if supported by evidence on behalf of the company demonstrat- 
ing that in fact the company had not authorized or acquiesced in the exercise of 
the power by its agent. But a verdict was directed for the defendant at the con- 
clusion of the plaintiff’s case, and it seems to us that in the present state of the 
record the argument goes to the weight rather than to the sufficiency of the evi- 
dence, and that the case should have been submitted to the jury to determine 
whether authority to waive the provisions of the policy had actually been conferred. 
It is clear that policyholders were frequently permitted to make part settlement of 
premiums due by giving their promissory notes. This was done in the case at bar 
when the cashier accepted the notes of the insured in part payment of the second 
premium. The recitals and agreements annexed to these notes, which have been 
set out above, indicate that the document was executed upon a form prepared by 
the company for such contingencies. In addition to these established facts, there is 
the direct testimony of Pemberton that notes were customarily used by policyholders 
in part payment of premiums subsequent to the first. It would seem that such 
notes were accepted by Coley as a matter of course in payment of premiums, were 
sent by him in the regular course of business to the manager of the southeastern 
department of the company at Monroe, and were returned to Coley for collection 
fifteen days before their maturity. Coley’s practice in making collections upon 
these notes is also significant. He collected cash whenever he was able, but oft- 
times accepted renewal notes in place of cash or extended the time for payment 
of the notes for a few days. It does not appear that, when he exercised the dis- 
cretion to grant indulgences, he had received prior authority from any superior 
officer in the company’s employ. We think it may be fairly inferred from these 
circumstances, as the record now stands, that the company was cognizant of its 
agent’s acts, that it was aware that he was extending the time for the payment of 
premiums without the authority of a superior executive officer, and that it ac- 
quiesced in his course of dealing. 

The judgment of the District Court is reversed, and the case remanded for 
new trial. 
Reversed. 
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WHITE v. NEW YORK LIFE INS. CO. 
District Court, W. D. Louisiana, Shreveport Division. July 18, 1929. 
No. 1771. 
35 Federal Reporter (2d) 262. 

1. INSURANCE—IN ACTION ON LIFE POLICY PROVIDING FOR 
DOUBLE INDEMNITY FOR ACCIDENT'AL DEATH, PETITION HELD 
TO STATE CAUSE OF ACTION. 

In action on life policy providing for double indemnity for accidental death, 
petition showing that insured was victim of attack with firearm, and that death 
resulted directly and independently of all other causes from bodily injury through 
external, violent, and accidental cause, held to state cause of action. 

(For other cases, see Insurance, Dec. Dig. § 635.) 


2. INSURANCE—IN ACTION ON LIFE POLICY PROVIDING FOR 
DOUBLE INDEMNITY FOR ACCIDENTAL DEATH, PETITION HELD 
SUBJECT TO EXCEPTION OF VAGUENESS. 

In action on life policy providing for double indemnity for accidental death, 
petition showing that insured was victim of attack with firearm, and that death 
resulted directly and independently of all other causes from bodily injury through 
external, violent, and accidental cause, held subject to exception of vagueness; 
defendant being entitled to allegations of circumstances surrounding assault, name 
of assailant, and nature of firearm. 


(For other cases, see Insurance, Dec. Dig. § 635.) 


At Law. Action by Mrs. Olivia McM. White against the New York Life 
Insurance Company. Exception of no cause of action overruled, and exception 
of vagueness as to allegations of petition sustained. 

S. N. Young and Edw. Barnett, both of Shreveport, La., for plaintiff. 

Thatcher, Browne, Porteous & Myers, of Shreveport, La., for defendant. 

Dawkins, District Judge. This case has been submitted upon exceptions of no 
cause of action and vagueness as to the allegations of the petition. The suit 
is one upon life insurance policies containing double indemnity features, provid- 
ing for the payment of double the face value if death resulted directly and in- 
dependently of all other causes from bodily injury, effected solely through ex- 
ternal, violent, and accidental causes. It is also alleged that each of the policies 
contained the following clause: “This double indemnity benefit will not apply 
if the insured’s death resulted from self-destruction, whether sane or insane; 
from any violation of law by the insured; from military or naval service in time 
of war; from riot, insurrection or war or any act incident thereto; from en- 
gaging, as a passenger or otherwise in submarine or aeronautic operations ; from 
ee or mental infirmity; or directly or indirectly from illness or disease of 
any 

The only allegation in the petition as to how the death occurred is found 
in articles VIII and IX, which are as follows: 

“That on the 21st day of July, 1928, the said Cade W. White was the victim 
of an attack with a firearm in the hands of another person; and was then and 
there wounded in the abdomen from the direct effect of which wound, he died 
on the 26th day of July, 1928.” 

“That the death resulted directly and independently of all other causes from 
bodily injury effected solely through external, violent and accidental cause.’ 

[1] My personal view upon the exception of no cause of action is that plain- 
tiff had not only to allege affirmatively the means by which deceased came to 
his death, but that she had to set forth facts which would disclose that the de- 
ceased was not at fault in that he did not provoke or commit any act which in 
law would make him an aggressor in the difficulty. Under the allegations as 
they stand, as suggested by counsel for defendant, the language of this para- 
graph could easily cover the case of one killed in the commission of a crime 
or a felony escaping from custody, etc., in so far as any contrary allegation ap- 
pears, which of course, under the policy, would not have made the insured 
liable. However, in view of the language used by the Court of Appeals for this 
circuit, in the recent case coming up from this district, of Smith v. Mutual Life 
Insurance Co. 31 F.(2d) 280, I am constrained to hold that the petition does state 
a cause of action. 
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[2] Upon the plea of vagueness, however, I think the defendant is entitled 
to the facts called for in its motion, that is, he should allege the circumstances 
surrounding the alleged assault, the name of the assailant, if known, the nature 
of the firearm used, when, where, and how the attack was made, and it was ac- 
cordingly so ordered. 

The rights of both parties as to exceptions, etc., are reversed and may be 
presented when the court next sits in the Shreveport Division. 


JONES v. SOVEREIGN CAMP, WOODMEN OF THE WORLD et al. 
Circuit Court of Appeals, Fifth Circuit. October 26, 1929. 


No. 5594. 
35 Federal Reporter (2d) 345. 

1. INSURANCE—GEORGIA LIFE INSURANCE CERTIFICATE HELD 
GOVERNED BY GEORGIA LAW PROHIBITING BENEFICIARY’S RE- 
COVERY THEREON UNLESS DEPENDENT ON INSURED FOR SUP- 
PORT (Park’s Ann. Civ. Code Ga. § 2564(v). 


Life insurance certificate issued by fraternal benefit society incorporated in 
Nebraska under contract made in Georgia by virtue of license to do business 
therein was a Georgia contract governed by Park’s Ann. Civ. Code Ga. § 2564(v), 
prohibiting recovery on fraternal insurance certificate by beneficiary who is not 
a relative of insured unless he establishes his dependency on insured for sup- 
port. 


(For other cases, see Insurance, Dec. Dig. §§ 712, 793.) 


3. INSURANCE—INSURED’S PROMISE TO MARRY BENEFICIARY OF 
LIFE CERTIFICATE BEING VOID, BENEFICIARY’S CLAIM AS “DE- 
PENDENT” ON INSURED WAS LIKEWISE VOID (Park’s Ann. Civ. 
Code Ga. § 2564(v). 

Where insured’s promise to marry beneficiary of life insurance certificate 
issued by fraternal benefit society was void because insured was a married man, 
beneficiary’s right to recover on certificate as a dependant on insured within 
Park’s Ann. Civ. Code Ga. § 2564(v), based on said illegal agreement, was also 
void; “dependent” within policy being one who has a legal or moral right to 
support. 

(For other cases, see Insurance, Dec. Dig. § 793.) 


4. INSURANCE—INSURER COULD NOT WAIVE RESTRICTIONS RE- 
SPECTING ELIGIBILITY OF BENEFICARIES OF FRATERNAL, 
BENEFIT CERTIFICATE IMPOSED BY STATE STATUTE (Park’s Ann. 
Civ. Code Ga. § 2564(v). 

Even if insurer could waive requirements of its own making, it could not 
waive restrictions as to beneficiaries imposed by Park’s Ann. Civ. Code Ga. § 
2564(v), prohibiting recovery on life insurance certificate issued by fraternal 
benefit society by beneficiary not related to insured unless she is dependent on 
him for support. 


(For other cases, see Insurance, Dec. Dig. § 793.) 


Appeal from the District Court of the United States for the Middle District 
of Georgia; Bascom S. Deaver, Judge. 

Interpleader suit by the Sovereign Camp, Woodmen of the World, against 
Mrs. Annie L. Jones, Mrs. Carrie Grace Ludwick, and others to determine con- 
flicting claims to proceeds of life insurance certificate issued by plaintiff to James 
F. Ludwick, deceased. From an adverse decree, defendant first named appeals. 
Affirmed. 

Stephen C. Upson, of Athens, Ga., and James T. Sisk, of Elberton, Ga., for 
appellant. 

John L. Rendleman, Sr., of Salisbury, N. C., and William L. Erwin, of Athens, 
Ga., for appellees. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Bryan, Circuit Judge. The Sovereign Camp of the Woodmen of the World 
issued a policy or certificate of life insurance to James F. Ludwick, one of its 
members. The insured died, and the proceeds of the policy were claimed ad- 
versely by appellant as the named beneficiary, and by Ludwick’s widow and 









n<cmiratinanenesceaitnini acini chatter tinenc itt AL DATED D LAD 





Here LE TS I LOE LD LEE LCOS LATE 


216 The Insurance Law Journal, Vol. 74 [Feb., 1930 


minor children. ‘The insurer was incorporated under the laws of Nebraska, 
but the policy in question was contracted for in the state of Georgia by virtue 
of a license to do business therein. Because of the conflicting claims to the in- 
surance, the insurer filed a bill of interpleader and deposited the proceeds in 
the registry of the court for distribution to the claimant or claimants entitled 
by law to receive the same. The decree of the district court awarded those pro- 
ceeds to the widow and children. 

Under the laws of Georgia, the payment of a death benefit, issued by an 
organization such as is the insurer, is limited and confined to the wife, husband, 
children, and other relatives, or to persons dependent upon the insured. Park’s 
Ann. Code of Georgia, § 2564 (v). Appellant, though designated as a cousin 
of the insured was in fact not related to him. She now claims as a dependent, 
and sought to sustain that claim by testifying that she was engaged to marry 
the insured, and upon becoming so engaged, at his request, resigned employment 
by which she was earning a livlihood and relied upon him for support. She ad- 
mitted that at the time she became engaged to marry the insured she knew 
that he had a wife living, but testified that his promise to marry her was con- 
ditional upon his obtaining a divorce. The insured filed a bill of divorce against 
his wife on the ground of desertion, but abandoned it when by her answer she 
denied the charge of desertion and made application for alimony. 

[1-4] The contract of insurance was a Georgia contract, and therefore is 
governed by the Georgia law, which prohibits recovery by appellant unless her 
testimony establish dependency upon the insured for support. As the insured 
was a married man, and that fact was known to appellant, his promise of mar- 
riage was void, because it was opposed to public policy; and this is so, even 
though the marriage agreed upon was not to occur unless and until the insured 
should obtain a divorce from his wife. 4 R. C. L. 145. The promise of marriage 
being void, we think it necessarily follows that appellant’s claim of support as a 
dependent, which was based on the illegal agreement, was also void. Within the 
meaning of the policy a “dependent” is one who has a legal or moral right to 
support. It is argued that the insurer could waive ineligibility of the beneficiary, 
that it did so by filing its bill of interpleader and standing indifferent as between 
the claimants, and that no one other than the insurer could object to payment 
being made according to the terms of the policy. It may be assumed that the 
insurer could waive requirements of its own making, but we are of opinion that 
it could not waive restrictions as to beneficiaries imposed by the Georgia statute 
above cited. In our view appellant, who could not be classed as a person de- 
pendent upon the insured for support, and was not related to him, was not en- 


titled to the fund in court and cannot complain of the award in favor of Lud- 
wick’s widow and children. 


The decree is affirmed. 


COLUMBIAN NAT. LIFE INS. CO. v. BLACK. 
Circuit Court of Appeals, Tenth Circuit. October 16, 1929. 
No. 3. 

35 Federal Reporter (2d) 571. 

1. INSURANCE—EQUITY MAY REFORM INSTRUMENT FOR MUTUAL 
MISTAKE OR MISTAKE OF ONE PARTY ACCOMPANIED BY OTH- 
ER’S FRAUD OR INEQUITABLE CONDUCT. : 
Court of equity has power to reform written instrument so as to make it 

express the actual agreement of the parties, in case of mutual mistake, or mis- 

take on part of one party and fraud or inequitable conduct on part of the other. 
(For other cases, see Insurance, Dec. Dig. § 143[1].) 


2. INSURANCE—PROOF OF MUTUAL MISTAKE MUST BE OF MOST 
SATISFACTORY CHARACTER TO WARRANT REFORMATION. 
Relief by way of reformation of written instrument will not be granted, un- 

less proof of mutual mistake be of the clearest and most satisfactory character. 


(For other cases, see Insurance, Dec. Dig. § 143[3].) 
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3. INSURANCE—FAILURE TO READ AGREEMENT' IS NOT COMPLETE 
DEFENSE IN ACTION FOR REFORMATION. 
In action in equity to reform instrument on ground of mistake, failure of 
defendant to read the agreement is not in itself a complete defense. 
(For other cases, see Insurance, Dec. Dig. § 143[3].) 


4. INSURANCE—INSURER ERRONEOUSLY USING PART OF FORM FOR 
ENDOWMENT POLICY IN POLICY ISSUED ON APPLICATION FOR 
ORDINARY LIFE PLAN, AND FOR WHICH ORDINARY LIFE PRE- 
MIUMS WERE PAID COULD HAVE POLICY REFORMED ON 
GROUND OF MUTUAL MISTAKE, OR INSURED’S FRAUD. 

Where insured made aplication for life policy on ordinary life plan, and in- 
surer through mistake used part of form for endowment policy whereby insured 
after end of 20 years was given right to withdraw the amount of the policy 
together with divisible profits, insurer, on insured’s assertion of claim to face 
of policy after 20 years, and after having paid only premiums for ordinary life 
policy, held entitled to have instrument reformed so as to eliminate provisions 
applicable to endowment policy, on ground of mutual mistake or fraud or in- 
equitable conduct on part of insured. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 


6. INSURANCE—INSURER’S APPROVAL OF APPLICATION AND IS- 
SUANCE OF POLICY, THOUGH POLICY BY MISTAKE WAS DIF- 
FERENT FROM THAT APPLIED FOR, CONSTITUTED ANTECEDENT 
AGREEMENT AS REGARDS RIGHT TO REFORMATION. 

When insurer approved application for ordinary life policy and issued policy, 
though policy, by mistake was different from that applied for, there was a meet- 
ing of the minds and an agreement between the parties to issue the policy 
applied for, within requirement that there must be an antecedent agreement 
before either party to instrument can have reformation. 

(For other cases, see Insurance, Dec. Dig. § 143[1].) 


7. INSURANCE—INSURER, WHICH BY MISTAKE ISSUED ORDINARY 
LIFE POLICY USING PART OF ENDOWMENT FORM, WAS NOT 
BARRED FROM REFORMING POLICY AFTER 20 YEARS BY ACQU- 
IESCENCE IN ERROR, WHERE IT CALLED INSURED’S ATTENTION 
TO MISTAKE AND ACCEPTED ONLY ORDINARY LIFE PREMIUMS, 
Insurance company which through mistake issued ordinary life policy using 

part of form for endowment policy held not barred by asquiescence in error from 

having instrument reformed on insured’s claim to recover amount of policy at 
end of 20 years, where company called insured’s attention to error upon its dis- 
covery thereof, and where premiums accepted by it during 20-year period were 
only those tendered in payment of ordinary life policy which it claimed was the 
real agreement. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 


9. INSURANCE—INSURANCE COMPANY HELD NOT BARRED FROM 
HAVING INSTRUMENT REFORMED AS ORDINARY LIFE POLICY 
BY ALLEGED NEGLIGENCE IN PERMITTING USE THEREIN OF 
PART OF FORM FOR ENDOWMENT. 

Alleged negligence of insurance company in failing to detect that part of 
form, for endowment policy was used on reverse side of ordinary life policy ap- 
plied for held not to bar insurance company from having instrument reformed 
to express true intent of parties. f 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

12. INSURANCE—INSURANCE COMPANY’S ACTION TO REFORM OR- 
DINARY LIFE POLICY TI CORRECT CLERICAL ERROR, WHEREBY 
PART OF ENDOWMENT FORM WAS USED, HELD NOT BARRED 
BY INCONTESTABLE CLAUSE. 

Action by insurance company commenced more than 20 years after issuance 
of policy for reformation thereof to correct purely clerical error, whereby part 
of endowment form was used in ordinary life policy, held not barred by incontest- 
able clause. P 

(For other cases, see Insurance, Dec. Dig. § 400.) 
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Appeal from the District Court of the United States for the District of 
Colorado. 

Suit by the Columbian National Life Insurance Company against Herbert 
A. Black. Decree for defendant, and plaintiff appeals. Reversed, with direc- 
tions. 

Clarence A. Brandenburg, of Denver, Colo. (Stanley C. Brandenburg, of 
Denver, Colo., on the brief), for appellant. 

Alva B. Adams, of Pueblo, Colo. (Robert S. Gast, of Pueblo, Colo., on the 
brief), for appellee. 

Before Lewis, Cotteral, and McDermott, Circuit Judges. 

McDermotr, Circuit Judge. In 1906 the appellee (defendant below) applied to 
the predecessor of appellant for a $10,000 policy of life insurance on the ordinary 
life plan, the annual premium for which was $266.90. The application was ap- 
proved and a policy issued and accepted and the premium paid. Two months 
later the company discovered that a peculiar mistake had occurred in the policy 
issued. The printer had used the form for an ordinary life policy for the first 
page, but on the reverse side had erroneously used the form for an endowment 
policy. There were but a few words difference in the printed matter, but, as will 
be seen, they were of vital import. Each of them had a table of values, setting 
out the options given the assured at the end of each year, which must be filled 
in before issue. This table was filled out, in the policy issued, correctly, and 
under it the assured had the option, at the end of 20 years, of $3,040 in cash 
or paid up assurance for $5,110. But in the printed form of endowment policy 
issued, one of the later clauses provided that, at the end of 20 years, “ the divi- 
sible profits may be added to the full amount assured and the total sum drawn 
in cash, the policy being surrendered.” The result was that the assured, by the 
written in table, was given the option of $3,040 in cash, and in a later clause the 
option of $10,000 in cash. This was a patent and manifest absurdity. The plain- 
tiff offered to prove that the premium for an endowment policy was $508.90 in- 
stead of $266.90, the amount paid. 

Upon discovery of this error the company called the defendant’s attention 
to the error and asked to take the policy up and issue one that was in accord 
with the application. ‘There was some trouble getting a reply from the defendant, 
but he finally wrote and said that the agent who took his application had stated 
that the policy applied for “would be more liberal and extend greater privileges 
than I could secure through the policy of any other company,” and declined to 
surrender the policy for correction. The company wrote back insisting that the 
error should be corrected. The defendant is a doctor of intelligence and edu- 
cation, and had been a medical examiner for an insurance company, and knew 
what an ordinary life policy was. The record leaves no shadow of doubt as to 
his understanding of the mistake and his determination to enrich himself by it if 
possible. * 

Shortly thereafter the company issuing the policy sold out to the plaintiff 
which did not in fact know of the error, although it was charged with the knowl- 
edge of its predecessor. The premium for an ordinary life policy was tendered 
each year, and accepted. The rights of the parties during the first 20 years 
of the policy were the same under either form of policy; that is, upon death dur- 
ing that period the beneficiary would be entitled to $10,000; and upon surrender 
of the policy during that 20 years the assured was entitled to surrender values 
as set out in the table, which were correct for an ordinary life policy. But at 
the end of 20 years, under the policy issued, the assured then, for the first time, 
had his option of $3,040 in cash or $10,000 in cash. He demanded the $10,000. 
Immediately thereafter this bill in equity to reform the policy was filed. The 
defenses were absence of mutual mistake or fraud; no antecedent agreement; 
acquiescence; negligence; laches; and the incontestable clause. The trial court 
denied the relief sought, holding that the mistake had not been established by the 
character and amount of proof required to reform an instrument; and, even so, 
that by letting the matter go for 20 years, the relief was barred by laches. This 
appeal follows. There is no substantial dispute as to the facts. 


[1, 2] 1. As to mutual mistake or fraud. The power of a court of equity to 


reform an instrument so that it will express the actual agreement of the parties, 
in case of mutual mistake, or mistake upon the part of one and fraud or inequi- 
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table conduct on the part of the other, is well recognized. Hunt v. Rhodes, 1 
Pet. 1, 7 L. Ed. 27; Allen v. Hammond, 11 Pet. 63, 9 L. Ed. 633; Ivinson v. Hutton, 
98 U. S. 79, 25 L. Ed. 66; Walden v. Skinner, 101 U. S. 577, 583, 25 L. Ed. 963; 
Thompson v. Phenix Ins. Co., 136 U. S. 287, 10 S. Ct. 1019, 34 L: Ed. 408; Philip- 
pine Sugar, etc., Co. v. Government of Philippine Islands, 247 U. S. 385, 38 S. Ct. 
513, 515, 62 L. Ed. 1177. As to the proof required to accomplish such reformation, 
the Supreme Court of the United States, in the case last cited, held: “The bur- 
den of proof resting upon the appellant cannot be satisfied by mere preponder- 
ance of the evidence. It is settled that relief by way of reformation will not 
be granted, unless the proof of mutual mistake be ‘of the clearest and most satis- 
factory character.’ Snell v. Insurance Co., 98 U. S. 85, 89, 90, 25 L. Ed. 52; 
Baltzer v. Raleigh & Augusta Railroad, 115 U. S. 634, 645, 6 S. Ct. 216, 29 L. Ed. 
505; Maxwell Land-Grant Case, 121 U. S. 325, 381, 7 S. Ct. 1015, 30 L. Ed. 949; 
Simmons Creek Coal Co. v. Doran, 142 U. S. 417, 435, 12 S. Ct. 239, 35 L. Ed. 
1063; Campbell v. Northwest Eckington Co., 229 U. S. 561, 584, 33 S. Ct. 796, 57 
L. Ed. 1330.” Page 391 of 247 U. S., 38 S. Ct. 515, 62 L. Ed. 1177. See, also, Fire- 
men’s Ins. Co. v. Lasker, 18 F.(2d) 375 (8 C. C. A.); Skelton v. Federal Surety 
Co., 15 F.(2d) 756 (8 C. C. A.). 

[3] While, in an action at law, a party is bound by the terms of his con- 
tract, whether he has read it or not (New York Life Insurance Co. vy. Fletcher, 
117 U. S. 519, 6 S. Ct. 837, 29 L. Ed. 934; Lumber Underwriters v. Rife, 237 U. S. 
605, 35 S. Ct. 717, 718, 59 L. Ed. 1140), in an action in equity to reform failure 
to read the agreement is not itself a complete defense. In the case last cited, 
the Supreme Court of the United States said: “No rational theory of contract 
can be made that does not hold the assured to know the contents of the instru- 
ment to which he seeks to hold the other party. The assured also knows better 
than the insurers the condition of his premises, even if the insurers have been 
notified of the facts. * * * Of course, if the insured can prove that he made 
a different contract from that expressed in the writing, he may have it reformed 
in equity. What he cannot do is to take a policy without reading it, and then, 
when he comes to sue at law upon the instrument, ask to have it enforced other- 
wise than according to its terms. The court is not at liberty to introduce a 
short cut to reformation by letting the jury strike out a clause.” Pages 609, 610 
of 237 U. S., 35 S. Ct. 718, 59 L. Ed. 1140. 

Chancellor Kent expressed the rule as follows: “But equity has a broader 
jurisdiction, and will open the written contract to let in an equity arising from 
facts perfectly distinct from the sense and construction of the instrument itself.” 
Gillespie v. Moon, 2 Johns. Ch. (N. Y.) 585, 7 Am. Dec. 559. 

[4] In speaking of mutual mistake, Williston in his work on Contracts (vol. 
III, p. 2745) says that “knowledge by one party of the other’s mistake regarding 
the expression of the contract is equivalent to mutual mistake.” 

While courts are properly reluctant to alter the terms of a written engage- 
ment, even in equity, and do not do so unless the proof is clear and convincing, 
we are of the opinion that the uncontradicted and indisputable facts in this case 
require the interposition of equity. It is true the defendant on the stand and in 
his letters denies any mistake on his part. But his actions speak louder than 
his words. He applied for an ordinary life policy; without any quibble, and in 
response to his application, he received a policy that manifestly was in error. He 
only paid for an ordinary life policy. When he received the policy he either did 
or did not notice the error. If he did not notice it, the mistake was mutual. If 
he did notice it and said nothing, he was guilty of such inequitable conduct as 
to amount to fraud. A man presents a check for $100 to a bank teller; he gets 
two $100 bills. No matter how loudly he asserts the lack of mistake on his part, 
the fact still remains that he was either mistaken or was trying to benefit by the 
teller’s mistake. Without resorting to any oral evidence, the papers in this case on 
their face bear conclusive proof of a mistake that can be and should be corrected 
in equity. 

[5] 2. Lack of antecedent agreement. It is quite true that before a writing may 
be reformed to express the real agreement of the parties, the parties must have 
agreed. Rescission may sometimes be had bcause there is no agreement; but 
reformation necessarily implies an agreement. Travelers’ Ins. Co. v. Henderson, 


69 F. 762 (8 C. C. A.); Southern Surety Co. v. United States Cast Iron Pipe & 
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F. Co., 13 F.(2d) 833 (8 C. C. A.). From this premise, counsel argues that, since 
the policy issued did not conform to the application, the policy was only a counter 
offer, and there was therefore no antecedent contract. This ingenious argument, 
if sound, means there never can be a reformation of a policy of insurance issued 
on an application. ‘The wilderness of cases in the books reforming policies so 
as to make them conform to the application is sufficient answer to the argument. 
In the early case of Ivinson v. Hutson, 98 U. S. 79, 25 L. Ed. 66, the court said, 
speaking of reformation of instruments generally: “Controversies of the kind 
often arise in respect to policies of insurance; and the rule is, when once the 
contract is agreed to, the underwriters are bound to insert it in the policy, and 
if they omit to do it, the insured have a right to insist upon a perfect conform- 
ity to the original agreement. Canedy v. [Marcy] Morey, 13 Gray (Mass.) 377; 
Wake v. Harrow, 1 Hurlst. & Colt. 202.” Page 84 of 98 U. S., 25 L. Ed. 66. 

In the case last cited there was no formal antecedent agreement. Two 
partners had agreed to settle their affairs upon the basis of an audit made by a 
clerk. The audit was made, and a settlement agreement was executed and deliv- 
ered in accordance therewith. It was then discovered that the clerk had made 
a clerical error of some $4,000. The Supreme Court found no obstacle to reform- 
ing the agreement of settlement, and yet the antecedent agreement was more 
vague and uncertain than the one here involved. 

[6] The logical answer is that when the company approves the application 
as made, and issues a policy, it manifests its intention of accepting the applica- 
tion. There is, at that moment, a meeting of the minds—an agreement to issue 
the policy applied for. A statement of the general rule may be found in 32 C. J. 
1103, supported by a wealth of authority: “Conversely an unconditional accept- 
ance by the company of an application for insurance completes the contract 
and makes it binding on both parties, without the issuance or delivery of a pol- 
icy, unless the application otherwise provides; and, a fortiori, the contract be- 
comes perfect and mutually obligatory where not only is the application accepted, 
but also a policy is issued and unconditionally deposited in the post office for 
transmission to the applicant, either directly or through an agent of the com 
pany. The foregoing rule as to the effect of an acceptance applies where a con- 
dition, if any, as to payment of the first premium has been complied with or 
waived, and, where, the application is for life insurance, there has been a satis- 
faction or waiver of a condition, if any, that the state of the applicant’s health 
is the same at the time of acceptance as when the application was made.” 

In the ordinary case a policy of fire insurance is issued on a written appli- 
cation, and the policy misdescribes the property, or its location, or the assured’s 
interest therein. Reformation, to make it correspond to the application, fol- 
lows almost as a matter of course. Yet defendant’s ingenious argument, if 
sound, would render powerless the courts of equity to rectify any such error. 

[7] 3. Acquiescence. The defendant claims that the company acquiesced in the 
error. Quite the contrary. “It insisted on the existence of the mistake from the 
first to the last. It is true that it accepted premiums for 20 years. But the 
premiums tendered it were in payment of an ordinary life policy, which it claimed 
was the real agreement of the parties. Acceptance of premiums may be incon- 
sistent with a claim of rescission on the ground of no contract; but it is not 
inconsistent with a claim of reformation, when the premiums tendered and ac- 
cepted are the premiums payable under the company’s contention. Under the 
ordinary life policy, the insured had a right to pay his premium each year, and 
the company was bound to accept it, or carry the risk of his death for nothing. 

The cases cited by appellee in support of this contention are entirely dis- 
tinguishable, for they are cases where a company, denying any liability, accepted 
premiums. Here the company does not deny liability—it admits it; here the 
company does not claim the contract has been voided—it insists it is in force; 
here the company is not seeking to rescind—it seeks to reform. 

[8, 9] 4. Negligence. It is claimed that the company was negligent in failing to 
discover the error, and attention is called to a statement on the policy reading: 
“Examined by J. M. S.” Apart from the question whether negligence must be 
accompanied by prejudice, it is sufficient to say that negligence is not in itself 
a defense, else there would be no ground for reformation for mistake, as mis- 
takes nearly always presuppose negligence. The negligence, if any, consists in 
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not reading, line for line, the printed form, or of failure to notice the word “En- 
dowment” at the bottom of the table of values. The Supreme Court of the 
United States, in a case where the company set up the negligence of the as- 
sured, held: “The situation being thus, we are unable to concur in the view 
that McMaster’s omission to read the policies when delivered to him and pay- 
ment of the premiums made constituted such negligence as to estop plaintiff 
from denying that McMaster by accepting the policies agreed that the insur- 
ance might be forfeited within thirteen months from December 12, 1893. Su- 
preme Lodge K. of P. v. Withers, 177 U. S. 260, 44 L. Ed. 762, 20 S. Ct. 611, and 
cases cited: Fitchner v. Fidelity Mut. F. Asso., 103 Iowa, [276] 279, 72 N. W. 
530; Hartford Steam Boiler Inspection & Ins. Co. v. Cartier, 89 Mich. 41, 50 
N. W. 747.” McMaster v. New York Life Ins. Co., 183 U. S. 25, 39, 22 S. Ct. 10, 
15, 46 L. Ed. 64. 

This case reversed the Eighth Circuit Court of Appeals on appeal from a 
second trial of the same litigation as came first before the Court of Appeals of 
the Eighth Circuit in New York Life Ins. Co. v. McMaster, 87 F. 63, relied upon 
by defendant in the court below; and comes to a conclusion contrary to that of 
the Circuit Court. 

In Skelton v. Federal Surety Co., 15 F.(2d) 756, 759, Judge Booth, speaking 
for the Eighth Circuit Court of Appeals, held: 

“Mere negligence, not amounting to the violation of a positive legal duty, 
does not prevent reformation, and especially if it appears that the other party 
has not been prejudiced thereby. Pomeroy Eq. Jur. (3d Ed.) § 856; Pomeroy 
Eq. Rem. § 680; 34 Cyc. 948; Farwell v. Home Ins. Co., 136 F. 93, 97, 68 C. C. A. 
557; Shields v. Mongollon Expl, Co., 137 F. 539, 549, 70 C. C. A. 123; Benesh v. 
Travelers’ Ins. Co., 14 N. D. 39, 103 N. W. 405, 407. 

“The negligence of Martin, under the circumstances disclosed, was a mere 
inadvertance. It did not rise to the dignity of a violation of a positive legal 
duty. Nor was appellant prejudiced thereby, for the evidence clearly and con= 
vincingly shows, as already pointed out, that appellant understood that he was 
indemnitor as to both bonds; that he recognized his liability while the contract 
was being performed, and after it had been completed.” Page 759 of 15 F.(2d). 

We have examined the record and find no negligence sufficient to bar re- 
covery. 

5. Laches. The most troublesome question in the case is that of laches. It is 
true that the plaintiff in error, or its predecessor, knew of this error for 20 
years, and brought no action to rectify it. It does not appear that the defendant 
was prejudiced by this delay. The defendant testified that, because he held 
this policy, he let others lapse; but he cannot seriously contend he lapsed these 
other policies on the hope of some day getting more than he asked for or paid 
for from this policy; and if he did, and is disappointed, the prejudice results 
not from the delay but from his ill-begotten hope. The defendant appeared and 
testified, and apparently no other witness could have shed any light on the facts. 
Does this delay, standing alone, bar relief? 

[10] Laches is an equitable defense, and broadly speaking is controlled by 
equitable considerations. Questions of prejudice or lack of prejudice resulting 
from the delay, the character of the property involved, as to its being fixed 
or fluctuating in value, and other matters enter into the equation. It has been 
held that the doctrine is dependent upon the circumstances of each case. Spiller 
v. St. Louis & S. F. R. Co., 14 F.(2d) 284 (8 C. C. A.) ; Taylor v. Salt Creek Consol. 
Oil Co., 285 F. 532 (8 C. C. A.). Many years ago Judge Walter H. Sanborn 
held that: “In the application of the doctrine of laches, the settled rule is that 
courts of equity are not bound by, but that they usually act or refuse to act 
in analogy to, the statute of limitations relating to actions at law of like char- 
acter. * * * The meaning of this rule is that, under ordinary circumstances, 
a suit in equity will not be stayed for laches before, and will be stayed after 
the time fixed by the analogus statute of limitations at law; but if unusual con- 
ditions or extraordinary circumstances make it inequitable to allow the prosecu- 
tion of a suit after a briefer, or to forbid its maintenance after a longer, period 
than that fixed by the statute, the chancellor will not be bound by the statute, 
but will determine the extraordinary case in accordance with the equities which 
condition it.’ Kelley v. Boettcher (C. C. A.) 85 F. 55, 62. 
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It was held in O’Brien v. Wheelock, 184 U. S. 450, loc. cit. 493, 22 S. Ct. 
354, 371, 46 L. Ed. 636, that: “It is not a mere matter of lapse of time, but of 
change of situation during neglectful repose, rendering it inequitable to afford 
relief.” And in Southern Pacific Co. v. Bogert, 250 U. S. 483, 39 S. Ct. 533, 
536, 63 L. Ed. 1099, where there was a delay of 22 years, that: “But the essence 
of laches is not merely lapse of time.” See, to the same effect, Northern Pacific 
Ry. v. Boyd, 228 U. S. 482, 33 S. Ct. 554, 57 L. Ed. 931; Spiller v. St. Louis & 
S. F. R. Co., supra, and cases cited therein. 

[11] In the light of the authorities cited and the undisputed facts in this 
case, it is not at all clear that the delay in asserting the right bars the relief 
sought, particularly in view of the inequitable attitude of defendant. But we 
have concluded that another circumstance, not referred to by the trial court 
in his oral opinion, governs the disposition of this case and makes it unnecessary 
to explore the doctrine of laches. The relief sought here is not an offensive re- 
lief; the relief sought is defensive—a defense asserted against a claim made for 
the first time a few months prior to the commencement of this suit. The error 
in the policy was not one that affected the plaintiff’s rights when it was discov- 
ered. At that time the rights of the parties to the contract were the same under 
the policy issued and the one intended to be issued. The rights would remain 
the same for 20 years. If the assured died within that period, the error would 
not be material or prejudicial. Nor did the company know, at that time, that 
defendant would maintain his inequitable attitude for 20 years. For all anyone 
then knew, the defendant might undergo a change in heart during the years, 
and be content with what he asked for and paid‘ for; and if so, no claim would 
ever arise. Or, he might lapse his policy during the stretch of years. In any 
such events, the error would never be material. Under such circumstances we do 
not believe it was incumbent on plaintiff to seek relief in the courts 20 years 
before a claim could possibly be made against it, and with a strong probability 
éxisting of a claim never being made. Or, to put it another way, if the plaintiff 
had awaited a suit against it, the defense of reformation would not have been 
foreclosed by laches; it should not be foreclosed because it promptly went into 
court to establish its defense when the claim was asserted. 

This view is supported by the authorities. A case with analogous facts is 
that of Griswold v. Hazard, 141 U. S. 260, 11 S. Ct. 972, 35 L. Ed. 678. There 
one Griswold signed a bond on August 22, 1868, in fact guaranteeing the pay- 
ment of any judgment rendered in a suit brought that day. He intended to sign 
a bond for the appearance of the defendant in court the following Monday. 
Within a few months of that day, “in the fall of 1868,” he learned of the mis- 
take. He brought an action to reform the bond on September 13, 1881. This 
was about the time the obligation on the bond he signed became fixed. The 
defense of laches was interposed because 13 years had elapsed between the dis- 
covery of the mistake and the action to reform. ‘The Supreme Court held the 
defense not good, and said: “Besides, there was no absolute necessity for Gris- 
wold’s moving in the matter until after some decree was passed against Durant, 
and until an attempt was made to hold him personally responsible for the amount 
of the bond. * * * Notwithstanding this announcement, and doubtless be- 
cause of the intimation that the bond meant more, in law, than he supposed, 
Griswold commenced the present suit more than a year before the decree was rend- 
ered against Durant, and before the action at law was brought on the bond. Under 
the peculiar circumstances of this case we think the defense of laches is without 
substantial merit. Whether laches is to be imputed to a party seeking the aid 
of a court of equity depends upon the circumstances of the particular case. There 
are no circumstances here that would justify a refusal to grant the relief asked 
because of Griswold’s delay in instituting suit to have the bond cancelled or re- 
formed.” Pages 287, 288 of 141 U. S., 11 S. Ct. 981, 35 L. Ed. 678. So, in the 
case at bar, there was no necessity of plaintiff taking action until an attempt 
was made to hold it to the policy issued. 

A case almost exactly parallel in its facts is Buck v. Equitable Life Ins. Co., 
96 Wash. 683, 165 P. 878. There an erroneous cash surrender value was written 
into a policy. When the error was discovered the company tried without success 
to get the policy back for correction. For 15 years thereafter the premiums 
were paid. Then followed the demand for the higher surrender value, a re- 
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fusal to pay, and a suit to reform. Relief was granted, and, as to laches, the 
court said: “It is suggested that, when it realized that a mistake had been made 
in the cash reserve valuation appellant should have taken some steps looking to 
a reformation of the policy. Appellant had indicated in its letter to respondent 
its purpose to recognize $408 as the guaranteed cash reserve value of this policy 
if continued in force for the 15-year period. It could not surrender the policy or 
cancel it, because there could not be any change if respondent should die before 
the expiration of the 15-year period nor after that period, unless respondent 
ore Je exercise the option he only could exercise.” Page 687 of 96 Wash., 
165 P. 879. 

Another case, similar on the facts, where relief was granted to correct a 
clerical error in the reserve value of a life policy, fifteen years after its date, 
is Hibbard v. North Am. Life Co., 192 Wis. 315, 212 N. W. 779. 

The principles announced in Williams v. Neely (C. C. A.) 134 F. 1, 69 L. R.A. 
232, are applicable. An action at law was pending on certain promissory notes. 
The defendants therein brought an action in equity to enjoin the law action and 
to establish certain claims in recoupment. Relief was denied by the trial court. 
On appeal, the Eighth Circuit (Sanborn and Van Devanter concurring) reversed 
the cause. It appeared that the demands sought to be recouped were barred 
by the statute of limitations. The court held this did not conclude the matter, 
and, speaking through Judge Sanborn, held: “This defense of equitable recoup- 
ment or reduction, if it were available at law, would have survived as long as 
the cause of action upon the note was available. If the holder of the note had 
invoked the aid of a court of equity to foreclose the mortgage which secured 
it, this defense would have conditioned his recovery there. Farmers’ Loan & 
Trust Co. v. Denver, etc., R. Co., 60 C. C. A. 588, 593, 126 F. 46, 51. By analogy 
with these rules the complainants are not guilty of culpable laches in enforcing 
their defense as long as the action on the note survives. Indeed, they were not 
fairly chargeable with any laches as long as no action upon the note was com- 
menced, because they might well rest in the belief that no action would be taken 
by Neely to collect it until his bond and the covenant of the vendor had been 
fulfilled, and the incumbrances upon the title and the defense to the note had 
been alike removed.” Page 13 of 134 F. 69 L. R. A. 232. To the same effect, 
see Ramsden vy. Keene Five Cents Savings Bank, 198 F. 807 (8 C. C. A.). 

We conclude that laches is not a bar to the relief sought. 

[12] 6. The Incontestable Clause. Both the policy applied for and the one is- 
sued provide, in substance, that “after one year from date hereof this policy shall 
become incontestable,” save for nonpayment of premiums. It is claimed that 
this provision bars this action. The contention is not sound. This is not a con- 
test of the policy, but a prayer to make a written instrument speak the real 
agreement of the parties. It would hardly be suggested that an assured, who 
brings an action to reform a policy and to recover under it as reformed, was 
contesting the policy within the meaning of this clause. Yet the clause is not 
one-sided, and the right of the assured to have the writing express the agree- 
ment actually made is no greater than the right of the assurer. We have 
found no authority upon this point, although there are many decided cases in- 
volving the construction and scope of the clause. Reference is made to Mack v. 
Connecticut General Life Ins. Co. of Hartford, 12 F.(2d) 416 (8 C. C. A.); Myers 
v. Liberty Life Ins. Co., 124 Kan. 191, 257 P. 933, 55 A. L. R. 542; Scales v. 
Jefferson Standard Life Ins. Co., 155 Tenn. 412, 295 S. W. 58, 55 A. L. R. 537, and 
the Annotation in 55 A. L. R. 549, for general discussions of the clause. With- 
out going at length into the purpose and history of the clause and without in- 
timating that an actual contest may not be found under the cloak of reforma- 
tion, we hold that an action to correct a purely clerical error in a policy issued, 
so that it will speak the truth as to the agreement of the parties, is not barred 
by the incontestable clause. 

It follows that the decree should be and is reversed with directions to grant 
the relief prayed for. 
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BRANCATO v. NATIONAL RESERVE LIFE INS. CO. 
Circuit Court of Appeals, Eighth Circuit. November 6, 1929. 
No. 8605, 
35 Federal Reporter (2d) 612. 

1. INSURANCE—“BINDING RECEIPT” FOR FIRST PREMIUM, WHICH 
MADE INSURANCE EFFECTIVE, PROVIDED APPLICATION WAS 
ACCEPTED, GAVE INSURANCE COMPANY ABSOLUTE POWER TO 
REJECT APPLICATION. 

Receipt for first premium, entitled “Binding Receipt,” providing that insurance 
should be in force from date of medical examination, provided application was 
approved and accepted, gave insurance company absolute power to reject applica- 
tion for insurance, with or without reason. 

(For other cases, see Insurance, Dec. Dig. § 132.) 

2. INSURANCE—NO RECOVERY COULD BE HAD FOR DEATH OF RE- 
JECTED APPLICANT, UNDER PREMIUM RECEIPT MAKING INSUR- 
ANCE EFFECTIVE, SUBJECT TO ACCEPTANCE OF APPLICATION. 
3inding receipt issued by insurance company for first premium, which provided 

that any insurance effected should be in accordance with terms “of this policy,” and 

should be binding from date of medical examination, provided application was ac- 
cepted, held not contract of interim or temporary insurance, and no recovery could 
be had thereon for applicant’s death, where application was rejected. 

(For other cases, see Insurance, Dec. Dig. § 132.) 

3. INSURANCE—INSURANCE COMPANY’S DELAY IN REFUNDING 
PREMIUM DID NOT CREATE INSURANCE CONTRACT BY ESTOP- 


PEL, WHERE APPLICANTS WERE NOTIFIED IN DUE TIME OF 
REJECTION OF APPLICATION. 


Where insurance company rejected application for insurance, and so informed 
applicants by letter duly received by them, delay of insurance company in refunding 
first premium, for which it issued “finding receipt,” did not create insurance con- 
tract by estoppel. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 


Appeal from the District Court of the United States for the Western District 
of Missouri; Merrill E. Otis, Judge. 


Action by Carmela Distefano against the National Reserve Life Insurance 
Company. From an adverse judgment, plaintiff appeals. On plaintiff's death after 
filing the appeal, Victor Brancato, her executor, was substituted. Affirmed. 


J. Francis O’Sullivan, of Kansas City, Mo. (George Halpern, of Kansas City, 
Mo., on the brief), for appellant. 


Robert Stone, of Topeka, Kan. (James A. McClure, Robert L. Webb, and 
Beryl R. Johnson, all of Topeka, Kan., on the brief), for appellee. 

Before Van Valkenburgh and Gardner, Circuit Judges, and Woodrough, Dis- 
trict Judge. 

WoopsroucH, District Judge. A mother and daughter each signed a written 
application for a joint policy of insurance to be written on the two lives. They 
were examined by the local medical examiner of the insurance company, were deem- 
ed insurable by him, delivered the amount of the first annual premium in cash to 


the company’s agent, and accepted a so-called “binding receipt” therefor, as 
follows: 


“No 40736 Binding Receipt—To be used when first premium is paid in cash. 


“Received six hundred two and 50/100 dollars (602.50), in cash intended to be 
the first annual premium for proposed insurance of $10,000 on the life of Carmela 
Distefano and Lena Tumino, residing at 538 Troost, for which application is this 
day made to The National Reserve Life Insurance Company. Any insurance 
effected shall be in accordance with the terms and condition of this policy granted, 
and by reason of this payment shall be binding and in force from the date of. the 
Medical Examination: Provided, said application shall be duly approved and ac- 
cepted at the Home Office and that the above amount is the correct premium for 
the insurance approved and accepted, or if insufficient, shall immediately upon ad- 
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vice be made up to the correct amount. If the insurance applied for shall not be 
approved, the sum paid will be returned on surrender of this receipt. 
“Dated Sept. 20, 1926. 


“J. M. Grodzins 
“(Signature of Agent.) 

“Notice.—This receipt Must Not be used for partial cash payment or note set- 
tlement. 

“$301.25 by check payable to company 310E15 H A 6202 

“Bal to J. M. G.” 

The applications were forwarded and investigated. The company did not ap- 
prove the applications, and so indicated by letter to the applicants, duly received by 
them. The letter, however, did not contain a refund of the payment made by the 
applicants, and some time after receiving the notification of the company’s refusal 
to approve the applications, and before repayment or tender of the money was 
made by the company, the daughter died. The mother brought this suit to recover 
the amount of insurance applied for. A jury was waived, and all the facts being 
stipulated, there was a trial to the court and judgment was rendered for the in- 
surance company. Since the filing of the appeal in this court the appellant, Car- 
mela Distefano, departed this life, and her executor has been substituted. By re- 
quests for findings and judgment, exceptions to the trial court’s refusal, and ap- 
propriate assignments of error, appellant presents the question to this court whether 
the insurance company ought to pay the amount involved. 

It is contended for appellant that the binding receipt by its wording evidenced 
a contract of interim or temporary insurance, which the company could not ter- 
minate without restoration or tender of the money that had been paid to it, and that 
the company is estopped to deny its liability because it retained the money after 
notice in writing from the applicants that, unless the money was forthwith re- 
turned, they would consider themselves insured. 

[1] Binding receipts substantially like the one relied upon by the appellant have 
received frequent consideration by the courts, and it is settled that the right re- 
served to the insurance company to accept or reject the application for insurance 
referred to in the receipt is absolute. Such binding receipts leave it within the 
power of the company wholly to reject, without giving any reason, and the whole 
subject, both affirmatively and negatively, is within its choice and discretion. The 
matter was elaborately considered by the Supreme Court in the early case of In- 
surance Co. v, Young’s Administrator, 90 U. S. (23 Wall.) 85, 106, 23 L. Ed. 152 
(1874), and we can find no departure in the federal decisions from ‘the conclusions 
there announced. The form of receipt under consideration in that case was not 
different in substance from the one involved in the present case, and the court 
held concerning it that— 

“The receipt of the fifth of June was the initial step of the parties. It reserved 
the absolute right to the company to accept or reject the proposition which it 
contained.” 

To the same effect, Mohrstadt v. Mutual Life Insurance (C. C. A.) 115 F. 81, 


and Drake v. Missouri State Life Ins. Co. (C. C. A.) 21 F.(2d) 39, and cases 
cited. 


[2] Appellant, places some reliance upon the recital of the binding receipt that 
the policy shall be binding and in force from the date of the medical examination, 
which in this case was the date of the receipt, It is argued that there is an un- 
fairness to the insured when a whole year’s premium is taken by the company and 
the applicant is not covered during the part of the year consumed in investigation. 
The same provision was contained in the binding receipt considered by the Supreme 
Court in the case of Insurance Co. v. Young’s Administrator, supra. That receipt 
was taken in San Francisco from an insurance company whose home office was in 
New York, when the time required to go the distance was from 23 to 30 days. It 
would appear to be a feature of binding receipts so long used and acquiesced in, 
and of such diminishing consequence in these days of quick communication, that 
no significance can be attached to it so far as the controversy here is concerned. 

There is no real ambiguity in the binding receipt in this case that would turn 
it into a contract of interim or temporary insurance. In the second sentence of the 
receipt, the word “this” appears where it is evident from the whole context the 
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word “the” would have been more appropriate to bring out the meaning. It reads: 
“Any insurance effected. shall be in accordance with the terms and condition of 
‘this’ policy granted.” If it read, “Any insurance effected shall be in accordance 
with the terms and conditions of the policy granted,” there would be no ground 
whatever to claim that the receipt evidenced any completed contract to insure either 
ad interim or temporarily. But the sense of the document is clear and not sub- 
stantially affected. It is plainly headed “Binding Receipt,” and not “Policy.” It 
obviously is merely a receipt, and there is nothing in it to suggest that it is a 
policy. Its plain language refers wholly to insurance to be approved or not ap- 
proved by the home office of the insurance company, and it is not calculated to 
deceive. 

[3] Nor can it be held that a contract of insurance was created by estoppel be- 
cause of the delay of the company to refund the money paid on the issuance of 
the binding receipt. The correspondence of the insurance company shows that, in 
the absence of remittances from its agent, it was endeavoring to ascertain exactly 
what had been paid, without denying its responsibility for whatever that sum was, 
and it made tender at the time of suit. Where insurance is in force and the right 
of cancellation depends upon tender back of unearned premiums, failure to make 
such tender becomes important, But where, as in this case, the company had re- 
jected the application for insurance, and had so informed the applicants by letter 
duly received by them, an insurance contract was not created by delay in tendering 
back the money receipted for. 

The judgment is affirmed. 


DODD v. AXTNA LIFE INS. CO. 
Circuit Court of Appeals, Sixth Circuit. November 13, 1929. 
No. 5139. 
35 Federal Reporter (2d) 673. 

1. INSURANCE— INSURER MAY WITHHOLD AUTHORITY FROM 
AGENTS TO GIVE CREDIT FOR PREMIUMS, AND GRANT SUCH 
AUTHORITY ON CONDITIONS AS THAT NOTES BE TAKEN. 
Life insurance company has right to withhold from its agents any authority to 

give credit for premiums, and to grant such authority on conditions such as that 

notes be taken. 
(For other cases, see Insurance, Dec. Dig. § 137[1].) 


2. INSURANCE—LOCAL AGENT’S AUTHORIZATION TO EXTEND CRE- 
DIT ON PREMIUM NOTES DID NOT AUTHORIZE ACCEPTANCE OF 
ORAL PROMISE. 

Life insurance company’s granting of authority to local agent to extend credit 
for premiums on condition that notes be taken did not give him right to accept oral 
promise to pay premium. 

(For other cases, see Insurance, Dec. Dig. § 137[1].) 


3. INSURANCE—AGENT’S UNAUTHORIZED ACCEPTANCE OF ORAL 
PROMISES TO PAY PREMIUMS IN CERTAIN CASES HELD NOT TO 
AUTHORIZE RECOVERY ON POLICY DELIVERED WITHOUT COL- 
LECTING PREMIUM OR TAKING NOTE. 

That local agent accepted oral promises to pay premiums in certain cases did 
not authorize recovery on policy delivered by him to insured without collecting first 
premium or taking note therefor, as provided by his instructions, in absence of 
showing that insurer approved or knew of such practice. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 

Appeal from the District Court, of the United States for the Western District 
of Tennessee; Harry B. Anderson, Judge. 

Action by Ivy Lee Dodd against the A“tna Life Insurance Company. Judg- 
ment for defendant, and plaintiff appeals. Affirmed. 

R. E. King, of Memphis, Tenn. (Ewing, King & King and Church & Ganna- 
way, all of Memphis, Tenn., on the brief), for appellant. 

S. L. Ehrman, of Little Rock, Ark., and Elias Gates, of Memphis, Tenn. (Wil- 
son, Gates & Armstrong, of Memphis, Tenn., and Owens & Ehrman, of Little 
Rock, Ark., on the brief), for appellee. 
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Before Denison, Moorman and Hicks, Circuit Judges. 

MoorMAN, Circuit Judge. This is a suit on a policy of insurance upon the life 
of Oscar Willie Dodd, a citizen and resident of Crittenden county, Arkansas. The 
insurance company is a Connecticut corporation, with its principal office in that 
state. Gordon H. Campbell was the’ general agent for the company at Little Rock, 
Ark., and R. G. Herbert was the local agent for Crittenden county, working under 
Campbell. Herbert delivered the policy to Dodd, without collecting the first pre- 
mium or taking a note therefor. Dodd placed it in a bank, and thereafter, on the 
same day, met his death, The sole question is whether the policy was in force 
and effect at the time of Dodd’s death. The trial court was of the opinion that it 
was not, and directed a verdict for the defendant. 

The policy was issued upon an application containing a provision that the 
policy should not be effective until the first premium was paid during the good health 
of the insured. This provision was also written in the policy. Appellant concedes 
that it is a valid and binding provision, MacKelvie v. Mutual Benefit Life Insur- 
ance Co. (C. C. A.) 287 F. 660; A&tna Life Insurance Co. v. Johnson (C. C. A.) 13 
F.(2d) 824; but contends that it cannot defeat a recovery in this case, because there 
was a waiver of the payment for which it provided. She further contends that, 
upon the delivery of the policy to the local agent, the company charged him with 
the premium, and this was equivalent to payment within the meaning of the pro- 
vision, Both of these contentions are based upon fact inferences, which appellant 
draws from the appellee’s manner of dealing with its agents. We consider them 
together. . 

It has been held that, where a company is generally engaged in accepting prom- 
ises to pay the first premium on policies containing cash payment provisions, the 
delivery of a policy pursuant to that practice makes it effective. It has also been 
decided that the charging of the premium to the agent by the company upon the 
forwarding of the policy to him, though the agent extends credit to the insured, is 
the equivalent of payment for the purpose of putting the policy in effect upon its 
delivery to the insured. Fidelity & Casualty Co. v. Willey (C. C. A.) 80 F. 497; 
Miller v. Life Insurance Co., 12 Wall. (79 U. S.) 285, 20 L. Ed. 398, but compare 
Pennsylvania Casualty Co. v. Bacon (C. C. A.) 133 F. 907; Bradley v. New York 
Life Insurance Co. (C. C. A.) 275 F. 657; Aétna Life Insurance Co. v. Johnson 
(C. C. A.) 13 F. (2d) 824. 

The policy here in question was handled exclusively by the delivering agent. It 
is not claimed that he had any authority, in dealing with it, not generally conferred 
upon local agents. This authority was set out in the company’s instructions, which 
forbade the delivery of a policy until the first premium had been paid. This meant, 
as otherwise shown in the instructions, payment in cash or the taking of notes. It 
meant, too, that agents were permitted to extend credit upon notes. The instruc- 
tions provided, however, that the company would not be responsible for any notes 
that were taken; but if they were taken, and could not be collected, the policy 
might be returned for credit within a specified time, if accompanied by a release, 
and in that case the general agent would be charged with the cost of the insurance 
at short term rates for the time the policy was in effect. 

[1-3] It thus appears that payment of the first premium, either in cash or by 
note, was a condition precedent to the authority of an agent to deliver a policy and 
make it effective, and similarly that agents were not charged with or responsible 
for the premium, except when notes were taken. The company undoubtedly had 
the right to withhold from its agents any credit-giving authority; it also had the 
right to grant such authority upon conditions. The granting of it upon the con- 
dition that notes were taken did not give an agent the right to accept an oral 
promise. The fact that Agent Herbert did so in certain cases does not affect the 
question. There was no showing that the company approved or knew of that 
practice. 

Nor is there any inconsistency between these restrictions on the authority and 
liability of agents and the action of the appellee with respect to the two other policies 
introduced in evidence. In one of them a note was taken, and in the other the agent 
said there was a note, but the insured said there was not, or at least he did not 
remember giving one. If it be true that there was none in that case, there is, 
nevertheless, no evidence tending to show that appellee knew a note was not taken 
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or cash was not paid, and it cannot be charged with approving an unauthorized 
act of which it had no notice, In Smith v. Provident Savings Life Assurance So- 
ciety, 65 F. 765 (6 C. C. A.), the instructions recognized the right of the agent to 
assume the payment of the premium and take the risk of collecting it from the 
policyholder, in which case the agent became liable to the company. They also re- 
cognized the indulgence by agents in that practice. That case, as well as Fidelity 
& Casualty Co. v. Willey and Miller v. Life Insurance Co., are clearly distin- 
guished in A&tna Life Insurance Co. v. Johnson, supra, which latter case involved 
identically the same instructions as those in this case. We think it was rightly 
held in that case that the policy was unenforcable. 
Judgment is affirmed. 


ETNA LIFE INS. CO. v. LEVEY 
District Court, W. D. Missouri, W. D. July 26, 1929. 
No. 959. 
35 Federal Reporter (2d) 763. : 

1. INSURANCE—ACTS WAIVING INSURED’S FALSE STATEMENTS 
SHOULD HAVE BEEN DONE WITH FULL KNOWLEDGE OF FACTS 
ENTITLING INSURER TO TREAT LIFE POLICIES AS UNENFORCE- 
ABLE. 

Acts relied on as indicating waiver of false statements in application for life 
insurance policies should have been done by insurer with full knowledge of facts 
giving it right to treat policies as unenforceable. 

(For other cases, see Insurance, Dec. Dig. § 377[1].) 

2. INSURANCE—INSURER, LEARNING CONCEALED FACTS -BY EX- 
HAUSTIVE INVESTIGATION, AFTER BEING ADVISED OF INSUR- 
ED’S FATAL DISEASE, WAIVED FALSE ANSWERS IN APPLICA- 
TION. 

Insurer, seeking to hold up delivery of life policies and conducting exhaustive 
investigation, whereby it learned all facts concealed in application, after being 
advised that insured was suffering from disease of which he died, held to have 
waived false statements and untrue answers by insured in application for policies. 

(For other cases, see Insurance, Dec. Dig. § 389[9].) 

4. INSURANCE—DEFENDANT COULD NOT RECOVER DAMAGES FOR 
VEXATIOUS REFUSAL TO PAY, WHERE BILL TO CANCEL LIFE 
POLICIES WAS DISMISSED BECAUSE INSURER WAIVED RIGHTS. 
Defendant, in suit to cancel life insurance policies for false statements in 

application as to insured’s physical condition, held not entitled to recover dam- 

ages for vexatious refusal to pay, where court dismissed bill on ground that 
insurer waived its rights; such waiver being legal question for court’s determina- 

tion. Y 
(For other cases, see Insurance, Dec. Dig. § 602.) 


In Equity. Suit by the Aitna Life Insurance Company against Sarah Levey, 
who filed a cross-bill. Decree dismissing the bill, and allowing recovery on the 
cross-bill. 


Morrison, Nugent, Wylder & Berger, of Kansas City, Mo., for plaintiff. 

Ringolsky, Friedman, Boatright & Jacobs, of Kansas City, Mo., for defendant. 

Reeves, District Judge. Plaintiff has filed its bill in equity to cancel two con- 
tracts or policies of insurance issued by it, in the sum of $5,000 each, upon the 
life of Joseph Levey. These policies were dated August 15, 1927. Cancellation 
is sought upon the grounds that the insured made false statements and returned 
untrue answers in his application.for said policies, and particularly in his answers 
to the medical examiner of plaintiff. 

The defendant, in substance, admits the untruthful nature of said state- 
ments and answers, but asserts that thereafter the plaintiff made an independent 
examination and full inquiry into the facts, and became fully acquainted with all 
the particulars relating to the subject of such untruthful statements and answers. 
By a cross-bill, defendant alleges that the insured has deceased, and that the 
benefits promised under said policies have matured, and she asks for judgment for 
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the full amount thereof, together with her costs, damages, and a reasonable 
attorney’s fee. 

Originally the insured applied for one policy in the sum of $5,000. After an 
examination by plaintiff’s medical examiner, and an approval of said application, 
two policies were issued and delivered to the insured, in the sum of $5,000 each. 
The insured objected to certain disability provisions in said policies, but, with 
the elimination thereof, agreed to take both policies. Accordingly he paid the 
premiums to plaintiff’s soliciting agent. 

However, before said agent had delivered said premiums to plaintiff’s general 
agent in Kansas City, plaintiff received information to the effect that the assured 
was “suffering from aortitis.” This information was communicated to the home 
office of the plaintiff by letter dated October 12, 1927. On October 15, 1927, 
the plaintiff's general agent at Kansas City was instructed to “hold policies 
Joseph Levey.” On October 17, 1927, the general agent at Kansas City wired the 
plaintiff as follows: 

“Policy * * * Levey paid for and delivered before wire of fifteenth arrived.” 

Thereupon the home office wrote its general agent at Kansas City, under 
date of October 19, 1927, as follows: 

“We have received your wire dated October 17th, in which you advise that 
the above numbered policies were delivered and paid for before our telegram of 
October 15th arrived. We are conducting an investigation of some unfavorable 
information which we have received and when our file is completed, we will advise 
you further in this matter. If any opportunity for recovering these contracts 
should present itself, an effort should be made to obtain possession of them.” 

The investigation then conducted by the plaintiff brought numerous reports 
to its home office, including an exhaustive report from a credit agency in 
Kansas City, a report from its general agent and from its soliciting agent, who 
obtained the application, as well as a report from its medical examiner, who had 
been instructed to make a further examination of the insured. These reports 
advised the plaintiff of the physical condition of the insured at the time he applied 
for the insurance, and supplied the truth in matters covered by the false state- 
ments and answers. 

Plaintiff’s medical examiner not only re-examined the insured, but consulted 
with Dr. Owen Kruger, the personal physician of the insured. Dr. Kruger, who 

- testified in the case, said that he told plaintiff’s medical examiner that the insured 

was suffering with aortitis and other maladies. After what appeared to be an 
exhaustive investigation, conducted from the home office of the plaintiff at 
Hartford, Conn., on November 22, 1927, the plaintiff wrote its general agent at 
Kansas City as follows: 

“We have now completed our files in the above case, and the entire facts have 
been submitted to the proper authorities who advise that we may approve the 
policies as originally written. The contracts may be continued. Also, we wish to 
take this opportunity to thank you for cooperating with us in obtaining the 
additional information required for a decision.” 


A decision of the case requires a determination of the question as to whether 
the plaintiff waived the false statements and untrue answers made by the 
insured in his application for the insurance. It is unnecessary to quote pertinent 
provisions of the policies, for the reason that it is admitted that the false state- 
ments and untrue answers returned by the insured were sufficient to avoid the 
obligations of the contracts. If, therefore, the policies were in force at the 
time of the death of the insured, it was on account of a waiver by the plaintiff. 

[{1, 2] 1. Plaintiff had information of the falsity of the answers made by the 
insured in his application by letter dated October 12, 1927. This letter definitely 
advised plaintiff that the insured was “suffering from aortitis.” The insured died 
of this disease. Plaintiff then sought to hold up delivery of the policies, and on 
its own account conducted an exhaustive investigation. It no longer relied 
on the truth of the statements made by the insured in his application. The 
insured understood from the acts of the plaintiff that it was no longer depending 
upon his statements in his application, but would only be satisfied with his insur- 
ability from independent sources. The insured readily submitted to further 
examination, and permitted inquiry of his personal physician relative to his 
physical condition. Plaintiff obtained information regardng the insured’s physical 
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condition from many different sources. It came into possession of all the facts 
which were concealed in the application. It advised the general agent at Kansas 
City on November 22, that “the entire facts have been submitted to the proper 
authorities, who advise that we may approve the policies as originally written.” 

It is obvious, not only from the evidence, but from the statement of the 
plaintiff, that it was in possession of all the facts which truthful answers by the 
insured would have disclosed. It is fundamental “that the acts relied on as 
indicative of a waiver should have been done by the insured with full knowledge 
of the facts, giving it a right to treat the policy as unenforceable.” The above 
principle is applicable in this case, and who so applied the plaintiff must be 
treated as having waived the facts which originally gave it the right to treat 
the policies as unenforceable. Cancellation will be denied. 

[3] 2. Defendant has asked the court to enter judgment upon said policies. 
It has the right to do this in an equitable proceeding, upon the maxim that 
“equity delights to do justice and not by halves.” The evidence showed that 
defendant had met all the requirements of the policies in the matter of proofs, 
etc. The court, having taken jurisdiction in the equitable proceeding, will deter- 
mine all questions involved. Accordingly a decree will be entered on behalf of 
the defendant for recovery of the face amount of the said policies, with interest 
from the date on which said benefits should have been paid, and in accordance 
with the prayer of the cross-bill. 

[4] 3. The court should not allow damages in favor of the defendant, as 
provided for under a Missouri statute. Originally the insured deceived the plain- 
tiff with respect to said insurance. The plaintiff had a right at that time to 
rescind and cancel said policies. Its conduct upon discovery of said fraud and 
deceit amounted to a waiver of its rights. This became a legal question for the 
determination of the court, and was of such nature as to preclude a successful 
charge of vexatious refusal to pay. In view of the above, an appropriate decree 
will be entered, dismissing plaintiff’s bill for want of equity and allowing recovery 
on behalf of the defendant for the full amount of said insurance, and for her 
costs. 

Plaintiff has requested the court to make certain findings of fact and con- 
clusions of law. These requests have been appropriately marked. To the 
requests given, defendant will be allowed an exception, and to those refused 
plaintiff will be allowed an exception. 


LIBERTY LIFE INS. CO. v. OLIVE. (No. 188.) 
Supreme Court of Arkansas. Nov. 11, 1929. 
21 Southwestern Reporter (2d) 405.) 


1. INSURANCE—INSURED SUING FOR DAMAGES FOR WRONGFUL 
DISCONTINUANCE OF LIFE POLICIES WAS NOT REQUIRED DUR- 
ING LITIGATION TO ACCEPT INSURER’S PROPOSAL TO REIN- 
STATE POLICIES AT ORIGINAL PREMIUM. 


Insured suing insurance company for damages by reason of discontinuing 
life policies, after insured’s refusal to pay larger premium, was not required to 
accept insurer’ s proposal to reinstate policies at original maximum rate regardless 
of statement in complaint as to willingness to carry out contract, particularly in 
absence of insurer’s offer to pay costs of litigation at time of offering to reinstate 
policies. 

(For other cases, see Insurance, Dec. Dig. § 237.) 


Appeal from Circuit Court, Lafayette County; J. H. McCollum, Judge. 

Suit by Kate Olive against the Liberty Life Insurance Company. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

R. L. Searcy and G. T. Whatley, both of Lewisville, and Neill Bohlinger, of 
Little Rock, for appellant. 

Humpnurrys, J. Appellee brought suit against appellant in the circuit court 
of Lafayette county to recover damages for discontinuing two life insurance 
policies for $1,000 each issued by it to her, alleging that it wrongfully doubled 
the maximum premium provided for in the policies, and, upon her refusal to 
pay same, lapsed the policies; that she was ready, able, willing, and anxious to 
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carry out the contract by making the payments as provided in the policies, but 
that appellant refused to accept same and had violated its contracts. 

Appellant filed an answer denying the alleged breach of its contracts, and 
this formed the issue in the case. 

On March 22, 1929, the cause proceeded to a hearing, and at the conclusion of 
the testimony, which was conflicting upon the issue joined, appellant tendered 
and inserted in the record the following written proposal and request: “The 
Liberty Life Insurance Company, (appellant here) not admitting, but specifically 
denying that it has unjustly raised any rates, hereby offers to reinstate the poli- 
cies sued on at the rate of $1.28 per month without examination or formality 
on the part of the insured at all, and put them in force at this date.” 

Appellee thereupon asked permission to strike out of her complaint the 
statement that she was “ready, able, willing and anxious to carry out the contract 
by making the payments as provided in the policy.” 

The trial court refused her request to strike, over her objection and 
exception; refused to peremptorily instruct a verdict for appellant, over ap- 
pellant’s objection and exception; and, over the objection and exception of 
appellant, submitted the cause to the jury under the following instruction relative 
to the issue joined: “If you find from a preponderance of the evidence in this 
case that the defendant company demanded of the assured the payments of more 
money as premiums than was due under the policies, and that the assured 
refused to pay the same, and that because of the failure of the assured to pay 
the same, defendant company lapsed the policies, then your verdict will be for 
the plaintiff.” 

The submission of the case to the jury resulted in a verdict and consequent 
judgment in favor of appellee for $376.16, the amount of which is not questioned 
by appellant, if appellee was entitled to recover anything. 

{1] Appellant contends for a reversal of the judgment upon the sole ground 
that it was appellee’s duty, under the law, to accept its proposal to reinstate the 
policies at the maximum rate of $1.28 per month without examination or formal- 
ity on her part. In support of this contention it is argued that this duty rested 
upon her because she stated in her complaint that she was “ready, able, willing 
and anxious to carry out the contract by making the payments as provided in 
the policies, * * * ” and because she was alive, and for that reason no damage 
had accrued to her at the time it offered to put the policies back in force. The 
arguments are not sound. In the first place appellee’s statement had reference 
to the time of the alleged breach of the contract. It was in no sense a continuing 
offer on her part to carry out the contract after the breach, if permitted to do so. 
The common form of pleading by one who alleges a breach of contract for which 
he seeks damages is to state that at the time of the breach he was ready, able, 
willing, and anxious to carry out the contract on his part. In the next place, 
at the time appellant offered to reinstate the policies it had not offered to pay 
the costs of the litigation, and, even if the court had adjudged the costs against 
the appellant, such judgment would not have included an attorney’s fee for ap- 
pellee nor any remuneration to her for the loss of time in the preparation of the 
case. The rule applicable to the present case is that announced in 13 Cyc. 657 
in the following words: 

[2] “Where the renunciation of a contract is treated by the adverse party 
as a breach, the party cannot according to some authorities, withdraw his renun- 
pesca and offer to perform, although the time for actual performance has not 
arrived.” 

This rule is sustained by the cases of Mutual Loan Soc. v. Stow, 15 Ala. 
App. 293, 73 So. 202; Waterman v. Bryson, 178 Iowa, 35, 158 N. W. 466; Quarton 
v. American Law Book Co., 143 Iowa, 517, 121 N. W. 1009, 32 L. R. A. (N. S.) 1; 
Ault v. Dustin, 100 Tenn. 366, 45 S. W. 981. 

No error appearing, the judgment is affirmed. 
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HOME LIFE INS. CO. OF NEW YORK v. MASTERSON et al. 
HOME LIFE INS. CO. OF NEW YORK vy. FIRST NAT. BANK 
OF CORNING et al. 

(No, 147.) 

Supreme Court of Arkansas. Oct. 21, 1929. 

Rehearing Denied Nov. 25, 1929. 

21 Southwestern Reporter (2d) 414. 

1. INSURANCE—ISSUANCE OF LIFE POLICY TO ONE WITHOUT IN- 
SURABLE INTEREST, WHO PAYS PREMIUM FOR CHANCE OF 
COLLECTING, IS INVALID. 

Issuance of policy of life insurance to one who has no insurable interest, but 
who pays premium for chance of collecting policy, is invalid, since contract is wager 
and against public policy. 

(For other cases, see Insurance, Dec. Dig. § 119.) 


2. INSURANCE—ASSIGNMENT OF LIFE POLICY TO ONE NOT HAVING 
INSURABLE INTEREST IS OBJECTIONABLE AS WAGER CON- 
TRACT, IF DONE AS COVER FOR TRUE TRANSACTION. 

Assignment of life insurance policy to party not having insurable interest is as 
objectionable as wager contract as taking out of policy in his name, where it is done 
as cover for true transaction; and intention of parties determines character of 
transaction. 

(For other cases, see Insurance, Dec, Dig. § 122.) 


3. INSURANCE—LIFE POLICY PAYABLE TO INSURED’S ESTATE AND 
ASSIGNED SEVERAL MONTHS AFTER ISSUANCE TO ONE NOT 
HAVING INSURABLE INTEREST, HELD UNDER EVIDENCE WAGER 
CONTRACT. 

Policy payable to estate of insured, and assigned to one not having insurable 
interest several months after issuance, held wagering contract, and recovery by 
assignee was barred, where evidence of attendant circumstances showed that it was 
intent of parties to evade law and that assignment was by way of cover for wager 
policy. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

4. INSURANCE—ONE-YEAR INCONTESTABLE CLAUSE IN LIFE POL- 
ICY HELD NOT APPLICABLE TO DEFENSE THAT POLICY WAS 
WAGER CONTRACT. 

Provision of life policy that it shall be incontestable after one year did not 
apply to defense that policy was wager contract, since wager policy is void on 
ground of public policy, and insurer cannot by agreement change policy of law, 
and, since law pronounces policy void, doctrine of estoppel has no application. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

5. INSURANCE—INSURED’S ASSIGNMENT OF LIFE POLICY TO DOC- 
TOR HELD SECURITY FOR INDEBTEDNESS, AND DOCTOR’S AS- 
SIGNEE COULD RECOVER ONLY AMOUNT EQUAL TO INDEBTED- 
NESS AT TIME OF INSURED’S DEATH, BALANCE GOING TO IN- 
SURED’S ADMINISTRATRIX. 

Absolute assignment by insured of $5,000 life policy to doctor held intended as 
security for indebtedness, so that doctor’s assignee could collect only that part of 
proceeds which was equal to amount owed by insured to doctor at time of death, 
and balance of proceeds belonged to administratrix of estate of insured. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

8. INSURANCE—STATUTORY PENALTY AND REASONABLE ATTOR- 
NEY FEE HELD PROPERLY ALLOWED IN ACTION ON LIFE POL- 
CY. 

In action on $5,000 insurance policy, statutory penalty of 12 per cent. and rea- 
sonable attorney fee held properly allowed. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Clay Chancery Court; A. S. Irby, Chancellor. ay 
Actions by R. F. Masterson against the Home Life Insurance Company of New 
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York, and by the First National Bank of Corning against the Home Life Insur- 
ance Company of New York, in both of which Annie Hays intervened, were con- 
solidated for trial. From the decree defendant appeals, and the other intereste. 
parties filed cross-appeals. Reversed and remanded, with directions. 

R. F. Masterson sued the Home Life Insurance Company to recover $9,000, 
alleged to be due him on a life insurance policy issued upon the life of Gilbert Hays, 
and duly assigned to him after the issuance of said policy. The suit was defended on 
two grounds. It was alleged that the policy sued on was a wagering policy and 
therefore illegal and void. It was also claimed that the plaintiff and others had con- 
spired together to have another person pretend to be insured and to stand the ex- 
amination in his stead. It was alleged that the insured was, at the time the policy 
was taken out, in such a state of ill health that he could not have stood an ex- 
amination for life insurance in any company. 

Annie Hays, the wife of Gilbert Hays, was allowed to intervene in the case. 
She stated that Gilbert Hays died intestate in Clay county, Ark., in May, 1926, leav- 
ing surviving him his widow, and a little daughter, aged 5 years. Annie Hays 
took out letters of administration on his estate, and became guardian of her minor 
daughter. The policy sued on was made payable to the estate of Gilbert Hays. 
The intervener states that the plaintiff’s right to recover should not exceed the 
amount paid by the plaintiff, and that the assignment to him should be considered 
as collateral security merely. 

The First National Bank of Corning, Ark., sued the same insurance company to 
recover on a policy for $5,000, which had been issued upon the life of said Gilbert 
Hays, and which the bank alleged had been assigned to S. P. Blackwood after the 
issuance of the policy and by him then assigned to the bank as collateral security 
for an indebtedness which he owed the bank. The same defense was made to the 
suit on this policy, and the same intervention was allowed the widow of the in- 
sured. 

By agreement of all parties concerned, the cases were transferred to the chan- 
cery court and consolidated for trial. 

The policy for $5,000 was dated December 14, 1923, and is payable to the estate 
of Gilbert Hays. The annual premium amounted to $55.76 for the first three years; 
and, if the insured was living on the 28th day of November, 1926, the premium was 
to be $154.70 per annum. The policy provided that it should be incontestable after 
one year except for nonpayment of premiums. The assignment of the policy to 
Dr. S. P. Blackwood bears the date of February 21, 1924. The assignment was 
made by Gilbert Hays, and was received by the company on April 1, 1924. 

The $9,000 policy was dated November 26, 1924. It provides for an annual 
premium of $102.96 for the first three years, and that, if the insured is living on the 
19th day of November, 1927, the premium thereafter is to be $288.27 per annum. It 
had a disability provision providing for an additional premium of $24.75 or a total 
premium for the first three years of $127.71. It provided that it should be incontest- 
able after one year except for nonpayment of premium. At the same time the 
$9,000 policy was applied for and issued, a policy was also issued for $1,000, pay- 
able to Annie Hays, wife of the insured, which was paid. The $9,000 policy was 
payable to the estate of the insured. 

Evidence was introduced by the insurance company tending to show that some 
other person appeared and was examined by the physician of the company for the 
applicant, Gilbert Hays, and that Gilbert Hays was, at the time, in such a bad state 
of health that he could not have stood an examination for life insurance in any 
company. Evidence was also introduced by the plaintiffs to contradict this testi- 
mony and to show that Gilbert Hays appeared in person and was examined by the 
physician of the life insurance company. The conclusion which we have reached 
renders it unnecessary to set out the testimony on this point except as competent to 
be considered on other issues involved in the appeal. 


Testimony was also introduced by the insurance company to show that the 
policies sued on were wager contracts; and by the opposing parties to show that they 
were not. The testimony on this branch of the case will be set out and considered 
under appropriate headings in the opinion. 

The record also shows that Gilbert Hays executed a will on the 8th day of May, 
1926, in which he bequeathed the proceeds of the $9,000 policy to R. F. Masterson, 
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and recited that the policy had been assigned to him. The $5,000 policy was be- 
queathed to S. P. Blackwood, who, the will recites, had given Gilbert Hays medical 
treatment and assisted him at all times when he was in need. The will also be- 
queathed the proceeds of two other life insurance policies of $1,000 each to Dr. 
Blackwood. The will recites that these two policies had been assigned to the First 
National Bank of Corning to secure certain notes which the bank held against him. 
The First National Bank of Corning was appointed executor of the will without 
bond. This will was only executed a few days before the death of the insured. 

The chancellor found that Dr, S. P. Blackwood had paid the first premium on 
the $9,000 policy under such an agreement with Gilbert Hays that at its inception it 
was a wager contract, and that there was no sufficient evidence to connect the 
plaintiff with such transaction. Judgment was therefore rendered in favor of Mas- 
terson against the insurance company for $9,931.50, the face value of the policy, with 
interest at the rate of 6 per cent. from January 31, 1927, and for the statutory penalty 
of 12 per cent., and a sum for his attorney’s fee amounting in the aggregate to 
$1,986.30. The court found that Gilbert Hays had assigned the $5,000 policy to Dr. 
S. P. Blackwood as collateral security to secure certain notes aggregating on the 
day of the trial the sum of $1,514.50, and for premiums paid, making a total of 
$1,648.86. It was decreed that the First National Bank of. Corning should receive 
that amount on account of the assignment to it by Dr. S. P. Blackwood, and that, 
as executor of the estate of Gilbert Hays, it should receive the balance due on the 
policy amounting to $3,868.64. The statutory penalty, amounting to $662.10 and at- 
torney’s fee of $1,103.50, were allowed. 

It was decreed that the complaint of intervener. on the $9,000 policy be dismissed 
for want of equity. It was further decreed-that the court had no jurisdiction to try 
the contest of the intervener to the probate of the last will and testament of Gilbert 
Hays, and the contest on that branch of the case was transferred to the proper 
circuit court of the county. 

The insurance company has appealed, and the other interested parties have filed 
cross-appeals as to the matters decided adversely to their interests. 

Block & Kirsch, of Paragould, and C. T. Bloodworth, of Popular Bluff, Mo., for 
appellant. 

I. G. Taylor, of Corning, and M. P. Huddleston, of Paragould, for appellees. 

Oliver & Oliver, of Corning, for intervener. 

Hart, C. J. (after stating the facts). [1,2] The first question which we shall 
consider is whether or not the $9,000 policy was a wager contract. This court is 
committed to the rule that the issuance of a policy of life insurance to one who has 
no insurable interest in the life of the insured, but who pays the premium for the 
chance of collecting the policy, is invalid, as the contract is a wager and against 
public policy. McRae v. Warmack, 98 Ark. 52, 135 S. W. 807, 33 L. R. A. (N., S.) 
949. 

In that case it was also held that the assignment of a policy of insurance to one 
having no insurable interest in the life of the insured, although issued to one having 
such interest, is invalid if made in pursuance of an agreement made at the time of 
the issuance of the policy. 

Again, in Page v. Metropolitan Life Insurance Co., 98 Ark. 340, 135 S. W. 
911, it was held that the assignment of a life insurance policy to one not having an 
insurable interest in the life of the insured is not objectionable as being by way of 
cover for a wager policy unless, at the time the policy was taken out, the insured 
intended to make such assignment. 

This court has adhered steadily to this ruling, and it has been uniformly held 
that a wagering contract of insurance is contrary to public policy and void. Cotton 
v. Mutual Aid Union, 132 Ark. 458, 201 S. W. 124; Southern Mutual Life Ins. Co. v. 
Perry, 144 Ark. 512, 222 S. W. 1067; American Insurance Union v. Manes, 150 Ark. 
315, 234 S. W. 496, 18 A. L. R. 1161; and Mutual Aid Union v. White, 166 Ark. 467, 
267 S. W. 137. 

The assignment of a policy to a party not having an insurable interest is as ob- 
jectionable as the taking out of a policy in his name, where this is done as a cover 
for the true transaction. The intention of the parties determines the character of 
the transaction which the courts will unhesitatingly declare in accordance with the 
facts, reading the policy and the assignment together, in connection with the attendant 
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circumstances, as forming part of one transaction. Cammack v. Lewis, 15 Wall, 

643, 21 L. Ed. 244, Warnock v. Davis, 104 U. S. 775, 26 L. Ed. 924, and Steinback v. 

ga Executrix, 158 N. Y. 24, 52 N. E. 662, 44 L. R. A. 417, 70 Am. St. 
ep. ; 

[3] It is true that the $9,000 policy was applied for on the 26th day of November, 
1924, and was not assigned to R. F. Masterson until June 27, 1925; but the attendant 
circumstances indicated that it was one transaction. While Dr. Blackwood denied 
that he was interested in the policy, the evidence shows that he paid the first 
premium and that he and Masterson were intimate friends. Masterson lived in the 
country, and never went to town without visiting him. He had no business except 
that of farming, and took the assignment of the policy to himself for a debt of 
$99. This of itself tended to show that the transaction were a mere wager. Master- 
son admitted that he knew at the time that Hays had a yellow jaundiced look and 
was not in very good health. He knew that Hays was in poor financial condition 
and said that he would not lend him much money without security. In detailing the 
circumstances of the transaction, he said that he met Hays accidentally, and that 
the latter had the policy with him, and that he acted on his own judgment in taking 
the assignment. He did not ask Hays whether he had paid the first premium or 
how he obtained the money to do so. At this time Hays owed him a small amount 
of money and had been unable to pay him. Hays at the time looked like he was 
full of malaria or had liver trouble. He had nothing to do with making up the 
proof of death of the insured. This was done by Dr. Blackwood. He did not 
know that Gilbert Hays had made him a beneficiary in his will until after his 
death. 

Under these circumstances, the policy is none the less a wagering contract be- 
cause of the form of it. It does not make any difference that the policy was payable 
to the estate of the insured and that the assignment was made several months after 
the issuance of the policy, where the attendant circumstances show that it was the 
intent of the parties to evade the law and that the assignment was by way of cover 
for a wager policy. The transaction was so out of the ordinary and so contrary 
to business experience that the circumstances attending the transaction point to the 
fact that it was the intention of the insured and Dr. Blackwood and Masterson to 
take out a policy payable to the estate of the insured and afterwards to have it 
assigned to Masterson as a cover for a wager policy. 


Another policy for $5,000 had already been assigned to Dr. Blackwood, and 
both of these policies had been issued to a man who the undisputed evidence shows 
not to have been able to make a living for his family. He was conducting a small 
barber shop, and was assisted by his father and brothers in supporting his family 
because he was not able to do so on account of his bad health. The undisputed evi- 
dence shows that he came out of the war with a jaundiced look, and had either 
malaria or a bad case of liver complaint. Dr. Blackwood himself admitted that 
he had advanced him considerable sums of money for living expenses and had 
been his physician without pay. Therefore we are of the opinion that the chan- 
cellor was correct in holding that the $9,000 policy was a wagering contract, but 
that he erred in holding that there was not sufficient evidence to connect the plain- 
tiff with the transaction. 

[4] It is next insisted that the policy became incontestable after one year from 
the date of its issuance. Reliance is placed by counsel upon the case of Missouri 
State Life Ins. Co. v. Cranford, 161 Ark. 602, 257 S. W. 66, 31 A. L. R. 93, where 
it was held that a life insurance policy containing a provision that it shall be incon- 
testable after a stipulated time cannot be contested by the insurer on any ground not 
excepted in that provision. We do not think that case, however, is applicable under 
the present facts. There the court was talking about provisions inserted in the 
policy for the benefit of the insurer, such as false representations ahd other matters 
of that sort, which the company might waive. The court said that the parties to a 
contract may provide for a shorter statute of limitations thereon than that fixed 
by law, and that such an agreement is in accord with the policy of statutes of that 
character, Wager insurance policies, however, are void on the ground of public 
policy. The rule of law which avoids such contracts is not in the interest of the 
insurer, but has its foundation in sound public policy. The insurer cannot by an 
agreement change the policy of the law. Since it is the law which, upon grounds of 
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public policy, pronounces the policy to be void, the doctrine of estoppel has no ap- 
plication. Anctil v. Manufacturer’s Life Ins. Co. A. C. 604, affirming Can. S. C. 103. 

This distinction has been recognized by the Court of Appeals of Kentucky. In 
the Cranford Case, we cited the case of Kansas Mut. Life Ins. Co. v. Whitehead, 
13 Ann. Cas. 301, where the Court of Appeals of Kentucky held that an incontestable 
clause is valid, and that such clause, in depriving the insurer of benefits based upon 
the fraud of the insured, is not void as against public policy. That case is also re- 
ported in 123 Ky. 21, 93 S. W. 609. 

In the case of Bromley v. Washington Life Ins. Co., 122 Ky. 402, 92 S. W. 17, 
5 L. R. A. (N. S.) 747, 121 Am. St. Rep. 467, 12 Ann. Cas. 685, the court held that 
a policy of life insurance, void because contrary to public policy as a wagering 
contract, was not rendered actionable by an incontestable clause. The court said 
that, if this were allowed, then the law might be evaded in all such cases, and the 
aid of the court might be secured in enforcing a contract which was illegal and 
void because against the public policy of the state. The contract being one that 
was contrary to public policy, the defense that it was void is allowed, not for the 
sake of the defendant, but for the law itself. As said by the Supreme Court: of 
the United States, the principle in such cases is indispensable to the purity of the 
administration of the law. 

The Kentucky court quoted with approval from Hall v. Coppell (Coppell v. 
Hall), 7 Wall. 558, 19 L. Ed. 244, the following: “The defense is allowed, not for 
the sake of the defendant, but of the law itself. The principle is indispensable to 
the purity of its administration. It will not enforce what it has forbidden and de- 
nounced, The maxim, Ex dolo malo non oritur actio, is limited by no such quali- 
fication. The proposition to the contrary strikes us as hardly worthy of serious 
refutation. Whenever the illegality appears, whether the evidence comes from 
one side or the other, the disclosure is fatal to the case. No consent of the defend- 
ant can neutralize its effect. A stipulation in the most solemn form to waive the 
objection, would be tainted with the vice of the original contract, and void for the 
same reasons, Wherever the contamination reaches, it destroys. The principle to 
be extracted from all the cases is, that the law will not lend its support to a claim 
founded upon its violation.” 

The result of our views is that the decree of the chancery court as to the $9,000 
policy will be reversed and the cause remanded with directions to the chancery 
court to dismiss the complaint of the plaintiff Masterson on the $9,000 policy 
and to dismiss the intervention of Annie Hays, administratrix, on the same pol- 
icy, for want of equity. 

[5] On the $5,000 policy suit by the First National Bank of Corning, but little 
need be said. The principles of law announced above apply equally to the suit of 
the bank in that case and the intervention of the administratrix of the estate of 
Gilbert Hays, deceased; but the facts call for an application of the principles in a 
different way. According to the testimony of Dr. Blackwood, which was not dis- 
puted, and which was found by the chancery court to be true, he had ad- 
vanced Gilbert Hays something over $1,800 in medical services and in money 
given to him for living expenses. This amount was not so disproportionate 
to the amount of the insurance policy as to indicate that it was a mere 
wager. There was an absolute assignment by the insured of this policy 
to Dr. Blackwood, but the chancellor held that, under the circumstances, the 
assignment was not an absolute one, but was intended as collateral security 
to insure him against the indebtedness owed him by the insured. We think this 
view of the matter is reasonable. The policy was made payable to the estate of the 
insured. Dr. Blackwood was his friend and medical adviser. He was bound to 
have known that the insured was in bad health and that his financial condition was 
not such as to warrant him in making a gift to any one. The entire attendant cir- 
cumstances indicated that it was only the intention of the insured to transfer the 
policy to enable Dr. Blackwood to be secured in the indebtedness which the in- 
sured owed him and for any further advances he might make him during his life- 
time. No doubt both parties realized that the state of health of Gilbert Hays was 
such’ that he would not live many years, and this proved to be the case. 


When all the attendant circumstances are considered together, we think the court 
properly held that the assignment to the bank was to be used by it to collect that 
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part of the proceeds of the policy which was equal to the amount owed by Gilbert 
Hays to Dr. Blackwood at the time of his death. When we consider that Hays 
owed Dr. Blackwood for medical services for a period extending over several years 
and for advances made at different times during the same period of time for living 
expenses, it is reasonably certain that the only object of Hays in executing the as- 
signment of the policy was to invest Dr. Blackwood with entire control of it, to 
the end that the insurance company might deal directly with him in collecting the 
premiums, and that, upon the death of the assured, he might have full authority to 
collect the policy and apply so much of the proceeds thereof as might be necessary 
for the repayment of such sum or sums as he had advanced to Hays upon the se- 
curity of the policy. Any other view of the matter would place Dr. Blackwood in 
the position of being pecuniarily interested in the death of Hays, and we will not 
presume that he had any desire to speculate upon the life of Hays or to do more 
than secure the repayment of what Hays might owe him at the time of his death. 
Page v. Burnstine, 102 U. S. 664, 26 L. Ed. 268. 


[6, 7] We think, however, that the court erred in holding that the balance of 
the proceeds of the policy should be held by the bank as executor under the will of 
Gilbert Hays, deceased, for the reason that we find that the execution of the will 
was secured by the undue influence of Dr. Blackwood and that the will was not a 
valid and binding one. 

The court referred this branch of, the case to the circuit court for this issue to 
be tried out there, but we are of the opinion that the chancery court erred in so 
doing. We have held uniformly that, when chancery takes jurisdiction of a case 
for one purpose, it will retain the case to administer the legal after the equitable 
relief. McGaughey v. Brown, 46 Ark. 25; Hortsmann y. La Fargue, 140 Ark. 558, 
215 S. W. 729; Rose City Bottling Works v. Godchaux Sugars, Inc., 151 Ark. 
269, 236 S. W. 825; Tallman v. McGabbey, 164 Ark. 205, 261 S. W. 306; and Short 
v. Thompson, 170 Ark. 931, 282 S. W. 14. 


In the instant case, all of the parties in interest agreed to transfer the cases to 
the chancery court, and thereby agreed that all the issues raised by the pleadings 
might be decided in that court. Some of the issues raised were equitable in their 
nature; and, in order to avoid a multiplicity of suits and to do justice to every one, 
the court had a right and should have decided all the issues raised by the pleadings. 
The question as to the legality of the will of Gilbert Hays was so interwoven with 
the other issues raised by the pleadings that it was almost indispensable to decide 
that question along with the other issues. The will itself purports to give the 
$9,000 policy to R. F. Masterson and the $5,000 policy to the Bank of Corning. It 
was executed at,a time when Hays was in extremely bad health and when he had 
been so for several years. He was bound to have known that he would live but a 
few days, and this proved to be the fact. The whole will was made in the interest 
of third parties, and his wife and child were cut off with a mere nominal provision. 
This shows that the execution of the will was procured by the interested parties in 
aid of the prior transactions, one of which we find to have been intended as an 
evasion of the law against issuing wagering policies of insurance. Without recount- 
ing in detail the testimony, when the ill health of the insured for a period of six 
or eight years is considered, coupled with the fact that he was not during that time 
able to make a living for his wife and child, and when read in the light of the other 
circumstances, we think the chancellor should have held that the will was procured 
by the undue influence of Dr. Blackwood and that it was null and void. 


It follows that the decision of the chancery court in holding that the bank was 
entitled to recover the sum of $1,648.86 and the accrued interest on the $5,000 was 
correct and should be affirmed, Thé balance of the proceeds of that policy, how- 
ever, should have been adjudged to have belonged to Annie Hays, as adminstratrix 
of the estate of Gilbert Hays, deceased, and as guardian of their minor child. For 
the error in not so holding, the decree in this respect must be reversed. 

[8] The court also erred in allowing the statutory penalty and attorney’s fee on 
the $9,000 policy. The statutory penalty and a reasonable attorney’s fee should have 
been allowed in the suit on the $5,000 policy. 


The result of our views is that the decree must be reversed, and the consolidated 
cases will be remanded, with directions to render a decree in accordance with the 
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views of this opinion and not inconsistent with the principles of equity. It is so 
ordered. 


HARRIS v. OLD AMERICAN INS. CO. (No. 7.) 
Supreme Court of Arkansas. Nov. 25, 1929. 
21 Southwestern Reporter (2d) 856. 
INSURANCE—WHETHER LIFE POLICY WAS WRONGFULLY DELIV- 
ERED WITHOUT PAYMENT OF PREMIUM HELD FOR JURY. 


Evidence, in suit to recover on life insurance policy, relative to whether 
policy was wrongfully delivered without payment of premium, held sufficient for 
submission to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

Appeal from Circuit Court, Pulaski County; W. A. Speer, Special Judge. 

Suit by U. S. Harris against the Old American Insurance Company. Judg- 
ment for defendant, and plaintiff appeals. Reversed and remanded for a new 
trial. 

Appellant brought this suit in the municipal court upon a policy of insurance 
issued by appellee upon the life of his children as beneficiary therein, and from 
a judgment on appeal to the circuit court upon a verdict directed against him 
prosecutes this appeal. 

It was alleged that the policy was duly issued and in force at the time of 
the death of two of the children insured, Dennis Harris on July 12, 1928, and 
Omega Harris on July 29, 1928, and that demand had been made for payment 
of the insurance, and liability was denied on the ground that the policy had 
lapsed at the time of the deaths of the insured for nonpayment of premium. 

The answer denied the allegations of the complaint and amendment. Denied 
that the policy took effect on July 1, 1928, that any premium was paid and the 
policy delivered on that date. Denied that the policy was in effect on that day, 
and alleged that it had lapsed for nonpayment of dues before the death of the 
children insured. 


An appeal was taken from the municipal court by the insurance company 
upon judgment against it, and after hearing the testimony the circuit court 
directed a verdict against appellant, from which this appeal is prosecuted. 


Appellant testified and exhibited the policy with his testimony. Stated that 
he was given a receipt for the premium which was filled out and pinned to the 
policy at the time of its delivery to him by Joe Green, who wrote the receipt; 
that Joe Green was present, accompanied by two white men, when the applica- 
tion was taken; that the policy arrived about two weeks afterwards, and appellant 
could not pay the premium, and Joe did not deliver it then, but carried it away 
and returned the following week with the policy, which was made out about the 
15th of May, and delivered it to appellant upon payment of $1.72, the amount of 
the premium. 


Green testified that he worked as a soliciting agent getting prospects for 
Mr. Dale, the agent of the company; that the application was taken on May 9, 
1928, by Mr. Dale, who sent it to him about three weeks later instructing him 
to deliver it upon the payment of $1.72; that he made three trips before he 
was able to deliver the policy; it was about two weeks after receiving it before 
he saw appellant, and he later made another trip and appellant did not have 
the money; that on the third trip appellant’s wife paid him $2, which represented 
the joining fees, promising to mail him $1.72 on the following Saturday, where- 
upon he delivered the policy and wrote thé receipt for the premium for July, 
which is the receipt introduced in evidence; that the policy was not delivered on 
July 1st, but the receipt was dated on that day because the next Saturday when 
he was to receive the premium would have fallen in July. Stated he loaned 
appellant’s wife $2 which she paid to Dale for the joining fee. Denied that he 
ever received any premium from appellant and that the $1.72 was sent to him. 
June was nearly out when he wrote the receipt and delivered the policy. Said 
the receipt was for the July premium, which was never paid to witness, and the 
next premium would have fallen due in August. The receipt for the $1.72 exhibit- 
ed is of date of July 1, 1928, and signed Joe Green. 
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Harris, being recalled, stated he paid Joe Green $1.72 at the time of the 
delivery of the policy and receipt to him. 

The court instructed a verdict for appellee over appellant’s objection. 

Morris & Barron, of England, for appellant. 

John L. Crank, of Little Rock, for appellee. 

Kirsy, J. (after stating the facts). The appellant insists that the court erred 
in directing a verdict, and his contention must be sustained. The insurance com- 
pany defended on the ground that the policy was wrongfully delivered without 
the payment of the premium paid thereon and was not in force upon the death 
of the children insured. The undisputed testimony, however, shows that the 
policy was delivered to appellant and the receipt for the $1.72 premium due 
along with it by the soliciting agent, Joe Green, to whom the policy was sent 
for delivery. Green denied that the premium was paid to him when the receipt 
was delivered, stating the money was to be sent in a letter, which was not done; 
but appellant testified that the money was paid when the policy was delivered in 
accordance with the terms of the receipt given him by the agent delivering the 
policy. There is no dispute about the policy being in force at the time of the 
death of the children insured if it had been delivered and the premium paid 
when it was alleged this was done. There was substantial evidence tending to 
show that the premium was duly paid upon delivery of the policy, which became 
effective upon its delivery, and, such being the case, it was a question for the 
jury, and the court erred in directing a verdict. Prince v. Alford, 173 Ark. 633, 
293 S. W. 36; Cleaver v. Johnson Orchards, 175 Ark. 223, 298 S. W. 1016; Reliance 
Life Ins. Co. v. Pearson, 178 Ark. 611, 12 S. W.(24) 21. 


The judgment is accordingly reversed, and the cause remanded for a new trial. 


CHASE v. SUNSET MUTUAL LIFE ASS’N. (Civ. 18.) 
District Court of Appeal, Fourth District, California. Oct. 31, 1929. 
281 Pacific Reporter 1054. 

1. INSURANCE—LIFE INSURER HAD BURDEN OF PROVING INSURED 
KNEW SERIOUS CONDITION OF HIS HEALTH BEFORE POLICY 
WAS ISSUED. 

In action on life insurance policy, insurer had burden of proving insured 
knowingly misrepresented his condition in application for insurance, or that he 
was aware before the policy was issued that he was afflicted with a serious 
disease, but did not inform insurance company. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 


2. INSURANCE—EVIDENCE SUPPORTED FINDINGS INSURED CON- 
SIDERED HIMSELF IN GOOD HEALTH WHEN APPLYING FOR 
INSURANCE, AND WAS NOT AWARE BEFORE POLICY WAS 
ISSUED THAT HE WAS AFFLICTED WITH SERIOUS DISEASE. 

In action on life insurance policy, evidence held to support findings that 
insured, when making application for life insurance, considered himself in good 
health, and that he was not aware before policy was issued six days after the 
application that he was afflicted with serious disease. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


3. INSURANCE—WHERE INSURED’S REPRESENTATIONS REGARDING 
HEALTH WERE HONESTLY MADE, AND JUSTIFIED BY HIS 
KNOWLEDGE AT TIME OF APPLICATION, FACT’ THAT REPRE- 
SENTATIONS PROVED UNFOUNDED BY SUBSEQUENT EVENTS 
DID NOT AVOID POLICY. 

Where insured’s representations regarding his health in application for life 
insurance were honestly made, and were justified by his then knowledge of his 
physical condition, mere fact that representations of insured were proved to 
be unfounded by subsequent events, in absence of fraud or deceit, did not avoid 
policy. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

4. INSURANCE—IN ACTION ON MUTUAL BENEFIT LIFE POLICY, 
COMPLAINT ALLEGING INSURED HAD PAID DUES SUFFICIENTLY 
ALLEGED HE WAS IN GOOD STANDING. 

In action on mutual benefit life insurance policy, complaint showing that 
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conditions of contract had been met by insured by payment of all dues provided 
for in policy up until time of death held to sufficiently allege that insured was in 
good standing in association at time of his death, though there was no express 
allegation to that effect. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 


Appeal from Superior Court, San Bernardino County; Chas. L. Allison, Judge. 

Action by Edith Chase against the Sunset Mutual Life Association on a 
mutual benefit life insurance policy. From a judgment for plaintiff, defendant 
appeals. Affirmed. 

Leroy B. Lorenz, for appellant. 

James V. Brewer and Paul M. Wikoff, both of Los Angeles, for respondent. 

SLOANE, P. J. This is an appeal by the defendant Sunset Mutual Life Asso- 
ciation from a judgment for $1,400, with interest and costs on a mutual benefit 
life insurance policy. The insurance was taken out by one Henry Niel Chase, 
upon an application in writing made by him on the 5th day of April, 1927. The 
policy bears date of April 11, 1927. The insured had an attack of illness on 
April 7th, and, on account of a recurring attack on April 11, was taken to a 
hospital on the 14th of that month, and underwent an operation on April 16th, 
and died on April 22, 1927. 

In the application for insurance of April 5th, upon which the defendant 
company issued the policy sued on, the applicant certified that he was in good 
health, and, as far as he know, he had no disease or other condition that would 
prevent him from obtaining life insurance, and that he understood that the 
falsity of any statement as to his physical condition would bar the right to recov- 
ery on his policy. His wife, the plaintiff in this action, was named as beneficiary 
in the policy issued. 

The issue on which the case was tried, is raised by the allegation in defend- 
ant’s answer that the policy was executed in reliance on decedent’s representa- 
tions as to the state of his health contained in his application for insurance, and 
that he therein “fraudulently stated that he was in good health, knowing at the 
time that this statement was false, with the intent to deceive and defraud the 
defendant; that the said Henry Niel Chase was not at the time in good health, 
but was suffering, and had suffered prior to his statement made on the 5th day 
of April, 1927, for a considerable length of time; that said suffering was caused 
by a diseased gall bladder, from which he died on the 22nd day of April, 1927; 
that the deceased fraudulently stated in said application that he had not con- 
sulted a doctor during the last 3 years prior to the signing of said application 
for membership, and that said statement was false, and that said Henry Niel 
Chase intended to deceive, and did deceive the defendant by said statement.” 

Before the conclusion of the trial, the defendant by leave of court filed an 
amendment to its answer, in which it is alleged that “after the making of the 
application by the insured, to-wit, after April 5, 1927, and before the execution of 
said policy, i. e., before April 11, 1927, the insured became seriously ill, that he 
was sick; that he had an attack; that he was not in good health, that he was 
thereafter physically unable to communicate the fact of such ill health to the 
defendant insurer before the date of the execution of said policy of life insur- 
ance; that the said insured knew that the insurer would not have issued the said 
policy herein sued upon, if the facts were brought to the attention of said 
insurer; that the insured fraudulently concealed the said facts from the defend- 
ant insurer for the purpose of defrauding this defendant; that if such facts as 
to the insured’s illness during the said period were made known to this defend- 
ant that this defendant would not have issued said policy of life insurance.” 

The case was tried on the issue so presented, and the trial court found 
for the plaintiff and against the defendant as to any fraud or intentional deceit 
or misrepresentation on the part of the insured. 

While the insured understood, and it is recited in the policy that “false 
statement of any material fact covered in the signed application for membership 
shall void this policy and limit the amount payable thereunder to the total amount 
paid by said member on this membership,” there is nothing in the policy giving 
him notice that he was required to inform the insurance company of any attack 
of illness he might have in the interim between the submitting of his application 
and the issuance of the policy; and there is nothing in the pleadings to indicate 
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that his attention was at any time called to the necessity of any such action 
on his part to validate his insurance. He had signed the statements of his ap- 
plication, paid into the company the amount of the premium called for, and per- 
formed all of the conditions prerequisite to the issuance to him of his policy of 
insurance, and doubtless assumed, as people usually do, that from that date on his 
life was insured. 

[1, 2] It may be conceded, however, under the authorities cited, that, if he 
was aware, subsequent to the date of his application and representations as to 
his physical condition, and before the issuance of the policy, that he was afflicted 
with a serious disease, it was his duty to so inform the insurance company. 
Indeed, it may be conceded that if, prior to the date of the issuance of this policy, 
Mr. Chase was aware, or seriously apprehended, that he was suffering from any 
disease that was likely to seriously impair his health, his beneficiary would not 
be entitled to recover in this action. The material and controlling findings of 
the trial court in this case are those in which it is found that the insured was 
not in possession of knowledge as to his condition such as would lead him to 
apprehend that his life or his health was seriously endangered. The evidence 
in the record is such as to justfy the conclusion that up to and including the 
time he made application for life insurance he considered himself a hale, hearty 
man. His occupation was the strenuous one of a cement worker, and his wife 
testified that up to the attack of illness which occurred April 7, 1927, in the several 
years she had been married to him, he had never been sick or had a doctor, 
or complained of any pain or illness. The court was justified in finding that on 
the 5th day of April he considered himself a well man. The only thing that 
occurred between that date and the 11th of April, the date of the issuance of 
the policy, to warn him of a different condition, was a sudden attack of illness on 
the night of the 7th, from which he appears to have speedily recovered, as a 
day or two later he visited his wife, who was temporarily in another town with 
relatives. At that time, his only reference to this attack seems to have been 
called out by some conversation relating to the taking out of insurance by some 
acquaintance. His wife testifies that he jokingly referred to the fact that he had 
taken out an insurance policy, and that he was pretty sick a night or two after- 
wards, and he did not know but that she would have occasion to enjoy his 
insurance money earlier than he had anticipated. There was nothing in the 
conversation to indicate that he had taken the matter seriously, or that he was 
still suffering from the effects of the attack. It was not until after the 11th 
of April that there was a recurrence of his trouble, and he received information 
that it would probably be necessary for him to go to the hospital for an operation. 
His actual condition was determined through the operation itself on the 16th of 
April, when it developed that he was suffering from a gall stone impacted in the 
passage from the kidneys to the bladder. How long this trouble had been progress- 
ing, does not appear. The medical evidence is to the effect that he might not 
have been conscious of any severe pain from this source until the gall stone 
passage from the kidneys to the bladder. How long this trouble had been progress- 
cause of death was “myocarditis post operative paralytis illem impacted stone 
in uretur.” As nearly as we can make out, this means in layman’s English that 
he had a gall stone impacted in the passage from the kidneys to the bladder, 
accompanied by a condition of the heart which indicated a weakening or break- 
ing down of the muscle cells, and that these conditions, including the operation 
for removal of the gall stone, caused the death of the insured. 


It appears that the heart affection might have existed for some period with- 
out the patient being aware of any serious condition. It seems unlikely from 
the testimony of the doctors that there could have been any movement of the 
gall stone between the kidneys and the bladder without severe pain. The patient 
did have severe pain on the 7th of April, but there is no evidence that he had 
ever had it before, or that he knew what caused it. For all the evidence dis- 
closes, it may have been attributed to an attack of colic or indigestion. There is 
doubtless some point of time when these gall stones begin their painful passage 
from the kidney to the bladder, and it does not appear how far this stone had 
progressed before it became impacted. 


So far as the indication of heart trouble is here involved, it appears from the 
testimony of Dr. Savage, the surgeon who performed the operation, that he 
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himself did not suspect its existence until three or four days after the operation. 
He says: 

“T began to suspect it from the very poor way his heart was acting. 

“Q. Then you would not hardly believe that this man had known that him- 
self would you? A. My honest opinion is that he probably know nothing of it. 
That is only an opinion; I don’t know; I never saw him before I operated on him.” 

This doctor also testified that, excepting the process of movement of gall 
stones, the disturbance might be very indefinite, probably indicating a digestive 
disturbance. With the exception of the single attack of April 7th, it does not 
appear that the patient was subject to any degree of suffering that would indicate 
a serious condition, until he was taken to the hospital, after which the record dis- 
closes that he was in a very serious condition, and suffered almost continuous 
attacks of renal colic. 

While the unliklihood of a patient in the condition the insured was in at 
the time of the operation having reached that stage ot the disease without be- 
coming aware of some serious ailment, is apparent, it is purely a matter of 
inference, as there is no direct evidence to support appellant’s contention that 
the insured knowingly misrepresented his condition, or that the insurance com- 
pany was misled by any conscious or intentional concealment on his part. On 
the other hand, the circumstances presented to the court are such as make it 
entirely possible, if not probable, that the deceased, up to the time he went to 
the hospital, was unaware of his condition. The burden of proof in this parti- 
cular was upon the plaintiff, and, on the strength of conflicting evidence and 
inferences, the court found in favor of the insured. We think there was 
reasonable basis for such finding, and, without going further into the details 
of the evidence, are of the opinion that the findings in this essential particular 
are supported by the evidence. This is the only important point in the case. 

[3] Appellant specifies finding No. X as unsupported by the evidence. 
The court there finds that it is not true that the defendant would never have 
entered into the insurance contract with the said decedent, except for the 
statements made by the said decedent; that it is not true that the defendant 
relied on the statements of said decedents. We doubt if this finding is sup- 
ported by the evidence, but it is not material to the decision of the case. As- 
suming, as is doubtless the fact, that the defendant company did rely upon the 
representations of the insured in his application, and would not have entered into 
the contract of insurance if such representations had not been made, yet if, as the 
court has found, such representations were honestly made, and were justified by 
the decedent’s then knowledge of his physicial condition, the mere fact that the 
representations of the insured were proved to be unfounded by subsequent events, 
in the absence of fraud or deceit, would not void the policy. 

[4] As a further ground of error, appellant relies on his demurrer to the 
complaint, for want of facts sufficient to constitute a cause of action, for the 
reason that the complaint fails to expressly allege that the insured was in good 
standing in the association at the time of his death. The third paragraph of 
the policy provides that the right of the beneficiary to collect the insurance 
is predicated on the condition that the member is in good standing at the time 
of death. We think this specification of error is not deserving of much considera- 
tion. The facts of the case as set out in the complaint show that the condi- 
tions of the contract had been met by the insured by the payment of all dues 
provided for in the policy, up until the time of death, and no other liability 
is shown under the policy which could have changed ‘his status within the few 
days that elapsed from the application for insurance and the death of the in- 
sured. If anything of that kind occurred, we think it would have been incum- 
bent upon the appellant to have pleaded it by way of defense. 


[5] Appellant’s counsel also took exception to the denial of his application 
to reopen the case to take the testimony of one Dr. Wiley, who was the physic- 
ian attendant upon the insured just prior to his being taken to the hospital. 
This application was made on affidavit and notice of motion, several days after 
the conclusion of the trial. Dr. Wiley was present in court during the trial, 
on behalf of the plaintiff, but was not called to the witness stand. Counsel 
for appellant alleges that his failure to use Dr. Wiley as a witness was because 
he relied upon some statement of plaintiff’s counsel that he intended to call 
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him, and counsel for appellant expected to be able to cross-examine him. How- 
ever, there seems no good reason why at or before the submission of the case, 
when it became apparent that plaintiff was not going to use the witness, he 
should not have been brought into court on behalf of defendant. Furthermore, 
appellant, in his affidavit, fails to state what facts, if any, in his behalf, he ex- 
pected to prove by this witness, or whether his testimony would be material 
to appellant’s case. On the contrary, the affidavit indicates that the doctor 
would have testified, if called to the stand, in support of plaintiff’s case. 

For the reasons hereinbefore stated, the judgment is affirmed. 

We concur: Barnard, J.; Marks, J 


SOVEREIGN CAMP, W. O. W., v. BOWMAN. (No. 19932.) 
Court of Appeals of Georgia, Division No. 1. Nov. 13, 1929. 
150 Southeastern Reporter 436. 
1. INSURANCE—CODE PROVIDING SERVICE NOT TIMELY MADE BE- 

FORE APPEARANCE TERM SHALL BE GOOD FOR NEXT TERM 

IS APPLICABLE TO SERVICE ON INSURANCE COMMISSIONER, 

IN ACTION AGAINST FRATERNAL BENEFICIARY ASSOCIATION 

(Civ. Code 1910, § 5570; Laws 1914, p. 111, § 17). 

Civ. Code 1910, § 5570, providing that whenever process is not served length 
of time required by law before appearance, term such service shall be good 
for next succeeding term thereafter, which shall be appearance term, is ap- 
plicable to service of process on insurance commissioner, in action against 
fraternal beneficiary association, though Laws 1914 p. 111, § 17, provides that 
legal process shall not be served on society in any other manner than pro- 
vided therein. 

(For other cases, see Insurance, Dec. Dig. § 814.) 


2. INSURANCE—INSURER, RECEIVING PREMIUMS AFTER KNOWL- 
EDGE THAT STATEMENTS BY INSURED WERE UNTRUE, WAIVED 
FORFEITURE WHICH MIGHT RESULT FROM .BREACH OF WAR- 
RANTY. 

Where insurer, after issuing policy, obtained knowledge that certain state- 
ments material to risk made by assured to procure insurance are untrue, but 
which were by him warranted to be true, and, notwithstanding such knowledge, 
insurer thereafter received premiums, in accordance with policy, insurer after 
loss waived any forfeiture which might have otherwise resulted from breach 
of warranty, and was estopped to deny validity of policy. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 


4. INSURANCE—PROVISION IN CERTIFICATE AGAINST ESTOPPEL 
OR WAIVER BY ACTS OF CAMP OFFICER OR MEMBER OF BENE- 
FICIARY ASSOCIATION AFTER FORFEITURE DID NOT PRECLUDE 
ESTOPPEL BY SOCIETY ITSELF. 

Provision in policy of fraternal beneficiary association that, if certificate 
is forfeited for any cause, acceptance of payments or other act by any camp 
officer or member of society after forfeiture shall not operate estoppel or waiver 
of terms of contract, if binding on insured, referred to estoppel by acts of officer 
or member of local camp or lodge, and did not mean that knowledge by society 
itself of acts of officer of local camp and acquiescence therein by officers of 
supreme lodge would not operate as estoppel or waiver of terms of contract 
of insurance. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 


Error from Superior Court, Walker County; James Maddox, Judge. 

Action by Inez Bowman against the Sovereign Camp, Woodmen of the 
World. Judgment for plaintiff, and defendant brings error. Affirmed. 

Rosser & Shaw, of La Fayette, for plaintiff in error. 

Maddox, Matthews & Owens, of Rome, and Norman Shattuck, of La Fay- 
ette, for defendant in error. 

Syllabus Opinion by the Court. 

Broyiés, C. J. [1] 1. Section 5570 of the Civil Code of 1910, providing that, 
“whenever process is not served the length of time required by law before the 
appearance term, such service shall be good for the next succeeding term there- 
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after, which shall be the appearance term,” is applicable to the service of pro- 
cess upon the insurance commissioner in an action against a fraternal bene- 
ficiary association although it is stipulated in the statute providing for such service 
(Ga. Laws 1914, p. 111, § 17) “that no such service shall be valid or binding against 
any such society when it is required thereunder to file its answer, pleading 
or defense in less than thirty days from the date of mailing the copy of such 
service to such society. When legal process against any such society is 
served upon said insurance commissioner he shall forthwith forward by reg- 
istered mail one of the duplicate copies prepaid and directed to its secretary 
or corresponding officer. Legal process shall not be served upon any such society 
except in the manner provided herein.” 

Under the above-stated ruling and the facts of the instant case, the court 
did not err in passing the following order: “After a hearing on the within ex- 
ceptions [to the service of process], it is ordered that same be overruled in so 
far as same asks that suit be dismissed. Ordered further that, it appearing 
that service being too late for February term, the May term is adjudged to be 
the appearance term, and the August term, 1928, is adjudged to be the trial 
term of said case.” 

[2, 3] 2. “If, after a policy of insurance has been issued, knowledge be 
brought home to the insurer that certain statements material to the risk made 
by the assured to procure insurance are untrue, but which were by him war- 
ranted to be true, and, notwithstanding such knowledge, the insurer thereafter 
receives the premiums, in accordance with the terms of the policy, he will, 
after loss, be held to have waived any forfeiture which might otherwise have 
resulted from such breach of warranty, and would be thereafter estopped to 
deny the validity of the policy.” German-American Mutual Life Ass’n v. Far- 
ley, 102 Ga. 720(3), 742, 743, 29 S. E. 615, and citations; New York Life Insur- 
ance Co. v. Dumler (C. C. A.) 282 F. 969; 14 R. C. L. § 367, p. 1190. 

(a) “Waiver of a forfeiture, though in the nature of an estoppel, may be 
created by acts, conduct, or declarations insufficient to create a technical es- 
toppel.” New York Life Ins. Co. v. Dumler, supra, headnote 2. 

[4] (b) A waiver of a forfeiture may be created by acts, conduct, or de- 
clarations of the insurer, although the certificate of insurance contain the fol- 
lowing provision: “Should this certificate be forfeited for any cause, the ac- 
ceptance of any payments from or for the member or other act by any camp 
officer or member of the society after said forfeiture, shall not operate as an 
estoppel or waiver of the terms of this contract.” Conceding (but not decid- 
ing) that such a provision in a certificate of insurance issued .by a fraternal 
beneficiary association is binding upon the insured, the provision, properly con- 
strued, means that the acceptance of any payments from the insured, or other 
act, by any officer or member of a local camp or lodge of the society, shall not op- 
erate as a waiver or an estoppel. It should not be construed to mean that knowledge 
by the society itself of such acts of an officer of a local camp, and acquiescence 
therein by the officers of the supreme lodge or camp, would not operate as an 
estoppel or a waiver of the terms of the contract of insurance. 

3. In the instant case, there was some evidence which authorized a finding 
that the insurer, after knowledge of the facts that the insured had made certain 
untrue statements about his health, material to the risk, and made to procure 
the insurance, had received the premiums due under the terms of the certi- 
ficate of insurance, and that the insurer had thereby waived the forfeiture and 
was estopped to deny the validity of the policy. 

4. Under the above-stated rulings, the court did not err in overruling the 
demurrer to the petition as amended or in refusing to grant a new trial. 

Judgment affirmed. 

Luke and Bloodworth, JJ., concur. 
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OHIO NAT. LIFE INS. CO. v. STAGNER. 
Court of Appeals of Kentucky. Oct. 25, 1929. 
21 Southwestern Reporter (2d) 289. 

2. INSURANCE—WHETHER INSURED WAS SO DISABLED AS PRE- 
SUMABLY TO BE PERMANENTLY, CONTINUOUSLY, AND WHOL- 
KOR JURY FROM PURSUING GAINFUL OCCUPATION HELD 
“OR J ‘ 

Evidence in action on life policy relative to whether insured was so disabled 
by bodily injury or disease as presumably to be permanently, continuously, and 
wholly prevented for life from pursuing any and all gainful occupations held suffi- 
cient for submission to jury. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 


Appeal from Circuit Court, Calloway County. 

Action by Frank B. Stagner against the Ohio National Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 

Herschel T. Smith, of Fulton, for appellant. 

E. P. Phillips and Joe H. Weaks, both of Murray, for appellee. 

DiEtzMAN, J. This is the second appeal of this case. The opinion on the 
former appeal appears in 223 Ky. 571, 4 S. W.(2d) 364, where a statement of the 
facts and issues involved in this case may be found. It was held in that opinion 
that the evidence produced by the appellee in support of his claim under the insur- 
ance policy sued upon did not entitle him to any recovery, and the opinion directed 
that, if the evidence should be the same on the next trial, the court should give a 
peremptory instruction to find for the appellant. On the return of the case to 
the lower court, a second trial was had, which again resulted in a verdict for the 
appellee in the sum of $801.91. From the judgment entered on that verdict, this 
appeal is prosecuted. 

[1] Although many grounds were put forward in the lower court in support 
of appellant’s motion there for a new trial, it is only insisted here that ap- 
pellant’s motion for a directed verdict should have been sustained. Under 
the well-settled practice of this court, the other grounds relied upon in the lower 
court are abandoned in this. We shall therefore confine ourselves to the inquiry 
as to whether or not the appellant was entitled to a directed verdict. The issue in 
this case was whether the appellant was so “disabled by a bodily injury or disease 
as presumably to be permanently, continuously and wholly prevented for life from 
pursuing any and all gainful occupations.” If he was, he was then entitled to 
certain monthly payments, which would cease should he ever recover so as to be 
able to engage in any gainful occupations. He was also entitled during such dis- 
ability to be relieved from having to pay the premiums on his policy. Now if the 
evidence at the last trial was no stronger than that produced at the first trial, ap- 
pellant is correct in its contention that it should have had a peremptory instruction. 
The opinion on the former appeal so held. While the evidence for the appellant on 
the last trial is to the effect that the appellee is not ill and that nothing wrong can 
be discovered in his condition, yet the evidence for the appellee is to the effect that 
he is suffering from pellegra. It is true that on the last trial, as on the first, ap- 
pellee’s physician Dr. Rob Mason did not testify convincingly that appellee was so 
disabled by disease as presumably to be permanently prevented for life from 
pursuing any gainful occupation; but the testimony of his other physician, Dr. Will 
Mason, is to that effect and that appellee is suffering from pellegra; that such dis- 
ease is permanent in its nature, not one person in fifty ever recovering from it; 
that appellee is so disabled by that disease as presumably to be permanently affected 
by it; and that, by reason of such disability, appellee is not fitted for any work and 
should not do any work. Dr. Will Mason did not testify on the former trial. Al- 
though appellant vigorously attacks his testimony, it was for the jury to say whe- 
ther they believed it or pot. 

Appellant argues, however, that, despite what appellee’s doctors said about 
his ingapacity for work, he was doing some work, and hence did not bring himself 
within the terms of his policy. The evidence shows that appellee was a farmer; 
that he gave up farming due to his condition; that, while he did make two long 
trips on a truck engaged in the transfer business after this suit was brought, he 
had a man along to do most of the work; that he now does a little office work, such 
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as answering telephones and the like, for his son who is engaged in the transfer 
business; but that he is not doing any such work as he did before he fell ill as he 
claims. He says that he cannot do that character of work any more, and his doc- 
tors corroborate him In the case, of Fidelity & Casualty Co. of New York v. 
Logan, 191 Ky. 92, 229 S. W. 104, where the assured, a lawyer who devoted most 
of his time to caring for his timber and mining interests, was not able after the 
accident to do as much as one-third of his usual work, and where his injuries were 
such that prudence required him to desist from transacting any business, it was 
held that he was totally disabled within the meaning of his policy, notwithstanding 
that he was able to write or dictate letters occasionally, to go to his office at times, 
and to go upon some of his properties. This Logan Case is no stronger than ap- 
pelle’s proof in this case concerning the extent of his disability, if he is disabled. 
See, also, Fidelity & Casualty Co. of New York v. Hart, 142 Ky. 25, 133 S. W. 996; 
Astna Life Ins. Co. v. McCullagh, 195 Ky. 136, 241 S. W. 836. In Continental Cas- 
ualty Co. v. Linn, 226 Ky. 328, 10 S. W.(2d) 1079, 1082, we said: 

“An insurance policy must be interpreted according to its true character and 
purpose, and in the sense in which the insured had reason to suppose it was under- 
stood. The application of this liberal rule of construction has been made to varying 
provisions of insurance policies and the extent of recovery thereunde r—specifically 
to the term ‘total disability,’ which is never given its strict literal meaning of ab- 
solute helplessness or entire physical disability, but rather as inability to do sub- 
stantially or practically all material acts in the transaction of the insured’s busi- 
ness in his customary and usual manner.” 

The cases are conclusive of appellant’s contention on this point, As the only 
question presented for decision is whether or not a directed verdict should have 
been given and as that depends on whether or not there was any evidence to go to 
the jury, and, as we have seen, the evidence of Dr. Will Mason was sufficient for 
that purpose, it follows that the motion for a directed verdict was properly over- 
ruled. 

The judgment of the lower court is therefore affirmed. 


STRINGER v. NATIONAL BENEFIT LIFE INS. CO. OF WASHINGTON, 
D.C. ‘Clo. 3974) 
Court of Appeals of Louisiana, Second Circuit. Nov. 18, 1929. 
124 Southern Reporter (2d) 533. 

1. INSURANCE—IN ACTION ON POLICY TAKEN OUT BY INSURED, IT 
IS NOT NECESSARY FOR BENEFICIARY TO ALLEGE THAT HE 
HAD INSURABLE INTEREST. 

Where one insures his life for benefit of another it is not necessary, in 
action on policy, for beneficiary to allege that he had insurable interest in life 
of insured. 

(For other cases, see Insurance, Dec. Dig. § 630.) 


2. INSUR, *—AUNT, WHO HAD RAISED INSURED, WHO CONTRI- 
BUTED TO AUNT’S SUPPORT, HELD TO HAVE INSURABLE IN- 
TEREST IN HIS LIFE. 

Where beneficiary was aunt of insured, and had raised insured until able 
to support himself, and thereafter he had contributed to beneficiary’s support, 
beneficiary held to have insurable interest. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

Appeal from First Judicial District Court, Parish of Caddo; Robert Rob- 
erts, Judge. 

Action by Effie Stringer against the National Benefit Life Insurance Com- 
pany of Washington, D. C. From a judgment in favor of plaintiff, defendant 
appeals. Affirmed. 

John B. Files, of Shreveport, for appellant. 

Lewell C. Butler, of Shreveport, for appellee. 

RrYNOLDs, J. This is a suit upon a contract of life insurance. 

The plaintiff alleged that defendant issued, on October 24, 1927, its policy 
of insurance on the life of Rubin Simmons, and thereby promised in considera- 
tion of certain premiums, paid and thereafter to be paid, to pay to plaintiff 
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$500 at his death, if he died more than nine calendar months thereafter, or 
three fourths of that amount, if he died after 9 calendar months and within one 
year from the issuance of the policy. 

She also alleged that Rubin Simmons died on October 2, 1928, that she 
was his aunt, that she had duly furnished defendant with proof of the death 
of the insured, and that it had refused payment of $375 owing on the policy, 
notwithstanding amicable demand. 

The prayer was for judgment for $375, with legal interest thereon from 
judicial demand. 

The defendant filed an exception of no right and no cause of action, and 
after trial the exception was overruled. 

Thereupon defendant answered, setting up several defenses, all of which, 
except one, namely, that it was not alleged or proved that plaintiff had any 
insurable interest in the life of the insured, were abandoned on trial, and are 
not urged in this court. 

On these issues the case was tried, and there was judgment in favor of the 
plaintiff as prayed for, and the defendant appealed. 

Exception of No Cause of Action. 

[1] The exception was based upon the theory that in an action upon a life 
insurance policy it is necessary, in order to show a right of action, for the 
plaintiff to allege facts tending to show that she had an insurable interest in 
the life of the insured, and that an allegation that the insured was the nephew 
of the plaintiff is insufficient to show such interest. 

Where one insures his life for the benefit of another, it is not necessary, 
in an action on the policy, for the beneficiary to allege that he had an in- 
surable interest in the life of the insured. 37 Corpus Juris, p. 608, par. 396. 

On the Merits. 

[2] The only reason shown by the evidence and assigned here for refusal 
to pay the amount stipulated in the policy is that the plaintiff had no insur- 
able interest in the life of the insured. 

It was alleged in the petition, and the evidence showed, that plaintiff was 
the aunt of the insured, and the evidence also showed that the mother of the 
insured died when he was two years old, and the plaintiff took charge of his 
personal welfare during his adolescence, until he was able to earn enough money 
to pay for his life and to take care of himself, and that he had contributed 
wearing apparel and money to his aunt’s support from the time he became able 
to do so. 

The plaintiff testified: 


“Q. After the young man approached manhood, did he help you and your 
children? A. Yes, sir; he would buy the children a pair of shoes, or anything 
he could, so he would do it. 

“Q. Did you pay part of the funeral expenses? A. Yes, sir; I did. 

“Q. How much of that did you pay? A.I think that was $111.50. The 
total expense was $223, and I paid half of it. 

“Q. How many years did you help him as a child? A. Oh, I helped him all 
his life until he was grown; all his life. 

“Q. Then, when he got grown, can you estimate about how much he gave 
you; all told, for you and your children; approximately? A. No, sir; just any 
time he would come in he would help me. 


“Q. Guess at it; you know about what it was? 
than five years. 


“Q. Just about how much did he probably give you in a year? A. Well, 
if the truth be known, I expect that it amounted to $50, or more, a year. Gave 
me money at different times. 

“Q. Fifty dollars a year or more? A. Yes, sir, more; because I remem- 
ber his paying $5 for a pair of shoes for me.” 

Elnora Simmons testified that she was the widow of Rubin Simmons, and— 

“Q. To what extent, if at all, did your husband assist Effie Stringer and 
her children, towards their support, financially? A. He helped he in many 
ways; helped her with the children; when they needed anything he would get 
it for them. 
































A. He helped me more 


* a * * * 


The Insurance Law Journal, Vol. 74 [Feb., 1930 


“Q. What relation, or affection, did your husband have for his aunt, Effie 
Stringer. A. He always had the relation just as his mother; knew no other 
mother. 

“Q. Rubin Simmons’ mother died when? A. His mother died when he was 
two years old. 

“Q. And after that Effie Stringer was practically his mother, you say? A. 
Yes, sir. 

* * * * * * 

“Q. Then, when he got old enough to make money, he began to contribute 
to her support and her children’s support? <A. Yes, sir; he did. 

“Q. Did Effie Stringer pay the funeral expenses of Rubin Simmons. A. 
She paid half of it. 

“Q. How much was that? A. She paid $112, and I paid the other half. 

“Q. Can you estimate about how much your husband helped Effie Stringer 
and her children in later years, or since you married him? A.I do not know, 
sir; it seems like three or four hundred dollars worth since I have known: him. 
He always helped her and her children.” 

The blood relationship existing between plaintiff and the insured, and his 
conduct toward her from the time he reached manhood, was such as to justify 
reasonable expectations of benefit on her part from his continued existence, 
and to give her an insurable interest in his life. 

In Rombach v. Insurance Co., 35 La. Ann. 233, 48 Am. Rep. 239, it was held 
that a son-in-law had an insurable interest in the life of his mother-in-law, the 
court saying: “Even though such legal claim [of the beneficiary upon the in- 
sured for services or support] does not exist, yet where from the personal re- 
lations of the two, and the kindness and good feeling displayed by the insured 
to the insuree, the latter has a reasonable right to expect some pecuniary ad- 
vantage from the continuance of the life of the former or to fear loss from his 
death, and insurable interest will be held to exist.” 

And in Cronin y. Insurance Co., 20 R. I. 570, 40 A. 497, 498, holding that an 
aunt had an insurable interest in the life of her niece, living with her at dif- 
ferent times from early childhood, and whom she supports, the Court said: 

“The principle of these and other like cases is that the interest does not 
depend upon any liability for support, nor upon any pecuniary consideration, 
nor even upon kinship. It may be for the benefit of the old or the young, 
where the relation between the parties is such as to show a mutual interest, and 
to rebut the presumption of a mere wager. The contract is complete and legal 
in itself, and, when considerations of public policy do not prohibit its enforce- 
ment, there is no reason why it should not be carried out. The declaration is 
not objectionable on the grounds of public policy. It shows that the relation 
ment, there is no reason why it should not be carried out. The declara- 
tion in this case shows that the plaintiff’s claim is not objectionable on 
the grounds of public policy. It shows that the relation of the plain- 
tiff and her niece had been of such a character that each had reason 
to rely upon the other in the case of need. Should the younger die 
first, the help and care which might have been expected from her in the de- 
clining years of the aunt could only be supplied by insurance on her life. This 
is no more speculation than a husband’s provision for his wife in the same 
way. It is natural and reasonable, and in accordance with modern business 
methods. In short, it is security for an insurable interest. We therefore think 
that the contract set out in the declaration is valid, since it falls within the 
proper line of distinction between valid contracts, where there is mutual in- 
terest, and invalid contracts, which are evidently mere speculation.” 

The facts of that case were very similar to those of the case at bar. 


Under the law and the evidence, the judgment appealed from is correct, 
and accordingly it is affirmed. 
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OGLESBY v. LIFE INS. CO. OF VIRGINIA. (No. 3681.) 
Court of Appeal of Louisana. Second Circuit. Nov. 18, 1929. 
124 Southern Reporter 551. 

1. INSURANCE—WHERE ASSURED’S APPLICATION WAS NOT PART 
OF INDUSTRIAL POLICY, ISSUED WITHOUT EXAMINATION, EVI- 
DENCE OF ASSURED’S MISREPRESENTATIONS IN APPLICATION 
HELD INADMISSIBLE (ACT NO. 65 OF 1906; ACT NO, 52 OF 1906, AS 
AMENDED AND RE-ENACTED BY ACT NO. 227 OF 1916; ACT NO. 97 
OF 1908). 

In action on industrial insurance policy under Act No. 65 of 1906, issued without 
medical examination of assured, where application and answers of assured were 
not attached to policy, evidence offered for purpose of showing fraudulent state- 
ments in application held inadmissible, in view of Act No. 52 of 1906, as amended 
and re-enacted by Act No. 227 of 1916, which declares that application should be 
attached to policy to be part thereof, and Act No. 97 of 1908, to overcome pre- 
sumption that assurer had waived right to claim forfeiture on ground that assured 
had not made true disclosure of condition of her health. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

2. INSURANCE—ASSURER COULD NOT CLAIM POLICY WAS VOID BE- 
CAUSE OF ASSURED’S HEALTH AT DELIVERY THEREOF, AFTER 
WAIVER OF RIGHT TO CLAIM FORFEITURE FOR MISREPRESEN- 
TATION IN APPLICATION. 

Where assurer had waived right to claim forfeiture of policy because answers 
of assured as to condition of her health in application were not true, assurer could 
not claim policy was void under provision therein that assurer did not assume any 
obligation, unless assured was in sound health at time policy was delivered. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

‘ Appeal from First Judicial District Court, Parish of Caddo; Robert Roberts, 

Judge. 

Action by E. L. Oglesby, tutor, against Life Insurance Company of Virginia. 
From a judgment in favor of plaintiff, defendant appeals. Affirmed. 

Wilkinson, Lewis, Wilkinson & Burford and Roberts & Naff, all of Shreveport, 
for appellant. 

Bryan E. Bush, of Shreveport, for appellee. 

Wess, J. The defendant appeals from a judgment rendered against it on an in- 
surance policy written by it on the life of Mrs. Béssie Oglesby, which was signed 
by the assurer on June 25, 1928, and delivered a few days thereafter to the assured, 
who died on January 6, 1929. 

[1] The amount payable under the contract in event of death of the assured 
was less than $500, and the premiums were payable weekly, thus placing the con- 
tract within that class of insurance defined by Act No. 65 of 1906, as industrial 
insurance; and appellant complains of the ruling of the court sustaining an objec- 
tion to the introduction of any evidence to support the defendant’s allegations that 
the assured had made false and fraudulent statements in an application for insur- 
ance on the faith of which, it is alleged, the defendant contracted, or in support of 
the allegation that the assured was not in sound health on the date the policy was 
delivered. 

Appellant urges that the objection to the introduction of evidence in support 
of its allegations was based on Act No. 52 of 1906, as amended and re-enacted by 
Act No. 227 of 1916, and Act No. 97 of 1908, and that the ruling was based upon 
those statutes, which appellant urges were not applicable to the contract sought to 
be enforced, and, in any event, that Act No. 97 of 1908 alone was applicable, and 
not Act No. 52 of 1906, as amended. 

Defendant concedes that those statutes have often been applied to industrial 
insurance contracts (Brown v. Casualty Company, 161 La. 231, 108 So. 464, 45 A. 
L. R. 1521; Whitmeyer v. Liberty Industrial Ins. Co., 166 La. 328, 117 So. 268; 
Kilbourne v. Life & Casualty Ins. Co., 2 La. App. 275; Silver v. National Life 
Ins. Co., 6 La. App. 97; Pierce v. Liberty Industrial Ins. Co., 7 La. App. 626; Po- 
lite v. National Accident Ins. Co., 9 La. App. 83, 118 So. 846), but it urges that 
the court’s attention was not directed to Act No. 65 of 1906, in which industrial 
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insurance contracts are defined, and the conditions with which corporations and 
other legal persons who undertake to write such class of insurance must comply, 
nor to Act No, 256 of 1912, providing for the organization, admission, and con- 
ditions under which fraternal societies are permitted to write insurance contracts 
in this state, and the decision in Mull v. Sovereign Camp of the Woodmen of the 
World, 2 La. App. 401, in which it was held that Act No. 52 of 1906, as amended, 
was not applicable to insurance contracts written by fraternal associations. 

In other words, it is urged that Act No. 52 of 1906, as amended, which de- 
clares that all life insurance policies shall contain the contract between the parties, 
and that, in order for the application of the assured and the statements made 
thereunder to be made a part of the contract, it is essential that the application 
and statements be written and indorsed or attached to the contract, and that Act 
No. 97 of 1908, which in substance declares that, where an insurance policy is is- 
sued without a medical examination of the assured, the solicitor of the assurer 
who takes the application for the policy or collects the premiums, shall be con- 
sidered as the agent of the assurer, imputing the knowledge which the agent may 
have or could have obtained with the exercise of reasonable diligence to his prin- 
cipal, are general statutes, and not applicable to industrial insurance contracts, 
which it is urged are under the provisions of Act No. 65 of 1906, placed in a spe- 
cial class, and that such contracts must be construed under the general law relative 
to contracts and according to the provisions of the contract. 

The policy sought to be enforced here declares that it contains the entire 
contract between the parties, and on its face there appear all of the essentials of 
a valid contract on the part of the assurer; that is, its consent and a valid right 
and cause for its obligation, and there is not any reference whatsoever to any ap- 
plication or statements previously made by the assured; and, although defendant 
alleges that the contract was entered into in faith of the truth of representations 
made by the assured, it is not alleged that there was any contemporaneous agree- 
ment, either verbal or written, between the parties stipulating, either that the as- 
surer had consented to the contract in faith of the truth of any representations 
made by the assured or that the contract should be considered in connection there- 
with; and, even conceding that neither Act No. 52 of 1906, as amended, nor Act 
No. 97 of 1908, are applicable, the contract suggests that defendant could not avoid 
its obligations thereunder on the ground that the assured had made false repre- 
sentations as to matters which do not appear from the contract to have been con- 
sidered by the parties. 

But, considering the defendant’s contention that industrial life insurance con- 
tracts are placed in a special class, and that neither Act No. 52 of 1906, as amended, 
nor Act No. 97 of 1908, are applicable to such contracts, we do not ‘find anything 
in Act No. 65 of 1906 which could be said to indicate that it was the intention of 
the Legislature to place such contracts beyond the scope of general statutes pre- 
viously enacted, or which might be subsequently enacted. 

The title and body of the statute (Act No. 65 of 1906), we think, clearly 
shows that its only object was to permit corporations and other legal persons to 
issue life insurance policies, when the amount payable under the contract was less 
than $500, and the premiums were to be paid at short intervals, without complying 
with other conditions required of companies writing policies for larger amounts, 
or where the premiums were payable quarterly, etc., and, conceding that insurance 
policies issued by fraternal societies and associations to their members are not, 
under the provisions of Act No. 256 of 1912, affected by either Act No. 52 of 1906, 
as amended, or Act No. 97 of 1908, it is sufficient to state that it is not suggested 
that defendant is a fraternal society or that its business was conducted on the 
fraternal plan, or that there was any other relation between defendant and the 
assured than resulted from their agreement. 


As stated, the application and answers of the assured were not attached to 
the policy when it was issued, and it is conceded that, if Act No. 52 of 1906, as 
amended, is applicable, defendant could not under the provisions of that statute 
use the applications and answers. of plaintiff thereunder in defense of the action 
to enforce the,contract (Whitmeyer v. Liberty Industrial Ins. Co., 166 La. 328, 
117 So. 268), but, as previously stated, it is urged that Act No. 52 of 1906, as 
amended, is not applicable, and that Act No. 97 of 1908 is alone applicable. 
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There is not any apparent conflict in the provisions of Act No. 52 of 1906, as 
amended, and Act No. 97 of 1908, in so far as the statutes may be applicable to life 
insurance contracts, and, if Act No. 52 of 1906, as amended, be considered as ex- 
pressing the general policy of the law, the latter might be considered as supple- 
mentary of the former. However, the title of Act No. 52 of 1906, as amended, 
restricts its provisions to life insurance contracts, while the title of Act No. 97 of 
1908 apparently restricts its provisions to life, accident, and health insurance pol- 
icies which are issued without a medical examination of the assured, and it appears 
that the construction heretofore placed upon the statutes has been that Act No. 97 
of 1908 is alone applicable when the policy is issued without a medical examination 
of the assured. 

Defendant, however, apparently concedes that the statute (Act No. 97 of 1908) 
is not merely a declaration that certain facts will enable the assured to plead estop- 
pel; and that when, as in the present case, the application of the assured has been 
taken by a solicitor of the assurer, and the policy has been issued without any 
medical examination of the applicant, the assurer shall be presumed to have waived 
any right to claim a forfeiture of the policy on the ground that the assured did not 
make full and true answers in the application as to his or her health, in the absence 
of an allegation that the solicitor of the assurer did not have an opportunity to as- 
certain the true condition of the health of the applicant, and that he could not have 
obtained such information in the exercise of reasonable diligence. 

Defendant alleges that its agents had made an investigation of the health of 
the applicant, and we might assume that the agents of the assurer had opportunity 
to ascertain the true condition of the health of the applicant, but defendant does 
not state what was the nature of the investigation made by its agents; that is, of 
whom they inquired as to the health of the applicant, and the answer, we think, 
clearly indicates that the agents of the assurer did not make any inquiry whatso- 
ever of other persons as to the condition of the health of the applicant, the excuse 
being that the applicant appeared to be in good health, and that the nature of the 
mortal maladies with which she is alleged to have been affected were such that 
only a physician could have ascertained her true condition. 

We think the statute anticipated the very situation with which the answer of 
the defendant indicates its agents were confronted, but we do not think it regards 
the situation as showing that the agents of defendant were without an opportunity 
to ascertain the true condition of the applicant’s health, and relieve them of ex- 
ercising reasonable diligence to obtain such information, otherwise the statute might 
as well not have been written, and we do not think evidence was admissible under 
the answer to overcome the presumption that defendant waived any right it may 
have had to claim a forfeiture of the policy on the ground that the assured had 
not made full and true answers as to the condition of her health. 

[2] The policy contained a provision that the assurer did not assume any ob- 
ligation thereunder, unless the assured was in sound health at the time the policy 
was delivered, and that in such event the contract should be void; and the answer 
of the defendant set up that the health of the assured was at the time of the de- 
livery of the policy in the same condition as it alleged existed at the time of the 
application, and it is urged that, should it be held that defendant waived the right 
to claim a forfeiture of the contract on the ground that the assured had not made 
full and true answers in the application as to the condition of her health, it should 
nevertheless have been permitted to show she was not in sound health by reason 


of the continuance of the pathelogical conditions existing at the time of the ap- 
plication. 


The law, we think, clearly contemplates that the assurer must determine the 
risk by an investigation made before agreeing to contract; either from the answers 
of the applicant to questions propounded to him, and an examination made by the 
physician selected by the assurer, or from the answers of the applicant to questions 
propounded to him and an investigation made by the agents of the assurer. And 
where, as in the present case, the assurer has waived any right to claim a forfeiture 
of the policy on the ground that the answers of the assured were not full and true, 
the assurer should not be permitted to show that the assured was in fact affected 
by the diseases as to which she was interrogated and which she denied having, 
and to show that her answers were false and that the disease continued and existed 
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at the time the contract was delivered, and that the assured was not thus in sound 
health at the time the policy was delivered. See Brown v. Continental Casualty 
Co., 161 La. 231, 108 So. 464, 45 A. L. R. 1521; Silver v. National Life Ins. Co., 
: La. App. 95; also Metropolitan Life Ins. Co. v. Moore, 117 Ky. 651, 79 S. 
N. 219. 


The judgment is affirmed. 


KOTHE v. PHOENIX MUT. LIFE INS. CO. 
Supreme Judicial Court of Massachusetts. Suffolk. Nov. 26, 1929. 
166 Northwestern Reporter 737. 

1. INSURANCE—CASH SURRENDER CLAUSE HELD BINDING ON 
LIFE POLICY, WHETHER ISSUED OR DELIVERED IN COMMON- 
WEALTH BY FOREIGN COMPANY OR ISSUED BY DOMESTIC 
COMPANY (G. L. c. 175, § 144, and § 132, as amended by St. 1927, c. 93, § 2). 
Cash surrender clause of life insurance policy held binding on parties, whether 

policy was issued or delivered in Massachusetts by foreign company, in which 

case its form must have been approved by insurance commissioner under G. 

L. c. 175, § 132, as amended by St. 1927, c. 93, § 2, or by domestic life insur- 

ance company, in which case similar clause would have been required by G. L. 

c. 175, § 144. 

(For other cases, see Insurance, Dec. Dig. § 244.) 

2. INSURANCE—LIFE INSURANCE POLICY IS NONNEGOTIABLE 
CHOSE IN ACTION, WITH RIGHT TO RECEIVE CERTAIN SUM IN 
FUTURE ON HAPPENING OF CERTAIN CONTINGENCIES. 

A life insurance policy is a nonnegotiable chose in action, with right to 
receive a certain sum of money in the future on happening of certain contin- 
gencies. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

5. INSURANCE—ASSIGNMENT OF INSURED’S INTEREST IN LIFE POL- 
ICY VESTED IN ASSIGNEE ONLY RIGHTS ORIGINALLY VESTED 
IN INSURED. 

Assignment of all of insured’s right, title, and interest in life insurance pol- 
icy to a creditor by special master vested in assignee only such rights as were 
originally vested in insured. 

(For other cases, see Insurance, Dec. Dig. § 219.) 


6. INSURANCE—COMPLIANCE WITH CASH SURRENDER CLAUSE IS 
CONDITION PRECEDENT TO RECOVERY OF CASH SURRENDER 
VALUE OF POLICY BY INSURED, CREDITOR, OR TRUSTEE IN 
BANKRUPTCY. 

Compliance with cash surrender clause in contract of life insurance is con- 
dition precedent to recovery of cash surrender value, whether by insured, an at- 
taching or execution creditor or trustee in bankruptcy. 

(For other cases, see Insurance, Dec. Dig. § 244.) 


7. INSURANCE—STIPULATIONS IN INSURANCE POLICIES ARE CON- 
. DITIONS WHICH INSURED MUST COMPLY WITH TO RECOVER 
FROM INSURER. 

Stipulations in insurance policies constitute conditions, which must be com- 
plied with by insured before there can be recovery from insurer. 
(For other cases, see Insurance, Dec. Dig. § 249.) 


8. INSURANCE—CLAUSE REQUIRING SURRENDER OF LIFE POLICY 
TO COLLECT CASH SURRENDER VALUE HELD BINDING ON AS- 
SIGNEE OF ABSCONDING INSURED’S INTEREST. 

Clause in life insurance policy, requiring surrender thereof at insurer’s 
home office to collect cash surrender value, held binding on creditor to whom in- 
sured’s interest in policy was assigned by special master, though insured had 
absconded, in absence of showing that surrender was impossible. 

(For other cases, see Insurance, Dec. Dig. § 219.) 


Exceptions from Superior Court, Suffolk County; Bishop, Judge. 
Action by Carl H. Kothe against the Phcenix Mutual Life Insurance Com- 
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pany. Defendant’s requests for certain rulings were denied and a finding made 
in plaintiff’s favor, and defendant brings exceptions. Exceptions sustained. 

F. H. Pardee, of Boston, for plaintiff. 

W. I. Badger, of Boston, for defendant. 

Crossy, J. This is an action of contract to recover the cash surrender value 
of a policy of life insurance issued by the defendant November 8, 1921, on the 
life on one Theodore N. MacKay. Section 13 of the policy in part is as fol- 
lows: “At any time after the premiums for two years have been paid the Com- 
pany will purchase this policy for its cash value on satisfactory release by the 
insured and assigns and surrender at the Home Office while it is in force, or 
within the thirty-one days of grace hereinbefore provided.” 

[1] The policy was issued apparently by a foreign company. It does not 
appear from the record whether it was issued in this Commonwealth or else- 
where. If it was issued or delivered in Massachusetts by a foreign company the 
form of the policy must have been approved by the insurance commissioner. 
G. L. c. 175, § 132, as amended by St. 1927, c. 93, § 2. If it was issued by a 
domestic life insurance company a clause similar to the one above quoted would 
have been required by G. L. c. 175, § 144. In any event, wherever the policy 
was issued and delivered, the above quoted clause was a part of the contract 
and binding upon the parties. 

It appears from the record that MacKay had occupied a position of trust 
in the employ of the plaintiff and had appropriated to his own use certain funds 
of his employer. Previously to the bringing of this suit the plaintiff had brought 
a creditor’s bill in the Superior Court to reach and apply certain assets of 
MacKay, including the cash surrender value of the policy issued to him by the 
defendant. On June 1, 1928, a final decree was entered in that suit establishing 
the indebtedness of MacKay to the present plaintiff in the sum of $3,225, order- 
ing the payment of the same and in default of payment appointing a special 
master to sell the policy at public auction and to deliver an assignment of the 
same to the purchaser. Pursuant to this decree the special master, on August 
10, 1928, purported to sell all the right, title and interest of MacKay in the 
policy, and executed an assignment of such interests to the plaintiff. Notice of 
the assignment was given to the defendant. On September 8, 1928, demand 
was made by the plaintiff for the cash value, which the defendant refused to 
pay without surrender of the policy. The defendant denies liability to pay 
such surrender value on the sole ground that the plaintiff has not tendered 
the policy to it. 

At the hearing of the case before a judge of the Superior Court it was 
agreed “That due and sufficient notice of the assignment referred to in the 
report of the Special Master was given to the defendant, and on September 8, 
1928, demand for the then cash surrender value was made by the plaintiff on 
the defendant. * * * That at all times subsequent to the decree entered in 
the original suit in equity the whereabouts of the said Theodore N. MacKay 
were unknown to either party. * * * That at no time prior to September 
8th was any notice of any assignment under this policy received by the de- 
fendant. * * * That no loan to the said MacKay upon said policy has been 
made at any time by the defendant. * * * That no surrender of the policy 
itself or any tender of such surrender has been made by any person at any 
time to the said defendant. * * * That the assured under the terms of the 
policy had the right to change the beneficiary. * * * That the plaintiff has 
never had possession of the policy.” 

[2] At the conclusion of the hearing the defendant presented the following 
requests for rulings: “Now comes the defendant in the above entitled action 
and requests the Court to rule as follows: 1. Upon all the evidence the plain- 
tiff is not entitled to recover. 2. The surrender of the policy referred to in 
the plaintiff’s declaration within the provisions of Section 13 * * * is a con- 
dition precedent ;to the right of the insured or of the plaintiff in this action 
or of other person to recover the cash surrender value of the policy.” These 
requests were denied, and a finding was made in favor of the plaintiff in the 
sum of $485.63, the cash surrender value on September 8, 1928, the date of the 
demand, together with interest thereon, making a total of $496.70. The de- 
fendant excepted to the refusal of the judge to rule as requested. The policy 
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fs a nonnegotiable chose in action, with the right to receive in the future a 
certain sum of money upon the happening of certain contingencies. Herman 
v. Connecticut Mutual Life Ins. Co., 218 Mass. 181, 185, 105 N. E. 450, Ann. Cas. 
1916A, 822. 

[3] It is settled that the interest of the insured in a life insurance policy 
is a property right which ordinarily can be reached and applied by a creditor. 
It was said by Hammond, J. in Alexander v. McPeck, 189 Mass. 34, at page 
44, 75 N. E. 88, 92, that “the statute should be broadly construed, and that, if 
the value of either of these rights can be ascertained either by sale or ap- 
praisal, it is within the statute, and that for the purposes of the statute the 
value of each of them can be ascertained by sale or by some other means 
within the ordinary procedure of the court.” Anthracite Ins. Co. v. Sears, 
109 Mass. 383; Blinn v. Dame, 207 Mass. 159, at page 166, 93 N. E. 601, 20 Ann. 
Cas. 1184, and cases cited. 

[4-8] It is a general rule that the parties to a contract are bound by its 
terms expressed in plain and unequivocal language. Under the terms of the 
assignment the plaintiff has all the right, title, and interest that were originally 
vested in the insured, but he has no greater rights. It is plain that compli- 
ance with the surrender clause in a contract of insurance is a condition pre- 
cedent to recovery. Boruszweski v. Middlesex Mutual Assurance Co., 186 Mass. 
589, 590, 72 N. E. 250; Smith v. Scottish Union & National Ins. Co., 200 Mass. 
50, 53, 85 N. E. 841; Nichols v. Continental Ins. Co. (Mass.) 164 N. E. 442. 
An attaching or execution creditor or a trustee in bankruptcy can have no 
greater rights in this respect than could the insured. It has been held that a 
trustee in bankruptcy is bound by clauses of this nature to the same extent 
as the insured. Bennett v. Aitna Ins. Co., 201 Mass. 554, 556, 88 N. E. 335, 131 
Am. St. Rep. 414. See, also, Coggan v. Ward, 215 Mass. 13, 16, 102 N. E. 336; 
Abele v. S. A. Meagher Co., 227 Mass. 427, 429, 430, 116 N. E. 805. The case at 
bar is governed by the principles declared in Johnson v. Phoenix Ins. Co., 112 
Mass. 49, 17 Am. Rep. 65, to the effect that stipulations in insurance policies 
constitute conditions which must be complied with by the insured before there 
can be recovery from the insurer. The circumstance that the insured debtor 
has absconded will not justify us in holding that the defendant cannot rely 
upon the terms of this contract. No facts appear in the record which show 
that the surrender of the policy is impossible, as appeared in the cases cited 
by the plaintiff. See Liverpool & London & Globe Ins. Co. v. Kearney, 180 
U. S. 132, 21 S. Ct. 326, 45 L. Ed. 460. The conclusion reached that there is 
nothing in the record to warrant us in holding that the clause is not binding 
is expressly supported by Hilliard v. Wisconsin Life Ins. Co., 137 Wis. 208, 
117 N. W. 999, and inferentially by Blume v. Pittsburgh Life & Trust Co., 
263 Ill. 160, 163, 164, 104 N. E. 1031, 51 L. R. A. (N. S.) 1044, Ann. Cas. 1915C, 
505. Cases which hold that a plaintiff may recover if he furnishes a sufficient 
bond of indemnity to protect the defendant against further liability under the 
contract are not applicable to the facts in the case at bar. See Freeman v. 
Boynton, 7 Mass. 483, 485; Fales v. Russell, 16 Pick. 315; Tuttle v. Standish, 
4 Allen, 481, 81 Am. Dec. 712; Hinckley v. Union Pacific Railroad Co., 129 Mass. 
52, 56, 37 Am. Rep. 297; Munroe v. Weir, 177 Mass. 301, 302, 58 N. E. 1013; 
Brown v. Bishop, 225 Mass. 276, 279, 114 N. E. 316. It follows that there was 
error in the denial of the defendant’s second request for ruling. 

Exceptions sustained. 


EQUITABLE LIFE ASSUR. SOC. v. SERIO. (No. 28077.) 
Supreme Court of Mississippi, Division B. Nov. 25, 1929. 
124 Southern Reporter 
(Syllabus by the Court.) 
1. INSURANCE—RECOVERY FOR TOTAL AND PERMANENT DISABIL- 
ae NOT REQUIRE CONDITION OF COMPLETE HELPLESS- 
N ; 
Recovery under insurance policy by reason of total and permanent disabil- 
ity does not require a condition of complete helplessness, nor such an entire 
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physical or mental inability in respect to pursuit of an occupation or employ- 
ment that the insured can do absolutely nothing. 


(For other cases, see Insurance, Dec. Dig. § 524.) 


2. INSURANCE—INSURED BECOMING AFFLICTED WITH TUBERCU- 
LOSIS WAS “TOTALLY DISABLED” WITHIN POLICY AUTHORIZ- 
ING RECOVERY THEREFOR, THOUGH ABLE TO ASSIST IN OP- 
ERATION OF COUNTRY STORE. 

Where insured under policy containing provision authorizing recovery for 
total and permanent disability became afflicted with tuberculosis, he was “to- 
tally disabled” within meaning of policy, regardless of fact that he was able to 
assist family to certain extent in operation of small country store. 

(For other cases, see Insurance, Dec. Dig. § 524.) 


3. INSURANCE—TUBERCULOSIS WAS “PERMANENT DISABILITY” 
WITHIN POLICY AUTHORIZING RECOVERY THEREFOR WITH- 
OUT PROOF THAT INSURED COULD NOT RECOVER. 

Tuberculosis constituted a permanent disability within insurance policy pro- 
viding for recovery in case of total and permanent disability without necessity 
of proof that insured was totally disabled and could not recover, in that the 
words “permanent disability” as used therein do not require that disability be 

a lasting one without any hope or possibility of recovery or change for the 

better, and are used for the purpose only of excluding disabilities which are 

merely temporary. 
(For other cases, see Insurance, Dec. Dig. § 524.) 
Appeal from Circuit Court, Adams County; R. lL. Corban, Judge. 


Action by John J. Serio against the Equitable Life Assurance Society. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Brandon & Brandon, of Natchez, and Watkins, Watkins & Eager, of Jack- 
son, for appellant. 


Kennedy & Geisenberger, of Natchez, for appellee. 

GriFFitH, J. For several years appellee has carried a policy of life insurance 
with appellant insurance company. As an additional feature of this policy, and 
for an additional premium therein required, there is the following provision : 

“Tf the insured, while less than sixty years of age and while this policy is in 
full force and effect, shall become totally and permanently disabled, and shall 
furnish due proof that he is physically or mentally incapacitated to such an 
extent that he is rendered wholly or permanently unable to engage in any occu- 
pation or perform any work for any kind of compensation of financial value, 
and that such disability has then existed for not less than sixty days, the society 
will, upon receipt of said proof, waive the payment of any premium or premiums 
that may become payable thereafter under this policy during such disability. And 
six months after receipt of said proof of disability, the insured may draw a sum 
not to exceed one-tenth of the face amount of this policy and a like sum an- 
nually thereafter during the continuance of such disability. 

“Tf the Society accepts proof of disability under this policy, it shall have 
the right at any time thereafter, but not more frequently than once a year, 
to demand of the insured proof of the continuance of such disability, and if 
the insured shall fail to furnish such proof, or if it at any time appears that 
the insured has become able to engage in any occupation whatsoever for re- 
muneration or profit, no further premiums shall be waived and no further in- 
stallment payments will be made hereunder.” 

Appellee successively made proper claims for two annual installments under 
the provision aforesaid, but payment was refused; and, having sued therefor, 
he recovered judgment. The facts are, in brief, that the insured became af- 
flicted with tuberculosis, and under the advice of his physician he was con- 
strained to cease from the performance of any regular manual labor, but was 
able nevertheless during a part of nearly, every day to be up and around a 
small country store which he and his wife, with the aid of the children, were 
operating, and in the back part of which the family lived. In this operation 
he could still “do small jobs”; could occasionally wait on customers when no 
considerable effort or exertion was required, and at those times of the day, when 
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not required to actually rest in bed, he could and would assist in the store 
in an irregular and more or less casual way; and always in so doing was sub- 
ject to the risk and immediate contingency of becoming weak and having to 
go back to bed. In short, the entire testimony justified the conclusion that 
while the insured was able on occasions from time to time to perform irregu- 
larly some small part of the requirements of the particular business in which 
he was, with his family, engaged, and this under the circumstances that one 
or more members of the family would be there for his aid or protection, there 
was and is no substantial basis for any such conclusion, taking all the testi- 
mony together, that separate from these members of the family and from the 
surrounding security which they on their part placed around him, owing to 
the peculiar and particular situation there present, he could have inde- 
pendently earned an amount of any consequence in any kind of employment 
for financial value. 

[1, 2] The construction which is placed by nearly all courts on the insur- 
ance contract above quoted is an equitable and reasonable interpretation; and 
is not that literal interpretation which would require a condition of complete 
helplessness, nor such an entire physical or mental inability in respect to the 
pursuit of an occupation or employment that the insured can do absolutely 
nothing. And particularly is the construction the more liberal in its application 
to a case where the disability arises out of a disease the nature of which is such 
that common care and prudence require the insured to rest to the extent that 
he shall refrain from the ordinary exactions of any fixed employment, else the 
disease will progress and cause death. Tuberculosfs is such a disease, as is well 
enough known to common observation—well enough generally known that it 
requires no proof before the’ average jury in this state. 

Although the language of this disabiltiy provision is not precisely the same 
as that dealt with in Metropolitan Cas. Ins. Co. v. Cato, 113 Miss. 283, 74 So. 
114, the principle to be applied is the same; and the jury under all the evidence 
was well justified in finding the facts as we have above stated them, and which 
so found bring this case within the facts and principles of the Cato Case. See, 
also, Provident Life & Accident Ins. Co. v. Anding, 144 Miss. 277, 109 So. 670. 

[3] It is the further main argument that the proof does not show that the 
disability was and is a permanent one. In other words, as we understand the 
import of the argument, the contention is that it is not shown that the insured 
may not get well. If, as applied to a case of disability arising out of tuber- 
culosis or any similar disease, it be the’ purpose of the insurer to argue and 
maintain that the insured must not quit work but must go on at work and thereby 
to his death, else he is not totally disabled and cannot recover, and on the other 
hand when he quits work and thus endeavours to arrest the disease and thereby 
improves in condition so that eventually he may get well, he cannot recover 
because the disability is not permanent, then we must return the obvious answer 
that to sustain such a contention would be to permit the courts of this state to 
be worked in this matter into an inadmissible dilemma. It would be to hold 
that an insured in such a case who has paid his premiums would be deprived 
of his recovery regardless of what course he may take when a disability under 
a disease such as above mentioned has overtaken him. 


It is true that under Shipp v. Metropolitan Life Ins. Co., 146 Miss. 18, 111 
So. 453, the disability must be both total and permanent at the same time, but 
exactly in the same manner that this court and practically all the other courts 
of this country have refused to interpret the term “total disability” as meaning 
entire or absolute helplessness, so we refuse to interpret the term “permanent 
disability” as one which must at all events be a lasting one without any hope 
or possibility of a recovery or change for the better. As already said, courts 
must give these contracts a reasonable interpretation, an interpretation which 
will stand the test of honesty of purpose in their meaning, and which will square 
the’ transaction between the parties in making the contract with some valuable 
object in contemplation at the time. If the term “total disability’ should be 
held to mean utter helplessness, and “permanent disability” be held to mean utter 
hopelessness, then about the only case covered would be where the insured 
has lost both arms and both legs or some other such a case so rare as not to 
be for a moment reasonably considered as ever having been within the con- 
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templation of the insured at the time of the taking of the policy. It would 
come to this: To give said terms the strict or literal interpretation stated 
would be to convict a reputable insurance company of having put out among our 
people, and having collected from them premiums on, a policy provision which in 
effect would be scarcely more than a cheat, a pretense, and a, fraud. Certainly 
no such could have been intended. 

We construe the term permanent, when used in a policy provision such as this, 
as one used for the proper purpose, and for the purpose only, of excluding dis- 
abilities which are merely temporary. Although the disability be one which may 
or will pass away in a fair period of time, yet if the required period is longer than 
that which, reasonably considered, is only temporary, then it must of necessity fall 
within the opposite general term permanent, because it is not temporary. ‘There 
are many cases and situations in the law, and these outside of insurance problems, 
where the word permanent is used and interpreted in a time sense far shorter than 
perpetual or lasting always. The connection in which the word is used, rather 
than its most restricted literal definition, is required to control. 

We refer to the provision of the policy in respect to these time periods. 
It provides that the insured shall furnish proof that he has become totally 
or wholly and permanently disabled or unable, and that this disability has ex- 
isted for not less than 60 days, and that six months after receipt of said proof 
the insured may draw a sum therein specified and a like sum annually during 
the continuance of such disability; and to the further provision that the in- 
surer may thereafter but not more frequently than once a year, require proof 
of continued disability. Policy provisions requiring proof must be so construed 
that it shall be easily possible for the insured in making his proof to do so 
conscientiously and with perfect truth. So, when an insured is stricken with 
tuberculosis or any other lingering disease, how can he swear at the end of 60 
days, or even in six months, whether or not he will eventually recover; that is 
to say, if the contention of appellant be accepted, whether or not his disability 
is permanent? To admit the contention would be to write out of the policy all 
such diseases and would be to affix an exception to the contract, not therein 
written, that the same does not cover tuberculosis and similar diseases and 
disabilities. We reject the contention and adopt the holding of the court in 
Penn Mutual Ins. Co. v. Milton, 160 Ga. 168, 127 S. E. 140, 40 A. L. R. at page 
1385, and we refer also to the language of our court in Heralds of Liberty v. 
Jones, 142 Miss: at page 743, 107 So. 519, and particularly the concluding para- 
graph of that opinion. See, also, Eastep v. Northwestern Nat. Life Ins. Co., 
114 Neb. 505, 208 N. W. 632. 

We find no reversible error in any of the assignments. 

Affirmed. 


GEIR v. JOHN HANCOCK MUT. LIFE INS. CO., Inc. (No. 434.) 
Supreme Court of New Jersey. Nov. 8, 1929. 
147 Atlantic Reporter 651. 
INSURANCE—DECLARATIONS OF INSURED, BEFORE OR AFTER IN- 

SURANCE, ARE NOT COMPETENT EVIDENCE AGAINST RBENEFT- 

CIARY, UNLESS PART OF RES GEST. 

In an action on a policy on the life of one for the benefit of another, declar- 
ations of insured, before or after insurance, are not competent evidence against the 
beneficiary, unless part of res geste. 

(For other cases, see Insurance, Dec. Dig. § 647.) 

Appeal from Second District Court of Jersey City. 


Action by Maggie Geir against the John Hancock Mutual Life Insurance 
Company, Inc. Judgment for plaintiff, and defendant appeals. Affirmed. 

Argued October term, 1928, before Trenchard, Kalisch, and Lloyd, JJ. 

Perkins & Drewen, of Jersey City, for appellant. 

John H. Werther, of Jersey City (Thomas F. Meaney, of Jersey City, of 
counsel), for respondent. 

Per CurtAM. The plaintiff appellee was the beneficiary designated in a policy 
of insurance issued by the appellant company on April 20, 1927, to James Geir, for 
the sum of $310. On May 21, 1927, Geir died. Due notice and proof of the death 
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of the insured were given to the appellant company, and upon its refusal to pay 
an action was instituted in the second district court of Jersey City, by the plaintiff 
appellee, against the defendant appellant, to recover the amount of insurance for 
which the deceased was insured for her benefit, and the case came on for trial be- 
fore the court, sitting without a jury, resulting in a judgment for the plaintiff 
appellee against the defendant appellant, for the sum of $310, with costs. This 
judgment is now before us, on appeal, for review. 

The grounds relied on in the brief of counsel for appellant, and argued before 
us, are as follows: “The defendant offered proof by the witnesses Catherine Lewis 
and Michael Copertino, tending to show that the deceased was not in sound health 
on the date of the policy. These witnesses were asked the following questions: 
‘Now, had he ever previous to within one year of March 19, 1927, complained to 
you of being sick?’ (Case, page 19, line 4.) ‘Did he tell you about his health?’ 
(Case, page 21, line 4.) ‘Did you ever have any conversation with the deceased 
about his health?’ (Case, page 23, line 13.)” 

It is argued that the trial judge overruled any offer of proof tending to show 
the unsound health of the insured at the time of his insurance. Referring to the 
state of the case, we do not find any testimony which substantiates the statement 
made, or that the questions above recited, were overruled. But, on the contrary, it 
appears, they were answered. 

The defense set up in the appellant’s answer is, that the policy of insurance 
was obtained by the deceased by a false representation made by him, in answering 
question 16, which question was, “Are you now in sound health and free from all 
physical imperfections and infirmities?” to which question the insured answered, 

es. 

The appellant called the two witnesses mentioned, and sought to prove by them 
alleged .declarations made by the deceased to them about his condition of health 
before and after the insurance. It appears that these declarations crept into the 
case, and also that the court gave no weight to them, for reasons which he sta- 
ted, and, though he may have given a wrong reason why he thought that the de- 
clarations were inadmissible and of no probative value, we think, however, he 
reached a proper result. 

In Henn v. Metropolitan Life Insurance Company (Court of Errors and Ap- 
peals) 67 N. J. Law, 310, 51 A. 689, the fourth headnote reads: “In an action on a 
policy on the life of one for the benefit of another, the declarations of the insured 
before or after the insurance are not competent evidence against the beneficiary, 
unless part of the res geste. The cited case controls the situation here. 

The judgment is affirmed, with costs. 


UNITED BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYEES 
AND RAILWAY SHOP LABORERS v. BLAIR. (No. 18760.) 
Supreme Court of Oklahoma. Dec. 24, 1928. Rehearing Denied Nov. 19, 1929. 
282 Pacific Reporter 141. 

(Syllabus by the Court.) 

1. PLEADING—DEMURRER TO BILL OF PARTICULARS BECAUSE OF 
DEFECT OF PARTIES NOT APPEARING ON FACE OF PLEADING 
WAS PROPERLY OVERRULED (COMP. ST. 1921, §§ 209, 268, SUBD. 4). 
Defendant’s demurrer to plaintiff’s bill of particulars, on the ground that the 

action is not prosecuted in the name of the real party in interest, was properly 

overruled, where such defect does not appear on the face of the pleading. Section 

268, subd. 4, C. O. S. 1921. 

(For other cases, see Pleading, Dec. Dig. § 192[6].) 

2. INSURANCE—WIDOW OF DECEASED MEMBER OF UNITED BRO- 
THERHOOD OF MAINTENANCE OF WAY EMPLOYEES AND RAIL- 
WAY SHOP LABORERS HELD PROPER PARTY TO RECOVER BUR- 
IAL EXPENSES. 

Held: ‘That under the evidence in this case the plaintiff, wife of a deceased 
member of the defendant association, could recover the benefits payable by the as- 
sociation upon the death of such member. 


(For other cases, see Insurance, Dec. Dig. § 813.) 





Life] United Brotherhood of Maintenance of Way Employees and 259 
Railway Shop Laborers v. Blair 


3. INSURANCE—CONSTRUCTION OF FRATERNAL ASSOCIATION BY- 
LAWS WILL BE ADOPTED WHICH WILL SUSTAIN FULL BENE- 
FITS PAYABLE THEREUNDER RATHER THAN ONE CAUSING FOR- 
FEITURE OF PART. 

Where the amount of the burial benefits payable to the person having charge 
of the burial of a member of a fraternal association depends upon the length of 
membership in said association as fixed by its constitution and by-laws, and where 
such constitution and by-laws may be susceptible of different constructions this 
court will adopt the view which will sustain the full benefits payable thereunder, 
rather than the view which would cause a forfeiture of a part thereof. 

(For other cases, see Insurance, Dec. Dig. § 791[1].) 

Commissioners’ Opinion, Division No. 1. 

Appeal from District Court, Creek County; John L. Norman, Judge. 

‘Action by Mrs. Joseph Blair against the United Brotherhood of Maintenance 
of Way Employees and Railway Shop Laborers. From a judgment for plaintiff, 
defendant appeals. Affirmed. 

George H. Jennings, of Sapulpa, for plaintiff in error. 

Frank P. Smith, of Sapulpa, for defendant in error. 

Rew, C. This is an action by Mrs. Joseph Blair against the United Brother- 
hood of Maintenance of Way Employees and Railway Shop Laborers, commenced 
in a justice court of Creek county, in which the plaintiff by her bill of particulars 
in substance alleged: That Joe Blair, her husband, was a member of said Brother- 
hood, in good standing at the time of his death on April 7, 1922; that because of 
his membership in said organization it was under law and duty bound, as provided 
in its constitution and by-laws, to pay the plaintiff as the widow of said deceased 
member the sum of $199 for the purposes of defraying his burial expenses and ex- 
pense incident to his last sickness; that said items remained unpaid, and that the 
undertakers and physicians have made repeated requests of her for the payment 
thereof; that defendant was indebted to her in said amount for the use and benefit 
of said persons; and she prayed judgment for said amount and costs. 

On appeal to the district court the defendant demurred to the bill of particulars 
on the grounds: First, that it did not state a cause of action against defendant in 
favor of plaintiff; second, that the action was not prosecuted in the name of the 
real party in interest. 

The demurrer was overruled, and the defendant answered by general denial. 

The trial was had to the court without a jury, and a general judgment was 
rendered against the defendant for the plaintiff in the sum of $150. From this 
judgment, defendant brings this appeal.- 

The defendant’s first assignment of error attacks the action of the court in over- 
ruling its demurrer to plaintiff’s bill of particulars, and under this the defendant 
presents two propositions, the first being the question presented in the first para- 
graph of the demurrer. The demurrer admitted the existence of the facts stated 
in the bill of particulars. The allegation of these facts stated a cause of action 
against the defendant. 

It is next contended that the court erred in overruling the second paragraph 
of the demurrer raising the question that the action was not brought in the name 
of the proper party in interest. Section 268, C. O. S. 1921, provides: 

“The defendant may demur to the petition only when it-appears on its face, 
either: * * * 

“Fourth. That there is a defect of parties, plaintiff or defendant.” 

[1] There is nothing on the face of this bill of particulars showing a defect 
of parties in that the action is not brought by the real party in interest as required 
by section 209, C. O. S. 1921. The plaintiff alleged, in the first paragraph of her 
bill of particulars, a complete cause of action in her favor as against the defendant 
for the sum of $199, which she alleged was due her by reason of the fact that her 
husband had died while a member of the defendant organization, whose by-laws 
and constitution provide that upon the death of a member it would pay to the sur- 
viving wife of the deceased his burial expenses and also any expense incident to 
his last sickness, and that the qgmount sued for was due her on that account; that 
the undertaker and doctors were demanding of her payment thereof. She did fur- 
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ther state that she sought recovery because the defendant organization was indebted 
to her in said amount for the use and benefit of the undertaker and doctors, but 
we regard this as surplusage and no more than the statement of any plaintiff in an 
action for money that he is attempting to collect his debt for the purpose of paying 
his creditors. There was no error committed by the court in overruling defendant’s 
demurrer to plaintiff’s bill of particulars. 

The defendant next contends that the evidence is not sufficient to sustain the 
judgment for the reasons: First, that it was not shown that the plaintiff was en- 
titled to recover whatever amount was due by the association upon the death of 
its member, Joe Blair; and, second, that the court erred in assessing the amount of 
the recovery. 

[2] In order to properly consider the questions presented under this assign- 
ment, it is necessary that we refer to the constitution and by-laws of the defendant, 
which are in evidence, the relevant sections thereof being as follows: 

Article 13. 

“Section 3. Each member shall be required to pay grand lodge dues, system 
division dues and subordinate lodge dues. The grand lodge dues shall be paid in 
the sum of $8.00 per year, or $2.00 quarterly. System division dues shall be regu- 
lated by the system division, but shall not be less than $1.00 per quarter. Subordin- 
ate lodge dues shall be regulated by the subordinate lodges, but shall not be less than 
twenty-five cents (25c) per quarter. All dues must be paid in advance on or before 
the first day of January, April, July and October of each year. Members may 
pay grand lodge, system division and subordinate dues for six months or more in 
advance if they so desire.” 

“Section 6. A member refusing or failing to pay his dues three months in ad- 
vance in full is not in good standing, and shall not be entitled to a seat in his lodge, 
and grievance committees shall not exercise in his behalf; and further, any member 
of the brotherhood who does not pay all dues as required by section 3 of this ar- 
ticle shall forfeit all rights and privileges and benefits of the provident department. 
When a member becomes delinquent for a period of six months his name shall be 
dropped from the rolls of the subordinate lodge without further notice, and the 
subordinate lodge financial secretary shall notify the grand lodge secretary-treasurer 
of such action. A member who becomes delinquent may be reinstated upon payment 
of all back dues.” 

And under the title “Provident Department” we find the following: 

“Section 3. The Grand Secretary-Treasurer shall on or before the 15th day of 
each and every month deliver to the Superintendent of the Provident Department a 
sum equal to 25 per cent of. the Grand Lodge dues received by him during the pre- 
ceding month. This fund, together with any sum set aside by the Grand Lodge or 
the Executive Board for the use and benefit of the Provident Department shall be 
used to carry out the purposes of the Provident Department as hereinafter set 
forth. 

“Section 4. Upon the death or total disability of any member of the Brother- 
hood, who shall be in good standing in the Brotherhood at the time of such death 
or total disability, the Provident Department shall pay to said totally disabled mem- 
ber or in the event of death to his designated beneficiary, such sum as said member 
or his beneficiary may be entitled to receive under the provisions of section 5 of this 
article. 

“Section 5. In the event of total disability or death after 6 months’ membership 
* * * $50.00.” 

And further provides for an additional $50, for total disability or death, for 
every year’s membership thereafter to the fifth year. 

“Section 6. Any member of the Brotherhood who has failed to pay all dues as 
required by Article 13, Section 3, of the Constitution, shall be deemed to have for- 
feited any rights or benefits in the Provident Department. When any such member 
shall have been re-instated in the Brotherhood, his period of membership in the 
Brotherhood for the purposes of the Provident Department shall be deemed to 
commence as of the date of his last re-instatement.” 


“Section 10. Each member of the Brotherhood shall notify the Superinten- 
dent of the Provident Department of the name or names of the person or persons 
to whom any benefits shall be paid. In the everit of the death of any member 
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who shall have failed to designate a beneficiary, the Provident Department shall 
pay to the Local Lodge or to persons having charge of the burial of said 
member, the expenses of such burial, provided, however, that the Provident 
Department shall not be liable for the payment of any such sum in excess of 
that to which a designated beneficiary of the deceased would have been entitled.” 

In addition to the facts stipulated by the parties and the constitution and 
by-laws of the association introduced in evidence, the plaintiff testified that she 
and her husband were living together at the time of his death, and that when he 
died her son called the undertaker, who conducted the burial, and that such 
undertaker had thereafter requested her to pay for his services, and that no part 
of it had been paid. 

We think that under section 10, supra, of the by-laws of the provident 
department of the defendant association the plaintiff was entitled to recover as 
the person having charge of the burial of her husband, Joe Blair, dying while a 
member of said organization. 

e defendant says its liability cannot exceed the sum of $50 by reason of 
the fact that Blair became delinquent for his dues as late as April 1, 1921, paying 
the same on April 17, 1921, and dying April 7, 1922. It is admitted that the 
deceased was a member in good standing of the Brotherhood at the time of his 
death, and he had never been delinquent in payment of his dues for a period of 
six months. There is no evidence that he was ever dropped from the rolls of 
the subordinate lodge after he first became a member. At the time of his death 
he had paid all dues required to be paid under the constitution and by-laws of 
the organization. He did not pay on some occasions when.the quarterly dues 
became payable, and if he had died in the interim before paying no recovery in 
this suit could have been had. But he paid the dues and they were accepted 
by the lodge. The sections of the constitution and by-laws of the organization 
appear somewhat out of harmony. 

It is plausibly argued that by section 6 a failure of the member to pay the 
dues as they accrued broke the continuity of his membership in the lodge so far 
as the provident department was concerned. But by section 4 it is provided 
that the amount designated in section 5 shall be paid if the member be in good 
standing in the Brotherhood at the date of his death. And the amounts fixed by 
section 5 are based upon the number of months of membership. He was certainly 
in good standing in the association when he died, and it is plausibly claimed 
that he held his membership from the time he originally became a member, as 
he was never six months in arrears with his dues. 

[3] We think the doctrine applicable to the situation here presented has been 
expressed by this court in Friend v. Southern States Life Insurance Co., 58 Okl. 
448, 160 P. 457, L. R. A. 1917B, 208, as follows: 

“Forfeitures are looked upon by the courts with ill favor, and will be enforced 
only when the strict letter of the contract requires it. On the question of for- 
feiture of a life insurance policy, which is so framed as to be fairly open to 
construction, the view should be adopted, if possible, which will sustain rather 
than forfeit the contract of insurance.” 

We therefore conclude that under the constitution and by-laws of the 
association and other evidence in the case, Joe Blair was a member from the 
time he joined until his death. 

It follows that the judgment of the trial court should be, and it is therefore, 
affirmed. 

Bennett, P. J., Teehee, V. P. C., and Foster and Leach, CC., concur. 

Per Curiam. Adopted in whole. 


GRAND LODGE, COLORED KNIGHTS OF PYTHIAS OF TEXAS 
v. MOORE. (No. 3730.) 
Court of Civil Appeals of Texas. Texarkana. Aug. 7, 1929. 
Rehearing Denied Oct. 3, 1929. 
21 Southwestern Reporter (2d) 36. 
1. INSURANCE—INSURED PAYING DELINQUENCIES TO LODGE BE- 


FORE DEATH BECAME REINSTATED SO AS TO RENDER INSURER 
LIABLE ON LIFE POLICY. 


Where insured paid delinquencies to lodge prior to his death, he became 
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reinstated, and insurer became liable on life policy; provisions of insurer’s by-laws 
that no liability incurred during quarter of suspension by reason of death shall 
be liability against lodge, and that subsequent payment shall not operate as 
waiver; referring to members dying while suspended. 
(For other cases, see Insurance, Dec. Dig. § 760.) 


2. INSURANCE—IN CONSTRUING INSURANCE CONTRACTS WHERE 
MEANING IS DOUBTFUL, BENEFIT OF DOUBT IS GIVEN INSURED. 
In passing upon contracts of insurance where meaning is doubtful, benefit of 
doubt is given to the insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Harrison County Court; John W. Scott, Judge. 

Suit by Valrie Moore against the Grand Lodge, Colored Knights of Pythias 
of Texas. Judgment for plaintiff, and defendant appeals. Affirmed. 

Bell & Clark, of Dallas, for appellant. 

Lane & Lane, of Marshall, for appellee. 

Honces, J. The appellee in this case is the surviving widow of Melvin Moore, 
who died on or about February 20, 1928. The appellant is a fraternal organiza- 
tion, of which Moore had been a member. Some years prior to his death a 
policy of insurance had been issued to Moore by the appellant, providing for 
the payment of $300 to his wife in the event of his death while a member of the 
association in good standing, and $75 as a burial and funeral expense fund. After 
the death of Moore payment of the policy was demanded and refused, and this 
suit followed. The defense relied on is that Moore was not in good financial 
standing at the time he died. 

In a trial before the court without a jury a judgment was rendered against 
the appellant for the full amount sued for. The trial judge filed findings of fact 
and conclusions of law. In this appeal there is no dispute about the sufficiency 
of the evidence to support those findings. 

The constitution and by-laws required that all dues and assessments should 
be paid by members quarterly and on or before the 10th day of the first month 
each quarter. The assessments due for the quarter during which Moore died 
were due on or béfore the 10th day of January. These were not paid until the 
latter part of January and about 10 days before his death. At the time of his 
death he owed the lodge nothing. The by-laws relating to payment of dues and 
assessments are as follows: 

Section 8 of article 16: “The payment of Grand Lodge tax, endowment and 
premiums shall be paid by each and every member of the order on or before 
the 10th day of the first month of each quarter; and each and every member 
failing and refusing to pay said tax, endowment, assignment and premiums at 
the time herein provided shall ipso facto stand suspended from all benefits of 
the endowment department and all other departments of the order during that 
quarter, and no liability incurred during that quarter by reason of the death of 
the member shall be a liability against the endowment department or any other 
department of the Grand Lodge; subsequent payment during that quarter shall 
not operate as a waiver of said suspension, and no affirmative action on the 


part of the Grand Lodge or local lodge shall be necessary to effect said suspension 
from benefits.” 


Section 1 of article 26: “Any member who has been suspended may be 
reinstated by paying into his lodge the full amount of premiums, dues and 
assessments owing to his lodge at the time of his suspension, plus the amount of 
premiums, dues and assessments that have accumulated during the period of 
suspension; provided, however, that application for reinstatement is made within 
six months from the date of suspension. Any member who does not make 
application within six months after suspension for reinstatement may be rein- 
stated upon furnishing a satisfactory medical examination approved by the 
Grand Medical Registrar and upon paying into his lodge the full amount of all 
dues, premiums and assessments owing to his lodge at the time of suspension 
plus the amount of dues, premiums and assessments that have accumulated since 
his suspension, or he may be admitted as a new member subject to all conditions 
affecting new members excepting initiation.” 

As previously stated, Moore did not pay his dues for the quarter beginning 
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January 1, 1928, within the time prescribed by the regulations above quoted, 
but did pay them before he died. The question is: Did that delayed payment 
place Moore in good financial standing before his death? Section 1 of article 16 
is the only provision of the constitution or by laws relating to reinstatement of 
suspended members. It provides that a member may be reinstated at any time 
within six months after suspension by the mere payment of all the dues and 
assessments which had accumulated at the time the member applied for rein- 
statement. That law was literally complied with by Moore. It follows that unless 
there is some other provision limiting the liability of the grand lodge to rein- 
stated members, it conclusively appears that Moore was in good standing at the 
time of his death and the appellant was liable on the policy. 

[1, 2] Counsel for appellant contend that under the provisions of section 8 
of article 16 quoted above the payment of delinquent dues and assessments does 
not restore the liability of the grand lodge on the policy for the quarter in which 
payment is made, if the insured dies during that quarter. In other words, it 
is contended that the payment made by Moore before his death did not restore 
the liability for his death if death occurred during that quarter. As supporting 
that contention counsel refer to the following language of section 8: “And no 
liability incurred during that quarter by reason of the death of a member shall 
be a liability against the endowment department or any other department of the 
Grand Lodge; subsequent payment during that quarter shall not operate as a 
waiver of said suspension.” That section, we think, should be construed as deal- 
ing with members who are under suspension at the time they die. Unless 
expressly restricted the logical result of the reinstatement of a suspended mem- 
ber is to restore him to his former standing in the order and to revive all the 
rights he lost as a result of suspension. In the section dealing with reinstate- 
ment of members there does not appear any limitation upon the rights and 
benefits which a reinstated member may claim. The limitation on the liability 
of the grand lodge upon the death of a member occurring during the quarter 
wherein the suspension took place, which is found in section 8, should be con- 
strued as referring to members who died while suspended. To give section 8 
of article 16 the construction contended for by the appellant would create an 
ambiguity, if not a clear conflict, in the regulations of the order. It is the rule 
among the courts, in passing upon contracts of this character, where the mean- 
ing is doubtful, to give the insured the benefit of the doubt. The provision 
“subsequent payment during that quarter shall not operate as a waiver of said 
suspension” means a payment made during that quarter after the death of 
the member who had been suspended. After the member had been reinstated 
by paying all arrearages due the lodge before his death there. would be nothing 
to waive and the provision would be meaningless, unless it be construed as 
referring to members who are in a state of suspension at the time of death. 
The words “subsequent payment” should be construed as referring to payments 
made subsequent to death. Otherwise there would be a clear conflict between 
the legal effect of reinstatement and that provision of the by-laws. 

The judgment is affirmed. 


CONNECTICUT GENERAL LIFE INS. CO. v. HORNER et al. (No. 3240.) 


Court of Civil Appeals of Texas. Amarillo. May 22, 1929. 
Rehearing Denied June 29, 1929. Application for Writ of Error 
Dismissed for Want of Jurisdiction Nov. 6, 1929. 

21 Southwestern Reporter (2d) 45, 


1. INSURANCE—UNDER .EXPRESS TERMS OF GROUP INSURANCE 
POLICY, BENEFICIARY TO RECOVER HELD REQUIRED TO PROVE 
EMPLOYEE’S DEATH OR PERMANENT TOTAL DISABILITY DUR- 
ING EMPLOYMENT, OR THAT BEFORE DEATH EMPLOYEE WAS 
LAID OFF OR ON LEAVE OF ABSENCE, AND EMPLOYER PROTECT- 
ED INSURANCE. 

Under express provisions contained in group insurance policy covering employees 
of all corporation, beneficiary in order to recover on certificate issued to employee 
held required to show that death of employee occurred or that permanent total dis- 
ability began during employment, or that at employee’s death he was laid off, or 
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given leave of absence, and not employed elsewhere during such absence, and that 
during lay-off or leave of absence insurance was protected by employer. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


2. INSURANCE—EVIDENCE IN BENEFICIARY’S SUIT ON CERTIFICATE 
UNDER GROUP INSURANCE POLICY HELD TO SUPPORT FINDING 
THAT EMPLOYEE AT TIME OF DEATH WAS NOT EMPLOYED BY 
EMPLOYER PRECLUDING RECOVERY. 

In suit by employee’s wife on certificate under group insurance policy cover- 
ing employees, evidence held to support finding that deceased employee at time 
of death was not employed by employer taking out policy, precluding recovery 
under express terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


3. INSURANCE—EVIDENCE, IN SUIT TO RECOVER ON CERTIFICATE 
UNDER GROUP INSURANCE POLICY, HELD INSUFFICIENT TO 
SUPPORT FINDING THAT EMPLOYEE WAS TOTALLY AND PER- 
MANENTLY DISABLED DURING EMPLOYMENT. 

In beneficiary’s suit on certificate under group insurance policy covering 
employees, evidence held insufficient to support finding that employee received 
injuries while in employ of employer under group policy which prevented him 
from pursuing any occupation for wages or profit during balance of life. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


4. INSURANCE—FINDING THAT EMPLOYEE COVERED BY GROUP 
POLICY WAS TOTALLY AND PERMANENTLY DISABLED DURING 
EMPLOYMENT HELD IN CONFLICT WITH FINDING THAT EM- 
PLOYEE AT TIME OF DEATH WAS EMPLOYED BY ANOTHER. 
Finding, in beneficiary’s suit on certificate under group insurance policy, that 

employee was totally and permanetly disabled as result of injuries sustained while 

employed by insured, held in conflict with finding that employee was not work- 
ing for employer under group policy at time of injuries resulting in death. 
(For other cases, see Insurance, Dec. Dig. § 670.) 


5. INSURANCE—CERTIFICATE UNDER GROUP INSURANCE POLICY 
WHERE PREMIUMS WERE PAID TO JUNE 15TH, AND EMPLOYEE 
DIED ON JUNE 28TH, HELD IN FORCE AT TIME OF DEATH IN 
VIEW OF 31-DAY GRACE PERIOD. 

Where premiums on employee’s certificate under group insurance were paid 
to June 15th and employee died on June 28th, certificate held not to have lapsed 
at time of death for nonpayment of premium, in view of provision in policy that 
31 days’ grace will be allowed for payment of every premium after first during 
which time policy remains in force. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 


6. INSURANCE—NEITHER EMPLOYEE NOR BENEFICIARY HELD 
BOUND BY CONVERSION PROVISION IN GROUP INSURANCE 
POLICY, WHERE CERTIFICATE CONTAINED NO REFERENCE TO 
CONVERSION PRIVILEGE. 


Where group insurance policy covering employees provided that insurer would 
issue to employer to be delivered to each employee an individual certificate con- 
taining provision permitting conversion of group insurance into individual insur- 
ance on termination of employment by employee giving insurer 31 days’ notice, 
and certificate delivered to employee contained no reference to conversion privil- 
ege, neither employee nor beneficiary at his death held bound by conversion 
provision requiring employee to give insurer 31 days’ notice at termination of 
employment. 

(For other cases, see Insurance, Dec. Dig. § 364.) 


Appeal from District Court, Potter County; W. E. Gee, Judge. 

Suit by Mrs. J. J. Horner against the Connecticut General Life Insurance 
Company and others. Suit was dismissed as to the Gulf Oil Corporation, and 
judgment was rendered for plaintiff and for the defendant Gulf Production 
Company, and the defendant Connecticut General Life Insurance Company ap- 
peals. Reversed and remanded. 











Life] 





Connecticut General Life Ins. Co. v. Horner et al 265 




















C. H. Voorhees, of Hartford, Conn., and Madden, Adkins & Pipkin, of 
Amarillo, for appellant. 


Fletcher & Bishop, of Amarillo, for appellees. 

Jackson, J. The plaintiff, Mrs. J. J. Horner, surviving wife of Julius Horner, 
deceased, instituted this suit in the district court of Potter county, Tex., against 
the defendants, the Connecticut General Life Insurance Company, the Gulf Oil 
Corporation, and the Gulf Production Company. 

Plaintiff alleges: 

That she is a resident citizen of Potter county, Tex., and that her husband, 
Julius Horner, died intestate in Potter county, Tex., on June 28, 1926, leaving 
no child or descendant surviving him. That no administration was had on his 
estate and none was necessary. 

That the Connecticut General Life Insurance Company is a corporation, duly 
and legally incorporated under the laws of Connecticut and doing a general life 
insurance business in Texas. That the Gulf Oil Corporation is duly and legally 
incorporated under and by virtue of the laws of Pennsylvania and doing 
a general petroleum business in Texas, through the Gulf Production Company, a 
Texas corporation, and a subsidiary of. the Gulf Oil Corporation. 

That the plaintiff’s husband, at the time of his death, had been in the con- 
tinuous and uninterrupted employment of the Gulf Production Company, the 
subsidiary of the Gulf Oil Corporation, as a tool dresser for a period of more 
than seven years. That as a part of the consideration paid for the services 
rendered by her husband and other employees to the Gulf Production Company, 
the Gulf Oil Corporation, the parent company, contracted with the Connecticut 
General Life Insurance Company for what is known as group insurance for the 
benefit of employees of the Gulf Oil Corporation and its subsidiaries. That by 
virtue of said contract, the Connecticut General Life Insurance Company, for a 
valuable consideration, issued and delivered to the Gulf Oil Corporation, on 
November 12, 1918, an insurance policy covering the lives and total permanent 
disability of the employees, including the deceased of said Gulf Oil Corporation 
and its subsidiaries. That said policy was for the benefit of the deceased during 
his lifetime and for the benefit of plaintiff after his death. That the insurance 
company thereafter issued applications, rate table, rider supplements, or amend- 
ments, a copy of each of which affecting the rights of plaintiff are attached to 
and made a part of her petition. 


The plaintiff pleads the effect of her contract, applications, rider amendments, 






































etc 


The policy provides, substantially, that the insurance company will, on proof 

of the death of an employee of the Gulf Oil Corporation, or its susidiaries 
(called employer), or on proof of the permanent total disability, as defined in 
the policy, of such employee, pay to such employee or his beneficiary the sum 
specified in the schedule in the policy, if the death of such employee occurs, or 
his total permanent disability begins, while he is covered by the terms of the 
policy. The policy provides for its renewal from time to time, that the employer 
shall pay the premiums; that the insurance company will issue to the employer, 
for delivery to each employee, an individual certificate setting forth a statement 
as to the insurance protection such employee receives; the right of the employee, 
within 31 days of the termination of his employment with the employer, to 
convert such insurance to individual insurance; that the policy, the applications, 
and any written supplements made thereto, shall constitute the contract of 
insurance. 


The policy, as amended or supplemented, so far as its provisions are material 

to a consideration of this appeal, reads as follows: 
“Plan of Insurance 
“Schedule of Amount of Insurance on Each Life. 

“In continuous service less than one year, None. 

“In continuous service one year, but less than two years, $1,000.00. 

“In continuous service two years, but less than three years, $1,250.00. 

“In continuous service three years, but less than four years, $1,500.00. 

“In continuous service four years, but less than five years, $1,750.00 

“In continuous service five years, but less than six years, $2,000.00 

“In continuous service six years, but less than seven years, $2,250.00 
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“In continuous service seven years or more, $2,500.00 

“The above schedule shall apply to all employees now in service or hereafter to 
be hired who qualify by length of continuous service, irrespective of health or 
physical condition at the date of this policy or at the time when new insurance or an 
increase in old insurance becomes effective, and irrespective of whether such em- 
ployee is on or off duty at such time or times. 

“If any employee leaves the Employer’s service and enters the service of any 
vther corporation, firm or individual even temporarily, his period of continuous 
service shall thereupon terminate. 

“In the case of any employee absent from duty through ill-health, lay-off, or 
other cause, and not employed elsewhere during such absence, the Employer shall 
have the sole right to determine whether he shall be considered as continuing in its 
service, and therefore, whether he shall be covered, or his coverage continued, under 
this contract. * * * 

“The insurance on any employee shall cease with the termination of his employ- 
ment, except as hereinafter provided. If an employee is disabled, and is unemployed 
elsewhere, or is temporarily laid off or given leave of absence, the insurance may be 
continued at the option of the Employer, provided the insurance is continued on all 
whose absence began at the same time. * * * 

“Total Disability. Any employee shall be deemed to be totally disabled within 
the meaning of this policy if injuries, sickness or disease continuously prevent him 
from performing any and every duty pertaining to his occupation. 

“Permanent Total Disability. If said total disability began before age 60 and 
presumably will during his life prevent the employee from pursuing any occupation 
for wages or profit; * * * he shall be deemed to be totally and permanently dis- 
abled within the meaning of this policy. * * * 

“Premiums. All premiums are payable in advance at the Home Office of the 
Company in Hartford, but may be paid to an authorized agent of the Company in 
exchange for a receipt, signed by the Secretary and countersigned by said agent. If 
any premium be not paid when due, this policy shall be terminated except as herein 
provided. 

“Grace. Thirty-one days of grace will be allowed for the payment of every 
premium after the first, during which period the policy remains in force. * * * 

“Manner of Payment of Claims. 

“It is specifically agreed that the amount of insurance on any life shall not be 
payable in one sum at death but that it shall be payable in installments as follows: 
One Hundred Dollars on receipt of due proof and the remainder in twelve equal 
monthly installments without interest, within one year after death; the first of said 
twelve monthly installments to be payable one month after death. The due dates 
of the twelve monthly installments shall be computed as beginning one month from 
the date of death and in case of delay arising in any claim the first payment shall 
include all installments which shall then have thus accrued under the claim.” 

Plaintiff alleges: That about June 24, 1926, while her husband was employed by 
the Gulf Production Company, a subsidiary of the Gulf Oil Corporation, he re- 
ceived physicial injuries which totally incapacitated him from performing any and 
all duties pertaining to his occupation as a tool dresser. That such injuries perman- 
ently and totally disabled her said husband from pursuing any occupation for wages 
or profit. That on account of such injuries, his employers laid him off on a tem- 
porary leave of absence, which continued until his death. That his employers exer- 
cised the option which was provided for in the contract of insurance and retained 
him in their employ, had the premiums paid and kept him fully covered and in- 
sured under said policy until his death on June 28, 1926. That his employers were, 
by said policy, constituted the sole agent of the insurance company to determine 
whether an employee should be retained in their employ and covered by such in- 
surance. That the employers of her husband, acting as sole agent for the insur- 
ance company, and in the exercise of such option, did retain her husband in their 
employ and kept him fully covered by insurance under the provisions and terms of 
said policy. That while the policy provided that the employer should pay all pre- 
miums, the plaintiff and her husband were advised, after the injuries received by 
her husband which permanently and totally disabled him, that plaintiff and her 
husband should pay the premiums for his protection under such policy and required 
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that they pay to the employer the amount of premium necessary to keep her hus- 
band protected under the terms of said policy. That they did pay such premiums, the 
employer accepted the payment thereof and forwarded and paid to the insurance 
company the premiums necessary to keep her said husband protected under said 
policy, and that the insurance company accepted the payment of such premiums with 
full knowledge as to the source of their payment and her husband’s condition of 
permanent total disability. That by reason of the facts alleged, the insurance 
company waived all rights to forfeit plaintiff’s right to recover under said policy and 
is estopped from denying plaintiff’s right to recover thereunder. 

The plaintiff pleads that her husband was injured while in the employ of the 
Gulf Oil Corporation and its subsidiaries, that his death occurred while so employed, 
and alleges that she and her husband fully complied with all the terms and condi- 
tions of said policy to keep it in full force and effect; and that all of the defendants, 
including the insurance company, failed and refused to pay to her the $2,500, the 
amount due under the plan of insurance in said policy. She also sought to recover 
interest and attorney’s fees. 

Plaintiff’s pleadings, together with the exhibits, are very voluminous, but the 
foregoing we think is a sufficient statement to dispose of the appeal. 

The Connecticut General Life Insurance Company answered by general de- 
murrer, general denial, and specially denied that the death of Julius Horner oc- 
curred while employed by the Gulf Oil Corporation or its subsidiaries, or that he 
received injuries which permanently and totally disabled him from pursuing any 
occupation for wages or profit while so employed. 

It alleges: That about the 15th of December, 1925, Julius Horner was definitely 
released from the service of said Gulf Companies without further employment or 
pay, and that he was not retained in the service of the Gulf Companies thereafteg, 
nor employed or paid by said companies at the time of his death. That he did not, 
in the course of his employment for said companies, receive injuries which pre- 
vented him from pursuing any occupation for wages or profit, but that after he left 
the employment of the Gulf Companies about December 15, 1925, he worked and 
earned wages in other employment and at the time of his death, was employed as 
an automobile mechanic in Amarillo, Tex., by the Irvin Motor Company. That he 
did not continue in the continuous and uninterrupted employment of the Gulf 
Companies. That the said Julius Horner and the plaintiff were entitled to recover on 
said policy subject to the terms and conditions thereof, with which they have failed 
and refused to comply. Said defendant pleads the provisions of the policy set out 
and also pleads the provision reading as follows: “At the termination of the em- 
ployment of any employee for any reason whatsoever, the Company will, without 
further evidence of insurability, upon written application made to the Company 
within thirty-one days after such termination, and upon payment of the premium 
applicable to the class of risk to which he belongs and to the form and amount of 
the policy at his then attained age, issue a policy of life insurance in any one of the 
forms customarily issued by the Company, except term insurance, with equivalent 
total and permanent disability benefits, in an amount equal to the amount of the 


employee’s protection under this policy at the time of the termination of his employ- 
ment.” 


That under such provision, it was incumbent upon the said Julius Horner to 
take affirmative steps, after his service with the Gulf Companies ceased, to secure 
the benefits provided in the policy and prevent such benefits from lapsing. That his 
services with said company having ceased on or about the 15th day of December, 
1925, and he having at no time complied with the conversion terms of said policy, 
the plaintiff was not entitled to recover under the terms and conditions thereof. That 
if the plaintiff or her husband paid any premiums after December 15, 1925, this 
defendant had no knowledge or notice thereof, and that by reason of the fact that 
his employment with the Gulf Companies had terminated, the policy automatically 


canceled unless he exercised the conversion privilege as provided in the paragraph of 
the policy above set out. 


It is alleged that, in any event, no premiums were paid either by plaintiff, her 
deceased husband, or his employers, that kept the policy in force after June 15, 


1926. For all of which reasons, it asserted that plaintiff was not entitled to recover 
under the policy. 
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No citation was served on the Gulf Oil Corporation and it was therefore dis- 
missed from the suit. 

On special issues submitted by the court in his main charge, the jury found, 
in substance, that the plaintiff and her husband paid to the Gulf Production Com- 
pany premiums to keep the policy of insurance in force until June 15, 1926; that 
while Julius Horner was employed by the Gulf Production Company, he received 
injuries that continuously prevented him from performing any and every duty 
pertaining to his occupation; and that while so employed, he received injuries 
which prevented him from pursuing any occupation for wages or profit during 
the balance of his life. 


The court defined “occupation” to mean a regular business, trade, or employ- 
ment. 

In response to a special issue submitted by the court at the request of the 
defendant, the jury found that at the time Julius Horner sustained the injucies 
which resulted in his death on June 28, 1926, he was an employee of a corporation, 
firm, or individual other than the Gulf Oil Corporation or its subsidiaries. 

On these findings, the court rendered judgment in favor of the Gulf Produc- 
tion Company against the plaintiff, and in favor of the plaintiff against the 
Connecticut General Life Insurance Company for the sum of $2,500 principal, 
$247 interest, and costs of suit, with interest on the principal at the rate of 6 per 
cent. per annum from the date of the judgment. From this judgment, the Con- 
necticut General Life Insurance Company prosecutes this appeal. 

We deem it unnecessary to consider separately the 24 propositions based on 
the 46 assignments of error in the brief of appellant. The propositions in 
various forms urge as error the action of the trial court in refusing its requested 
yeremptory instruction and rendering judgment on the findings of the jury on 
fhe issues submitted in the court’s main charge, because: First, the evidence was 
insufficient to warrant the submission of any of the issues contained in the 
court’s main charge; second, the testimony was not sufficient to support the 
findings of the jury on any of said issues; and, third, under the contract of 
insurance, the evidence offered, and the findings of the jury, the court was not 
authorized, under the law, to render a judgment for the appellee Mrs. J. J. Horner. 

[1] The contract of insurance provides: That the insurance company will 
pay to the employees “who qualify by length of service” with the Gulf Oil 
Corporation or its subsidiaries, the sum of money stipulated in the schedule or 
plan of insurance, provided that before the age of 60 “death occurs or permanent 
total disability begins while the employee is covered under the terms of this 
policy”; that if any employee leaves the service of such employer and enters the 
service of another, “even temporarily, his period of continued service shall there- 
upon terminate,” but if such employee is absent from duty from any cause “and 
not employed elsewhere during such absence,” the employer shall have the sole 
right of determining whether or not such employee shall be considered as con- 
tinuing in its service and covered by this policy; that the insurance of an 
employee shall cease with the termination of his employment unless such em- 
ployee is disabled and unemployed elsewhere or is temporarily laid off or given 
leave of absence; if so, the insurance may be continued at the option of the 
employer, provided it is continued on all those whose absence began at the same 
time. 

Under these provisions, for plaintiff to recover it was necessary to show that 
the death of her husband occurred, or that permanent total disability began, while he 
was employed by the Gulf Companies, or that at such time he was laid off or given 
leave of absence by such companies and “not employed elsewhere during such ab- 
sence,” and in addition thereto, that during such lay-off or leave of absence his in- 
surance was protected by his emplover. 

The policy makes no provision to pay for total disability unless such total dis- 
ability is permanent. Total disability, “within the meaning of the policy,” is such 
as will continuously prevent the employee from performing any and every duty per- 
taining to his occupation. The employee “shall be deemed to be totally and perman- 
ently disabled within the meaning of this policy” if his total disability began before 
he reached the age of 60 and “presumably will, during his life, prevent the employee 
from pursuing any occupation for wages or profit.” 

The testimony discloses: That Julius Horner was 38 years old when he died. 
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That he began his service with the Gulf Production Company on the Ist day of 
June, 1918, as a tool dresser. That while engaged by said company, on June 24, 
1924, he received an injury on the knee, knocking his kneecap off and cutting the 
ligaments in his leg. That after he was treated and his leg operated on, he went 
on crutches for nearly a year and later had a brace made that enabled him to walk 
without crutches, That he was never able, after his injury, to follow his occupa- 
tion as a tool dresser. That the Gulf Production Company, after he had reached 
his maximum recovery, put him to work in its shops at Breckenridge, where he 
worked for six weeks as a mechanic, drawing the wages of a mechanic. That the 
other employees objected because he was not a skilled mechanic and he decided to 
go to an automobile school in Kansas City and qualify himself as an expert me- 
chanic. That he got permission of his employer to attend the automobile school, 
and in January, 1926, went to Kansas City and attended the automobile school un- 
til some time in May. That he was advised by his employer that in order to keep 
up his insurance on the policy here involved, he would have to pay his employer 
the premiums so the employer could forward to and pay the insurance company 
such premiums. That the plaintiff and her husband paid said premiums and they 
were forwarded to the insurance company, as the jury found, until June 15, 1926. 
That on April 3, 1926, he wrote the Gulf Production Company from Kansas City 
that he noticed in the papers the company was starting lots of work and requesting 
that if the company put a shop and garage in Panhandle, that he be given a chance 
at anything except working on a rig, because he was unable to do that work. That 
he had taken up vulcanizing and battery work and was then working in a garage. 
That on May 18th he wrote the same company from Kansas City that he was fig- 
uring on coming back in about a week, asking for a position in the garage line any- 
where in the district; that he knew all about Fords, batteries, vulcanizing, and had 
worked on several Dodges and Buicks. The company advised him that it did not 
know whether there would be an opening he could fill or not, but that it expected 
to find him a job as soon as he was able to go to work. That he returned from 
the automobile school, but the Gulf Production Company had no position open that 
he could fill, and that he went to work for the Cooper-Irvin Motor Company about 
the 7th of June. That he continued to work for such company for 12 or 13 days, 
when he received an injury to his hand, which became infected and caused his 
death. That during the time he was employed by the Cooper-Irvin Motor Com- 
pany, he was not on the pay roll of the Gulf Production Company, but was re- 
ceiving wages from the Cooper-Irvin Motor Company. 

There is no testimony tending to show that the death of appellee’s husband was 
caused by or contributed to by the injury he received to his knee on June 24, 1924, 
while in the employ of the Gulf Production Company. 

[2-4] Under the provisions of the policy, appellee could not recover for the 
death of her husband because the jury found that he was not in the employ of the 
Gulf Production Company when his death occurred, and this finding is supported 
by the uncontroverted testimony. The finding of the jury that the husband of ap- 
pellee received injuries while in the employ of the Gulf Production Company which 
prevented him from pursuing any occupation for wages or profit during the balance 
of his life is not supported by the testimony, the evidence showing without con- 
troversy that after said injuries were received, he worked in the shops at Breck- 
enridge as a mechanic for 6 weeks and drew wages as a mechanic; that while in 
Kansas City taking his course in the Swinney Automobile School, he did some work 
on automobiles i naddition to that required for his course; that he had been work- 
ing for the Irvin Motor Company in Amarillo for 12 or 13 days immediately pre- 
ceding the injury which resulted in his death; that he drew wages from said auto- 
mobile company in Amarillo, and there is no testimony tending to show that he 
could not successfully pursue the work of an automobile mechanic and did not 
successfully pursue that work while engaged by the Irvin Motor Company. Said 
finding of the jury is in conflict with the finding that at the time of his death he 
was in the employ of the Irvin Motor Company at Amarillo, Tex., which was an 
institution in no way connected with the Gulf Oil Corporation or its subsidiaries. 

[5] The contention of appellant that the policy lapsed for failure to pay pre- 
miums is not tenable, because the finding of the jury that the premiums were 
paid to June 15, 1926, has sufficient support in the testimony, and if appellant was 
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otherwise bound under the insurance policy, the proper payment of the premiums 
to that date would continue the policy in force and effect for a period of 31 days, 
as the insurance contract provides that 31 days’ grace will be allowed for the pay- 
ment of every premium after the first, during which time the policy remains in 
force, and as appellee’s husband died on June 28, 1926, the 31 days of grace had 
not expired. 

[6] The contention of appellant that the husband of appellee was not covered by 
the policy because he failed to exercise the conversion privilege provided for in 
the policy is without merit. The policy stipulates that the company will issue to the 
employer, to be delivered to each employee covered by the policy, an individual 
certificate setting forth a statement as to the insurance protection to which such 
employee is entitled and that said certificate shall contain the provision of the 
policy allowing the conversion of group insurance into individual insurance, giving 
31 days after the termination of the employment for the insured to take advantage 
of such conversion privilege. The certificate furnished by the insurance company to 
the Gulf Production Company to be delivered, and which was delivered to ap- 
pellee’s husband, contains no reference to the conversion privilege of the policy, 
and neither plaintiff nor her husband could be bound by a provision of the policy 
of which the insurance company had contracted to give notice and which notice it 
had failed to give. 

[7] The testimony in the case was, in our opinion, sufficient to raise an issue 
of fact upon appellee’s plea of waiver and estoppel, but no issue on such plea was 
submitted to the jury, no objection was made to the failure to submit such issue, 
and no such issue requested by appellee; hence, any right of appellee to recover un- 
der such plea of waiver and estoppel was waived. Ormsby v. Ratcliffe, 117 Tex. 
242, 1 S. W.(2d) 1084. 


The judgment is reversed and the cause remanded. 


FEDERAL LIFE INS. CO. v. THORNTON. (No. 607.) 
Court of Civil Appeals of Texas. Eastland. Oct. 13, 1929. 
Rehearing Denied Nov. 8, 1929. 

21 Southwestern Reporter (2d) 352. 

1. APPEAL AND ERROR—IN REVIEWING REFUSAL OF PEREMPTORY 
INSTRUCTION AND QUESTION WHETHER EVIDENCE SUPPORTS 
VERDICT, APPELLATE COURT MUST CONSIDER CASE FROM 
STANDPOINT OF PREVAILING PARTY. 


In determining whether trial court erred in refusing peremptory instruction 
and whether verdict of jury was contrary to evidence, reviewing court must 
consider case from standpoint of prevailing party and must give full credence 
and weight to evidence in support of judgment, irrespective of contrary testimony. 
(For other cases, see Appeal and Error, Dec. Dig. § 927[7].) 

2. INSURANCE—WHETHER INSURED REGULARLY EMPLOYED AND 
WITHOUT FAMILY TROUBLES, WHO BECAME SICK AND WHOSE 
DEAD BODY WAS FOUND UNDER CIRCUMSTANCES INDICATING 
CARBOLIC ACID POISONING, WAS SUICIDE, HELD FOR JURY. 
Evidence of finding insured’s body near school building and of opinion of 

experts that death resulted from carbolic acid poisoning, when counterbalanced 

by evidence of insured’s jovial disposition, want of family and financial troubles, 
and regular employment, and of his sickness resulting from drinking milk which 
contained formaldehyde, which might have accounted for burning of his mouth, 
held to make issue for jury, in action on life polciy, as to whether insured 
committed suicide. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

3. APPEAL AND ERROR—APPELLATE COURT SHOULD NOT SET 
ASIDE VERDICT WHERE JURY PROPERLY DETERMINED ISSUE 
AND TRIAL JUDGE DENIED REHEARING. 

Where question of insured’s suicide was properly submitted to jury in action 
on life policy, and jury determined that there was no suicide, and trial court 
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overruled motion for rehearing, appellate court should not set aside verdict and 
judgment. 


(For other cases, see Appeal and Error, Dec. Dig. § 1005[1].) 


4. INSURANCE—ANY EVIDENCE ESTABLISHING HYPOTHESIS OTHER 
THAN INSURED’S SUICIDE PRESENTS JURY QUESTION, WHERE 
EVIDENCE OF SUICIDE IS CIRCUMSTANTIAL ONLY AND MOTIVE 
IS NOT SHOWN. 

Where in action on life policy all evidence of suicide is circumstantial with 

no suggestion of motive, any other evidence in record tending to establish a 

different hypothesis presents a jury question. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 


5. INSURANCE—EVIDENCE THAT INSURED TOOK OUT POLICY SUED 
ON ONLY AFTER CONSIDERABLE SOLICITATION HELD ADMIS- 
SIBLE TO REBUT INFERENCE OF SUICIDE. 

In action on life policy in which defense was suicide and circumstance of 
death within three months after taking out policy was shown, evidence that 
policy was issued only after considerable solicitation and insistence on part of 
insurance company’s representative held admissible as rebutting inference of 
suicide from death shortly after taking out policy. 


(For other cases, see Insurance, Dec. Dig. § 659[2].) 


6. INSURANCE—EVIDENCE MUST BE LIBERALLY ADMITTED ON 
QUESTION OF INSURED’S SUICIDE WHERE ONLY CIRCUMSTAN- 
TIAL EVIDENCE IS AVAILABLE. 

Great latitude must be indulged in admitting evidence on question of suicide 
when only circumstantial evidence is available on that point, in action on life 
policy. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 


Appeal from District Court, Taylor County; W. R. Chapman, Judge. 

Action by Margaret C. Thornton against the Federal Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 

Wagstaff, Harwell, Wagstaff & Douthit, of Abilene, for appellant. 

Stinson, Hair, Brooks & Duke, of Abilene, for appellee. 

HICKMAN, C. J. The appeal is from a judgment on a life insurance policy 
issued by appellant to appellee’s deceased husband, James S Thornton, in which 
appellee was named as beneficiary. The answer of appellant ir. ~° court below 
specially pleaded a provision of the policy to the effect that if, within two years 
from the date thereof, the insured should die by his own act, whether sane or 
insane, the liability on the policy should be limited to the premiums actually 
paid by him. The only issue of fact in the trial court was whether or not the 
deceased, James §. Thornton, committed suicide. Only one issue was sub- 
mitted to the jury by the trial court, which was as follows: “Did J. S. Thornton 
voluntarily take his own life?” The answer of the jury was, “No.” 

A requested peremptory instruction by the appellant was refused. No ob- 
jections or exceptions to the court’s charge are contained in the record, except 
an exception to the failure to give the peremptory instruction. Three assign- 
ments are brought to this court. The first complains of the ruling of the trial 
court in refusing the peremptory instruction; the second presents that the 
verdict of the jury is contrary to and unsupported by the evidence; and the third 
presents a question of the admissibility of evidence. 


Briefly the facts supporting appellant’s theory of suicide are: The policy 
was issued November 2, 1927, and the deceased died on January 28, 1928. The 
deceased was employed as a clerk in a grocery store. On Saturday morning, 
January 28, deceased left the store to go home, reporting that he was sick. 
Some 45 minutes thereafter he was discovered dead lying on his right side with 
his back against the wall of the Abilene high school building. About 4 feet 
from his body there was found an empty bottle bearing no label of any kind. 
The bottle smelled like carbolic acid. Dr. Scott Hollis, the city health officer, 
was the first physician to view the deceased. He came to the place where 
his body was found before it was removed. His testimony, in effect, was that 
he examined the mouth of deceased by raising his lips and saw his mouth 
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was burned on the inside. He gave it as his opinion from his examination that 
death was caused by carbolic acid poisoning. 

Dr. C. E. Adams, another physician, made an examination of the deceased 
after the body had been removed to the undertaker’s place. He testified that 
he found, upon examination, that, as far down as he could see in the deceased’s 
throat, it was charred a brownish color; that the condition which he found 
in the mouth and throat was characteristic of carbolic acid. He likewise gave 
it as his opinion that the cause of the death was carbolic acid poisoning. This 
doctor performed an autopsy, removing the stomach of the deceased and de- 
livering it to a chemist. The scent of carbolic acid was present when the stomach 
was opened. 

W. E. Whiteley, the chemist to whom the stomach was delivered, testified 
that he found a strong indication of carbolic acid being present in the stomach; 
that one could get a pretty good idea that it was carbolic acid from smelling 
it. He testified that he knew from the chemical analysis that it was carbolic 
acid. He also made an examination to determine the presence of formaldehyde 
in the stomach, and testified that there was none present. No examinations for 
other poisons than carbolic acid and formaldehyde were made. 

[1] The place at which the deceased’s body was found was not visible from 
the streets running by the high school building. There was a kind of court 
on the south side of the building not visible from the streets, which were on the 
north and east side thereof, and the body was found in this open place or 
court. These facts, standing alone, make out a very strong case of suicide, but, 
in passing upon the questions presented to this court by the first and second 
assignments, we must view the case from the standpoint of the appellee, in whose 
favor judgment was rendered below, and give to her testimony full credence and 
all of the weight to which it is entitled, irrespective of any testimony to the 
contrary. 


[2] The facts testified to by appellee’s witnesses tending to rebut the issue 
of suicide were, briefly: Deceased was about middle-aged. He had a family 
consisting of a wife and two daughters. He was a hard-working man; had a 
jovial disposition; had no financial troubles; had no family troubles. He and 
his family were happily situated. He had regular employment as a clerk in a 
grocery store, and was making a living for himself and family. He was not in 
bad health, with the exception of pyorrhea, a disease of the gums. In short, 
there is not a suggestion in the record of any possible motive why this man 
should want to destroy himself. The facts further disclose that on the evening 
of January 27th, he took home with him some chili. This was a kind of chili 
that had been cooked and moulded into the form of a brick. His wife pre- 
pared this chili for supper, and he ate some of it. During the night he became 
sick and suffered with severe pains and cramping in his stomach. His wife 
administered to him at least twice during the night, giving him soda water 
Early the next morning his wife served his breakfast. The breakfast seems to 
have consisted of coffee and bran. The bran was served with sweet milk taken 
from a bottle. After taking two or three teaspoonsful of the bran the deceased 
complained that it burned his throat, and, after taking two or three more spoons- 
ful of it, he repeated the complaint. The deceased had a blister in his mouth 
which had been there for several days. For more than a year he had been using 
a mouth wash containing carbolic acid in an effort to combat the pyorrhea. The 
facts further show that one of his daughters who drank milk out of the same 
bottle as that from which the deceased drank became very sick on the morning 
of the death of the deceased and a doctor was called to administer to her. So 
great was her pain and suffering that a hypodermic was required to relieve her. 
Formaldehyde was found in this milk. There was testimony by Dr. Snow that 
formaldehyde in the human intestines chars the mucous membranes and causes 
a swelling of the mucous membranes of the upper part of the intestines and 
extending on up to and including the mouth. It would cause a discoloration of 
the membranes, leaving a red condition, and, if sufficiently strong, would pre- 
sent a kind of burnt appearance. The facts further disclose that the deceased 
came to his work on the morning of his death, and that he was complaining of 
cramping in the stomach; that he appeared to be a very sick man. He finally 
told his employer that he was unable to work any longer, and left for his home 
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with the understanding that, if he got better, he would come back, as it was a 
busy day and his services were greatly needed. The high school building is 
situated between the store at which deceased worked and the house at which he 
resided. School was not being conducted on that day. 

[3] The rules for our guidance in deciding the question thus presented to 
us are so well established by the authorities hereinafter cited that a discussion 
thereof would be but a mere repitition. We think it sufficient to state that 
the evidence as a whole, viewed in the light most favorable to the appellee, when 
aided by the presumption of law that the deceased did not voluntarily destroy 
his own life, was sufficient to present a jury question. We cannot say there is 
not some room for reasonable minds to differ as to whether the deceased com- 
mitted suicide, and, since the jury has determined that he did not, and the trial 
judge has overruled the motion for rehearing, we do not think it would be within 
our proper province to set aside the verdict of the jury and the judgment ren- 
dered thereon. Fort Worth Mutual Benevolent Ass’n v. Jennings (Tex. Civ. 
App.) 283 S. W. 910; Mutual Life Ins. Co. v. Ford, 61 Tex. Civ. App. 412, 130 
S. W. 769; Sovereign Camp, W. O. W. v. McCulloch (Tex. Civ. App.) 192 S. W. 
1154; Grand Fraternity v. Green, 62 Tex. Civ. App. 366, 131 S. W. 442; Equitable 
Life Assur. Soc. v. Liddell, 32 Tex. Civ. App. 252, 74 S. W. 87; Sovereign Camp, 
W. O. W., v. Valentine, 173 Ky. 182, 190 S. W. 712. 

[4] Where, as here, all of the evidence of suicide is circumstantial, with no 
suggestion of any motive therefor, and there is other evidence in the record, 
even though slight, tending to establish a different hypothesis, a jury question 
is presented. Appellant has had its day in court on this question, and we are 
not authorized to disturb the findings of the jury. 

[5, 6] The third assignment of error presents for review the ruling of the 
trial court on the admissibility of testimony. The bill of exceptions preserving 
this point is as follows: “Be it remembered on the trial of the above entitled 
and numbered cause the plaintiff offered as a witness, E. W. Curtiss and after 
showing that he was in the insurance business and was District Manager for 
the defendant at Abiline, Texas, at the time that James §. Thornton took out 
the policy of insurance sued on, offered to prove by the said Curtiss ‘when he 
took his application for the insurance he had to insist and it was after consid- 
erable insistence that Thornton did take it. He insisted that he take it just as 
he insisted with any other man. Thornton did not feel like he was able to buy 
and pay for the insurance, but he insisted on his buying some amount and he did 
finally take $2,000.00.’ When said testimony was offered the defendant excepted 
to the admission of the same on the ground that the testimony did not tend 
to prove any issue in the case and was irrelevant and immaterial and would 
probably have the effect of prejudicing the minds of the jury against the de- 
fendant, but the court overruled the objection of the defendant and permitted 
the witness to testify to the above facts, and the witness did so testify over the 
objection of this defendant, to which action and ruling of the court in so per- 
mitting the above testimony in the record the defendant duly excepted in open 
court as above stated and here now tenders its bill of exception and asks that 
the same be allowed, approved and filed, which is accordingly done. With the 
qualification that the policy is dated November 2, 1927, and the insured died 
Jan. 28, 1928.” 

This, to us, is the most difficult question presented. A similar question 
was before this court in the case of Hugh Jennings et al. v. Sovereign Camp, 
W. O. W. (Tex. Civ. App.) 296 S. W. 961, 962. In that case, as here, the de- 
fense was suicide. The defendant made proof that the deceased had received 
an insurance policy, not the one sued on, through the mail about an hour before 
his death, and the plaintiff in rebuttal offered proof that it required some per- 
suasion on the part of an agent of the insurance company which wrote that 
policy to induce the deceased to take it, and also offered to prove that the de- 
ceased had permitted one or two other policies to lapse a short time prior to 
his death. It was held by this court, in an opinion by Scott W. Key, Special 
Chief Justice, that the court erred in refusing to permit the proffered testimony. 
The language of the opinion disposing of that question is as follows: “Also we 
sustain appellants’ assignments of error relating to the exclusion of certain re- 
buttal testimony offered by appellants. The appellee proved that the deceased 
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had received a life insurance policy through the mails about an hour before his 
death; this evidence would be permissible as a circumstance tending to estab- 
lish suicide, as it is reasonable to believe that a man, no matter what the motive 
impelling the rash act, would be more liable to take his own life knowing that 
his family will be benefited to some extent by life insurance left by him. In 
rebuttal to this, appellants offered to prove that it required some persuasion on 
the part of an agent to get the deceased to take the very policy that was de- 
livered on the morning of the death, and undertook to prove that the deceased 
had one or two other policies that had recently lapsed. The court erred in 
refusing to permit the proffered testimony, especially as the record is totally 
lacking in any motive or reason for deceased taking his own life.” 

That is substantially the question presented here. Necessarily great lati- 
tude must be indulged in admitting evidence on a question of suicide when only 
circumstantial evidence is available. The facts in evidence showed that within 
less than three months after the policy had been delivered to the deceased he 
had died under circumstances disclosed in the evidence. Doubtless one of the 
purposes of insurance companies in inserting the provision with reference to 
suicide within a specified time is to guard against the perpetration of fraud by 
those designing to commit suicide and procuring policies with that in view. We 
think that unquestionably appellant would have been permitted to prove, had the 
facts existed, that the policy was issued upon the solicitation of the deceased. 
The circumstance of death shortly after taking the policy was necessarily in- 
jected into the evidence and had a tendency to indicate suicide, and we have 
concluded that the trial court did not err in permitting the appellee to show 
the true facts with reference to that circumstance to rebut whatever inference 
might be drawn therefrom. 

Finding no reversible error in the record, it is ordered that the judgment of 
the trial court be affirmed. 


CONKLIN v. NEW YORK LIFE INS. Co. 
Supreme Court of Wisconsin. Nov. 5, 1929. 
227 Northwestern Reporter 251. 

1. INSURANCE—WHERE EVIDENCE SHOWED INSURED HAD BEEN 
TREATED FOR DIABETES, COURT PROPERLY FOUND ANSWERS 
IN APPLICATION HE HAD NOT CONSULTED PHYSICIAN. ETC. 
WERE INTENTIONALLY FALSE; “DECEIVE” (ST. 1927, § 209.06 (1). 


Where evidence showed that insured had been treated for diabetes over a 
period of more than a year, with eleven days in a hospital, court properly changed 
verdict to contrary, and found that insured, in stating in answer to questions in ap- 
plication for life insurance that he had not consulted physician for any disease 
not included in answers, and had not been in hospital for treatment, etc., intention- 
ally made false answers to induce reliance on them and to deceive insurance com- 
pany, within meaning of St. 1927, § 209.06(1). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE—WHERE INSURED MADE FALSE ANSWERS AS TO 
MEDICAL ATTENDANCE IN APPLICATION FOR LIFE INSURANCE, 
WITH INTENT TO DECEIVE, BENEFICIARY COULD NOT RECOVER 
(St. 1927, § 209.06(1). 

Where insured made false answers, with intent to deceive insurer, to questions 
in application for life insurance to effect he had not consulted physician or been 
in hospital, etc., beneficiary could not recover under St. 1927, § 209.06(1). 

(For other cases, see Insurance, Dec. Dig. § 292.) 

Appeal from a judgment of the Circuit Court for Brown County, Henry 
Graass, Judge. 

Action by Laura Conklin against the New York Life Insurance Company. 
From a judgment for defendant, plaintiff appeals. Affirmed.—[By Editorial Staff.] 

Action begun October 10, 1928; judgment rendered May 27, 1929. Life insur- 
ance. This action was brought by the plaintiff against the defendant to recover 
$3,000 payable to her as beneficiary named in the policy of life insurance issued by 
the defendant on the life of her husband, Louis Conklin, deceased. The defendant 
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interposed the defense of false statements alleged to have been made by deceased in 
answers made by him to defendant’s medical examiner, appearing in the applica- 
tion as follows: (1) That he had not been under observation or treatment in any 
hospital; (2) that sugar had not been found in his urine; (3) that he had not con- 
sulted any physicians for any ailment or disease not included in his previous ans- 
wers; and (4) that he had not consulted or been examined or treated by any physi- 
cian within the past five years. 

The case was tried before the court and jury, and the jury returned a special 
verdict as follows: 

“1. Does the application of Louis Conklin for life insurance made on August 
10, 1927, contain the following questions and answers: 7 (B) Have you been under 
observation or treatment in any hospital, asylum or sanitarium? No. 

“(C) Has albumin or sugar been found in your urine? No. 

“10. Have you consulted a physician for any ailment or disease not included in 
your above answers? No. 

“11. What physician or physicians, if any, not named above, have you consulted 
or been examined or treated by within the past five years? None. 

“Parties consent the court answer. Yes. 

“2. Did the insured, Louis Conklin, in his answer to the medical examiner, Dr. 
J. W. McLaughlin, on August 10, 1927, falsely state that he had not been under ob- 
servation or treatment in any hospital, asyium or sanitarium? 

“Parties stipulate answer: Should be yes. 

“3. Did the insured, Louis Conklin, at his examination on August 10, 1927, 
falsely state to Dr. J. W. McLaughlin that no albumin or sugar had been found in 
his urine? 

“Parties stipulate answer: Should be yes. 

“4. Did the insured, Louis Conklin, at his examination on August 10, 1927, 
falsely state to Dr. J. W. McLaughlin that he had not consulted a physician for any 
ailment or disease not included in his above answers? 

“Parties stipulate answer: Should be yes. 

“5S. Did the insured, Louis Conklin, at his examination August 10, 1927, in ans- 
wer to the question: ‘What physician or physicians, if any, not named above, have 
you consulted or been examined or treated by within the past five years?’ falsely 
state: None? 

“Parties stipulate answer: Should be yes. 

“6. If you answer any of the foregoing questions numbered two to five, inclu- 
sive, in the affirmative, that is, yes, then answer this, as to those questions you ans- 
wer yes: Were such false statements made by the insured with the actual intent to 
deceive? Answer: No. 

“7. Was Louis Conklin informed that he was afflicted with diabetes prior to 
his making application for this life insurance? 

“Parties stipulate answer: Should be yes. 

“8. If you answer the seventh question yes, then answer: Did such affliction 
with diabetes increase the risk or contribute to the loss? Answer: No. 

“9. At the time of the issuance of the policy to Louis Conklin, did the defend- 
ant company have sufficient knowledge or information which, if diligently pursued, 
would have informed it that said Louis Conklin was afflicted with diabetes? 
Answer: Yes. 


“10. If you answer the 9th question yes, then answer: Did the answers as set 
forth in the application of Louis Conklin, induce the company to forego making 
further inquiry as to Louis Conklin’s diabetic condition? Answer: No.” 

The defendant moved for judgment on the verdict, for judgment notwithstand- 
ing the verdict, and to change the answers to the sixth, eighth, and tenth questions 
in said special verdict from “No” to “Yes,” and for judgment upon the verdict as 
changed or for a new trial. The court denied plaintiff's motion for judg- 
ment, ordered the answer to question No. 6 changed from “No” to “Yes,” 
and, upon the verdict as changed, that judgment be entered dismissing 
the plaintiff’s complaint, and upon the defendant’s counterclaim that another policy 
for $2,000 should be canceled, the parties having stipulated that their rights in both 
policies should be determined in the action respecting the $3,000 policy. From the 
judgment entered accordingly, the plaintiff appeals. 
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M. E. Davis, of Green Bay, for appellant. 

Ryan, Cary & Ryan, of Appleton (Louis H. Cooke, of New York City, of 
counsel), for respondent. 

RosENBERRY, C. J. [1, 2] The insured was a farmer and cheesemaker. He died 
June 29, 1928, at the age of 42 years. He was taken sick with influenza the latter 
part of April, 1928. In August, 1927, the deceased was solicited for insurance, 
and on August 6, 1927, signed an application for a $1,000 policy. He was examined 
on August 10, 1927, by J. W. McLaughlin, medical examiner for the defendant, at 
the cheese factory operated by the deceased. The examiner took a specimen of 
urine, found traces of sugar, and the examiner then notified the agent. The agent 
secured another specimen, took it to another doctor, who reported that there was 
no sign of sugar. The examiner then submitted his report, in which he stated no 
sugar was found. In the examination of the urine of the deceased, the specific 
gravity of the urine was reported as 1018, the systolic blood pressure was 128, dias- 
tolic 92. The information was given to the chief examiner, and subsequently a 
policy for $2,000 was duly issued, and thereafter a policy for $3,000 was issued on 
the same application, upon which latter policy suit is brought. It is the contention 
of the plaintiff that the specific gravity of the urine taken together with the 
diastolic and systolic blood pressure indicated kidney trouble and cause for further 
investigation. The principal contention of the plaintiff is that the false answers 
made to the questions by the applicant were not intended to deceive, and that the 
court was in error in changing the verdict. 

Section 209.06 (1) Stats. 1927, provides: 

“No oral or written statement, representation, or warranty made by the insured 
or in his behalf in the negotiation of a contract of insurance shall be deemed ma- 
terial or defeat or avoid the policy, or prevent its attaching unless such statement, 
representation, or warranty was false and made with actual intent to deceive or 
unless the matter misrepresented or made a warranty, increased the risk or con- 
tributed to the loss.” 

The facts relative to the prior illness of the deceased are as follows: In Feb- 
ruary, 1924, the deceased lived in Seymour. He consulted Dr. V. J. Hittner there 
on February 1, 1924, who advised him that he was suffering from diabetes. Dr. 
Hittner treated him, and sent him to the Bellin Hospital at Green Bay for a course 
of insulin treatment. Dr. Hittner treated him for two weeks, and he was in the 
hospital eleven days. The hospital records show that he was admitted February 
15, 1924, and blood analysis showed sugar 0.42 per cent., about four times the normal 
amount, In November, 1924; the deceased consulted Dr. W. L. Boydon. At that 
time the deceased complained of loss of weight, tired, suffered frequent urination, 
getting up nights, and was in a general run-down condition. Dr. Boydon’s diagnosis 
was that the deceased was suffering from diabetes, he placed him upon a restricted 
diet, and advised him to take insulin. The treatment resulted in the improve- 
ment of the patient. The deceased consulted Dr. Boydon a second time. Upon the 
second examination there was less sugar present than at the first. He was given 
more insulin treatments. Dr. Hittner, treated the deceased for diabetes between 
October 30 and November 27, 1925. 

In disposing of the motions after verdict, the court said: 

“I am of the opinion that Louis Conklin, the applicant, falsely made the state- 
ments set forth, and that he made them with intent to deceive the inurance company, 
and that had the company known the full facts and truth of applicant’s condition, 
that it might have refused to issue the policy to the applicant. 

_ “Plaintiffs contention that the facts set forth in the application and medical ex- 
aminer’s report were sufficient to have put them upon inquiry, in a large measure 
may he true, but if the applicant had truthfully answered all questions, the infor- 
mation thus given, together with truthful answers, might have prevented the issu- 
ance of the policy. 

“It may be true that the insurance company ought to have been more diligent, 
from the facts set forth in the examination and report, but I believe it is also true 
that the applicant, by his false answers, deceived the company, and that his benefi- 
ciary now ought not to be allowed to profit by such deception.” 

It is considered that the trial court arrived at a correct conclusion in this mat- 
ter. It seems incredible that an intelligent man such as the deceased undoubtedly 
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was, who had been treated for diabetes over a period of more than a year, with 
eleven days in a hospital, could forget such weighty and material matters, even if, 
as the plaintiff claims, the examination was made in the factory at a time when 
he was busily engaged in other matters and under somewhat distracting conditions. 
Such being the case, the false answers could have been made for no other possible 
purpose than to induce reliance upon them, and thereby deceive the defendant com- 
pany. The judgment of the trial court was therefore correct. 
Judgment affirmed. 


MODERN WOODMEN OF AMERICA vy. BARBER et al. 
Supreme Court of Wisconsin. Nov. 5, 1929. 
227 Northwestern Reporter 268. 

1. INTERPLEADER—INSURED’S WIDOW COULD RAISE QUESTION IN 
INTERPLEADER PROCEEDING WHETHER NAMED BENEFICIARY 
WAS DISQUALIFIED, WHERE CERTIFICATE PROVIDED FOR PAY- 
MENT TO WIDOW IN SUCH CASE. 

Where fraternal benefit certificate provided for payment of amount thereof 
to insured’s widow, if designated beneficiary became disqualified, widow could 
raise question in interpleader proceedings as to whether such beneficiary was 
qualified; no application to change beneficiary being necessary. 

(For other cases, see Interpleader, Dec. Dig. § 28.) 


2. INSURANCE—NIECE OF INSURED’S FIRST WIFE HELD NOT DIS- 
QUALIFIED AS BENEFICIARY UNDER FRATERNAL BENEFIT CER- 
TIFICATE BY REMOVAL FROM HIS HOME. 

Niece of insured’s first wife, designated as beneficiary in certificate payable 
to designated dependents of insured or members of his family, held not disquali- 
fied by removal from his home to that of her parents, where she continued to 
look to him for money to buy clothing, received presents from him, and visited 
him at least once, though he had considered making second wife beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 793.) 

Appeal from a judgment of the Circuit Court for LaCrosse County; R 5S. 
Cowie, Judge. 

Action by the Modern Woodmen of America against Estella Barber and 
Bernice M. Andrews. From a judgment for defendant, Andrews, defendant 
Barber appeals. Affirmed—[By Editorial Staff.] 

Action begun August 15, 1928; judgment dated January 2, 1929. Fraternal 
insurance. The Modern Woodmen of America issued a benefit certificate upone 
the life of George K. Barber, in which Bernice May Barber, designated therein 
as daughter, was named as beneficiary. The policy was for $1,000, which amount 
the plaintiff paid into court asking the court to require the defendants to inter- 
plead and determine to whom the money should be paid. 

The facts out of which the controversy arises may be briefly stated as fol- 
lows: On September 1, 1899, the plaintiff issued its benefit certificate upon the 
life of George K. Barber, naming his first wife, Eva Barber, beneficiary. George 
K. Barber and his wife Eva lived at La Crosse. Mrs. Barber and Mrs. D. C. 
Andrews were sisters. The Andrews family at that time lived in La Crosse. Mrs. 
Andrews had two children, a son Leo and daughter Bernice M. In 1913, Mr. and 
Mrs. Andrews moved from La Crosse to Lockport, IIl., leaving the two children 
Leo and Bernice, aged 7 and 4 respectively, in the care of their aunt, Mrs. Eva 
Barber, and her husband, who had no children. From that time down to 1920 
Mr. and Mrs. Andrews paid them $2 a week for each of the children toward their 
support. In 1920 Mr. and Mrs. Andrews came to La Crosse to take their child- 
ren with them to Lockport. Bernice was then 11 years old. The son went with 
his parents to Lockport, but Bernice remained with her aunt. At that time Mrs. 
Barber with the consent and knowledge of her husband agreed to bring Bernice 
up as her own daughter and from that time on until the death of Mrs. Barber 
the Andrews contributed nothing to the support of Bernice. She was known in 
La Crosse by the name of Bernice Barber. Mr. Barber kept a savings account 
for her in that name and paid her expenses at school. Mrs. Eva Barber died 
May 6, 1925. After her death Mr. Barber with the aid of Bernice attempted to 
keep house, the result was not satisfactory, and in January, 1926, he broke up 
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housekeeping. Bernice then went to Lockport, IIl., to be with her parents. When 
she returned to Lockport she was known there as Bernice Andrews. After her 
removal to Lockport Mr. Barber continued to send her money which she used 
for the purchase of shoes and clothing. It came in the form of birthday and 
Christmas presents and money was sent her upon her request when she was in 
need of clothing. He sent her at least $65. An accurate account of it was not 
kept. In July, 1927, Mr. Barber married the defendant Estella Barber. They 
went upon a considerable wedding trip and shortly after their return and on 
October 16, 1927, George Barber died at his residence in Onalaska, Wis. 

Shortly after the death of the first wife Eva and on May 14, 1925, George 
Barber in the manner required by the regulations of the plaintiff company, re- 
quested that a new benefit certificate be issued payable to Bernice May Barber, 
and on May 15, 1925, a new benefit certificate was issued as requested. Under 
a by-law of the plaintiff society, if the beneficiary named is disqualified, then the 
amount to be paid under the benefit certificate to said disqualified beneficiary 
shall be payable to the widow. The defendant Estella Barber claims under this 
clause. The by-laws also provide: “Benefit Certificates shall be payable only to 
the wife, relative by blood to the fourth degree, children by legal adoption, par- 
ents by legal adoption, a person dependent upon the member, or a member of 
his family whom the applicant shall designate in his application.” No payment 
shall be made upon any benefit certificate to any person who does not bear the 
relationship so prescribed at the time of his death. The defendant Bernice claims 
under this clause (lst) that she was dependent upon the insured George K. 
Barber; and (2nd) that she was a member of the family of George K. Barber. 

e trial court found: 

“That between January 1, 1926, and July 1, 1928, Bernice Andrews spent a 
part of the time with her parents in Lockport, Illinois, and from about July 1, 
1926, until the death of said George Barber, spent substantially all of her time 
with her parents in Lockport, Illinois, but during said time made at least one visit 
to George Barber in La Crosse County, Wisconsin.” That Bernice received her 
board and lodging from her parents and “that George Barber sent her all the 
money needed for her support in addition to such board and lodging and a small 
amount earned by her in temporary employment, and she was dependent upon 
said George Barber for such support until the time of his death.” 

“There was no intention on the part of said George Barber or Bernice M. 
Andrews to sever the relationship existing between them by her absence in 
Lockport, or that said absence should be permanent, and said Bernice M. An- 
drews was at all times regarded both by said Barber and by herself, as a member 
of the family of said George Barber.” 

The trial court concluded that the defendant “Bernice M. Andrews was at 
all times after the year 1920, and until the death of said George Barber, a mem- 
ber of the family of said George Barber, and a person dependent on him.” 

Judgment was rendered accordingly in favor of the defendant Bernice M. 
Andrews for $1,000, from which the defendant Estella Barber appeals. 

McConnell & Schweizer, of La Crosse, for appellant. 

Lees & Bunge, of La Crosse, for respondent. 

RosENBERRY, C. J. [1] On behalf of the respondent it is urged that the de- 
fendant Estella cannot raise the question of whether or not the defendant Ber- 
nice is a qualified beneficiary, citing 19 R. C. L. § 84, p. 1288; 45 C. J. 169 and 
cases cited. Counsel for Estella on the other hand claim that, under the au- 
thority of Ballou v. Gile, 50 Wis. 614, 7 N. W. 561; Berg v. Damkoehler, 112 
Wis. 587, 88 N. W. 606; Faubel v. Eckhart, 151 Wis. 155, 138 N. W. 615, 617, 
she is in a position to raise this question. 

In Faubel v. Eckhart, supra, the court said: “The association may waive com- 
pliance by issuing a new certificate naming the new or substituted beneficiary 
or some equivalent act, but it does not waive compliance with its rules by inter- 
pleading the contesting claimants, and paying the money into court.” Among 
other cases cited is Opitz v. Karel, 118 Wis. 527, 95 N. W. 948, 951, 62 L. R. A. 
982, 99 Am. St. Rep. 1004. 

In Opitz v. Karel, supra, the court said: “The company has paid the pro- 
ceeds of the policy into court for the lawful owner. By this act it has waived any 
objection it might have made to any transfer of the policy by the insured dur- 
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ing his lifetime. Any objections to a transfer of this policy which this com- 
pany might have made under this condition are not available to the defendant, 
as the personal representative of the deceased, nor any other person interested 
in his estate.” 

So it seems to us that in Opitz v. Karel, supra, it was held that payment 
into court by the company was a waiver of the conditions of the policy re- 
lating to transfer and that these conditions could not be asserted on behalf 
of the designated beneficiary which in that case was the estate of the deceased. 
And this seems to be in accord with the great weight of authority. However 
it is not decisive of the issues in this case. As already stated, the certificate 
in question provided that, in the event that the beneficiary designated in the 
policy became disqualified, it should then be payable to the widow of the de- 
ceased. In that situation no application to change the beneficiary was neces- 
sary. The policy was by its terms self-executing in that respect. If Bernice was 
not a qualified person, then by the express language of the policy the arnount 
of it was payable to the widow. Supreme Lodge v. Dewey, 142 Mich. 666, 106 
N. W. 140, 3 L. R. A. (N. S.) 334, 113 Am. St. Rep. 596, 7 Ann. Cas. 681. 

[2] Was Bernice disqualified? The trial court found that she was not, and 
the question here is whether or not there is sufficient evidence to sustain that 
finding. It is not contended here that up to the time of her departure from 
the home of her uncle in January, 1926, she was not qualified within the meaning 
of the policy both as a member of his family and as a dependent. More specifi- 
cally then the question is: Did that relationship continue during the year and 
nine months intervening between the time she left for her home in Lockport 
and the death of the insured? A careful consideration of all the evidence in 
the case convinces us that we cannot say that the finding of the trial court 
is against the great weight and clear preponderance of the evidence. The fact 
that she looked to him for money for her clothing, that he sent her birthday 
and Christmas presents, that she came to his home on at least one occasion for 
a visit during this period; the further fact that he had no children of his own; 
that she had been for many years a metaber of his family and wholly or par- 
tially dependent upon him—are circumstances which point rather persuasively 
to the fact that neither the uncle nor the defendant Bernice intended any other 
change in their relation than was made necessary by circumstances, and that 
the trial court was warranted in finding that the relationship established so con- 
clusively was not terminated by the removal of Bernice to Lockport, Ill. If 
she be given the benefit of the presumption that a status or relationship once 
established is presumed to continue until it is shown to be terminated, the posi- 
tion of the trial court is made still stronger. The only bit of evidence to the 
contrary is to the effect that the insured had considered changing the benefi- 
ciary in the policy from Bernice to his wife Estella, but even that circumstance, 
if it be considered established by competent evidence, amounts to no more than 
a choice on the part of the insured of the one he thought more entitled to his 
bounty. He may well have considered that the claims of his wife upon him 
were superior to those of Bernice. That, however, did not extinguish the claim 
which Bernice had upon him. It is apparent that up to the time of his death 
the deceased had not determined upon any change of the relationship previously 
existing between him and his foster daughter. Mere absence from the home 
unaccompanied by other evidence of change does not operate to sever family 
ties or destroy family relationships once established. : 
Judgment affirmed. 
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FIRE 


CHICAGO FIRE & MARINE INS. CO. OF CHICAGO, ILL, v. 
HYDE PARK CONGREGATIONAL CHURCH (two cases). 
Circuit Court of Appeals, Eighth Circuit. October 9, 1929. 
Rehearing Denied November 16, 1929. Nos. 8406, 8407. 

35 Federal Reporter (2d) 73. ; 

1. INSURANCE—WHERE TORNADO POLICY ISSUED BY DEFENDANT 
WAS TO BECOME EFFECTIVE ONLY ON CANCELLATION OF AN- 
OTHER POLICY, WHICH WAS NOT CANCELED AT TIME OF 
STORM. SUBSEVUENT CANCELLATION COULD NOT AFFECT DE- 
FENDANT’S RIGHTS. 

Where it was understood that policy of tornado insurance to be issued by 
defendant was to become effective only in case another policy was canceled, and 
it appeared that the other policy was not canceled at time of storm, fact that 
such other policy was canceled afterward, and that suit against insurer issuing 
it had been dismissed, could have no effect on rights of defendant. 

(For other cases see Insurance, Dec. Dig. § 175.) 

2. INSURANCE—INSURED, DECLARING ON WRITTEN POLICY CON- 
TRACT, CANNOT RECOVER ON ALLEGED VERBAL CONTRACT. 
Where insured, suing insurer, declared on specific written policy contract, it 

cannot recover on alleged verbal contract. 

(For other cases, see Insurance, Dec. Dig. § 645[5].) 

3. INSURANCE—INSURED, DECLARING ON POLICY CONTRACT, MUST 
BE BOUND BY ITS TERMS. . 
Where insured, suing insurer on tornado policy, declared on written policy 

contract, insured must be bound b_ its terms. 

(For other cases, see Insurance, Dec. Dig. § 645[5].) 

4. INSURANCE—COURT PROPERLY REFUSED TO ALLOW PENALTY 
AGAINST INSURER FOR REFUSAL TO PAY TORNADO INSUR- 
ANCE, WHERE INSURER CLAIMED POLICY WAS NOT IN EF- 
FECT AT TIME OF STORM. 

In action on policy of tornado insurance, in which insurer defended on ground 
that policy was not in effect at time of storm, because it had not been counter- 
signed, court properly refused to allow penalty for refusal to pay. 

(For other cases see Insurance, Dec. Dig. § 602). 

Appeal from and in Error to the District Court of the United States for the 
Western District of Missouri; Merrill E. Otis, Judge. 

Action by the Hyde Park Congregational Church against the Chicago Fire 
& Marine Insurance Company of Chicago, Ill. Judgment for plaintiff, and defend- 
ant appeals and brings error. Writ of error dismissed. Judgment reversed, and 
cause remanded. 

Harry C. Willson, of St. Louis, Mo. (Thomas O. Stokes, of St. Louis, Mo. 
on the brief), for appellant and plaintiff in error. 

William Hilkerbaumer, of St. Louis, Mo. (John C. Robertson, of St. Louis, 
Mo., and Mercer’ Arnold, of Joplin, Mo., on the brief) for appellee and defendant 
in error. 

Before Kenyon and Van Valkenburgh, Circuit Judges. 

VAN VALKENBURGH, Circuit Judge. This case comes to us on both appeal and 
writ of error. We take the case on appeal, and the writ of error is dismissed. 

This is a suit by the Hyde Park Congregational Church, of! St. Louis, Mo., 
to recover against appellant on a policy of tornado insurance. This policy, in the 
sum of $5,000, was intended to take the place of a prior policy of insurance on 
the church property, issued by the Providence-Washington Insurance Company in 
May, 1927. The Schiele-Kleinschmidt Agency Company of St. Lows was agent 
for both insurance companies. There had been a small loss under the then exist- 
ing policy. Mr. Schiele, of the agencv company, took the amount of this loss 
to a Mr. Robertson, who appears to have been the church trustee with whom 
Mr. Schiele transacted this business. He told Mr. Robertson that the Providence- 
Washington Company would not care to continue its policy, unless the assured 
would increase the amount of tornado insurance more nearly to the value of the 
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building. Mr. Robertson stated that the church could not afford to take out more 
insurance, whereupon Mr. Schiele told him that he would write the insurance 
in another company. He did not tell Mr. Robertson at what time he would re- 
write the policy, nor in what company. This conversation took place on Septem- 
ber 27 or 28, 1927. Mr. Schiele returned to his office and made the proper memo- 
randum for his office force to write another policy for the same amount in the 
Chicago Fire & Marine Insurance Company, appellant herein. Miss Sylvia Schiele, 
daughter of Mr. Schiele, employed in the office of the agency company, testifies 
that on September 29, 1927, she found the memorandum made by her father for 
a policy in the Chicago Fire & Marine Insurance Company. The policy in suit 
was written that morning, and, together with the Providence-Washington policy, 
was placed on Mr. Schiele’s desk. The latter policy had been brought to his office 
by Mr. Schiele for cancellation contemporaneously with the issuance of the new 
policy. Mr. Schiele did not see either policy prior to the luncheon hour, 

While he was at luncheon on September 29th, at about 1 o’clock in the after- 
noon, a violent windstorm occurred.* causing damage to the church in the sum 
of about $18,000. Mr. Schiele was immediately called into the devasted district, 
and did not return to his office until late that afternoon. He found over 300 
losses reported in companies represented by his firm, and so, as he says, he did 
not get to his regular desk work until later. On September 30th, or October Ist, 
he found the policy in suit lying on his desk for signature, and he then signed 
it as it was written. It was dated September 29th. The policy was subsequently 
delivered to the trustees of the church, together with a credit memorandum for 
premium upon the unexpired Providence-Washington policy; this latter mem- 
orandum the trustees of the church refused at that time to accept, desiring to 
hold the one company or the other; subsequentlv suit was brought against both. At 
that time the Providence-Washington policy had not been canceled. Mr. Schiele 
says that he did not cancel it, because he wished to protect whatever rights properly 
belonged to the insured. Some months later this policy was returned to the Provi- 
dence-Washington Company in Chicago. It was stated at the hearing in this court 
that the suit against that company had since been dismissed. 

The policy in suit provided expressly that it should not take effect until 
countersigned by the local agent. According to the testimony of Schiele and his 
daughter, and there is nothing in the record to the contrary, it was not counter- 
signed, and therefore, did not become effective by its terms until after the damage 
accrued. Appellant filed answer denying liability, alleging) that its policy of insur- 
ance did not become effective prior to the loss. At the trial a jury was waived, 
and there was a partial stipulation as to facts. The testimony of Schiele, and of 
his daughter, by whom the policv was written, as to the time when the policy 
was countersigned, was stipulated subject to objection. The objection made was 
that this testimony tended to vary the terms of a written contract, and was there- 
fore incompetent. ‘The trial court ultimately so ruled, and rendered judgment 
for appellee. 

This appeal raises two questions: First, it is appellant’s contention that its 
policy was to be issued only as a substitute for the Providence-Washington policy, 
and that’ there’ should be no liability on its part unless there was a valid cancella- 
tion of the latter policy prior to the tornado; second, appellant’s policy provides 
that it should not be valid until countersigned by the duly authorized agent of 
the company at St. Louis. The question is whether it can be shown by parol 
testimony that it was not actually countersigned until after September 29th. 

[1, 2] The answer to the first of these questions is somewhat in doubt. It 
does not expressly appear from the testimony that appellant’s policy was to be 
issued and to become effective only in case the other policy was canceled. It would 
appear, however, that the Providence-Washington policy should remain in force 
at least until the substitution took, place, and it was clearly the understanding that 
the insurance was not to be increased; consequently, but one policy, in con- 
templation of the parties, was to be in force at the same time. As has been, said 
the Providence-Washington policy was not canceled at that time. The fact that 
it has since been canceled, and that the suit against it has been dismissed, can 
have no effect upon the rights of the appellant in this case. Kerr v. Milwaukee 
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Mechanics’ Ins. Co. (C. C. A. 8) 117 F. 442; Waterloo Lumber Co. v. Des Moines 
Ins. Co., 158 Iowa, 563, 138 N. W. 504, 51 L. R. A. (N. S.) 539; Clark v. In- 
surance Co., 89 Me. 26, 35 A. 1008, 35 L. R. A. 276. 


The appellee in this case argues: That a resident agent may bind his principal 
by an oral contract of insurance. Corrigan v. National Motor Underwriters (Mo. 
App.) 1S. W. (2d) 845. That, where there is an agreement to insure for a definite 
period and the premium is paid, a contract may' be complete and enforceable, even 
though the policy has not been written, and this may be true where such agree- 
ment of the agent is disclosed, even without prepayment of premium. Eames v. 
Home Insurance Co., 94 U. S. 621, 627, 24 L. Ed. 298; Isaac, Keim etc., v. Home 
Mutual Fire & Marine Ins. Co., 42 Mo. 38, 97 Am. Dec. 291; Baldwin v. Chouteau 
Ins. Co., 56 Mo. 151, 17 Am. Rep. 671; Worth v. German Insurance Co., 64 Mo. 
App. 583. 

This contention amounts to the claim that Schiele, in his conversation with 
Robertson, orally covered the property with insurance in the appellant company, 
independently of the policy contract. The practice of agents in this respect, under 
some circumstances, is a familiar one; but we do not think the testimony on this 
point, which is confined to that of Schiele, justifies this interpretation, especially 
since the property was already insured, and the situation was not oné where prop- 
erty stood wholly unprotected pending the writing of a policy. However appellee 
declares upon this specific written policy contract, and cannot in this action recover 
upon an alleged verbal contract. With respect to the question of whether an oral 
contract was made, oi course, Schiele’s deposition would be competent in any event. 


[3] We come now to the main question in the case, which is whether the policy 
of insurance between these parties was in existence prior to the loss—i. e., whether 
the policy covers that loss. This inquiry necessarily includes the question as to 
the competency of parol testimony respecting the time when the policy was counter- 
signed, and therefore when, by its terms, it became valid and effective. Plain- 
tiff, appellee, declares upon this contract, and must therefore be bound by its 
terms. It is to be accepted that the competency of evidence in a civil case is 
determinable by the law of the state where the trial is had. Von Crome v. Trav- 
elers’ Ins. Co. (C. C. A. 8) 11 F. (2d) 350, 352; Franklin Sugar Refining Co. 
v. Luray Supply Co. (C. C. A. 4) 6 F. (2d) 218. 

Turning, then, to) the Missouri cases, which are controlling under this rule, we 
find that “facts going to show that a writing never acquired original vitality as a 
contract are not considered as infringing the rule of evidence excluding verbal 
contradiction of writings.” Barrett v. Davis, 104 Mo. 549, 559, 16 S. W. 377, 
379. It is there held quoting with approval from Wallis v. Littell, 11 C. B. (N. 
S.) 369, that: “It neither varies nor contradicts the writing, but suspends the com- 
mencement of the obligation.” See, also, to the same effect: Vardeman v. 
Bruns (Mo. App.) 199 S. W. 710, with liberal citation of federal cases; Poplin 
v. Brown, 200 Mo. App. 255, 205 S. W. 411; Burner v. American Ins. Co., 221 
Mo. App. 1193, 300 S. W. 556; Hall v. Huffman, 32 Mo. 519; Halsey v. Insurance 
Co., 258 Mo. 659, 167 S. W. 951; Landrigan v. Missouri State Life Ins. Co., 211 
Mo. App. 89, 245 S. W. 382; Johnson v. American Cent. Life Ins. Co., 212 Mo. 
App. 290, 249 S. W. 115; Davidson v. Poague (C. C. A. 7) 263 F. 876; District 
of Columbia v. Camden Iron Works, 181 U. S. 453, 461, 21 S. Ct. 680, 45 L. Ed. 
948; Lee et al. v. Massachusetts Fire & Marine Ins. Co., 6 Mass. 208; Hindenlang 
et al. v. Mahon, 225 Mass. 445, 114 N. E. 684. 

Among cases cited, in an effort to show the inapplicability of this rule, is 
Farmers’ State Bank v. Sloop (Mo. App.) 200 S. W. 304; but that case expressly 
recognizes the doctrine announced in the preceding cases (200 S. W. loc. cit. 305), 
and cites 17 Cyc. 642, in support of its statement. Moore v. Leach (Mo. App.) 
14 S. W. (2d) 21, 22, is to the same effect. The controlling distinction is very 
clearly set forth in 17 Cyc. 642, carried forward in 22 C. J. § 1540, p. 1148: 


“The rule excluding parol evidence has no place in any inquiry unless the 
court has before it some ascertained paper beyond question binding and of full 
effect, and hence parol evidence is admissible to show conditions relating to the 
delivery or taking effect of the instrument, as that it shall only become effective 
upon certain conditions or contingencies, for this is not an oral contradiction or 
variation of the written instrument but goes to the very existence of the contract 
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and tends fo show that no valid and effective contract ever existed; but evidence 
is not admissible which, conceding the existence and delivery of the contract or 
obligation, and that it was at one time effective, seeks to nullify, modify, or change 
the character of the obligation itself, by showing that it is to cease to be effective 
or is to have an effect different from that stated therein, upon certain conditions 
or contingencies, for this does vary or contradict the terms of the writing.” 

Paragraph 1608 (22 C. J. 1208) is cited to the contrary effect, but this is not 
the true interpretation of its language. That paragraph refers to a change in 
the date of an instrument which is already accepted as a subsisting contract as 
of the date affecting the controversy. In this view sections 1540 and 1608 are 
entirely consistent. The rule announced in section 1540 is supported by the over- 
whelming weight of authority, state and federal. 

[4] It follows that the exclusion of the testimony of Schiele and) his daughter 
as to the true date of countersigning the policy was wrong, and that the result- 
ing judgment was erroneous.‘ Of course, the court was right in refusing to allow 
a penalty for refusal to pay in any view of the case. The decisions of this court 
in Mutual Life Ins. Co. v. Hurni Packing Co., 280 F. 18, and of the Supreme 
Court in the same case, 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 
102, do not militate against the conclusion here reached. 

The judgment below is reversed, and the cause remanded for further pro- 
ceedings in accordance with the views herein expressed. 


AMERICAN EAGLE FIRE INS. CO. v. VAUGHAN et al. 
Circuit Court of Appeals, Fourth Circuit. October 15, 1929. 
No. 2876. 

35 Federal Reporter (2d) 147. 

1. INSURANCE—EVIDENCE AS TO ADDITIONAL INSURANCE ON 
CHURCH PROCURED BY PASTOR IN FURTHERANCE OF OWN 
FRAUDULENT DESIGNS WAS PROPERLY EXCLUDED IN ACTION 
ON FIRE POLICY. 

Where additional insurance on church building had been procured by pastor 
in furtherance of his own fraudulent designs, and not as agent of church, evi- 
dence relative to such other insurance was properly excluded in action on fire 
policy. 

(For other cases, see Insurance, Dec. Dig. § 236[1].) 

2. INSURANCE—CLAUSE FORBIDDING ADDITIONAL INSURANCE IS 
NOT VIOLATED BY PROCURANCE OF POLICY IN NAME OF IN- 
SURED WITHOUT HIS KNOWLEDGE, ACQUIESCENCE, OR RATI- 
FICATION. 

Clause of insurance policies forbidding the taking of other or additional in- 
surance is not violated, where one other than the insured procures a policy in the 
latter’s name without his knowledge, acquiescence, or ratification. F 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 


3. INSURANCE—THAT COMMITTEE APPOINTED BY CHURCH JOINED 
IN MAKING PROOFS OF LOSS UNDER UNAUTHORIZED POLICIES 
DID NOT PREVENT RECOVERY ON AUTHORIZED POLICY. 

_ , Fact that members of committee appointed by church to collect fire insurance 

joined in making proofs of loss under unauthorized policies did not prevent recov- 

ery under authorized policy, since their authority extended no further than to 
prvernie insurance ~ = been effected under authorization of church, and par- 

icularly in view of fact that committee members thought th i 

under authorized policy. me ia ita ie 
(For other cases, see Insurance, Dec. Dig. § 550.) 


4. INSURANCE—CHURCH PASTOR’S FALSE SWEARING IN PR 

OF LOSS AS TO ADDITIONAL INSURANCE FRAUDULENTLY PRO. 

CURED, DID NOT AVOID POLICY ON CHURCH PROPERTY. 

Policy for fire insurance covering church property was not avoided by reason 
of false swearing of pastor in proofs of loss relative to additional insurance pro- 
cured by pastor in furtherance of his own fraudulent designs and not as agent. 


(For other cases, see Insurance, Dec. Dig. § 553[1].) 
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5. INSURANCE—FALSE SWEARING BY AGENT AUTHORIZED TO 
MAKE PROOFS OF LOSS ORDINARILY DEFEATS RIGHTS OF IN- 
SURED. ; 
Ordinarily, false swearing by an agent authorized to make proofs of loss will 

defeat rights of insured under policy, even though insured be innocent. 

(For other cases, see Insurance, Dec. Dig. § 111.) 


Appeal from the District Court of the United States for the Eastern District 
of North Carolina, at Elizabeth City; Isaac M. Meekins, Judge. ; 

Action by J. T. Vaughan and another, trustees of the New Haven Baptist 
Church, and others, against the American Eagle Fire Insurance Company. Judg- 
ment for plaintiffs, and defendant appeals. Affirmed. 

Stanley Winborne, of Murfreesboro, N. C., and P. W. McMullan, of Eliza- 
beth City, N. C., for appellant. 

D. C. Barnes, of Murfreesboro, N. C,. and W. H. S. Burgwyn, of Jackson 
N. C. (Burgwyn & Norfleet, of Jackson, N. C., on the brief), for appellees. 

Before Parker and Northcott, Circuit Judges, and Soper, District Judge. 

PARKER, Circuit Judge. This action was instituted in the court below by the 
trustees of a colored Baptist church to recover on a fire insurance policy issued by 
the American Eagle Fire Insurance Company on a church building and furniture. 
The company defended on the ground that the policy had been avoided by the pro- 
curing of other insurance and by false swearing in the proofs of loss. At the 
conclusion of the evidence, the trial judge excluded defendant’s evidence relating to 
other insurance, denied motions for nonsuit and directed verdict, and held that the 
only issue for the jury was the value of the property destroyed. From a judg- 
ment on a verdict for plaintiffs, the defendant has appealed. 


The facts may be briefly stated: The congregation of the church, at a meet- 
ing held May 10, 1924, authorized the taking of a policy of fire insurance on its 
property; and one Everett, the pastor, procured a policy from the defendant which 
was duly reported to and approved by the congregation. This policy was renewed 
in 1925 and again in 1926; the last renewal being in June of the latter year. The 
property insured was destroyed by fire on December 27, 1926. There is no evi- 
dence that at that time the church or any one authorized to act in its behalf had 
procured any other insurance on the property. It does appear that the pastor, evi- 
dently for the purpose of perpetrating a fraud, but without the authority or knowl- 
edge of the congregation or the trustees, did procure additional insurance on the 
church property in September, 1926, from a different agent and from other com- 
panies than the one which issued the policy sued on. It does not appear, however, 
that either the congregation or its trustees ever learned of the existence of this 
insurance until after the fire occurred. Everett held the policies himself, paid the 
premiums out of his own pocket, and after the fire occurred, attempted to collect 
the insurance for his own benefit. He succeeded in getting the checks in payment 
of these policies turned over to him, but later surrendered them upon the demand 
of the companies involved; the companies returning to him the premiums which 
he had paid. The policy sued on contained the usual provision to the effect that 
the company would not be liable for loss or damage occurring while the insured 
should have any other contract of,insurance, unless agreed. to in writing, which was 
not done. 

After the fire occurred, a committee of three, consisting of Everett and two 
others, was appointed to collect the insurance money due the church. Everett took 
the other members of this committee to the agent who had issued the policies for 
the additional insurance to him, and had them join with him in executing proofs 
of loss thereunder. It appears, however, that in doing so they thought they were 
making proofs in connection with the insurance which was authorized. Everett 
alone executed the proofs under the policy which was authorized and which is sued 
on here. He evidently desired the co-operation of the committee in collecting the 
insurance of which he was to receive the benefit under his fraudulent scheme, and 
was afraid to have them make proof before two agents, lest they suspect that some- 
thing was wrong. In the proofs which he made under the policy sued on he stated 
that the insured had no other insurance covering the property; and this is the false 
swearing upon which defendant relies. 

[1, 2] We think that the evidence as to other insurance was properly excluded. 
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It is true that such insurance had been procured by Everett upon the property 
covered by the policy in suit; but he had procured it in furtherance of his own 
fraudulent designs, and not as agent of the church. The mere fact that he was 
pastor of the church did not constitute him its general agent; and, while it is 
true that he was authorized to procure the policy of insurance which was renewed 
from time to time, and which is sued on here, this was an agency with respect to 
a particular matter, and manifestly did not confer authority ta take out additional 
insurance many.‘months later. There is no evidence that the church ratified the pro- 
curing of this additional insurance or that; it had any knowledge of its existence. 
The case therefore falls clearly within the rule that the clause of insurance policies 
forbidding the taking of other or additional insurance is not violated where one 
other than the insured procures a policy in the latter’s name without his knowledge, 
acquiescence, or ratification. 14 R. C. L. 1137; 26 C. J. 260; Cooley’s Briefs on 
Insurance (2d Ed.) vol. 3, p. 2856; Nelson v. Atlanta Home Ins. Co., 120 N. C. 
302, 27 S. E. 38; Johnson v. North British, etc. Ins. Co., Fed. Cas. No. 7,400; 
Humble v. German Alliance Ins. Co., 85 Kan. 140, 116 P. 472, Ann. Cas. 1912D, 
630 and note at page 632; nate L. R. A. 1918D, 781; and see, also, Booth v. Con- 
cordia Fire Ins. Co. (C. C. A. 4th) 30 F. (2d) 20. 


[3] We attach no importance to the fact that the members of the committee 
appointed by the church to collect the insurance joined in making proofs of loss 
under the unauthorized policies. Their authority, extended no further than to col- 
lect the insurance which had been effected under the authorization of the church; 
and the right of the church to this insurance clearly could not be jeopardized by 
any unauthorized action on their part in connection with other policies. Further- 
more, it is clear that the members of the committee other than Everett thought that 
they were making proofs under the policy which was authorized. They so testified, 
their testimony is uncontradicted, and they are corroborated by the action of Ever- 
ett in taking them to only one insurance agent to make the proofs of loss. 

[4, 5] What we have said in connection with the exclusion of the evidence as 
to other insurance virtually disposes >f the contention that a verdict should have 
been directed for defendant on the ground that the policy was avoided by the false 
swearing of Everett in the proofs of loss. The statement that the church had no 
other policies of insurance covering the property was literally true. Policies had 
been issued, as we have seen, on the unauthorized application of Everett; but they 
were held by Everett; and not by the church. The church had not obtained them 
and had no rights under them or notice that they existed. Everett knew of them, 
but this knowledge came to him, not as agent of the church, but in the carrying 
out of his own fraudulent scheme, and is consequently not imputable to the church. 
See Commercial Bank of Danville v. Burgwyn, 110 N. C. 267, 14 S. E. 623, 17 L. 
R. A. 326. It is true that the ordinary rule is that false swearing by an agent au- 
thorized to make proofs of loss will defeat the rights of the insured under the 
policy, even though the insured be ‘innocent (see 26 C. J. 386); but in this case 
there was no false swearing on the part of the agent, for the statement that the 
church had no other policies of insurance on the property was true. 

It was argued that the motion to nonsuit should have been allowed on the 
ground that all of the trustees of the church were not made parties plaintiff to the 
action; but this contention is entirely lacking in merit. Two trustees and three 
deacons of the church were named as plaintiffs in the original summons and com- 
plaint; and on the trial of the case an order was entered allowing other persons 
shown by the evidence to be trustees to be added as plaintiffs. Defendant con- 
tends that there were other trustees who were not made parties; but we think that 
the evidence to the contrary was conclusive. Certainly it was abundantly sufficient 
to establish the contrary. In view of this, we need not stop to inquire whether 
failure to join one or more of the trustees in such a case would constitute ground 
for a motion to nonsuit. 

a _ no error, and the judgment of the District Court will be affirmed. 
Affirmed. 
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POSPISIL v. NATIONAL FIRE INS. CO. OF HARTFORD, CONN. 
SAME v. NIAGARA FIRE INS. CO. 
District Court, S. D. South Dakota. September 24, 1929. 
Nos. 1236, 1237 
35 Federal Reporter (2d) 213. 

1. INSURANCE—TERM “PROOF OF LOSS” IN PLEADING SIGNIFIES 

GOOD AND SUFFICIENT PROOF OF LOSS. 

In action on insurance policy, term “proof of loss” when used in pleading signi- 
fies good and sufficient proof of loss, especially in absence of demurrer. 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 
3. INSURANCE—SOUTH DAKOTA STATUTES BECOME INTEGRAL 

PART OF FIRE POLICY ISSUED IN SUCH STATE. 

When fire insurance policy is issued in state of South Dakota, statutes become 
integral part of fire insurance policy issued in such state. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 


4. INSURANCE—FAILURE TO FURNISH PROOF OF LOSS UNDER FIRE 

POLICY WITHIN 60 DAYS’ TIME PROVIDED THEREIN, WOULD 

5 Bes RELIEVE INSURER FROM LIABILITY (REV. CUDE S&S. D. 1919, 
888) 


Failure to furnish proof of loss under fire policy within 60 days’ time provided 
in such policy, held not to relieve insurer of liability, but only postpones time for 
commencing action, since Rev. Code S. D. 1919, § 888, provides time is not of es- 
sence of contract unless expressly so provided and other provisions of policy failed 
to provide penalty for failure to serve proofs within stipulated time. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

5. INSURANCE—PLAINTIFF HELD NOT PRECLUDED UNDER _ EVI- 
DENCE FROM RECOVERING ON FIRE INSURANCE POLICY ON 
GROUND OF “FAILURE TO PROTECT PROPERTY AFTER FIRE 
(REV. CODE S&S. D. 1919, § 9199). ; 
In action on fire insurance policy, plaintiff held not precluded from recovering 

on ground that she failed to protect property from further damages after fire, 

within meaning of policy provisions and Rev. Code S. D. 1919, § 9199, under evi- 
dence showing all personal property in building was damaged and that windows 
and. doors were nailed. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


6. INSURANCE—THEFT OF PROPERTY AFTER FIRE, TO CONSTITUTE 
FAILURE TO CARE FOR PROPERTY, MUST BE RESULT OF IN- 
SURED’S NEGLECT (REV. CODE S. D. 1919, § 9199). 

Before fact that property was stolen after fire, can be urged as failure on part 
of insured to care for property, within Rev. Code S. D. 1919, § 9199, it must be 
shown that stealing of property was because of neglect and want of care of! the 
insured. 

(For other cases, see Insurance, Dec. Dig. § 505.) 


7. INSURANCE—INSURED AFTER FIRE MUST EXERCISE ORDINARY 
CARE FOR PROTECTION OF PROPERTY: (REV. CODE S. D. 1919, § 
9199). 

After fire damaging property covered by fire policy, insured, i f - 
erty under Rev. Code S. D. 1919, § 9199, must exercise that due snes tas a 
tection that should and would be exercised by reasonably prudent, careful persons 
under circumstances. 

(For other cases, see Insurance, Dec. Dig. § 505.) 

8. INSURANCE—PLAINTIFF SUING ON FIRE INSURANCE POLICY 
MUST ESTABLISH LOSS. 

In action on fire insurance policy, burden held to be on plaintiff to establish 

loss. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 


At Law. Actions by Carrie Pospisil against the National Fire Insurance Com- 
pany of Hartford, Conn., and against the Niagara Fire Insurance Company. Judg- 
ment for plaintiff. 
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Wicks & Quinn, of Scotland, S. D., and C. C. Puckett of Tyndall S. D.. for 
plaintiff. 

L. E. Waggoner, of Sioux Falls, S. D., for defendants. 

Exuiott, District Judge. I have considered the issues involved In re Carrie 
Pospisil v. National Fire Insurance Company of Hartford, Conn., and Carrie Pos- 
pisil v. Niagara Fire Insurance Company. 

These two actions against the defendants are to recover on policies of fire in- 
surance issued to the plaintiff, whereby defendants insured against loss or dam- 
age 7 fire a rooming house and the furniture and fixtures therein located'at Tyn- 
dall, S. D. 

The first action involves loss or damage to the building only. The latter cov- 
ered both the buildiny and furnishings. Additional insurance was also written by 
the AZtna Insurance Company upon the personal property only. The building and 
contents were damaged by fire on the 23d of January, 1927, and these two actions 
involve a recovery for the damage sustained to the building and furnishings. 

Defendants admit execution and delivery of the policies. The policies are in 
form what is known as the South Dakota standard policy. It affirmatively appears 
from the record that Henry Halla, who was in the insurance business and was 
local agent for the Niagara Fire Insurance Company, attended the fire, was also 
notified of the loss, and mailed a letter to the state agent immediately after the 
fire, to which defendant company responded by letter, marked “Exhibit 11,” as‘ fol- 
lows: 


It further appears from the record that the adjuster named in these exhibits, 
Geo. P. Donahue, immediately thereafter visited the scene of the fire. There is 
nothing in the record with reference to any attempt to adjust the loss. The infer- 
ence seems to be that it was concluded that the insured burned the property. There 
was no refusal to adjust the loss and no denial of liability brought to the attention 
of the insured. They were ignorant people of foreign parents, understanding 
nothing as to the requirements of the policy, and they simply waited for pay- 
ment by the defendants, without any knowledge that it was incumbent upon them 
to furnish proofs of loss; and some seven months after the fire, because of the 
delay, they finally consulted a lawyer and furnished proofs of loss. Defendants 
failed to acknowledge the same, made no objections thereto, and _ retained 
such proofs. Plaintiff filed her complaint herein, alleging “that on the 26th day 
of August, 1927, plaintiff furnished the defendants with proofs of loss and other- 
wise performed all the conditions of said policy on her part.” The defendants 
thereafter filed their answer, as follows: “Denies each and every allegation, matter, 
fact and statement contained in said complaint except such as are hereinafter 
admitted or qualified 

The sixth paragraph of defendants’ answer is as follows: “That no proof of 
loss as provided for in said policy was ever furnished to this defendant until 
more than seven months after the fire, referred to in plaintiff's complaint, and 
no proofs were ever furnished until the 26th day of August, 1927.” 

The record in this case is entirely silent as to any proofs, either as to the 
time of the furnishing of these proofs of loss, of their contents or manner of 
execution. 


[1, 2] It is now the contention of the defendants that plaintiff has never 
pleaded nor proven that she furnished any sworn proof of loss. Counsel for 
plaintiff urges that he has complied with the ordinary rules of pleading, by plead- 
ing the term “proof of loss,” and that this term has a meaning that is well under- 
stood. He urges that authorities on Code pleadings who furnish forms for the 
guidance of pleaders use practically this same language. It will be noted that 
plaintiff alleges in her complaint that proofs of loss were furnished the defendant 
on the 26th day of August, 1927, and the defendant’s answer says no!proofs were 
ever furnished until that date. Is this an admission that proofs were furnished 
on that date? > 

There is no allegation in the answer nor is there anything in the proof that 
in any manner questions the sufficiency of the proof of loss that was served on 
that date. It is not alleged that it was not sworn to, nor was any proof offered 
by the defendant indicating that the proof of loss thus served was not in strict 
compliance with the statute. 
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I am of the opinion that the language used in the complaint was sufficient; 
that the words “proof of loss” have a well-defined significance and mean a proof 
of loss in compliance with the terms of the policy. I think this would be true 
if there were no specific finding by our Supreme Court as to what constitutes a 
proof of loss. However, In re Orr et al. v. National Fire Insurance Co. of Hart- 
ford, Connecticut, 52 S. D. 513, 219 N. W. 119, 120, the Supreme Court said: 
“It is admitted that it was not verified [referring to the proof of loss]; there- 
fore, it was not sufficient as a proof of loss.” 

The use, therefore, of the term in the pleading, “proof of loss,” signifies, 
especially in the absence of a demurrer, a good and sufficient proof of loss. The 
admission in the answer that proof of loss was served August 26, 1927, 
is an admission that sufficient proofs of loss were served. It 1s not necessary, 
therefore, to consider what the effect was of keeping the proof of loss by the 
defendant without objection and whether all of the circumstances of the case 
constituted a waiver of defendants’ right to insist on the failure to make the 
requisite proof as a defense to an action on the policy. Upon the trial of the 
case, plaintiff treated this allegation as being sufficient; it was not questioned 
in the answer; and plaintiff further treated the admission of the defendants in 
their answer as an admission of the fact as alleged, and that therefore there was 
no issue upon the character or contents of the proofs of loss. 

I find from the record that there is no allegation in the answer and nothing 
in the proof that the proof of loss was not sworn to, nor is there anything, either 
in the answer or proof offered by defendant, to indicate that the proof of loss 
was not in strict compliance with the statute as far as the contents of the proof 
of loss was concerned. There being no issue upon the contents of the proof 
and nothing in the record disclosing any deficiency in its form or contents, it 
must be held sufficient, and I am of the opinion that upon the face of this record 
it is admitted that the proof of loss was served August 26, 1927. 

[3, 4] It is next urged by counsel for the defendant that it appears upon the 
face of the record “that no proofs of loss were served within the sixty 
days; that the fire occurred in January and the only proofs of loss ever served 
were received by the defendant companies in August, approximately nine months 


after the loss and‘that therefore the policy is void, and no action can be main- 
tained thereon.” 


Counsel for plaintiff insists that a failure to furnish proof within the 60 days’ 
time provided in the policy does not relieve the insurer of liabilitv, but only post- 
pones the time for commencing action. 

The contentions of counsel respectively must be determined not only by the 
provisions of the policy itself, but must be determined in the light of the statutes 
of South Dakota, which, when the policy was issued, became an integral prat of 
it. Counsel for the respective parties cite a large number of cases supporting 
the rule as contended for by them respectively. It is conceded that there is a 
contrariety of opinion upon the question of the effect of failure to furnish proof 
of loss within the time provided in the policy. Without attempting an analysis 
of these various decisions, I am impressed that a consistent majoritv of the courts 
favor the rule contended for by the plaintiff. Courts holding this view rest largely 
upon the theory that the law does not favor forfeiture, and, where the 
policy provides for its forfeiture for the breach of certain conditions, it is implied 
that a failure to comply with other provisions will not void the policy, and, giving 
these provisions the construction most favorable to the insurer, the contract is 
not void for failure to furnish proofs within the time specified. It séems also 
that other courts passing upon this question have based their decisions largely 
upon the theory that the provision in a contract is a reasonable one that the assured 
has agreed to do certain things and that his failure to furnish proofs of loss 
within the 604day limit provided in the policy prevents a recovery. 

I am impressed, as I review the very great number of cases cited by counsel 
respectively, that the true solution of this qustion must rest upon a fair, reasonable 


construction of the terms of the policy in the light of the law of this juris- 
diction. . 


This is a South Dakota contract, and, regardless of what the rule may be 
in other states, the rights of the parties here must be determined with reference 
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to the statutory provisions of this state in which the contract was made and was 
to be performed. 

“Laws which subsist at the time and place of the making of a contract, and 
where it is to be performed, enter into and form a part of it as if they were 
expressly referred to or incorporated in its terms. This principle embraces alike 
those which affect its validity, construction, discharge and enforcement.” United 
States ex rel. Von Hoffman v. Quincy, 4 Wall. 535, 18 L. Ed. 403. 


What then is the law of this state and what, if any, effect has it upon the 
rights of the parties to this action? Time was the essence of the contract under 
the common law. ‘This, however, was changed by a statute in South Dakota, 
which provides that “Time is never considered as of the essence of a contract, 


unless by its terms expressly so provided.” Section 888, Revised Code 1919, South 
Dakota. 


This provision in this state is a part of the report of the Code commissioners 
of the state of New York. The provision’ was never adopted by that state, but 
was adopted as the Civil Code of the territory of Dakota, and has been carried 
down through the laws of the state to the present time. The various cases cited 
by counsei disclose that many of the courts holding that the filing of the proof 
of loss wi.hin the 60 days is not'a condition precedent to the right of the plain- 
tiff to recover, place it upon the ground that the time within which proof of loss 
is to be served is not of the essence of the contract, and, in view of this pro- 
vision of our statute, regardless of what the courts may hold in other jurisdic- 
tions, it would seem clear that time is never to be considered of the essence 
of a contract unless by its terms expressly so provided. And, turning to the 
provisions of the insurance policy in question here, it is found that there is an 
entire absence of penalty for failure to serve proofs within 60 days after the 
fire; there is no provision that the policy shall be; void or that by reason of such 
failure the defendant shall be released from liability. This provision must, of 


course, be construed in connection with other provisions applicable, and its sole 
effect is to preserve to the defendant the 60 days provided in the policy within 


which to make the elections as to taking the property, repairing it, etc., and also 
extends the time within which suit can be brought by the plaintiff, the same to be 
computed from the time of the service of proofs of loss. 


The Circuit Court of Appeals of this Circuit had this modification of the 
common-law rule under consideration In re Owen v. Giles, 157 F. 825, 829. This 
case was originally tried in the Circuit Court for the District of South Dakota, 
and in the opinion Judge Hook states: “Some other matters require notice. The 
contracts were made and were to be performed in Iowa. Therefore the South 
Dakota statute, that time is not of the essence of a contract, unless by its terms 
expressly so provided, does not apply.” 

The court thereby held that in that case, under the statutes of Iowa, time 
was the essence of the contract, but recognized the rule that would necessarily 
have applied if it had been a South Dakota contract to be executed in this state. 

This question of whether or not failure to file the proofs of loss within the 
60-day period voids the contract, has not been passed upon by the Circuit Court 
of Appeals of this circuit or the Supreme Court of South Dakota, so far as I 
have been able to find. My attention, however, is just todav called to a decision 
of the Supreme Court of South Dakota. Ejide v. Southern Surety Co. (S. D.) 
reported in 226 N. W. at page 555. This is an action upon a “special Automobile 
accident policy,” and it is conceded in the record in this case that no sufficient 
proofs of loss were ever served, and it is there held that, “In a suit on an acci- 
dent insurance policy, the insurer, having failed to make objection to the suffi- 
ciency of the proof of loss, may not do so for the first time at trial.” 


By an examination of the statute and a consideration of the authorities pre- 
sented, I am convinced that the Legislature, when it provided the form of policy 
in this state, and in doing so separated this provision with reference to service 
of proof of loss from those other conditions, each of which was, by the terms 
of the policy, made a condition precedent to the right of recovery, did so pre- 
sumably with a knowledge of the fact that under the statutes of this state time 
is not an essence of the contract unless so specifically provided, and intended 
by such separation of this provision to leave it to be interpreted in the light of 
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the statutes of the state of South Dakota, and, if so interpreted, time is not of 
the essence of the contract, and the policy, in the light of this statute, is not 
void, nor is the defendant thereby relieved of liability. That it was clearly the 
intent and purpose of the Legislature that time should not be considered the 
essence of this contract of insurance in the furnishing of the proofs of loss and 
that it was not the intent or purpose of the Legislature to discharge the insurer 
and release it from liability solely upon the ground that proofs of loss had not been 
furnished within 60 days from the date of the fire. 

While I have expressed a purpose not to analyze the decisions, I have noted 
that the various adverse decisions have referred to and quoted from the decision 
of the Supreme Court in Re Imperial Fire Insurance Co. v. Coos County, 151 
U. S. 452, 14 S. Ct. 379, 38 L. Ed. 231, making this decision of the Supreme Court 
the basis upon which a decision is rested holding the service of proofs of loss 
within the 60 days a condition precedent to the right to recover. An analysis 
of this case clearly discloses that the question presented here was not an issue 
in that case. The whole gist of Justice Jackson’s opinion is contained in the 
opinion, as follows: “It is entirely competent for the parties to stipulate, as they 
did in this case, ‘that this policy should be void and of no effect, if, without 
notice to the company, and permission therefor indorsed hereon, * * * the premises 
shall be used or occupied so as to increase the risk, or cease to be used or occupied 
for the purposes stated herein; * * * or the risk be increased by any means within 
the knowledge or control of the assured, * * * or, if mechanics are employed 
in building, altering or repairing premises named herein, except in dwelling houses, 
where not exceeding five days in one year are allowed for repairs. ’ ” 

In that case no provision as to the effect of a condition of the policy was 
being construed that would be equally applicable to the policy in the case at bar. 
If the question presented here depended upon the provisions of the policy, which 
provide for a forfeiture and release of the defendant or that the policy is void, 
then this decision of the Supreme Court would be entirely applicable, and there 
would be no question as to the right of recovery. Our own Court of Appeals 
has held that one of these provisions, to wit, that with reference to the care or 
disposition of the property, is a condition precedent. It is so in this state by 
the express terms of the contract, and so in the Supreme Court case, Imperial 
Fire Insurance Co. v. Coos County, supra. Risk had been increased contrary to 
the terms of the policy; the policy provided for the release of the defendant; 
it provided for a forfeiture of the rights of the plaintiff and that the policy 
should be void; and, when in violation of the terms of the contract the public 
building was improved at great expense, and workmen made changes and repairs 
and put in a new heating plant, all in violation of the terms of the cdntract, of 
course the penalty provided by the policy was necessarily applicable. | 

I cannot find that the reasoning in any of those cases necessarily apply to 
the situation as presented here, and I am therefore of the opinion that the objec- 
tion of counsel for defendant is not well taken. 

[5] Counsel for defendants next contend that plaintiff is not entitled to recover 
anything in either of these actions, for the reason that the plaintiff wholly failed 
to comply with that provision of the policy which required her to protect the 
property from further damage after the fire. 

Section 9199 of the Revised Code 1919 of the State of South Dakota provides 
that the insured “shall * * * protect the property from further damage,” etc., 
and it is this provision of the policy which the defendant claims the plaintiff 
ignored. 

There can be no question but that the terms of this contract of insurance 
required the plaintiff to protect the property, and the determination of this issue 
involves the consideration of just what the situation was after the fire and what 
was done by the insured. The undisputed evidence shows that there was burned 
in the roof of the building a hole 7 or 8 feet wide by about 20 feet long im- 
mediately over the hall and storeroom on the second floor and over the dining 
room on the first floor; that everything between the floor above the dining room 
and this opening in the roof was actually burned. The floor of the second story 
above the dining room was not burned, and the metal ceiling of the dining room 
was intact. There was nothing under the hole in the roof that could be’ injured 
by rain or snow, as the rooms immediately under it were entirely destroyed, and 
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the partitions between the rooms upstairs on either side of those entirely burned 
away were left intact so that the doors could be closed and no rain or snow 
could get into these rooms where the damaged furniture was situated. Snow 
or rain coming through the hole in the roof upon the floor above the dining room 
flowed off that floor onto the first floor and from there directly into the cellar. 


The undisputed evidence of all of the witnesses who examined the condition 
that existed after the fire, or within a reasonable time after it, testified that all 
of the personal property in the building was damaged by fire, smoke, or snow 
and ice. There was therefore no call for a separation of the property damaged 
from undamaged, for the reason that there was no undamaged property. It may 
well be urged that this damaged bedding, rugs, and furniture in the respective 
rooms were separated and would be preserved in better condition than to remove 
them all pile them up in some other building. Especially is this true in view 
of the testimony of the witness Pospisil that he could close the door to all of 
these rooms except where the property was all destroyed; that he nailed the win- 
dows and doors for the protection of the property. If this had been a stock of 
goods, partly damaged and partly not damaged, it is easy to understand that it 
would have been the duty of the insured to sort the damaged from the undam- 
aged. No such condition existed here. It is to be noted too that all of the 
witnesses who saw the property immediately after the fire and after the bring- 
ing of this action united in testifying that the property was in substantially the 
same condition after the bringing of suit that it was immediately after the fire, 
and in this connection it is urged by counsel for defendants that the record dis- 
closes that some of the property was stolen. 

[6, 7] In the first place, no substantial portion of the property was stolen 
and, in the second place the record discloses that the husband of the insured 
nailed up the doors and windows for the purpose of protecting the personal 
property in the rooms and it further appears that he, with the insured and their 
children, lived in the garage on the same lot on which this building was located. 
Before the fact that property was stolen can be urged as a failure upon the part 
of the insured to care for the property, it must be shown that the stealing of 
the property was because of the neglect and want of care of the insured. The 
provision of the policy requiring care of the property, when considered in con- 
nection with its being stolen, would be binding upon the insured only when and 
if the insured contributed bv neglect to its being taken. The insured in the care 
of the property must exercise that due care for its protection that should and 
would be exercised by a reasonably prudent, careful person under the same cir- 
cumstances. I think the proof here shows that insured in this case met that 
requirement when the doors and windows were nailed and considering that the 
insured and family lived in the garage so near the damaged building. The purpose 
of this provision in the policy is to allow the company the right to take the 
property at its appraised value or to repair or rebuild the property damaged, to 
view the premises, to replace property lost or damaged .with other of like kind 
or quality, etc. 

In this case the record discloses that the defendants cannot urge that they 
have been in any manner injured or that they have been denied any right provided 
under the terms of the policy. They were notified of the loss, acknowledged receipt 
of the notice, sent a representative to examine into the loss and paid no further 
attention to it, and, when this action was started, filed their answer denying all 
liability, and further answering alleged that the insured willfully and fraudulently, 
and for the purpose of collecting the insurance, caused the fire to be set which 
burned the property covered by the policies. 

I therefore find as a matter of fact that the insured reasonably protected the 
property from further damage as provided by the terms of the policy, and that, 
under the circumstances, she is not responsible for the theft of a small amount 
of the damaged property, and further that the amount stolen is of very little value, 
and can and will be deducted from the amount of recovery. 


In the answer there was the further defense that the property insured was 
vacant at the time of the fire, but there was no testimony to sustain that allegar 
tion. Neither was there any testimony tending to sustain the allegation of the 
answer that the insured burned or caused the property to be burned. 
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I am therefore of the opinion that plaintiff is entitled to recover for the loss 
and damage of the insured property burned and damaged. 

[8] I have carefully reviewed over and over again the record in this case 
as to the values that are reasonably to be recovered, and from the evidence I am 
impressed that the building was not of the best; one of the expert witnesses 
stated that the brick veneer on the building had originally as it was built been 
made to conform to uneven side walls. I cannot bring myself to believe that 
it would have been necessary to entirely rebuild the building in order to repair 
the loss and damage to the building. Just how much of the building is capable 
of being repaired, and therefore not necessary to rebuild, it is not easy to ascer- 
tain from the testimony in the case. The burden is upon the plaintiff, however, 
to establish her loss, and I am therefore compelled to reduce the fire loss far 
below the claims of the plaintiff. In fixing the amount, I cannot quite bring myself 
to believe that the testimony of the defendants shall be accepted without reserve 
or modification. Rather I have taken the testimony of all the witnesses and applied 
the portion that appeals to me, and have arrived at the following conclusion: That 
plaintiff is entitled to recover for the loss of the personal property, exclusive of 
the property that was stolen, the sum of $1,900. 

However, I am convinced that $3,300 will compensate plaintiff for such loss 
and damage to the building, and you may therefore prepare proper findings of 
fact, conclusions of law, and order for judgment, apportioning the same between 
the policies involved in this suit and the third policy that is referred to in the 
stipulation found in the record, the latter covering only the furniture, and forward 
same to me, allowing the defendants proper exceptions. 


RAPIDES CLUB v. AMERICAN UNION INS. CO. OF NEW YORK. 
District Court, W. D. Louisiana, Alexandria Division. July 15, 1929. 
No. 354. 

35 Federal Reporter (2d) 253. 

1. INSURANCE—INSURANCE COMPANY COULD NOT AVOID FIRE 
POLICY UNDER MORTGAGE CLAUSE, WHERE EMPLOYEE OF 
AGENCY, WHO SOLICITED INSURANCE, WAS INFORMED OF EX- 
ISTENCE OF MORTGAGE. 

Insurance company could not deny liability on fire policy under clause pro- 
viding that policy should be void if property insured became incumbered with chattel 
mortgage, where soliciting agent employed by insurance agency was informed of 
the existence of a chattel mortgage on the property, but failed to report the mort- 
gage or to have the policy provide for it, since knowledge of agent was imputed 
to company, notwithstanding provision of policy that none of its term$ could be 
waived, and that agents could not bind insurer except by written rider. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 


2. INSURANCE—INSURANCE COMPANY SEEKING TO AVOID FIRE 
POLICY FOR VIOLATION OF MORTGAGE CLAUSE WAS ESTOPPED 
TO DENY AUTHORITY OF SOLICITING AGENT. 

Insurance company in suit on fire policy sought to be avoided on account of 
violation of clause against mortgages was estopped to deny authority of agent 
to act for it in soliciting insurance. 

(For other cases, see Insurance, Dec. Dig. § 77.) 

3. INSURANCE—INSURED HELD ENTITLED TO REFORMATION OF 
FIRE POLICY TO INCLUDE INSURER’S ACKNOWLEDGEMENT OF 
CHATTEL MORTGAGE, WHERE INSURED NOTIFIED SOLICITING 
AGENT OF EXISTENCE THEREOF. 

Insured who informed soliciting agent of existence of chattel mortgage on 
property insured against fire held entitled to have policy reformed so as to include 
insurer’s notice or acknowledgement of chattel mortgage at time it was written, 
though notice of existence of mortgage was not transmitted bv soliciting agent 
to his employer. 

(For other cases, see Insurance, Dec. Dig. § 143[1].) 


In Equity. Suit by the Rapides Club against the American Union Insurance 
Company of New York. Decree for plaintiff. 
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J. B. Nachman and Lamar Polk, both of Alexandria, La., for plaintiff. 

Hawthorn & Stafford, of Alexandria, La., for defendant. 

DawkKINs, J. The issues of this case are stated to some extent in the mem- 
orandum opinion heretofore handed down upon the motion to dismiss of the 
defendant with the alternative prayer to have the petition reformed to conform 
to the equity practice and of the plaintiff to transfer to the equity docket, which 
will be printed ahead of this opinion. See (D. C.) 33 F. (2d) 552. The motion 
to dismiss and reform having been overruled and the case transferred to the 
equity side of the court, the same has been tried and is now for decision upon 
the issue solely of reformation. The facts as I find them, largely undisputed, 
are that one Meredith solicited the insurance from plaintiff and was informed 
of the existence of a chattel mortgage held by a third person, the Mutual Loan 
& Investment Company; that Meredith was employed by Tuttle & Tuttle, Inc., a 
corporation which had been designated by the defendant as its regular agent for 
the writing of fire insurance in the city of Alexandria, La.; Meredith’s employ- 
ment was not as a member of the regular office force of Tuttle & Tuttle, Inc., 
but he was permitted to solicit insurance for their account as agents of a number 
of: companies, and’ was given 10 per cent. of the gross premiums received, or one- 
half of the portion coming to the agency; and at times he was paid a salary. He 
had been so engaged for about four years. This particular business was reported 
to his employer, and the policy which was written made no mention of the chattel 
mortgage. It contained a provision that if the subject of the insurance 
was personal property and it be or become incumbered with a chattel mortgage, 
the policy should be void. Meredith was not called, either by defendant or the 
plaintiff, to dispute the statements of Begnaud and Hayden, who were partners 
or joint owners of the property destroyed, operated under the name of the Rapides 
Club, but two officers of Tuttle & Tuttle, Inc., testified that they had no knowl- 
edge of the chattel mortgage. They further said that the policy, which the one 
in suit was written to replace, was handed to their office by Mr. Meredith, who 
said nothing about the mortgage; that blanks were filled in from the information 
contained in the old policy as to names, description of property, etc., except 
that the amount was reduced from $6,000 to $5,000. This was several days before 
the old policy expired, and it was later delivered to plaintiffs by Meredith, who 
placed it in their safe, where it remained until after the fire. They each testified 
that it was not read by them and they did not know that the chattel mortgage had 
not been mentioned and that it contained the clause avoiding it until after the fire. 


Defendant denied liability because of the alleged breach of warranty with 
respect to the chattel mortgage, and relies upon the further provision in the policy 
that none of its terms could be waived and that none of its agents could bind 
the insurer in respect to matters therein except by written rider or paster attached 
to and forming a part thereof. 

[1-3] I think the evidence unquestionably shows that plaintiff informed Mere- 
dith of the existence of the mortgage, and the crucial question upon the issue of 
reformation is as to whether the circumstances above outlined charged the defend- 
ant with notice of the information possessed by Meredith so as to entitle plain- 
tiff to have the policy reformed and to estop defendant from denying liability 
because of the existence of the chattel mortgage. 

The questions of law involved herein and the authorities were so well covered 
by Judge Morrow of the Court of Appeals for the Ninth Circuit, in the case 
of McElroy v. British America Assurance Co. of Toronto, Canada, 94 F. 990, 
and the issues were so similar that I deem it unnecessary to indulge in an ex- 
tended discussion, but am content to adopt the reasoning therein used. See, also, 
Abraham v. North German Ins. Co. (C. C.) 40 F. 717; 2 Cooley’s Briefs on 
Insurance (2d Ed.) pp. 1414, et seq., verbo “Reformation and Modification of 
Contracts”; 26 C. J. verbo “Fire Insurance,” §§ 368, 372, and 378; 14 R. C. L. 
p. 1159, § 341. 

It could hardly be assumed that the plaintiffs in this case would have paid 
their money for insurance under circumstances in which they could not at any 
time have recovered if the position of defendant in this case were maintained. 
In other words, if the policy is to be literally applied, there never was any validity 
to the policy or any protection afforded these petitioners and there can be no 
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question but what they believed they were protected. I think also it was both 
their intention and that of Meredith, whose authority I do not believe defendant 
can be heard to deny, that the policy should be so written as to take notice of 
the existence of this chattel mortgage. , : 

My conclusion is that defendant is estopped to deny the authority of Mere- 
dith to act for it in soliciting the insurance, and that his knowledge should be 
imputed to it, as a result of which it is now precluded from seeking avoidance 
of the policy because of the mortgage in question. Accordingly plaintiff should 
have judgment reforming its policy so as to include notice or acknowledgement 
of the chattel mortgage in favor of the Guaranty Investment Company at the 
time it was written. Decree in accordance with these views may be presented. 








HUTCHINGS et al. v. CALEDONIAN INS. CO. OF SCOTLAND. 

Circuit Court of Appeals, Fourth Circuit. October 15, 1929. 
No. 2851. 
Federal Reporter (2d) 309. 

3. INSURANCE—EQUITY WILL REFORM INSURANCE POLICY TO 
SHOW TRANSFER WHICH WAS NOT INDORSED THEREON BY 
REASON OF MUTUAL MISTAKE. 

Where through mutual mistake intended transfer of insurance policy to part- 
nership was not indorsed in writing on policy, equity will intervene and reform 
contract and grant relief in accordance with true meeting of minds. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 


4. INSURANCE—MUTUAL MISTAKE IN FAILING TO TRANSFER IN- 
SURANCE POLICY TO PARTNERSHIP WARRANTED REFORMA- 
TION AFTER LOSS. 

Mutual mistake of insured and agent for insurer in believing that insurance 
policy had been transferred to partnership in accordance with request therefor 
held to warrant reformation, in order to show true intent and meaning of parties 
after loss occurred. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

Appeal from the District Court of the United States for the Eastern District 
of South Carolina, at Columbia; Ernest F. Cochran, Judge. 

Action by T. L. Hutchings and another, copartners doing business under 
the firm name and style of the Banner Warehouse, against the Caledonian In- 
surance Company of Scotland. Judgment for defendant, and plaintiffs appeal. 


Reversed. 
Davis D. Moise, of Sumter, S. C., and Henry E. Davis, of Florence, S. C. 
(Lee & Moise, of Sumter, S. C., on the brief), for appellants. 


Joseph L. Nettles, of Columbia, S. C. (R. E. Whiting, of Columbia, S. C., 
on the brief), for appellee. 

Before Northcott, Circuit Judge, and Groner and Soper, District Judges. 

Groner, District Judge. This is an action begun by; Hutchings and Pratt, 
copartners, against Caledonian Insurance Company for the recovery of $8,000 on 
a policy of insurance commonly known as “use and occupancy insurance, under 
the terms of which defendant, as insurer, agreed if the tobacco warehouse, 
described in the policy, should be destroyed or damaged by fire so as to necessi- 
tate a total or partial suspension of business, the insurer would be liable for the 
loss of profits at the rate of $200 a day for a definite period. 


In July, 1927, Hutchings, individually, had leased a tobacco warehouse in the 
city of Sumter, S. C., for the season 1927, with the purpose of conducting therein 
daily auction sales of leaf tobacco. On the following August 24 a fire occurred 
which totally destroyed the building and put an end to the business for the current 
season. Prior to the fire, Hutchings had applied to the local agents of defendant 
company for both fire and occupancy insurance, and three policies of fire insur- 
ance and the occupancy policy—the subject of this suit—were written in the usual 
way, but the policies themselves were never delivered, but were retained by 
the agent of the insurer. Shortly thereafter Hutchings, finding he needed financial 
assistance to carry on the business, entered into a partnership with Pratt, and 
the business thereafter and until the fire was conducted in the name of and for 
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the benefit of the partnership. A few days after the policy was written, and 
prior to the fire, Hutchings and Pratt notified the agent who had written and 
retained the policy of the formation of the partnership, and requested that the 
insurance be transferred from Hutchings to the partnership, and this the agent 
agreed to do. At the trial in the lower court, the agent testified: “At that time 
an agreement was made between me, representing the Caledonian Insurance Com- 
pany, and Messrs. Hutchings and Pratt, that they wanted the insurance and that 
I would look after it. It was a firm and binding agreement. I was representing 
the Caledonian Insurance Company. At that time, to the best of my knowledge 
and belief, the insurance policy was in my office, and remained there until after 
the fire. * * * Mr. Hutchings told me to do what was necessary to protett 
the co-partners, * * * and I, representing the company, agreed to make any 
necessary endorsements. * * * I have been representing the Caledonian Insurance 
Company for a good many years, and have transferred policies before from one 
person to another. It was the common practice. * * * The method is by endorse 
ment—one copy of the endorsement is sent to the company, one is put on our 
records, and one on the policy. All the fire policies were transferred from Hutch- 
ings to Hutchings and Pratt, co-partners, by endorsement.” He explained the 
failure to transfer the use and occupancy policy as wholly due to inadvertence 
on his part, and this he said was not discovered until after the fire. 

The complaint set out the facts stated above, and prayed for judgment in 
behalf of the partnership for the amount of the loss. The policy to Hutchings 
was written on the standard form, and contained the usual condition to the effect 
that no waiver of any provision of the policy should be valid unless in writing 
added or attached to the policy, and the further condition that, unless by agree- 
ment in writing added thereto, the policy should be void if the interest of the 
insured was other than unconditional and sole ownership. The insurance com- 
pany defended, first, on the ground that no written waiver of any provision of 
the policy was made; and, secondly, that the policy was void and unenforceable 
because of change of ownership of the subject-matter insured from Hutchings 
to Hutchings and Pratt as co-partners. At the trial in the lower court, evidence 
was offered to show the writing of the policy to Hutchings as the insured; its 
retention by the agent of the insurer; the request for the transfer of the insurance 
to the partnership; the agent's assent to the transfer and his agreement to make 
the proper indorsement upon the policy; his authority to act for the insurance 
company; and that through inadvertence alone the transfer and indorsement were 
not made. 


At this stage of the case, the learned District Judge, on motion‘ of the insur- 
ance company, rejected the plaintiff’s evidence in the respects mentioned, and 
directed a verdict for the defendant on the ground that the policy sued on, being 
in the name of Hutchings and not in the name of the partnership, the latter 
could not maintain an action at law to recover the insurance money. In the recent 
case of Great American Ins. Co. v. Johnson (C. C. A.) 25 F. (2d) 847, which 
was an action at law against an insurance company on a policy of insurance mis- 
takenly written in the name of a corporation rather than in the name of certain 
of its stockholders, the real owners of the property insured, we pointed out at 
some length the fundamental objection to the right of one not a party, but with 
an equitable interest, to sue at law to enforce a contract male in the name and 
on behalf of another. 


[1, 2] In this case the policy sued on was in writing and for the benefit of 
Hutchings, as sole owner of the property insured. Parol proof, in an action at 
law, of the transfer to the partnership prior to the fire, was clearly inadmissible. 
Great American Ins. Co. v. Johnson, supra, and cases cited there. If that were 
all, we should, perhaps, be obliged to affirm. but, when the decision of the lower 
court to reject the evidence offered to sustain the plaintiff’s case was announced, 
counsel asked that they be then allowed to introduce evidence to reform so that 
the true intent and meaning of the parties to the contract might be shown. This 
the lower court, we think erroneously, declined to do. 

We are disposed to construe the motion as within the intent of 274a of the 
Judicial Code (28 USCA § 397), in which it is provided that “In case any United 
States Court shall find that a suit at law should have been brought in equity or a 
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suit in equity should have been brought at law, the court shall order any amend- 
ments to the pleadings which may be necessary to conform them to the proper 
practice.” As it was apparent when the motion to reform the pleadings was made 
that the pending action could not be maintained until the policy should itself be re- 
formed, and since in a federal court this may only be done in a proceeding in 
equity, it seems to us to follow that the motion should have been granted. 


[3] If, in such a proceeding, it is made to appear by convincing evidence that 
the insurance policy in question was not the real contract between the parties, that 
subsequent to its execution and prior to its delivery to the insured, the insurer rec- 
ognized the change in ownership and agreed to insure the partnership, and to note 
the change by indorsement in writing on the policy, and that through mutual mis- 
take this was not in fact accomplished, equity will intervene, and under the circum- 
stances reform the contract and grant relief in accordance with the true meeting 
of minds. And we find nothing in Northern Assur. Co. of London v. Building 
Associatign, 183 U. S. 308, 22 S. Ct. 133, 46 L. Ed. 213, or Penman v. St. Paul 
Fire & Marine Ins. Co., 216 U. S. 311, 30 S. Ct. 312, 54 L. Ed. 493, to the con- 
trary. The former was an action on an insurance policy in which the insurer de- 
fended on the ground that a condition of the policy had been violated. Plaintiff 
claimed that this condition had been waived, and the Supreme Court held the waiv- 
er ineffective because not made in accordance with the terms of the policy. In a 
subsequent proceeding in equity on the same policy, and between the same parties, 
to reform the same contract. It was held by the Supreme Court of Nebraska (73 
Neb. 149, 102 N. W. 246) that such a suit could be maintained even after the termi- 
nation of an unsuccessful action at law to recover on the unreformed contract, 
and a decree reforming the contract was affirmed, and, on appeal to the Supreme 
Court (203 U. S. 106, 27 S. Ct. 27, 51 L. Ed. 109), it was held that the judgment 
in the original law action was not a bar to the relief sought im the subsequent 
equity suit. See, also, Hartford Fire Ins. Co. v. Nance (C. C. A.) 12 F. (2d) 
575: Hartford Fire Ins. Co. v. Jones (C. C. A.) 15 F. (2d) 1; Forkner v. Twin 
City Fire Ins. Co. (C. C. A.) 19 F. (2d) 419. 

The Penman Case was an action on an insurance policy defended by the in- 
surance company on the ground that the policy was avoided because the insured 
allowed a dangerous explosive to be kept on the premises contrary to the precise 
terms of the policy. The insured claimed that this provision of the policy was 
ineffective because the agent of the insurer knew of the presence of the explo- 
sive when the policy was written, and impliedly consented thereto. The Supreme 
Court held that this was of no consequence because no agent had power to change 
or modify the contract except in accordance with its terms. But this decision as 
we have already stated, has no effect on the question now under consideration. 

[4] In a proceeding in equity brought to reform the policy, the decision on 
the issue thus raised would not turn upon the authority of the agent to waive a 
condition or stipulation of the; policy, for that question would not be involved, as 
there is no condition or stipulation in the policy providing that it, or the insur- 
ance carried under its terms, may not be transferred to a subsequent purchaser of 
the property, nor is any waiver required to effect this result. On the contrary, it 
appears this was within the power and authority of the agent, and was habitually 
done. If it had been that the application for insurance was then nrst made, the 
acceptance of same and the agreement of the agent would have been binding on his 
principal even though the policy was never written. Relief Fire Insurance Co. v. 
Shaw, 94 U. S. 574, 24 L. Ed. 291. From this it must follow that the agent pos- 
sesses the power to accept on behalf of his principal the surrender of a policy, and 
to bind his principal as to reissue or transfer, irrespective of what the agent may 
actually do or fail to do in respect thereto. The point, in our opinfon, would not, 
in such case, turn upon the question of waiver' at all. It would be rather a ques- 
tion of estoppel for failure to carry out a promise or obligation assumed by one of 
the parties, and upon which the other relied to his injury. It would thus present a 
matter of right rather than a matter of grace or favor. As we have already seen, 
the agent in this case had authority from the insurer to make the transfer by writ- 
ten indorsement. He did it in the case of the fire insurance policies. He thought 
he had done it in the case of this policy. The insured likewise thought he had 
done it, and out of his failure to carry out his contract a mutual mistake arose 
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which we think will fully justify invoking the equitable rule that what was agreed 
to be done shall be taken as having been done. This view seems to be in accord 
with the current of authority. See Columbia Ins. Co. v. King (C. C. A.) 30 F 
(2d) 887; Boston Ins. Co. v. Hudson (C. C. A.) 11 F. (2nd) 961; Eames v. Home 
Insurance Co., 94 U. S. 621, 24 L. Ed. 298. Indeed there is respectable authority 
for the proposition that a proceeding in equity, to compel a reformation of the 
policy or the attaching of an indorsement to it, is not necessary under certain cir- 
cumstances, when an authorized agent of an insurance company consents to make 
a written indorsement upon a policy, in order to effectuate a change therein, but 
fails to make the indorsement as the result of inadvertence. Twin City Fire Ins. 
Co. v. Stockmen’s National Bank (C. C. A.) 261 F. 470; Corporation of Royal 
Exchange Assurance Co. v. Franklin, 158 Ga. 644, 124 S. E. 172, reported with an 
extensive note in 38 A. L. R. 626; 26 Corpus Juris, 307, § 380. But we think that 
in the case at bar a proceeding in equity is required because “the contract could 
not be recovered upon as it stood” (Northern Assur. Co. v. Grand View Bldg. 
Ass’n., 203 U. S. 106, 107, 27 S. Ct. 27, 51 L. Ed. 109) or an action at law main- 
tained by one not named as insured thereunder. 7 

In this view of the case the judgment in favor of the defendant will be re- 
versed, the case restored to the docket with leave to the plaintiffs to amend their 
pleadings as thev may be advised, and, when so amended, removed to the equity 
side of the court for further proceedings in accordance with this opinion. 

Reversed. 


CONNECTICUT FIRE INS. CO. v. McNEIL 
Circuit Court of Appeals, Sixth Circuit. November 13, 1929. 
No. 5149. 

35 Federal Reporter (2d) 675 

1. INSURANCE—FIRE POLICY NOT EXPRESSING PARTIES MANI- 
FEST INTENT MAY BE REFORMED. 

A fire insurance policy, which fails properly to express the manifest intention 
of both insurer and insured, may be reformed so as to conform to their actual 
intent. 

(For other cases, see Insurance, Dec. Dig. § 143[1].) 

2. INSURANCE—EQUITY COURT CANNOT MAKE NEW OR SUBSTANT- 
IALLY DIFFERENT CONTRACT FOR PARTIES TO FIRE POLICY. 
Court of equity cannot make a new or substantially different contract for the 

parties to a fire insurance policy. 

(For other cases, see Insurance, Dec. Dig § 143[1].) 


6. INSURANCE—HUSBAND HOLDING ESTATE IN FEE SIMPLE BY EN- 
TIRETIES IS SOLE AND UNCONDITIONAL OWNER WITHIN FIRE 
POLICY. 

Husband and wife being as one person by common law of Tennessee, and each 
seized of whole estate, conveyed or devised to them jointly, as tenants by entireties, 
husband holding estate in fee simple by entireties is within fire insurance policy re- 
quirement of sole and unconditional ownership. 

(For other cases, see Insurance, Dec. Dig. § 282[5].) 

Appeal from the District Court of the United States for the Western Dis- 
trict of Tennessee; Harry B. Anderson, Judge. 

Suit by Errol McNeil against the Connecticut Fire Insurance Company. Judg- 
ment for plaintiff [24 F. (2d) 221], and defendant appeals. Affirmed. 

R. Lee Bartels, of Memphis, Tenn., for appellant. 

A. L. Heiskell, of Memphis, Tenn. (M. J. Anderson, of Memphis, Tenn., on 
the brief), for appellee. 

Before Denison, Moorman, and Hickenlooper, Circuit Judges. 


HICKENLOOPER, Circuit Judge. Appellee, plaintiff below, purchased certain real 
estate in Somerville, Tenn., taking title in the name of himself and his wife. 
Thus, under the law of Tennessee, the tenancy created was the ancient common- 
law tenancy by the entirety. About the time of this purchase the agent of the ap- 
pellant insurance company solicited the writing of the fire insurance upon the 
residence constructed upon the property and, McNeil consenting, a policy for 
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$4,500 was issued in the name of McNeil alone, but containing a “loss payable” 
clause to McNeil’s vendor, as her interest might appear (for balance of purchase- 
money mortgage), subject, however, to all the terms and conditions of the policy. 
At the end of the year the policy was “renewed,” and within the second year loss 
occurred. 


The policy contained a provision that it should be void “if the interest of the 
insured be other than unconditional and sole ownership; or if the subject of in- 
surance be a building on ground not owned by the insured in fee simple.” Pay- 
ment of the loss being refused on: the ground that the insured was not the sole 
and unconditional owner nor the owner in fee of the ground upon which the build- 
ing was located, McNeil brought his bill in equity to have the policy reformed by 
setting forth the true title. Reformation was refused by the District Court upon 
the ground that there had been no mutual mistake; but that court held that Mc- 
Neil, as tenant by the entirety and under a proper construction of the contract, 
was the sole and unconditional owner and entitled to recover. From this judg- 
ment the insurance company appeals. 

{1] We pass without approving or disapproving the ruling of the District 
Judge that the contract could not be reformed for, want of mutual mistake. The 
ground asserted for reformation was rather that through inadvertence and over- 
sight of both parties the policy had failed to express their common intent, than 
that there had been any mutual mistake of fact operating as inducement, and this 
court has frequently held that where such policy of insurance failed to properly 
express the manifest intention of both the insurer and the insured it might be re- 
formed so as to conform to the actual intent of the parties. Forkner v. Twin 
City Fire Ins. Co., 19 F. (2d) 419 (C. C. A. 6); Firemen’s Ins. Co. v. Brooks, 
19 F. (2d) 277 (C. C. A. 6); Norwich Union Indemnity Co. v. Kobacker & Sons 
Co., 31 F. (2d) 411 (C. C. A. 6). Compare Philippine Sugar Estates Develop- 
ment Co. v. Philippine Islands, 247 U. S. 385, 389, 38 S. Ct. 513, 62 L. Ed. 1177; 
Northern Assurance Co. v. Grand View Bldg. Ass’n, 203 U. S. 106, 27 S. Ct. 27, 
51 L. Ed. 109; Snell v. Insurance Co., 98 U. S. 85, 25 L. Ed. 52. In the recent 
case of Great American Ins. Co. v. Johnson, 25 F. (2d) 847, 849 (C. C. A. 4), the 
court declares the intent of the parties as being “to insure the owners of the prop- 
erty against loss by fire,” finds that by mutual mistake the policy has failed to give 
expression to such intention, and justifies reformation of the contract, saying, “to 
allow the company to take advantage of such a mistake would be unconscionable, 
and there is no doubt that equity can and should grant relief under such circum- 
stances.” 

[2] Courts of equity cannot make a new or substantially different contract for 
the parties. In the present case, however, McNeil had purchased this property 
with his own funds, had obligated himself for the payment of the purchase-money 
mortgage, had taken title by the entirety for the protection of himself and his 
wiie, and had! insured the property partially for the protection of his vendor. Im- 
mediately upon the completion of the first of these arrangements, the agent of the 
insurance company solicited the insurance, and there can be little doubt that the 
purpose of both parties to the insurance contract was the indemnification ot the 
purchaser in his new ownership or that the policy would have as readily been is- 
sued toi McNeil as tenant by the entirety as to him as sole owner in fee simple. 
No inquiry was made by the agent as to the state of the title. No misrepresenta- 
tion was made by McNeil. Under such circumstances it might well be that the 
policy should be reformed to conform it to the intention of the parties even in 
the absence of other mutual mistake than that it did not, through accident or in- 
advertence, express their true intent. While we do not consider it necessary to 
determine this question, it is advisable to make the foregoing statement that, in 
passing the question, we are not approving the position of the District Court as ap- 
plicable to other cases generally, or holding that a court of equity is powerless to 
relieve under such circumstances. = 

[3] Assuming, therefore, without deciding, that the contract was not subject 
to reformation, the first question which is suggested is as to the jurisdiction of a 
court of equity to grant relief purely legal in, its nature after denial of all equit- 
able remedy. Doubtless the court might have dismissed the bill in its entirety and 
have remitted the plaintiff to his remedy at, law (Kramer v. Cohn, 119 U. S. 355, 
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7 S. Ct. 277, 30 L. Ed. 439); or, having decided that an equitable action would 
not lie, but that the plaintiff could recover at law, the suit might have been trans- 
ferred to the law side of the court under Equity Rule 22 (28 USCA § 723), and 
the legal issues there determined. But we are of the opinion that retention of 
jurisdiction will not defeat the judgment where, as here, there was no objection 
and no obvious reason for a jury trial. 

[4] The general rule has been often stated, that, equity “having properly ac- 
quired jurisdiction of a cause for any purpose, it should dispose of the entire con- 
troversy and its incidents, and not remit any part of it to a court of law.” Greene 
v. Louisville & Interurban R. R, Co., 244 U. S. 499, 520, 37 S. Ct. 673, 682, 61 L. 
Ed. 1280, Ann. Cas. 1917E, 88; McGowan v. Parish, 237 U. S. 285, 296, 35 S. Ct. 
543, 59 L. Ed. 955; Camp v. Boyd, 229 U. S. 530, 552, 33 S. Ct. 785, 57 L. Ed. 1317. 
More specifically, “if a court of equity obtains jurisdiction of a suit for\ the pur- 
pose of granting some distinctively equitable relief * * * and it appears from facts 
disclosed on the hearing, but not known to the plaintiff when he brought his suit, 
that * * * the plaintiff is entitled to the only alternative relief possible of damages, 
the court there may, and generally will, instead of compelling the plaintiff to incur 
the double expense and trouble of an action at law, retain the cause, decide all the 
issues involved, and decree the payment of mere compensatory damages.” 1 Pom- 
eroy Equity Jurisprudence (4th Ed.) § 237. Even though the chief equitable relief 
sought be denied, the court has power to grant other relief of an equitable nature 
forming no part of! the original prayer, such as relief from penalties pendente lite, 
if there was reasonable ground for plaintiff originally seeking equitable relief (Ok- 
lahoma Operating Co. v! Love et al., 252 U. S. 331, 338, 40 S. Ct. 538, 64 L. Ed. 
596), and the more recent decisions seem to indicate a similar power in the court 
as to legal issues, in the interest of avoidance of multiplicity of actions and the 
early termination of litigation. 


[5] Here, in view of the position taken by the defendant, the right of the 
plaintiff to sue at law without reformation of the contract was, to say the least, 
exceedingly doubtful. The case was not one in which the equitable relief sought 
was the chief purpose of the litigation and the legal relief merely incidental, such 
as in Munger Laundry Co. v. National Marking Mach. Co., 252 F. 144 (C. C. A. 
8). Recovery upon the policy was the main purpose; reformation merely an ap- 
parently neccessary condition precedent. A right to recovery at law was not so 
apparent as to require the plaintiff to speculate upon the chance of recovery at law. 
This doubt alone was ani answer to the defense: of adequate relief at law. Davis 
v. Wakelee, 156 U. S. 680, 688, 15 S. Ct. 555, 39 L. Ed. 578; Union Pac. R. R. Co. 
v. Weld County, 247 U. S. 282, 286, 38 S. Ct. 510, 62 L. Ed. 1110; Dawson v. Ken- 
tucky Distilleries Co., 255 U. S. 288, 296, 41 S. Ct. 272, 65 L. Ed. 638. “Distinc- 
tively equitable relief” was sought. The court properly acquired and took jurisdic- 
tion of the cause. The evidence was heard and the case submitted. No objection 
was raised, generally or specifically, to the court retaining jurisdiction to decide 
the legal issue after the equitable issue was determined adversely to plaintiff. The 
lack of jurisdiction in the court is not so apparent as to permit the judgment to 
be now so defeated. 


[6] The remaining question may be stated as whether the husband holding as 
tenant by the entirety is to be considered for insurance purposes the sole and un- 
conditional owner in fee simple. Obviously there is a marked technical difference 
between sole tenancy in fee simple and tenancy’ by the entirety, but it may well be 
doubted if this difference is known to the layman. Perhaps more precisely, the 
question is whether under the law of Tennessee (for both parties concede, and we 
therefore assume, that law to be binding upon us in the determination of the pres- 
ent case, Sims v. American Central Ins. Co., 296 F. 115 [C. C. A. 6]), the fact 
that the insured held as tenant by the entirety is within the stipulated forfeiture 
breach of the condition that he be the sole and unconditional owner in fee simple. 

By the common law of Tennessee “the hushand and wife are as one person in 
law; the legal existence of the wife is incorporated into that of the husband. * * * 
As one of! the necessary results of this unity of persons in husband and wife, it 
has always been held that where an estate is conveyed or devised to them jointly, 
they do not take in joint tenancy; constituting one legal person, they cannot be 
vested with separate or separable interests; they are said, therefore, to take by the 
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entireties; that is, each of them is seized of the whole estate, and neither of a 
part.” Ames v. Norman, 36 Tenn. (4 Sneed) 683, 692, 70 Am. Dec. 269. In this 
union the husband is the dominating personality and representative of the union; 
the husband has full control of the estate and the right, to the exclusion of his 
wife during coverture, to the rents, profits, and usufruct of the property so held 
by himself and wife as tenants by the entireties. He may sue in his own name for 
trespass without joining the wife, and take the benefit of the recovery. Hux Vv: 
Russell, 138 Tenn. 272, 197 S. W. 865. The same rule prevails in North Carolina 
West v. Aberdeen, etc., R. Co., 140 N. C. 620, 53 S. E. 477, 6 Ann. Cas. 360. 

Another interesting characteristic of a tenancy by the entirety is that no new 
estate passes to the survivor upon the death of either spouse. There is but one 
estate and, in contemplation of law, it is held by but one person. Accordingly, 
no estate, transfer, or inheritance taxes may be collected as incident to whatever 
change occurs upon the death of either spouse. Dime Trust & Safe Deposit Co. 
v. Phillips, Collector, 30 F. (2d) 395 (D. C. Pa.) . 

So also tenancies by the entirety may exist in all manner of estates, in fee, 
in tail, for a life or for years, and whether the estate be legal or equitable, in 
present enjoyment or in remainder. In the case of In re Berry, 247 F. 700, 706, 
it was expressly held by the District Court for the Eastern District of Michigan 
that the interest of husband and wife in land “under a contract for the sale of 
such land to such husband and wife” was an estate by the entirety, although such 
interest was but equitable in its nature. See, also, note, 30 L. R. A. 319; 30 C. 
J}. 566. 


\ 


\ number of decisions of other states have been cited by counsel for the insur- 
ance company as sustaining the insurer’s contention'upon the specific point here 
in issue. These decisions all interpret the common law of other states as modified 
and affected by the statutes of such states and as distinguished from the law of 
Tennessee. In Aetna Ins. Co. v. Resh, 40 Mich. 241, the applicant for insurance 
signed a written application in which he answered “None” to a specific inquiry 
as to whether any other person had any interest whatsoever in or to the property. 
It was there held that such answer was a warranty and was false, where the 
title was in the name of the applicant and his wife as tenants by the entirety. 
See, also, dictum in Clawson vy. Citizens’ Mut. Fire Ins. Co., 121 Mich. 591, 80 
N. W. 573, 80 Am. St. Rep. 538. The point seems to be squarely decided in West- 
ern Assur. Co. v. White, 171 Ark. 733, 286 S. W. 804, 806, 48 A. L. R. 349, but 
the court places its decision largely upon the effect of the Married Women’s Eman- 
cipation Act of Arkansas, saying, at page 737 of 171 Ark., 286 S. W. 804, 48 A. L. 
R. 349: “It follows, therefore, that the husband has no longer,”°as at common 
law, control over the interest of his wife in an estate by the entirety, but she has 
the right to an equal and separate enjoyment of the proceeds derived from 
such an estate.” In Arkansas as in New York (Hiles v. Fisher, 144 N. Y. 306, 
39 N. E. 337, 30 L. R. A. 305, 43 Am. St. Rep. 762), the husband’s interest in an 
estate by the entirety is subject to execution during coverture, and the Arkansas 
case cites as authority the New York case of Genesee Falls, etc., Ass’n v. U. S. 
Fire Ins. Co., 16 App. Div. 587, 44 N. Y. S. 979, in which the point was conceded 
by counsel without controversy. In Schroedel v. Humboldt Fire Ins. Co., 158 
Pa. 459, 27 A. 1077, the defense was sustained to a policy issued to the husband 
when the title, as stated by the court, was in the husband and wife “jointly.” It 
is probable, however, that this was a case of tenancy by the entirety. 


Tending to the contrary doctrine, in Turner v. Home Ins. Co., 195 Mo. App. 
138, 189 S. W. 626, the policy was issued to the husband alone, and he was per- 
mitted to recover upon the theory that he was the sole equitable owner in fee, hav- 
ing testified that he was illiterate; that he had directed the deed to be made to 
himself individually; that he had paid the entire purchase money; and_ that he 
had no knowledge of the inclusion of his wife as one of the grantees. This case 
was followed in Monpleasure v. Home Ins. Co., 214 Mo. App. 530, 259 S. W. 815, 
where the insured had advanced the entire purchase money and had simply included 
his wife as one of the grantees under the belief that by so doing he was only 
avoiding administration expenses in case of death, without affecting his quality 
of ownership. While these two Missouri Cases are not direct authority for the 
insured in this case, they are precisely in point upon the question of equitable title, 
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in the absence of evidence showing intention to make a present gift to the wife, 
which is also suggested by the facts of the present case. 

It is earnestly insisted by counsel for appellant that one tenant by the entirety 
cannot be the sole and unconditional owner, in that the mere statement of this 
position recognizes an interest in the other tenant by the entirety. But, as has been 
pointed out, under the laws of Tennessee there is but a single owner. Compare 
also Gasner v. Pierce et al., 286 Pa. 529, 134 A. 494. The husband and wife are 
as one person in law. The legal existence of the wife is “incorporated into” that 
of the husband. Each is seized of the whole estate and neither of a part. 
The Married Women’s Emancipation Act of Tennessee (chapter 126, Pub. Acts 
1919) specifically provides that nothing therein “shall be construed as abolishing 
tenancy by the entireties.” Section 2. It is not strained construction, therefore, 
to hold that such tenancy still exists with all its common-law attributes as defined 
by the Supreme Court of that state; and it would seem to be immaterial whether 
the origin of these attributes lay in jure mariti or whether they existed as an inci- 
dent to the estate itself. Admittedly the estate so held by the entirety is 
a fee-simple estate. Thus, as between insurer and insured, the insured in a very 
true sense is seized of a fee-simple estate in the whole of the property. Ordin- 
arily there can be no interest beyond this. The contract was made in Tennessee 
and was to be there performed. Theoretically, at least, the parties had in con- 
templation these pecularities of the Tennessee law, and the language of! the con- 
tract was adopted to cover situations ordinarily arising in that state. Under these 
circumstances, we conclude that McNeil must be held to fall within the policy 
definition of his ownership. 

It is unnecessary to consider whether the same is. also true of his wife. If 
so, this is one of the anomalies arising under this peculiar form of tenancy and 
due to the fiction of the common law that husband and wife are one. Nor do we 
decide that the husband is entitled to the sole and exclusive enjoyment of the pro- 
ceeds of the policy. It might well be that, the claim of the mortgagee hav- 
ing been satisfied, any surplus would be held by the husband as trustee for the 
entirety and the wife’s interest thus preserved. That she had an interest during 
coverture cannot be denied, and such interest was so far independent of her hus- 
band’s that he could not alienate it nor could it be taken upon execution for his 
debts. Cole Mfg. Co. v. Collier, 95 Tenn. 115, 31 S. W. 1000, 30 L. R. A. 315, 
49 Am. St. Rep. 921. We decide solely that, as limited to the state of Tennessee 
and to contracts made in contemplation of the there existing law, the husband hold- 
ing an estate in fee simple by the entirety is within the policy requirement of sole 
and unconditional ownership. 

The judgment of the District Court is affirmed. 


CITIZENS’ INS. CO. v. BARNES et al. 
Supreme Court of Florida, Division B. Nov. 20, 1929. 
124 Southern Reporter 722. 
(Syllabus by the Court.) ; r 
1. INSURANCE—FIRE POLICY DESCRIBING BUILDING AS “IRONCLAD 

FRAME BUILDING WITH METAL ROOF,” PRECLUDED INSURER 

ASSERTING BUILDING WAS NOT FRAME BUILDING WITHIN 

ORDINANCE REGULATING REPAIRS. 

Where suit is brought on an insurance policy for loss occasioned by fire, and 
the evidence shows that part of one wall of the building was composed of brick 
and that the remainder of the building was composed of wood framing covered 
on the sides with sheet iron and a composition roof, and further shows that the 
building was described in the policy constituting the basis of the suit as “two- 
story ironclad, frame building with metal roof” (italics ours) and that the build- 
ing was damaged by fire to the extent of more than 50 per cent., such building 
is held to come within the purview of a city ordinance as follows: 

“It shall be unlawful to repair any frame building when damaged by fire, other 
casualty or decay to the extent, in the opinion of the Building Inspector, of 50% 
of what it would cost to build a new building of like character; provided all 
repairs to such roof shall be of metal, slate or other incombustible material. If 
the owner of such building shall object to the decision of the Buikding Inspector, 
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the question shall be settled by three disinterested persons, one to be chosen by 
the Building Inspector, one by the owner of the Building and the two thus chosen 
shall select the third. A decision of the majority of the persons thus chosen shall 
be conclusive and final. 


(For other cases, see Insurance, Dec. Dig. § 469.) 


4. INSURANCE—ORDINANCE MAKING IT UNLAWFUL TO REPAIR 
FRAME BUILDING DAMAGED TO EXTENT OF 50 PER CENT. CON- 
STITUTES PART OF FIRE INSURANCE CONTRACT BINDING IN- 
SURER; PRESUMPTION IS THAT PARTIES CONTRACT WITH REF- 
ERENCE TO EXISTING STATUTORY LIMITATIONS AND RE- 
QUIREMENTS. 

Such ordinances are a part of the contract of insurance, and the insurer is 
bound thereby. This is in line with the general doctrine that, where parties con- 
tract upon a subject which is surrounded by statutory limitations and require- 
ments, they are presumed to have entered into their engagements with refer- 
ence to such statute, and the same enters into and becomes a part of the con- 
tract. There would seem to be no logical reason why this general rule should 
not apply to a case of this kind. The parties are presumed to know of the ordin- 
ances. They directly and materially affect their rights in case of a loss under the 
policy, and should govern and control in the adjustment and settlement of such 
loss. 

Brown, J, dissenting. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

Error to Circuit Court, Santa Rosa County; A. G. Campbell, Judge. 

Action by B. Barnes and others against the Citizens’ Insurance Company. 
Judgment for plaintiffs, and defendant brings error. Affirmed. 

Wm. Fisher, of Pensacola, for plaintiff in error. 

Watson & Pasco & Brown, of Pensacola, for, defendants in error. 

Burorp J. In this case the Citizens’ Insurance Company issued a policy of $2,- 
000, two other companies issued policies of $1,000 each, making an aggregate of 
$4,000, insuring a building in Milton, Fla., against loss by fire. In May 1927 
when all these policies were in full force and effect, the building was damaged by 
fire. Proof of loss was filed, and, upon no agreement being reached between the 
insurance companies and the insured, suits were brought. 


A plea was filed setting out a partial loss instead of a total loss, and on such 
plea the issue was tried. The question was whether the building was either an 
actual or constructive total loss and the plaintiffs thereby entitled to recover the 
full amount of the policies, or whether there was only a partial loss, and, if 
so, the amount of the loss. 

When the cause came on for trial, the plaintiffs introduced evidence. The 
defendant offered no testimony. On motion, the court ruled and held that the 
building was a constructive total loss and directed a verdict in favor of the plain- 
tiff and against the defendant for the full amount of the policy with interest and 
attorney's fees. The verdict was for $2,080, together with $208 attorney’s fees, 
making in all $2,288. 

[1] The record shows that the damage did not cause an actual total loss. 
But, it is contended on the one hand that it constituted a constructive total loss, 
and, on the other hand, that it only constituted a partial loss. It appears from 
the record that a part of one wall of the building was composed of brick, and 
that the remainder of the building was composed of wood framing covered on 
the sides with sheet iron, and some sort of a composition roof. The building 
was described in the policy constituting the basis of this suit as the “two-story 
iron clad frame building with metal roof.” (Italics ours.) 


The plaintiff in error here, defendant in the court below, contends that the 
building was not a frame building and therefore did not come within the pur- 
view of the ordinance of the town,of Milton, the pertinent part of which was in 
the following language: 

“It shall be unlawful to repair any frame building when damaged bv fire, other 
casualty or: decay to the extent, in the opinion of the Building Inspector, of 50% 
of what it would cost to build a new building of like character; provided all 
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repairs to such roof shall be of metal, slate or other incombustible material. If 
the owner of such building shall object to the decision of the Building Inspector, 
the question shall be settled by three disinterested persons, one to be chosen by 
the Building Inspector, one by the owner of the building and the two thus chosen 
shall select the third. A decision of the majority of the persons thus chosen 
shall be conclusive and final.” 

The position taken by the plaintiff in error, defendant in the court below, is 
inconsistent with the terms of its policy. It was the right of the insurance com- 
pany to classify the building and to apply the rate of premium which obtained 
as to such a classification. The insurance company in this case classified the build- 
ing as hereinbefore stated, which was a kind of frame building. It accepted the 
premium based upon that classification. 

[2] The ordinance applies to any frame building, and therefore must be held 
to apply to that kind of frame building which was described in the policy sued on. 

The uncontradicted evidence shows that the building was damaged to more 
than 50 per cent. of the cost of reproducing, and therefore, if the building was 
any frame building, the ordinance referred to applies. 

The plaintiff in error does not contend that the ordinance was invalid. In 
fact, it is admitted that the ordinance was a valid police regulation. 

[3] That such ordinances are valid and binding police regulations is so uni- 
versally held to be true that it is needless to cite authorities in support of this 
finding. 

[4] In Larkin v. Glens Falls Insurance Co., 80 Minn. 527, 83 N. W. 409, 410 
81 Am. St. Rep. 286, the court, in discussing the validity of an ordinance of the 
city of St. Paul quite similar to the one here under consideration say: 

“The question is a new one in this state, and an examination of the books 
discloses very few adjudged cases on the subject in other states. We have found 
only the following: [Hamburg, etc.] Insurance Co. v. Garlington, 66 Tex. 103, 
18 S. W. 337 [59 Am. Rep. 613]; Brady v. [Northwestern] Insurance Co., 11 
Mich. [425] 445; Brown v. [Royal] Insurance Co., 1 El. & El. 853; [Fire] Associ- 
ation v. Rosenthal, 108 Pa. St. 474, 1 A. 303; Monteleone v. [Royal] Insurance 
Co., 47 La. Ann. 1563, 18 So. 472 [56 L. R. A. 784]. These authorities lay down 
the rule that such ordinances are a part of the contract of insurance and that 
the insurer is bound thereby. This is in line with the general doctrine that, where 
parties contract upon a subject which is surrounded by statutory limitations and 
requirements, they are presumed to have entered into their engagements with ref- 
erence to such statute, and the same enters into and becomes a part of the con- 
tract. There would seem to be no logical reason why this general rule should 
not apply to a case of this kind. The parties are presumed to know of the ordin- 
ances. They directly and materially affect their rights in case of a loss under 
the policy, and should govern and control in the adjustment and settlement of 
such loss. [4] Joyce, Ins. § 3170, states the law as follows: 

“Tf the policy be upon a building of such material and character and situa- 
tion with relation) to fire limits that it cannot be repaired, because of a city ordin- 
ance prohibiting repairs to such buildings within fire limits when damaged to the 
extent of one-third their value by fire, * * * and the insurers are prevented from 
repairing, a recovery may be had for a total loss.’ ” ‘ 

And further in the same opinion the court say: 

“There can be no question as to the authority of the city to enact the ordin- 
ances in question. They are in the interests of the public welfare and within the 
police power, and we adopt the view that they become an integral part of all 
contracts of insurance upon property within the fire limits to which they apply.” 

And still further in that opinion the court say: 


“Another question is involved in this connection, and that is, How far is the 
determination of the inspector that the building was damaged to the extent of 
50 per cent. of its value conclusive? The ordinance provides that when the owner 
of the building ‘objects to the conclusion arrived at by the inspector,’ arbitrators 
shall be appointed, who are required to proceed and re-examine the matter and 
make due report. But in this case no objection was made to the conclusion of 
the inspector, either by the insured or insurer, and the arbitrators were not called 
upon to act. And whether the determination of the inspector, or that of the arbi- 





304 The Insurance Law Journal, Vol. 74 [Feb., 1930 


trators when appealed to, is final or not, we need not determine. In any event, 
the decision of those officers should be disturbed only upon very clear grounds. 
— v. [Royal] Insurance Co., 47 La. Ann. 1563, 18 So. 472 [56 L. R. A. 
84}.” 

We think that the above-quoted enunciations correctly state the law as appli- 
cable to the case at bar, and that the judgment should be affirmed. It is so 
ordered. 

Affirmed. 

Whitefield, P. J., and Strum, J., concur. 

Terrell C. J., and Ellis, J., concur in the opinion and judgment. 

Brown, J., dissents. 


BOYCE v. FARMERS’ MUT. INS. ASS’N (EQUITABLE LIFE ASSUR. 
SOC. OF THE UNITED STATES et al., Interveners). (No. 40020). 
Supreme Court of Iowa. Nov. 21, 1929. 

227 Northwestern Reporter (2d) 523. 

1. INSURANCE—ASSIGNEE’S RIGHTS IN FIRE INSURANCE CAN RISE 

NO HIGHER THAN THOSE OF ASSIGNOR. 

Assignee’s rights can rise no higher than those of assignor, and assignee of 
insured’s fire loss could acquire no-property rights or interests in insurance money 
except such as were then owned by assignor. 

(For other cases, see Insurance, Dec. Dig. § 219.) 

2. INSURANCE—ORAL ASSIGNMENT OF FIRE INSURANCE POLICY 
WAS VALID. 

Oral assignment of fire insurance policy by mortgagor to mortgagee was Vv alid 
so far as mortgagor, mortgagee, and wae 10 assignee were concerned. 

(For other cases, see Insurance, Dec. Dig. § 208.) 

3. INSURANCE—WITHOUT ASSIGNMENT, MORTGAGEE HAS NO IN- 
TEREST IN INSURANCE POLICY COVERING MORTGAGED PROP- 
ERTY OR INSURANCE. 

Without an assignment, mortgagee has no interest in mortgagor’s fire insur- 
ance policy covering mortgaged property or the insurance. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 

5. INSURANCE—DURING REDEMPTION PERIOD, MORTGAGOR HAD 
INSURABLE INTEREST AND WAS ENTITLED TO RECEIVE IN- 
SURANCE LOSS UNDER POLICY CARRIED BY HIMSELF OR MORT- 
GAGOR FOR HIS BENEFIT. 

During period of redemption, mortgagor had an insurable interest in mort- 
gaged property, and was entitled to receive insurance loss under fire insurance 
policy carried by himself or mortgagor for his benefit. 

(For other cases, see Insurance, Dec. Dig. § 115[5].) 

Appeal from District Court, Storv County; Sherwood A. Clock, Judge. 

This was an action at law by the plaintiff against the Farmers’ Mutual. Insur- 
ance Association, defendant, to recover for a fire loss under an insurance policy. 
The Equitable Life Assurance Society of the United States and Alvin Treloar 
both intervened and claimed the insurance under respective assignments. A jury 
was waived, and there was a trial to the court, which found for the intervener 
Alvin Treloar, and entered judgment accordingly. From this the plaintiff alone 
appeals. Affirmed. . 

Evans & Garrett, of Corydon, and Lee, Steinberg & Walsh, of Ames, for 
appellant. 

Baker & Doran, of Boone, for appellee. 


Kinpic, J. Some time in the year 1919, the intervener appellee, Alvin Treloar, 
sold to one, Arthur McCabe, 240 acres of land in Story county. It appears that 
the purchase price was $84,000. Part of that consideration seems to have been 
paid in cash and McCabe handled the balance thereof by assuming a $45,000 mort- 
gage then on the land, and giving to appellee a second mortgage in the sum of 
$5,000. Subsequently, when those indebtednesses matured, McCabe could not raise 
$50,000 in cash, and therefore, in 1923, he called upon appellee for assistance in 
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re-financing. Appellee consented to lend aid in this regard providing McCabe 
would further pretect him by insuring the farm buildings. 

As a result of appellee’s co-operation, McCabe removed the $50,000 incum- 
brances in the following manner: First, he obtained $24,000 on a first mortgage 
from the Collins Mortgage Company February 23, 1923; second, he gave appellee 
two mortgages on the same date, one a second for $18,000, and the other a third 
amounting to $5,000. Apparently the balance of the otligation, represented by the 
$50,000 incumbrances, was paid in cash. Later, on March 1, 1923, the Collins 
Mortgage Company aforesaid assigned the first mortgage of $24,000 to the inter- 
vener Equitable Life Assurance Society of the United States. That assignment, 
however, was before the policy in suit had been issued, and moreover said first 
mortgage contained no insurance clause. ‘Thereafter, on March 28, 1923, such 
policy was issued to said McCabe by the defendant Farmers’ Mutual Insurance 
Association. This contract of insurance covered the house on the farm and pro- 
tected the insured against fire loss to the extent of $4,000. 


McCabe: paid the third mortgage of $5,000 due appellee. Default, however, 
was made by McCabe on the second mortgage of $18,000, and in April, 1925, appellee 
commenced an action to foreclose’ the same. Consequently a judgment of 
foreclosure was entered, and on October 30, thereafter, the land was sold at sheriff's 
sale to appellee, the holder of said second mortgage, who bid the entire ‘sum minus 
$862.41, which remained as a deficiency judgment. While, under the oral agree- 
ment aforesaid, the insurance policy was held by McCabe for appellee’s benefit 
until the 11th day of June, 1925, on that date the same was orally assigned and 
delivered by the former to the latter. 

On May 25, 1926, a fire destroyed the house on the premises. Parenthetically 
it is noted that the first occurred during the period of redemption. J. C. Boyce, 
the plaintiff and appellant, then, under date of June 8, 1926, became interested 
through a purported assignment from McCabe covering the latter’s alleged interest 
in the fire loss. Demand was made upon the Farmers’ Mutual Insurance Associa- 
tion for the $4,000 named in the policy, but the company refused to pay the 
appellant, McCabe’s assignee, for the reason that it had notice of and consented 
to the previous assignment from McCabe to appellee. Thereupon this suit fol- 
lowed, with the result that the appellant and the appellee Equitable Life Assurance 
Society of the United States were denied the insurance money, while the appellee 
was declared to be entitled thereto. A position of neutrality was taken by the 
Farmers’ Mutual Insurance Association, and it paid’ the money into court for 
disposition according to law. The defendant Farmers’ Mutual Insurance Associa- 
tion and the intervener Equitable Life Assurance Society of the United States 
do not appeal. Hence the only parties involved at the present time are the appellee 
and the appellant. Both claim the insurance money through assignments. 


[1] I. Preliminary to a discussion of the major propositions, it is convenient 
to recognize the general rights of an assignee. Such rights can rise no higher 
than those of the assignor. Union Building Association v. Insurance Co., 83 
Iowa, 647, 49 N. W. 1032, 14 L. R. A. 248, 32 Am. St. Rep. 323; Steltzer v. 
Chicago, Milwaukee & St. Paul Ry. Co., 156 Iowa, 1, 134 N. W. 573, L. R. A. 
1915E, 1017. 

So the appellant, through his assignment under date of June 8, 1926, could 
acquire no property rights or interests in the insurance money except such as were 
then owned by the assignor, McCabe. If McCabe, by the prior oral assignment 
to appellee, had transferred all of his interest in the policy and insurance fund, 
he could bestow nothing upon appellant. Also, if McCabe gave the policy to 
appellee as security, appellant, through the later transaction, necessarily would take 
the same subject to such equity. At the threshold, therefore, it is contended by 
appellant that there was no valid assignment from McCabe to appellee. 

[2] II. An oral assignment of a fire insurance policy is valid so far as Mc- 
Cabe appellant, and appellee are concerned. State Central Savings Bank v. St. 
Paul Fire & Marine Ins. Co., 184 Iowa, 290, 168 N. W. 201; Frank Bechly v. Cen- 
tral National Fire Ins. Co., 195 Iowa, 177, 191 N. W. 980. ; 

No objection is made thereto by the company. We do not decide or suggest 
that such exception could have been legally taken by the insurer. That institu- 
tion, according to the record, consented to the oral arrangement between McCabe 
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and appellee. Therefore it is necessary to determine whether there was in fact 
an assignment from McCabe to appellee. 


[3] III. Without such an agreement, appellee would have no interest in the 
policy or the insurance. Canavan v. Coleman, 204 Iowa, 901, 216 N. W. 292, 294. 
Therein we said: “It was early held in this state that a mortgagee, in the absence 
of an agreement to that effect, had no interest in a policy of insurance issued to 
the mortgagor for his own benefit. Ryan v. Adamson, 57 Iowa, 30, 10 N. W. 287. 
To the same effect, see Johnson v. Land & Inv. Co., 168 Iowa, 340, 150 N. W. 
596.” 

[4] IV. Did the appellee prove that the policy was his? According to the 
district court he did. To repeat, this cause was tridd at law to the court without 
a jury. After hearing the evidence upon such trial, the district court found “that 
the said Alvin Treloar (appellee) is now and was at the time of the destruction 
of said dwelling house by fire, the true and lawful owner of said policy.” Said 
finding had the same force and effect as a jury’s verdict, and we are bound thereby 
if the conclusion has substantial support in the evidence. 

Obviously there is such basis. In the beginning, the insurance was an induce- 
ment for appellee’s accommodation of McCabe’when the indebtedness on the land 
aforesaid was refinanced. Appellee’s second mortgage contained this provision: 
“And it is hereby agreed that if the said parties of the first part (McCabe) * * * 
fail to further secure said note by insurance on said buildings on said land in 
such insurance company as may by the second party be selected * * * said note 
secured thereby shall become due and payable immediately thereafter.” Another 
policy of insurance was obtained by appellee for these buildings, and, in April, 
1925, he commenced an action to foreclose said mortgage. 


One basis therefor, and one ground of recovery, was that, because of McCabe’s 
default, the appellee “insured the buildings upon said premises at a cost of $155.31.” 
Appearance was made in that suit by McCabe. During the trial, it appears that 
McCabe exhibited the present insurance policy; not the one contended for by 
appellee in the foreclosure suit. Resultantly the district court denied appellee the 
relief prayed in the foreclosure suit so far as it related to this item of insurance, 
because McCabe had already procured such insurance for appellee’s benefit, and 
the insurance thus obtained by McCabe was the very policy now in controversy. 
First McCabe exhibited said policy at the foreclosure trial, and then after 
that hearing he delivered it to appellee at the courthouse with the statements, 
“Here are your insurance policies. You take these for your protection,” or “You 
will need these for your protection.” Support for appellee’s testimony in_ that 
regard is furnished by the witnesses Frank Porter, a lawyer, and Clarence Reim- 
ers, a banker. 

When thus receiving the policy, appellee, as before stated, took the same to 
the office of the Farmers’ Mutual Insurance Association, where notice of the 
assignment was made. All premiums thereafter were paid by appellee. On at 
least one occasion, the statement for a yearly premium seems to have been sent 
to McCabe, but he in return forwarded it to appellee. Claim is made by McCabe 
that, on the occasion just described in the courthouse, he did not voluntarily sur- 
render the policy to appellee, but rather appellee said to him: “Where are those 
insurance policies (the one in question and a tornado policy)?” Responding to 
that question McCabe contends that he took the same out of his pocket and 
handed them to appellee, who, after an examination thereof, placed them into his 
pocket. Throughout the following months no demand, however, was ever made 
upon appellee for the return of that policy. Corroboration is furnished McCabe 
by the witness Metsker. 

Redemption of the mortgaged premises was never made by McCabe nor any 
one else. Nevertheless McCabe did obtain the rentals for the year ending March 1, 
1926. Proofs of loss were made by McCabe because the policy still was 
in his name. This was done at the suggestion of the insurance company. Upon 
this occasion, McCabe consulted attorneys and it was decided finally that the assign- 
ment to appellant was to be made. Declarations were made by an officer of the 
insurance company to the effect that the insurance association was a nontechnical 
organization, and accordingly it recognized McCabe’s oral assigment to appellee. 
Manifestly, therefore, the judgment of the district court was amply: supported 
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by the evidence. The trial court having thus concluded after considering disputed 
facts, we cannot interfere with the result. 

[5] V. Objection of no kind was made by the insurance company against 
the assignment from McCabe to appellee. Rather than protesting, that institution 
recognized McCabe’s abandonment of the policy and appellee’s consequent adop- 
tion thereof as his own. Furthermore, by way of repetition, it is recalled that 
McCabe did not redeem from the foreclosure, nor did any one for him. Where- 
fore the insurance company, as well as the district court, considered appellee “the 
true and lawful owner of said policy.” 

During the period of redemption aforesaid, appellee had an insurable interest 
in the property and was entitled to receive an insurance loss under a policy carried 
by himself or the mortgagor for his benefit. Carlson v. Presbyterian Board of 
Relief, 67 Minn. 436, 70 N. W. 3; In re Louis Hackbart, 203 Iowa, 763, 210 N. W. 
544,52 A. L. R. 895; Heins v. Wicke, 102 Iowa, 396, 71 N. W. 345; Johnson v. 
Northern Minnesota Land Co., 168 Iowa, 340, 150 N. W. 596. 3 

Necessarily, then, the appellant received nothing through the subsequent assign- 
ment unless it was the right to have the insurance in the event there was a redemp- 
tion from the foreclosure sale. Whether that is true, we do not now decide. 

The judgment of the district court is affirmed. 

Albert, C. J., and Evans, Faville, and De Graff, JJ. concur. 


NIAGARA FIRE INS. CO. OF NEW YORK v. JOHNSON 
Court of Appeals of Kentucky. Oct. 9, 1928. 
As Modified, on Denial of Rehearing, Dec. 10, 1929. 
21 Southwestern Reporter (2d) 794. 

1. INSURANCE—LOCAL AGENT, TAKING AND FORWARDING APPLI- 
CATION FOR, AND SIGNING, DELIVERING, AND COLLECTING 
PREMIUM ON, POLICY, HELD NOT MERE SOLICITING AGENT, 
WITHOUT AUTHORITY TO WAIVE PROVISIONS. 

Local agent, taking and forwarding to insurance company application for, and 
signing, delivering and collecting premium on, fire policy, which was prepared and 
signed at home office and sent to him, but provided that it was valid only when 
signed by him, held not a mere soliciting agent, without authority to waive only 
provisions of policy. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

2. INSURANCE—INSURER, NOT CANCELING POLICY, AFTER IN- 
SURED NOTIFIED LOCAL AGENT OF DESIRE TO PLACE, AND 
EXECUTION OF, MORTGAGE ON PROPERTY, COULD NOT DENY 
LIABILITY AFTER LOSS. 

Insurance company, not exercising power to cancel fire policy after insured 
notified local agent that he desired to place mortgage on property, and afterwards 
that he had done so, could not deny its liability after destruction of property by 
fire. 

(For other cases, see Insurance, Dec. Dig. § 390.) 


3. INSURANCE—INSURER, NOT TAKING STEPS TO CANCEL POLICY 
WITHIN REASONABLE TIME AFTER LEARNING OF VIOLATION 
OF PROVISION, CANNOT AVAIL ITSELF THEREOF AFTER LOSS. 
Insurance company, taking no steps to cancel policy within reasonable time 

after learning of violation of provision thereof, cannot avail itself of defense that 

policy was voided after loss has occurred. 


(For other cases, see Insurance, Dec. Dig. § 390.) 


4. INSURANCE—LOCAL AGENT, ACCEPTING AND FORWARDING AP- 
PLICATION, SIGNING AND DELIVERING POLICY, AND RECEIV- 
ING PREMIUM, HELD AUTHORIZED TO WAIVE FORFEITURE FOR 
MORTGAGING PROPERTY. 

Local agent, taking and forwarding application for fire policy, signing and 
delivering it to insured after receiving it from insurer, and collecting premium, 
held vested with authority to waive forfeiture for placing mortgage on insured 
property after issurance of policy. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 
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5. INSURANCE—NOTICE TO LOCAL AGENT THAT INSURED DESIRED 
TO MORTGAGE AND HAD MORTGAGED PROPERTY HELD NO- 
TICE TO INSURER. 5 
Notice to local agent by insured that he desired to place mortgage on insured 

propertv. and afterwards that he had done so, held notice of such facts to insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

6. INSURANCE—PLAINTIFF HELD ENTITLED TO FULL AMOUNT OF 
POLICY SUED ON, THOUGH HE HAD ANOTHER POLICY ON 
PROPERTY, IN VIEW OF UNCONTROVERTED ALLEGATIONS AND 
PROOF THAT SUCH AMOUNT WAS LESS THAN FAIK MARKET 
VALUE OF PROPERTY. 

Plaintiff held entitled to recover full amount of fire policy sued on, though 
he had another policy on propertv in same amount, where petition, while alleging 
that he sustained damages in such amount, also alleged that it was less than 
fair market value of property destroyed, though not what such value was, case 
was tried on and proof sustained such allegation, defendant denied liability for 
any sum and did not allege value of property, and plaintiff in reply alleged that 
property was worth more than total insurance. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

Appeal from Circuit Court, Fulton County. 

Action by Goalder Johnson against the Niagara Fire Insurance Company of 
New York. Judgment jor plaintiff, and defendant appeals. Affirmed. 

. Frank M. Drake, of Louisville, and Hester & Stahr, of Hickman, for ap- 
pellant. 

F. B. Martin and W. J. Webb, both of Mayfield, for appellee. 


Locan, J. On October 28, 1926, appellant issued a policy insuring the appellee 
against loss by fire and lightning in a sum not exceeding $750 on provender con- 
tained in his barn in Fulton county. On May 6, 1927, the barn was struck by 
lightning, and, as a result thereof, the insured property was destroyed by fire. 
Appellant declined to pay the loss, and suit was instituted to recover the amount 
of indemnity mentioned in the policy. Appellant defended on the ground that 
the policy contained a provision that it should become void if. the prop- 
erty insured should be mortgaged after its issuance, and that appellee placed a 
mortgage against the property after the date of the policy and before the prop- 
erty was destroyed by fire. It is alleged that the mortgage was placed on the 
Property without the consent of appellant. The appellee admitted the execution 
and delivery of the mortgage, and interposed a plea of estoppel based on the 
ground that he applied to the agent of appellant, who delivered the policy to 
him, for permission to place the mortgage against the property, and that the agent 
agreed and consented thereto, and that the company, having knowledge of the 
execution of the mortgage, allowed the policy to continue in force, and took no 
step to cancel it. A trial resulted in a judgment in favor of appellee for $750. 


The appellant is complaining because the court did not sustain a general 
demurrer to the petition, and because the court did not instruct the jury to return 
a verdict in its favor. It is the contention of appellant that the agent who actéd 
for it in obtaining the application and delivering the policy to appellee was a 
mere soliciting agent, and had no power to waive any of the provisions of the 
policy. It is therefore contended that, even if appellee obtained permission from 
the agent to place the mortgage on the property, such permission is no protection 
to him, because the agent was without power to waive the provisions of the 
policy. 

The facts disclosed by the evidence are brief. Appellee testified that J. D. 
Henry had been the agent for appellant in the town of Hickman for about 12 
years, doing an insurance business under the name of the Hickman Insurance 
Agency; that this agency had been carrying his insurance on his properties for 
several years; that when he desired insurance on the property which was destroyed 
he requested Mr. Henry to issue him a policy for $750, which is the policy on 
which he sought to recover in this action; that the value of the property covered 
by the provisions of this policy was more than $2,000 at the time it was destroyed; 
that before the property was destroyed, and after the policy was issued, he 
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executed a mortgage on the property, but before doing so he went to Mr. Henry 
and explained to him that he was going to give a mortgage on the property, and 
told him in detail about the transaction, and that Mr. Henry told him to go ahead, 
as it would be all right, and that he would fix the matter up; that after 
he had placed the mortgage on the property he again went to Mr. Henry and 
called his attention to the fact that the mortgage had been placed against the prop- 
erty, and that Mr. Henry then assured him that it was all right, and that 
there was no use for him to talk any more about it; that he paid the premium 
on the policy to Mr. Henry; that he obtained another policy on the property in 
another company for $750, which made his total insurance $1,500. On cross- 
examination the witness stated that he signed the application at the request of 
Mr. Henry without reading it, and that he did so because he had been accustomed 
to signing applications for insurance when they were presented to him by Mr. 
Henry. He further stated that Mr. Henry did not tell him that there was a 
provision in the policy rendering it void in the event he placed a mortgage on 
the property. 

Mr. Henry testified that he did not remember whether Mr. Johnson came to 
him about the mortgage before it was executed or thereafter. He testified that 
he was a solicitor for appellant, to take applications for insurance and submit 
them to the company, and that the company either issued the policy or rejected 
it; that he had no authority to make a transfer, or an assignment or indorse- 
ment; that everything had to go to the company; that he did not have any authority 
to issue a policy for appellant, and that his agency was not a recording agency; 
that the only authority he had was to take the application and forward it to the 
company. On cross-examination, Mr. Henry stated that, when it was necessary 
to place a rider on a policy, he forwarded the slip to the home office, and it was 
there signed and returned to him, and countersigned by his agency before it was 
attached to the policy. 

The appellee testified in rebuttal that he did not know anything about limi- 
tations imposed upon the authority of Mr. Henry, and that he did not know 
whether he was a soliciting agent or general agent; that he made application to 
him for the policy, and that the policy was issued, and he paid to Mr. Henry 
the premium. 

[1] Upon these facts appellant is insisting that it is clearly shown that the 
Hickman Insurance Agency, which was in fact Mr. Henry, was a mere soliciting 
agent, and that he had no authority to waive any of the provisions of the policy. 
We are unwilling to lay down any hard and fast rule, that will forever determine 
who are soliciting agents, and who are recording agents. While Mr. Henry testi- 
fied that he had no authority in connection with this policy other than to take 
the application and forward it to the company, we find that his authority was great- 
er than he understood it to be as is clearly shown by the facts in this case. He 
took the application and forwarded it to the company. The policy was prepared 
and signed at the home office, and sent to the Hickman Insurance Agency at Hick- 
man, Ky. It was not a policy contract, however, when it was received by the Hick- 
man Insurance Agency. The policy contained this provision: 

“This policy is valid only when signed by Hickman Insurance Agency, solicitor, 
at Hickman, Kentucky.” 

The very thing that gave validity to the policy was the fact that it was signed 
by the local agent. Not only did he sign it, but it was delivered by him, and he 
collected the premium. It is true, in the case of Staples v. Continental Insurance 
Co. of New York, 223 Ky. 842, 5 S. W. (2d) 265, this court said: 

“And we have farm fire insurance companies usually represented locally by 
men who have no authority to bind their companies, who have only authority to 
take applications and submit them to some chief officer of the company for accept- 
ance or rejection, and after such chief officer has acted on the application, if he 
accepts the risk, he then sends the local man the policy for delivery. Such local 
representatives we shall designate as ‘soliciting agents.’ ”’ 

Conceding for the sake of argument that definition as true, although we do not 
mean that it is exclusive, it requires little consideration to reach the conclusion 
that the agent in this case was required to do more than is required of a soliciting 
agent according to the definition quoted above. In that definition nothing is said 
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about the requirement that the policy shall not be valid unless it is signed by the 
local agent, and neither is there anything said about his collecting the premium. 
We are unwilling to hold in this case that the Hickman Insurance Company was 
merely a soliciting agent. 

We think this case is controlled by the principle announced in the case of Con- 
tinental Insurance Co. of New York v. Simpson, 220 Ky. 168, 294 S. W. 1049. The 
court there said: 

“The attempt to control the method of waiver is condemned. This does not 
deny the right of the company to limit the exercise of the power of waiver to cer- 
tain named agents. But policy contracts are long, involved, and as a general rule 
not fully understood by the insured. The latter deals almost exclusively with the 
local agent, and naturally relies upon him for advice and direction in matters re- 
lating thereto, and where the matter is within the apparent scope of the agent’s 
authority, and the insured is not aware of any limitations thereon, the company is 
bound by his action, and notice to him of any material fact affecting the risk is 
imputed to the company, even though he did not have authority to act in the premi- 
ses.” 

[2] When appellee: went to the local agent and advised him that he desired to 
place a mortgage on the property, this was notice to the company of his intention, 
and after he had actually executed the mortgage he again notified the agent that 
he had done so. This was notice to the company that he had placed a mortgage 
against the property, and the duty of voiding the increased hazard, if any, if it 
desired to do so, rested on the company, as it had the power to cancel the policy, 
if it so desired. Manifestly, it would be inequitable and unjust for the company, 
after knowledge of the mortgage, to leave the insured under the impression that 
his policy was in force until he suffffered a loss and then deny its liability. 


[3] This court has upheld the provisions written in insurance policies, in so 
far as they prescribe the terms upon which the company assumes the risk; but, 
when an insurance company has knowledge that a provision of the policy has been 
violated, and notwithstanding such violation takes no steps within a reasonable time 
under all the circumstances to cancel the policy, it cannot avail itself of the de- 
fense that the policy was voided after a loss has actually occurred. It is not a 
question of the agent’s waiving a provision of the policy. The question is wheth- 
er’ the company is estopped by its failure to act after it has notice of the violation 
of some of the terms ot the policy by the insured. 


[4[ If, however, it was a question of the waiver of the provision voiding the 
policy in case a mortgage should be placed against the property it seems to us that, 
under the authority of Continental Insurance Co. of NewYork v. Simpson, supra, 
the Hickman Insurance Agency was vested with authority to waive the forfeiture 
The court in that case said: 

“In considering this question, the cases supra hold that the agent, who takes 
the application, issues the insurance, receives the premium, and delivers the policy, 
may by his words or conduct waive provisions (such as the vacancy clause), al- 
though the policy provided that it can be done only by writing ‘indorsed’ on the 
policy; a good reason for the conclusion being that the exercise of the high pow- 
ers enumerated raises presumption of the incidental power of waiver. However, 
the above presumption does not apply to mere soliciting agents such as Davis and 
Duvall. * * *” 

On the question of estoppel the case of Glens Falls Insurance Co. v. Elliott, 
223 Ky. 205, 3 S. W. (2d) 219, is in point. The court there said: 

“Tt is a just rule that the insurance company, when it accepts the insured’s 
money for the premium, knows the facts rendering the policy void, the company 
so taking the money of the insured is estopped to say that the policy had no upera- 
tion at all.” 


[5] Considering the language quoted in connection with the language quoted 
from the case of Continental Insurance Co. of New York v. Simpson, supra, where 
it was held that notice to the agent of any material fact affecting the result is im- 
puted to the company, even though he did not have authority to act in the premises, 
is conclusive that the company in this case had notice of the facts rendering the 
policy void. It was long ago held in the case of Phoenix Insurance Co. v. Spiers 
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& Thomas, 87 Ky. 285, 8 S. W. 453, 10 Ky. Law Rep. 254, that notice to an agent 
of an insurance company is notice to the company. 

Our conclusion, therefore, is that we are unwilling to hold that J. R. Henry, 
doing business under the name of Hickman Insurance Agency, was a mere solicit- 
ing agent. Therefore the company is in no position to rely on the defense attempt- 
ed, because notice to him that the mortgage had been executed was notice to the 
company, and the company, not having taken any steps before the loss to cancel 
the policy, is estopped. 

[6] Some contention is made by counsel for appellant that a demurrer to the 
petition should have been sustained, because it was alleged that he sustained dam- 
ages by reason of the fire in the sum of $750, when a matter of fact he had an- 
other policy on the property for $750, and that the appellant should be held re- 
sponsible only for one-half of the entire damages sustained. They rely on the case 
of Hudson v. Scottish Union & National Life Insurance Co., 110 Ky. 722, 62 S. W. 
513, 23 Ky. Law Rep. 116. We do not read that opinion as sustaining the con- 
tention of appellant. It is true that appellee alleged that the damages that he sus- 
tained were $750, but this allegation must be read in connection with the policy, 
which was the basis of his suit. The policy covered only $750 of his loss, and he 
could not recover more than that sum, or more than that portion of his total loss 
in this suit. His petition does not stop with the allegation that he sustained dam- 
ages in thd sum of $750, but he alleges that $750 was at the time less than a fair 
market cash value of the property destroyed. It is true that he does not allege 
what the fair market cash value of the property was, but we do not agree with 
counsel for appellant that the petition was subject to demurrer by reason of that 
indefinite allegation. The case was tried upon the allegation that the property was 
worth more than $750, and the proof showed that it was worth more than $2,000. 
\pplying the three-fourths value clause, he was entitled to recover $1,500, if his in- 
surance amounted to that sum, and’ it appears from the proof that he had another 
policy for $750. 

Moreover, in its answer, appellant denies that it is liable to appellee for any 
sum by reason of the logs. It is true that it alleges that there was additional in- 
surance on the property in the sum of $750, and it alleges that it was only liable, 
if at all, for the proportionate part of the loss in the ratio that the policy issued 
by appellant bears to the total amount of insurance on the property. There is no 
allegation in the answer as to the value of the property covered by the policy sued 
on. In the reply to the answer the appellee admits that he carried on the property 
the other insurance mentioned in the answer, which was in force at the time of 
the destruction of the property. But he alleges that the property so destroyed was 
at the time of its destruction of greater value than the total insurance thereon, in- 
cluding the policy sued on, and that he was, therefore, entitled to recover the full 
amount of the policy sued on in this case. Our conclusion is that the appellee was 
entitled to recover the sum sued for in this action under the proof and the plead- 
ings and the trial court committed no error in relation to this matter. 

Judgment affirmed. Whole Court sitting. 


CELI et al. v. PENNSYLVANIA FIRE INS. CO. 
Supreme Judicial Court of Massachusetts. Suffolk. Nov. 26, 1929. 
168 Northeastern Reporter 741. 


1. INSURANCE—ACCEPTANCE OF DRAFTS FOR LESS THAN CLAIM- 
ED LOSS AND SURRENDER OF FIRE POLICIES CONSTITUTED 
COMPROMISE AND SETTLEMENT OF ALL LIABILITY. 


Insured’s acceptance of insurer’s drafts for less than claimed amount of loss 
and delivery of policies to insurer amounted to compromise and settlement of all 
liability thereunder, so as to preclude insured from recovering difference between 
such amount and total insurance after subsequent destruction of insured dwelling 
by another fire. 


(For other cases, see Insurance, Dec. Dig. § 579.) 
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2. INSURANCE—RIGHT TO CANCEL FIRE POLICIES, SURRENDERED, 
AFTER ACCEPTING DRAFTS IN PAYMENT OF LOSS, HELD NOT 
DEPENDENT ON WRITTEN NOTICE AND TENDER OF UNEARNED 
PREMIUMS (G. L. c. 175, as amended by St. 1923, c. 336, § 1). : 
Insured’s right to cancel fire policies, surrendered by insured after accepting 

insurer’s drafts in payment of loss, held not dependent on written notice to insured 

and mortgagee and tender of ratable portion of premiums, under Gi Le. 875,08 

amended by St. 1923, c. 336, § 1, in view of proviso therein that act shall not ap- 

ply to, nor prevent termination of, policy by parties’ mutual consent. 

(For other cases, see Insurance, Dec. Dig. § 246.) 

Exceptions from Superior Court, Suffolk County; James H. Sisk, Judge. 

Action by John Celi and another against the Pennsylvania Fire Insurance Com- 
pany. Finding for defendant, and plaintiffs bring exceptions. Exceptions over- 
ruled. 

Frederick R. Walsh, of Boston, for plaintiffs. 

Walter L. Came and Donald M. Came, both of Boston, for defendant. 

Crossy, J. This is an action of contract to recover $1,368, alleged to be due 
under two policies of fire insurance issued by the defendant. 

On May 1, 1925, the defendant issued to the plaintiffs a policy of fire insur- 
ance in the Massachusetts standard form in the amount of $4,300, of which $4,000 
purported to cover a frame building, and $300 a frame stable. The policy was 
for a term of five years from May 22, 1923, and the premium was paid. In, or 
about, January, 1926, the defendant issued to the plaintiffs another policy of in- 
surance in the same form as the first, in the amount of $2,000, which purported to 
cover the frame dwelling described in the first policy. It was for a term of five 
years from January 8, 1926, and the premium was paid. Both policies were pay- 
able in case of loss to “Joseph Warren Co-Operative Bank of Roxbury, Mortga- 
gee, as interest may appear. * * *” 

On October 14, 1926, the dwelling described in the policies was damaged by 
fire. On November 2, the plaintiffs made claim for a loss of $4,911 and filed two 
sworn statements ag required by the terms of the policies. The defendant did not 
agree that the loss amounted to the sum claimed, but on December 3, delivered to 
the plaintiff John Celi two drafts aggregating- $4.632, which provided that_ they 
were “in full payment and satisfaction of loss and damage by fire and other ‘cas- 
ualty occurring on or about October 14th, 1926, to the property described ‘in the 
above mentioned policies, said policies ‘being hereby cancelled and surrendered.’ ” 
Both policies were surrendered to the defendant either at the time of delivery of the 
drafts or shortly afterwards. The plaintiffs and the mortgagee indorsed the drafts, 
and the plaintiffs deposited them for collection and received $4,632 in full payment 
thereof. On January 3, 1927, another fire occurred, which destroyed the dwelling, 
and the plaintiffs in this action seek to recover $1,368, which is the difference be- 
tween $6,000, the face of the policies, and the $4,632 previously paid under them. 
It is the contention of the plaintiffs that both of the policies were in force on the 
date of the last fire. 

[1] Under the terms of the Massachusetts standard form of policy, when a fire 
occurs the amount of the loss must be determined either by agreement of parties 
or by the award of referees or by the courts when the award by referees is waived. 
Second Society of Universalists in Boston v. Royal Ins. Co. Ltd., 221 Mass. 518, 
525, 109 N. E. 384, Ann. Cas. 1917E, 491. The insured may also agree to a 
compromise with the insurer as to the amount of the loss upon terms mutually sat- 
isfactory. The record shows that the parties failed to agree as to the amount of 
the loss or damage resulting from the fire which occurred October 14, 1926. It 
does not appear that the amount was determined by referees or that a submission 
to them was requested. It does appear, however, that the plaintiffs claimed a loss 
of $4,911; that the defendant sent the plaintiffs drafts amounting to $4,632, and 
the policies were cancelled and surrendered. The acceptance by the plaintiffs of 
the drafts paid to them by the defendant and the delivery of the policies amounted 
to a compromise and settlement of any and all liability on the part of the defend- 
ant under the policies. Prout v. Pittsfield Fire District, 154 Mass. 450, 28 N. E. 
679; Kennedy v. Welch. 196 Mass. 592, 596, 83 N. E. 11; Mackin v. Dwyer, 205 
Mass. 472, 475, 91 N. E. 893; Whittaker Chain inread Co. v. Standard Auto Sup- 
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ply Co., 216 Mass. 204, 206, 103 N. E. 695, 51 L. R. A. (N. S.) 315, Ann. Cas. 

1915A, 949; Tuttle v. Metz Co., 229 Mass. 272, 118 N. E. 291; Codman v. Dumaine, 

249 Mass. 451, 458, 144 N. E. 408. . 

[2] It is not suggested that the plaintiffs were induced to enter into the set- 
tlement and compromise by fraud or misrepresentation practiced upon them. It is 
their contention that the right of the defendant to cancel the policies depended by 
their terms upon the giving of a written notice to the insured and to the mortgagee 
and by the tender of a ratable portion of the premiums, as provided in G. L. ¢, 175, 
as amended by St. 1923, c. 336, § 1. This statute expressly provides that it shall 
not apply to nor be deemed to prevent the termination of any policy by mutual 
consent of the parties. * * *” 

As the finding for the defendant by the trial judge was warranted, it follows 
that the entry must be exceptions overruled. 

SEBRING v. FIREMEN’S INS. CO. OF NEWARK, N. J. ; 
Supreme Court, Appellate Division, Fourth Department. November 7, 1929. 
237 New York Supplement 120. 

1. INSURANCE—“ACTUAL CASH VALUE” OF PROPERTY AT TIME OF 
LOSS UNDER FIRE POLICY MEANT ACTUAL MONEY VALUE. 
Under fire policy insuring plaintiff to extent of actual cash value of property 

at time of loss or damage not exceeding cost to repair or replace property, “actual 

cash value” means actual value expressed in terms of money, and such real value 
constituted measure of damages to which insured was entitled, ii anything. 


(For other cases, see Insurance, Dec. Dig. 499.) 


2. INSURANCE—COST OF RECONSTRUCTING BURNED BUILDINGS, 
LESS DEPRECIATION, HELD ONLY ONE OF ELEMENTS MAKING 
UP ACTUAL VALUE UNDER POLICY LIMITING RECOVERY TO 
REPLACEMENT COST. 

Under fire policy insuring plaintiff to extent of actual cash value ascertained 
with proper deductions for depreciation, but not exceeding amount which it would 
cost to repair or replace property, cost of reconstruction, less depreciation, is one 
of elements which go to make up actual value, but is not exclusive and only method 
for determining value. 


(For other cases, see Insurance, Dec. Dig. § 499.) 


3. INSURANCE—IN DETERMINING DAMAGES SUSTAINED UNDER 
POLICY COVERING ACTUAL CASH VALUE OF PROPERTY NOT 
EXCEEDING RECONSTRUCTION COST, ANY RELEVANT FACT, 
INCLUDING PURCHASE PRICE AND OPINION OF EXPERTS ON 
VALUE, COULD BE CONSIDERED. 

In action on fire policy insuring plaintiff to extent of actual cash value of 
property at time of loss, not exceeding amount it would cost to repair or replace 
property, trier of fact charged with duty of determining damages sustained by 
insured was entitled to consider any fact reasonably tending to throw light on 
question of damages, including purchase price of property, if purchased within 
reasonable period before fire, opinion of experts as to value, etc. 

(For other cases, see Insurance, Dec. Dig. § 499.) 


6. INSURANCE—FIRE HAZARD IS INCREASED WHEN PROPERTY IS 
PUT TO NEW USE OR PHYSICAL CONDITION CHANGED IN- 
CREASING INSURER’S RISK. 

; Increase of fire hazard under fire insurance policy takes place when new use 

is made of property, or when its physical condition is changed from that which 

existed when policy was written, and new use or changed condition increases risk 
assumed by insurance company. 

(For other cases, see Insurance, Dec. Dig. §§ 318, 319[1].) 

Thompson, J., dissents. 

Appeal from Supreme Court, Steuben County. 

Action by James O. Sebring against the Firemen’s Insurance Company of 

Newark, N. J. From a judgment of the Supreme Court entered in the office 

of the clerk of the county of Steuben on the 6th day of February, 1929, in favor 
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of plaintiff, and from an order denying defendant’s motion for a new trial under 
Civil Practice Act, § 549, defendant appeals. Reversed on the law, and new trial 
granted. 


Argued before Sears, P. J., and Taylor, Edgcomb, Thompson and Crosby, 
JJ. 


Cheney & Costello of Corning (W. Earl Costello, of Corning, of counsel) 
for appellant. 


Sebring & King, of Corning (James O. Sebring, of Corning, of counsel) 
for respondent. 


Per Curiam. This is an action on a fire insurance policy to recover the value 
of certain buildings which were destroyed by fire. The defendant insured the 
plaintiff “to the extent of the actual cash value (ascertained with proper deduc- 
tions for depreciation) of the property at the time of loss or damage, but not 
exceeding the amount which it would cost to repair or replace the same with 
material of like kind and quality within a reasonable time after such loss or 
damage.” 


Tl] “Actual cash value” means “actual value” expressed in terms of money; 
that réal value constituted the measure of damages to which plaintiff was entitled, 
if he was entitled to anything. McAnarney v. Newark Fire Ins. Co., 247 N. Y. 
176, 159 N. E. 902, 56 A. L. R. 1149. 


[2, 3] Cost of reconstruction of the burned buildings less depreciation, is one 
of the elements which go to make up “actual value.” It is not, however, the ex- 
clusive and only method by which that value can be ascertained. The trier of the 
fact, charged with the duty of ascertaining the damages which an insured has 
sustained when his buildings have been burned, is entitled to consider for what 
it is worth any fact which reasonably tends to throw light upon that subject. 
This would include the purchase price of the property, if it was bought within a 
reasonable period prior to the fire, the opinion of experts as to its value, etc. 
Possibly these facts would have little or no weight with the jury; but they are 
entitled to this information, and can give to it such weight as they deem proper. 
McAnarney v. Newark Fire Ins. Co., supra. 

[4, 5] The learned trial court excluded certain evidence offered by appellant 
which we think tended to shed some light on the question of value, and which 


the jury would have had a right to consider had it been in the case. 


This, we 
think, was error. 


We also think that the learned court erroneously instructed 
the jury that, as matter of law, the reconstruction value of the buildings destroyed, 
less depreciation, was the measure of damages to which the plaintiff was entitled. 
That was not the exclusive method by which plaintiff’s damages could be ascer- 
tained. The jury could have taken into account any fact reasonably tending to 
shed any light on the question. We cannot say that these errors were harmless. 
For this reason, we think that the judgment appealed from should be reversed 
and a new trial granted. 

[6] For the guidance of the court on another trial, we think that the ruling 
of the court, in excluding evidence of the character of Hubbard, was correct. 
Plaintiff was not bound to volunteer any information to the defendant on that 
subject. Neither would Hubbard’s character, even if as bad as suggested, have 
increased the hazard within the meaning of the provisions of the policy. That 
takes place when a new use is made of the property, or when its physical condi- 
tion is changed from that which existed when the policy was written, and the 
new use or changed condition increases the risk assumed by the company. Am- 
persand Hotel Co. v. Home Ins. Co., 198 N. Y. 495, 91 N. E. 1099, 28 L. R. A. 
(N. S.) 218, 19 Ann. Cas. 839. The judgment and order appealed from should 
be reversed on the law, and a new trial granted, with costs to the appellant to 
abide the event. 


Judgment and order reversed on the law, and a new trial granted, with costs 
to the appellant to abide the event. 

All concur, except Thompson, J., who dissents and votes for affirmance upon 
the ground that in response to requests from the attorney for the defendant the 
court sufficiently and correctly charged the law with reference to damages, and 
that the court did not err in its declination to receive evidence proffered by the 
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defendant upon the question of the value of the building destroyed, under the 
terms of the policy. 


KING et al. v. WINSTON-NORRIS CO. (No. 19221.) 
Supreme Court of Oklahoma. Sept. 24, 1929. 
Rehearing Denied Nov. 12, 1929. 
281 Pacific Reporter 955. 
(Syllabus by the Court.) ' 
INSURANCE—TO MAINTAIN ACTION AGAINST FIRE INSURER'S 

LOCAL AGENT ON INSURANCE CONTRACT, IT IS NOT NECES- 

SARY THAT PROOF OF LOSS BE FURNISHED AGENT (COMP. 

ST. 1921, § 6693). 

In a suit brought against a local agent of a fire insurance company, under 
section 6693, C. O. S. 1921, to recover on a contract of insurance procured by 
him, it is not necessary, in order to maintain the action, that proof of loss be 
furnished such agent. 

(For other cases, see Insurance, Dec. Dig. § 25.) 

Commissioners’ Opinion. 

Appeal from District Court, Carter County; John B. Ogden, Judge. 

Action by Ed Winston and George Norris, partners, doing business under 
the firm ‘name of Winston-Norris Company, against J. C. King and another. 
Judgment for plaintiffs, and defendants appeal. Affirmed. 

Cruce & Potter and Sigler & Jackson, all of Ardmore, for plaintiffs in error. 

McGown & McGown of Fort Worth, Tex., and Brett & Brett, of Ardmore, 
for defendants in error. 

Herr, C. This is an action originally brought in the district court of Carter 
county by Ed Winston and Geo. Norris, partners, doing business under the firm 
name of Winston-Norris Company, against J. C. King and J. C. King Company, 
to recover on a fire insurance policy. 

The policy in question was issued by the Guaranty Fund & Fire Underwriters 
of Dallas, Tex. ‘This company is a foreign insurance company and at the time 
of the issuance of the policy was not authorized to do business in this state. The 
policy was procured by plaintiffs through defendants, who are and were at said 
time acting as local agents of said company at Ardmore, Okl. 

This action is against defendants, individually, and is brought under section 
6693, C. O. S. 1921, which provides: “Every agent or other person shall be per- 
sonally liable on all contracts of insurance unlawfully made by or through him, 
directly or indirectly, for or on behalf of any insurance company not authorized 
to do business in this state.” The trial was to a jury, resulting in a verdict 
in favor of plaintiffs. Defendants appeal. 

This is the second appeal. Plaintiffs originally sued on four policies. In 
the first trial defendants prevailed. The judgment, however, as to the policy here 
in question was reversed on appeal but was affirmed as to the other three policies. 
Winston-Norris Company v. King et al., 119 Okl. 109, 249 P. 319. The facts are 
stated in that opinion, and we will not attempt to restate them. 

It is contended by appellants that the judgment is not supported by the evi- 
dence and that the court erred in overruling their demurrer to the evidence. This 
contention is based mainly on the proposition that plaintiffs failed to establish 
that proof of loss was furnished defendants. This contention is not well taken. 
We think it was not essential, in order to maintain the action as against defendants 
individually, that plaintiffs furnish such proof. 

In the case of McBride v. Rinard, 172 Pa. 542, 33 A. 750, 752, it is held that 
in cases of this character it is not necessary that proof of loss be furnished the 
insurance company as provided by the terms of the policy. In that case, how- 
ever, aS suggested by counsel for defendants, proof of loss was furnished the 
agent. The defense in that case was based on the theory that it was necessary 
to furnish such proof to the company as provided by the terms of the contract; 
that the suit as against the agent was on the contract; and that in) order to main- 
tain the action it was necessary to comply with all the terms thereof. In dis- 
posing of this proposition, the court said: “The words of the act make him liable 
as one of the principals to the contract. They do not declare he shall be per- 
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sonally liable in case proofs of loss are furnished the company at its office in 
the foreign state, or in case the office of the company cannot be found, or it is 
insolvent or fraudulent, but that he ‘shall be personally liable on all contracts made 
by or through him directly or indirectly.’ ” 

The same reasoning applies to the case at bar. The statute does not provide 
that the agent shall be liable upon furnishing him proof of loss. It is true, as 
stated in the prior opinion, that the action is on the contract, but the contract 
does not provide that proof of loss shall be furnished the agent. The provision 
is that proof of loss shall’ be furnished the company, and it certainly is not neces- 
sary to comply with this provision when suit is brought against the agent, as 
was held in the case of McBride v. Rinard, supra. 

This court, on the former appeal, quoted as follows from the case of Roths- 
child v. Adler-Weinberger S. S. Co., 130 F. 866, 870, 65 C. C. A. 350: “* * * 
‘The moment the agent makes a contract for a foreign insurance company which 
has neglected to obtain the proper authority from the Insurance Commissioner to 
do business in this state, that is the inception of the agent’s liability on the con- 
tract, which is consummated by the loss by fire.’ But the liability is ‘on the con- 
tract,’ and, therefore, though compliance with ‘every subsequent condition imposed 
upon. the assured’ may not be requisite to establish its existence, it ceases to be 
enforceable upon the expiration of the period contractually limited for its enforce- 
ment.” (Emphasis are ours.) In 26 C. J. 367, the following rule is announced: 
“In the absence of any statute or stipulation of the policy requiring it, insured 
is not required to give notice of loss or to furnish proof thereof to the insurer.” 

While a breach of certain conditions of the policy might be available as a 
defense to the agent when sued on the contract, still we think it not essential that 
proof of loss be furnished him for the simple reason that neither the statute nor 
the policy so provides. There was some form of proof of loss furnished the insur- 


ance company, and the sufficiency of this proof is here challenged. We think the 
objection thereto is not well taken, but under the conclusion reached this question 
becomes immaterial. 

No other errors being assigned, judgment should be affirmed. 

sennett, P. C., and Diffendaffer, Jeffrey, and Reid CC. concur. 

Per Curiam. Adopted in whole. 





ELLIS v. HARTFORD FIRE INS. CO. (No. 3277.) 
Court of Civil Appeals of Texas. Amarillo. Oct. 2, 1929, 
Rehearing Denied Nov. 66, 1929. 
21 Southwestern Reporter (2d) 88. 
INSURANCE—CANCELLATION OF FIRE POLICY AT INSURED’S RE- 

QUEST HELD EFFECTIVE BEFORE FIRE, NOTWITHSTANDING 

DELAY UNTIL AFTER FIRE IN RETURN OF UNEARNED PREMI- 

UM, DUE TO CONTROVERSY AS TO AMQUNT THEREOF. 

Where insured under fire policy covering stock and fixtures requested can- 
cellation before loss occurred in accordance with provision in policies that can- 
cellation might be had at any time in accordance with insured’s request, cancellation 
was effective before date of fire, though insured requested return of unearned 
premium and return thereof was delayed until after fire, due to controversy as to 
amount due insured. x 

(For other cases, see Insurance, Dec. Dig. § 240.) ‘ 


Appeal from_ District Court, Lubbock County; Clark M. Mullican, Judge. 

Suit by L. C. Ellis, trustee for the creditors of Doyle Perkins, against the 
Hartford Fire Insurance Company. Judgment for defendant, and plaintiff appeals. 
Affirmed. 

Vickers & Campbell, of Lubbock, for appellant. 

Bledsoe, Crenshaw & Dupree, of Lubbock, for appellee. 


RANDOLPH, J. This suit was brought by appellant as assignee by legal assign- 
ment of Doyle Perkins, and as trustee for the creditors of said Perkins, on an 
insurance policy. Judgment for the defendant by the court, who tried the case 
without a jury. From this judgment appeal has been taken to this court. 
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Doyle Perkins was engaged in the mercantile business at Belton, Tex. While 
in Belton, Perkins insured his stock of merchandise and fixtures against loss by 
fire with the appellee and received from appellee Texas Standard form insurance 
policy aggregating the sum of $8,700 on the merchandise and $800 on the fixtures. 

As there is no statement of facts accompanying this record, for the purpose 
of the discussion of the evidence upon which the trial court’s judgment is based, 
we quote the judge’s findings of fact as follows: : 

“(1) The court finds that the Hartford Fire Insurance Company issued+and 
delivered policies of insurance as follows: 


No. Date Issued Date Amount 
Expiration Stock Fixtures 

983 Feb. 6, 1925 Feb. 6, 1926 $1500.00 

984 Feb. 9, 1925 Feb. 9, 1926 $500.00 

993 June 15, 1925 June 15, 1926 1000.00 

995 July 29, 1925 July 29, 1926 3200.00 300.00 

998 Aug. 18, 1925 Aug. 18, 1926 3000.00 


“(2) All of said policies were written on the Texas Standard Fire Policy 
Form, the first four having been issued to Perkins & Holcomb and properly trans- 
ferred with consent of the insurance company to Doyle Perkins on August 18, 
1925, and the last described policy having been issued to Doyle Perkins. Each 
of said policies was issued and delivered by the agents of the defendant insur- 
ance company at Belton, Texas, and covered the stock of merchandise and fixtures 
owned by the insured at Belton, Texas. The total amount of the insurance 
on the stock of merchandise and fixtures under these policies aggregated $8,700.00 
on stock and $800.00 on fixtures. 

“(3) Thereafter about September 7, 1925, said Doyle Perkins determined to 
move his stock of merchandise and fixtures from Belton, Texas, to Lubbock, 
Texas. He advised with the agents of the defendant at Belton, Texas, who had 
issued the policies of insurance in question, about moving the merchandise to 
Lubbock, Texas, and continuing the policies of insurance in force and effect. 
Said agents agreed to the moving of said property to Lubbock, Texas, and assured 
Doyle Perkins that the policies of insurance would continue in force and effect 
and that proper entries would be made on the policies and on théir records to 
show the consent of the company to the removal. 


(4) Perkins then removed his stock of merchandise and fixtures about Sep- 
tember 7, 1925, to Lubbock, Texas, and shortly after his arrival in Lubbock deliv- 
ered the policies of insurance above listed to the local agents of the defendant 
Company at Lubbock, Texas, to have the removal permit indorsed thereon. ‘The 
removal permits were not indorsed on the policies and the said Doyle Perkins, 
about October 24, called for said policies and they were re-delivered to him. On 
said date the said Doyle Perkins elected to cancel all of said policies of insur- 
ance and wrote the agents of the defendant at Belton, Texas, who had issued 
the policies, instructing them to cancel all of said policies, and demanding of 
them the return of the unearned premium on all of said policies in the sum of 
$140.26, being the unearned premium as of date from Septémber 7, 1925, until 
the expiration of said policies. It being the contention of said Doyle Perkins 
that the policies had never become effective in Lubbock, Texas, because of the 
failure to indorse on the policies a removal permit, and that therefore he was 
entitled to the unearned premium from September 7, 1925, the date of the removal. 

“(5) Each of said policies were on the Texas Standard form and contained 
the following provision: ‘This policy shall be cancelled at any time at the request 
of the insured; or by the company by giving five days notice of such cancellation. 
If this policy shall be cancelled as hereinbefore provided, or become void or 
cease, the premium having been actually paid, the unearned portion Shall be 
returned on surrender of this policy or last renewal, this company retaining the 
customary short rate; except that when this policy is cancelled by this company 
by giving notice, it shall retain only the pro rata premium,’ 

“(6) The letter of Doyle Perkins instructing cancellation of the policies was 
received by the agents of the defendant company at Belton, Texas, on or before 
October 28, 1925. Thereafter, on October 28, 1925, Doyle Perkins drew a draft 
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on said agents at Belton, Texas, for the sum of $140.26, and attached the policies 
thereto and sent them to a bank at Belton, Texas, to be delivered to said agents 
at Belton, Texas, upon the payment of said sum of $140.26. The draft was 
returned unpaid, the agents at Belton, Texas, claiming that the amount of the 
unearned premium was only $107.00, it being their contention that the cancellation 
became effective only on receipt of the letter by them dated October 24, 1925, 
and that therefore the unearned premium would date from said date. Thereafter 
and on November 10, 1925, Doyle Perkins wired the agents of the defendant 
at Belton, Texas, who had issued said policies, as follows: ‘Insurance policies 
cancelled. Unearned premium one hundred forty dollars. Wire same at once.’ 

“Said wire was received by said agents at Belton, Texas, on November 10, 
1925. On the same date Doyle Perkins wrote the defendant Hartford Fire Insur- 
ance Company at its home office at Hartford, Connecticut, as follows: 

“ “Lubbock, Texas, Nov. 10, 1925. 

“ ‘Hartford Fire Insurance Co., Hartford, Conn. Gentlemen: I took out 
$9,500.00 insurance with your company through your agents at Belton, Texas 
on the following dates: August 18th, 1925, $3,000.00; June 15, 1925, $1000.00: Feb. 
9, 1925, $500.00; Feb. 6, 1925, $1500.00; July 29, 1925, $3500.00 for stock and 
fixtures for Belton, Texas, store, but moved same to Lubbock, Texas on Sep- 
tember 8, 1925, and said agents failed to put a removal permit on same and I 
called their attention to same and waited for some time thinking possibly that 
they would give this their attention, until I found out the insurance was not in 
force due to the fact the agents, Robertson Head Ins. Co., at Belton, had failed 
to put the removal permit on policies so I just cancelled same and sent them 
together with draft asking them to please send me the unearned premium amount- 
ing to $140.26, on Sept. 8, 1925, but this they have refused to do and at the 
same time said that the amount due me only amounted to $107.00. Now I was 
without insurance for several weeks due to the fact they failed to put a removal 
permit on my policies and I think I am due this at once. 

“ ‘Please give this your immediate attention, we are, 

“ "Yours very truly, 

“ ‘Perkins Mens Shop 
“ DP-ms. [Signed] Doyle Perkins.’ 

“This lettér was received on November 14, 1925, at the home office of the 
defendant insurance company. 

“Thereafter, on November 18, 1925, the home office of the defendant insur- 
ance company notified Doyle Perkins in writing that it had instructed its agents 
to pay him said unearned premium as demanded and on said date its agent, John 
Matthias, called on Doyle Perkins, at Lubbock, Texas, and paid Doyle Perkins 
the sum of $140.26, with legal interest thereon from September 7, 1925, to Novem- 
ber 18, 1925, and the policies of insurance sued upon were delivered by Doyle 
Perkins to said Matthias on said date. 

“When said policies were delivered to the said Doyle Perkins each of them 
had indorsed thereon the following: ‘Cancellation of policy, September 8, 1925. 
Received of the Hartford Fire Insurance Company, $ , as returned premium 
on the within policyewhich is hereby cancelled and surrendered to the company. 
[Signed] Doyle Perkins, Insured.’ 

“(7) On the night of November 17, 1925, the stock of merchandise and fix- 
tures of said Doyle Perkins located at 1210 Avenue J, Lubbock, Lubbock County, 
Texas, and being the stock and merchandise and fixtures described in the policies 
sued on, was partially destroyed and damaged by fire originating from unknown 
causes. The Court finds that the reasonable value of the merchandise destroyed 
and damaged by the fire was $5,849.88, and the furniture destroyed and damaged 
of the value of $601.75, and that said amounts represent the actual loss and 
damage sustained by reason of said fire. 

“(8) Previous to the fire on October 7, 1925, Doyle Perkins took out a policy 
of insurance with the Springfield Fire & Marine Insurance Company on his mer- 
chandise and fixtures in the sum of $3,000.00, and thereafter on October 28, 1925, 
he took out another policy of fire insurance on his stock of merchandise and fix- 
tures with the Scottish Union & National Fire Insurance Company, in the sum 
of $9,500.00. Each of said policies was taken out by the said Doyle Perkins 
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under the belief that he had cancelled his policies of insurance with the Hartford 
Fire Insurance Company and the agents of the Springfield Fire & Marine Insur- 
ance Company and the Scottish Union & National Fire Insurance Company knew 
the facts with reference to the status of the Hartford Fire Insurance Company 
policies. The policies with the Springfield Fire & Marine Insurance Company and 
Scottish Union & National Insurance Company were in full force and effect at 
the time of the fire. That the total value of the stock and fixtures at the time 
of the fire and before it occurred was $13,316.39. The policies issued by said 
two last named insurance companies as well as the policies issued by the Hartford 
Fire Insurance Company, contained provisions for concurrent insurance and pro- 
vided that in case of loss and damage by fire of the property insured each insur- 
ance company would bear its proportion of the loss; however, the Hartford Fire 
Insurance Company policies contained limitations on the amount of concurrent 
insurance permitted, which limitations would have been exceeded by the taking 
out of the insurance with the Springfield Fire & Marine and the Scottish Union 
& National Insurance companies, had the Hartford policies not been cancelled, 
unless such provision had been waived. Upon the questions as to whether the 
additional insurance clause of the policies had been cancelled and upon the ques- 
tion as to whether such violation, if any, had been waived by the agents of the 
Hartford Fire Insurance Company, the Court makes no finding, for the reason 
that, due to the Court’s holding that the policies had been cancelled, further evi- 
dence as to the other defenses became immaterial. 


“(9) After the fire the Springfield Fire & Marine Insurance Company and 
the Scottish Union & National Insurance Company paid L. C. Ellis, as trustee 
and assignee for Doyle Perkins, all of the loss and damage except the sum of 
$2,680.00, which sum they contended was the proportionate amount due by _the 
defendant, Hartford Fire Insurance Company on its policies of insurance. Said 
two companies and L. C. Ellis agreed in writing that L. C. Ellis should sue 
the Hartford Fire Insurance Company in the event they refused to pay said sum 
of $2,680.00, and in the event and only in the event the court of last resort declared 
that said Hartford policies had been cancelled prior to November 17, 1925, that 
then the Springfield Fire & Marine Insurance Company and the Scottish Union 
& National Insurance Company would be liable to the said L. C. Ellis as trustee 
for said sum of $2,680.00 balance. 

“(10) I find that on February 2, 1926, Doyle Perkins assigned and transferred 
all of his right, title, interest and claim in and to the policies of insurance herein 
sued upon to L. C. Ellis as trustee and assignee for the creditors of the said Doyle 
Perkins and that said L. C. Ellis is now the owner in his capacity afore- 
said as trustee and assignee of said policies of insurance and has the right to 
maintain this suit for the collection thereof.” 

Upon this statement of the evidence, the trial court concluded as a matter 
of law as follows: 

“The Court concludes that the policies of insurance sued upon were cancelled 
by the said Doyle Perkins prior to the fire in question on the night of November 
17, 1925, and that notice of such cancellation was received by the defendant, Hart- 
ford Fire Insurance Company, prior to November 17, 1925. That the only 
controversy between the said Doyle Perkins and the agents of the defendant 
insurance company at Belton, Texas, was as to the amount of the unearned premi- 
um that was due and owing said Doyle Perkins. That said Doyle Perkins had 
the right under the contract of insurance to so cancel said policies of insurance 
at any time he desired and that such cancellation was effective immediately on 
receipt by the defendant insurance company or its agents at Belton, Texas, of 
the said Doyle Perkins’ request for cancellation. That the said Doyle Perkins 
did make such request and the same was received by the agents of the defendant 
company and by the defendant insurance company prior to the date of the fire. 
That such cancellation was unaffected by the controversy as to the amount of 
returned premiums due. 

“I further conclude that the written indorsement of cancellation on said poli- 
cies and the receipt of the returned premium operated as a cancellation of said 
policies as of September 8, 1925. 

“I further conclude as a matter of law that the policies having been can- 














320 The Insurance Law Journal, Vol. 74 [Feb., 1930 


celled prior to the date of the fire that the defendant Hartford Fire Insurance 
Company is not liable upon said _ policies.” 

Preliminary to his findings of fact and conclusions of law, the trial court 
states : 

“At the conclusion of the plaintiff's evidence, the defendant made a motion 
for a judgment on the sole ground that the plaintiff’s own testimony showed that 
the policies had been cancelled by Doyle Perkins prior to the fire and the Court, 
being of the opinion that said motion was well taken, did not hear any further 
evidence as to any of the other defenses urged, but rendered judgment for the 
defendant insurance company on the ground that the policies had been cancelled.” 

From the above statement of the case, it will be seen that the only question 
presented for our decision is: Do the facts as found by the trial court authorize 
and sustain the judgment rendered by him? We are of the opinion that they do. 

The plaintiff contends that when Perkins sent in his demand for a cancellation 
of the policies, such demand for cancellation was made upon the condition that 
the unearned premium should be returned. This is tantamount to saying to the 
appellee, “When you return my unearned premium, then I will consider the poli- 
cies cancelled.” The record does not disclose any such conditional request, demand, 
or instruction, but it does show a distinct request for a cancellation of the policies 
and a distinct request for the return of the unearned premium without any con- 
dition appended to the request or demand for cancellation. 

Be that as it may, the provision in the policies, quoted above, that the policy 
shall be canceled at any time at the request of the insured, does not contain any 
requirement that before such cancellation can be had, the unearned premium shall 
be returned. It would be a novel condition if the cancellation of the insurance 
policies should be denied the insured because the insurance company declined 
to return the unearned premium. In this case a dispute has arisen between the 
parties as to the amount of the unearned premium due the insured. If the can- 
cellation of the policies is held up long enough by this disagreement, it would 
not only leave no unearned premium, but might, the policies thus being made to 
continue in force, bring the insured out in debt to ‘the insurance company for 
further premiums. We confess that we cannot see any reason why demand by 
the insured for cancellation of the policies should be held in abeyance while the 
parties squabble over the amount of the unearned premium to be returned. There 
would be some good reason in holding that when the insured does not desire 
a cancellation of a policy and the insurance company notifies him of their inten- 
tion to cancel, to require the insurance company to return the unearned premium 
before permitting it to cancel the policy, as it should return the compensation 
it had received for carrying the insurance to the termination of the policy, after 
the date of the cancellation; but there is no such reason operating in the case 
of the insured who requests the cancellation. 

To sustain our holding, we cite Crown Point Iron Co. v. Aetna Insurance 
Co., 127 N. Y. 608, 28 N. E. 653, 14 L. R. A. 147; Stevenson v. Sun Ins. Office, 
17 Cal. App. 280, 119 P. 529; Johnson & Stroud v. Rhode Island Ins. Co., 174 
N. C. 201, 93 S. E. 735; Parsons & Arbaugh v. N. W. Nat. Ins. Co., 133 Iowa, 
532, 110 N. W. 907; Roberta Mfg. Co. v. Royal Exch. Assurance Co., 161 N. C. 
88, 76 S. E. 865; Gately-Haire Co. v. Niagara Fire Ins. Co., 221 N. Y. 162, 116 
N. E. 1015, Ann. Cas. 1918C, 115; Schwarzchild et al. v. Phoenix Ins. Co. (C. 
C. A.) 124 F. 52; Mangrum et al. v. Law, etc. Ins. Co., 172 Cal. 497, 157 P. 
239, L. R. A. 1916F, 441, Ann. Cas. 1917B, 907; Austin Fire Ins. Co. v. Poleman- 
akos (Tex. Com. App.) 207 S. W. 924; El Paso Reduction Co. v. Hartford Fire 
ina. Ca. (0. 'C;)- 12t B.. 937. 

The judgment of the trial court is therefore affirmed. 
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TOKIO MARINE & FIRE INS. CO. v. ALDRIDGE et al. (No. 3183.) 
Court of Civil Appeals of Texas. Amarillo. May 29, 1929. 
Rehearing Denied June 26, 1929. Application for 
Writ of Error Refused Nov. 13, 1929. 

21 Southwestern Reporter (2d) 547. 

1. INSURANCE—WHERE POLICY COVERED DAMAGE TO BUILDING 
AS WHOLE, IT WAS UNNECESSARY TO ALLEGE SPECIFICALLY 
AND IN AMOUNTS DIFFERENT ELEMENTS WHICH WENT TO 
MAKE UP SUM TOTAL OF DAMAGES. 

In action to recover for injury and damage to entire building, where contract 
of insurance covered damage to building as a whole, it was unnecessary to state 
specifically and in amounts different elements which went to make up total sum 
of damages, it being sufficient to claim so much in gross damages. 


(For other cases, see Insurance, Dec. Dig. § 635.) 


2. INSURANCE—IN ACTION AGAINST INSURANCE COMPANY FOR 
INJURIES DONE BY STORM, OWNERSHIP OF PROPERTY HELD 
SUFFICIENTLY ALLEGED. 

In action against insurance company for damages done to insured property 
by storm, where plaintiff alleged that policy of insurance covered her house, and 
that such house of plaintiff was damaged by windstorm, ownership of property 
held sufficiently alleged. 


(For other cases, see Insurance, Dec. Dig. § 633.) 


4. INSURANCE—WHERE HOUSE WAS INSURED TO EXTENT OF ITS 
ACTUAL CASH VALUE, TESTIMONY THAT VALUE OF HOUSE 
AFTER STORM WAS NOT MORE THAN $1,000 HELD ADMISSIBLE. 
In action against insurance company ior damage to insured building done by 

storm, where plaintiff alleged that she did not know market value of house before 

or after storm, but that damage had reduced its value $2,000, and house was 
insured to extent of its actual cash value, testimony that value of house after 
storm was not more than $1,000 held admissible. 


(For other cases, see Insurance, Dec. Dig. § 661.) 


Appeal from District Court, Dallas County; T. A. Works, Judge. : 

Action by Rosa L. Aldridge and another against the Tokio Marine & Fire 
Insurance Company. From a judgment in favor of plaintiffs, defendant appeals. 
Affirmed. 

C. P. Thompson and Baskett & De Lee, all of Dallas, for appellant. 

White & Yarborough, of Dallas, for appellees. 

Jackson, J. This suit was instituted in the district court of Dallas county, 
Texas, by the plaintiff, Rosa L. Aldridge, a widow, against the defendant Tokio 
Marine & Fire Insurance Company. The defendant urged a plea of nonjoinder, 
alleging in such plea that the policy sued on was made payable, in the event of 
loss or damage, to Frank B. Dunlap, trustee, as his interest may appear, and 
such trustee was a necessary party in the case. The court sustained defendant’s 
plea of nonjoinder, and Frank B. Dunlap was permitted to intervene, and he and 
the original plaintiff, Rosa L. Aldridge, by an amended petition, and as plain- 
tiffs, allege: 

That they are both resident citizens of Dallas county, Texas, and that the 
defendant is a foreign private corporation with a permit to do business in Texas. 
That about January 28, 1926, the defendant issued to Rosa L. Aldridge its policy 
of insurance covering her house at 1324 South Henderson street, in the city of 
Dallas. That by the terms of said policy the defendant contracted with said 
plaintiff that, in the event of injury or damage to said house as a result of wind, 
cyclone, or tornado, the defendant would pay to said plaintiff all damages occa- 
sioned thereby, not to exceed the sum of $1,500. That said plaintiff paid the 
premiums for said insurance, and the policy was in full force and effect on May 8, 
1926, on which date said house of said plaintiff was damaged by a terrific wind- 
storm, cyclone, and tornado. That the wind blew the house off of its blocks, 
tore it into two sections, twisted, warped, and broke the timbers, and splintered 
the plank out of which the house was constructed, blew off a large portion of 
the roof, and destroyed the flues, plumbing, and hot-water heater. That the storm 
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was accompanied by rain, and water ran in at the openings caused by the damage 
done to the house by the wind and, ruined the canvas and paper on the inside 
walls, and damaged the work on the interior of said house. That immediately 
preceding said storm her house was in excellent condition and in good repair, 
but it was so injured and damaged by this storm that the cash market value 
of said house was reduced by the sum of $2,000. That, the plaintiffs do not know 
the actual cash value of the house before and after the windstorm, cyclone, and 
tornado, but that the difference in the actual cash value of said house immediately 
before and immediately after the injuries which said storm did to said house 
is the sum of $2,000, the actual cash value being reduced $2,000 as a direct and 
proximate result of said windstorm, cyclone, and tornado. That it would have 
reasonably cost the sum of $2,000 to repair the damages and injuries to said 
house with material of a like kind and quality as that out of which said house 
was constructed, and that plaintiff is entitled to recover and sues for the full 
amount of said policy, which is $1,500. 

Plaintiffs further allege: That they have pleaded the kind, character, and 
nature of the injuries and damages to said house as fully as they can, because 
neither of said plaintiffs is acquainted with the various terms and technical names 
of material, lumber, and work, but they are ordinary laymen, and that their alle- 
gations with reference to such damages are as full and specific as they are able 
to make them. That, while said house was in its damaged and injured condi- 
tion, they notified the defendant and its agents, and said agents went to and upon 
the premises and inspected the house and its damaged condition, and the 
defendants are fully aware of each and every kind and character of such injuries 
and damages. Plaintiffs allege: That Mrs. Rosa L. Aldridge is the owner of 
the house and premises, and that a lien in the sum of $2,000 exists against said 
premises, which lien is owned by the Mortgage Security Company, and that 
Frank B. Dunlap is the trustee of said company, with the power to sell the premi- 
ses in default of the payment of said indebtedness, and that the policy is payable 
to Rosa L. Aldridge and to Frank B. Dunlap, trustee, as such interest may appear. 
That, subsequent to the damages and injuries to the house, Rosa L. Aldridge re- 
stored and repaired it sufficiently to protect the interest of the lienholder, and that 
Frank B. Dunlap, with the consent and under the instruction of the Mortgage Se- 
curity Company, has waived any and all claims or right to any part, of the recov- 
ery in this suit. That Rosa L. Aldridge has complied with all the conditions, terms, 
and stipulations of the policy of insurance, paid the premiums, given notice and 
proof of loss. That after giving such notice she was advised that the defendant 
would investigate the claim, and thereafter said defendant denied all liability by 
virtue of said policy, and refused to pay plaintiff any sum of money whatsoever. 
She then pleads demand, and asks for penalty and attorney’s fees. She also alleges 
that she is not in possession of the policy, but that it is either lost or in the posses- 
sion of the defendant. : 

The defendant, in addition to its plea of nonjoinder, answered by general de- 
murrer, numerous special exceptions, general denial, and specially pleaded that, if 
any injury or damage occurred to the house involved, it was not occasioned by 
either a windstorm, cyclone, or tornado, but that such injury and damage occurred, 
if at all, by hail and hail driven by wind; that the policy of insurance sued upon 
provides that the defendant will not be liable for any loss or damage by hail, whe- 
ther driven by wind or not, and in this connection defendant says that on May 8, 
1926, there was a terrific hailstorm in the city of Dallas and within that vicinity, 
of unusual size and weight,.and fell with unusual force and violence; that said 
house was within said hailstorm and the territory covered thereby; that there was 
no severe windstorm, cyclone, or tornado visiting said territory at that time, and 
that, if the house was injured in any of the particulars as alleged, such injury was 
caused, not by a windstorm, cyclone, or tornado, but was caused by the impact of 
hail and hail driven by wind, and the defendant is not liable for such injuries. The 
defendant also alleges that, if the house sustained the damages and injuries as al- 
leged, the policy provides that the loss or damage should be paid to Frank B. Dun- 
lap, and the defendant is liable by reason of such provision in the policy to Frank 
B. Dunlap, and not to the plaintiff. 


In response to special issues submitted by the court, the jury found, in effect, 





Fire] Tokio Marine & Fire Ins. Co. v. Aldridge et al 323 


that the house in question sustained damages as a direct and proximate result of 
a windstorm, cyclone, or tornado, on May 8, 1926; that the actual cash value of the 
house immediately prior to the storm was $2,800; that the actual cash value of the 
house immediately after the storm was $1,000; that the depreciation in the actual 
cash value of the house, resulting directly from the force of the wind, was $1,675, 
and the depreciation in the actual cash value of the house resulting directly from 
the hail was $125; that it would reasonably cost the sum of $1,800 to repair the 
damage done to the house by the storm; that it would reasonably cost $1,675 to 
repair the damage done to the house by the wind. 

On these findings the court rendered a judgment in favor of the plaintiff Rosa 
L. Aldridge and against the defendant for the sum of $1,500, with interest thereon 
from July 8, 1926,.at the rate of 6 per cent. per annum, aggregating the sum of 
$1,642.50, with interest on said amount at the rate of 6 per cent. per annum from 
the date of the judgment until paid; that the plaintiff Frank B. Dunlap take noth- 
ing by reason of his intervention, and the defendant be and is discharged from 
any and all liability to Frank B. Dunlap by reason of the policy sued upon, trom 
which judgment this appeal is prosecuted. 

The provisions of the policy that are material to a consideration of this appeal 
stipulate that: the Tokio Marine & Fire Insurance Company, “in consideration of the 
stipulations herein named and of three and no /100 dollars premium does insure Mrs. 
Rosa L. Aldridge and legal representatives to the extent of the actual cash value 
(ascertained with proper deductions for depreciation) of the property at the time 
of loss or damage, but not exceeding the amount which it would cost to repair or 
replace the same with material of like kind and quality with a reasonable time 
after such loss or damage, * * * against alk direct loss and damage by windstorm, 
cyclone and tornado, except as herein provided, to an amount not exceeding $1,500.- 
00, on the following described property. * * * The one-story shingle-roof building 
and inclosed additions adjoining and connecting, including the heating and lighting 
apparatus and all permanent fixtures while occupied as a dwelling,” etc. 


“It is agreed that any loss or damage ascertained and proven to be dua to the 
assured under this policy shall be held to be payable to Frank B. Dunlap, trustee, 
as interest may appear, subject, however, to all of the terms and conditions of this 
policy.” 

“This company shall not be liable for any loss or damage caused by water. or 
rain, whether driven by wind or not, unless the building described or containing the 
property described, shall first sustain an actual damage to the roof or walls by the 
direct force of the wind, and shall then be liable only for such damage to the in- 
terior of the building or the described property therein, as may be caused by water 
or rain entering the building through the openings in roof or walls made by direct 
action of the wind.” 

“This company shall not be liable for any loss or damage caused by hail, whe- 
ther driven by wind or not.” 

[1] The appellant presents as error the action of the trial court in overruling 
its special exception to plaintiff’s pleading, because the petition attempted to set 
up certain different items of injury but failed to set out the extent of the damage 
occasioned by each of said items. The appellee sought a recovery for the injury 
and damage to the entire building, and the contract of insurance covered damage 
to the building as a whole. 

“Where by reason of a certain wrong or from the breach of a contract the law 
would impute certain damages as the natural, necessary and logical consequence of 
the acts of defendant, such damages need not be specifically set forth in the com- 
plaint, but are, upon a proper averment of such breach or wrong, recoverable 
under a claim for damages generally.” 17 C. J. 1001. 

“Tt is unnecessary, in most cases where the demand is unliquidated and sounds 
wholly in damages, and where there is but a single cause of action, to state specifi- 
cally, and in amounts, the different elements or items which go to make up the sum 
total of the damages. It is enough to claim so much in gross damages for the 
wrong done.” 17 C. J. 999. 

In Gulf, C. & S. F. Ry. Co. v. Pool, 70 Tex. 713, 8 S. W. 535, 536, the Supreme 
Court says: “The special exceptions applied to the details given, which might have 
been omitted; but their presence, as indicating the scope of the testimony to be 
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introduced, could have been of no injury to the defendant. There was no material 
error, then, in overruling the exceptions.” See, also, Tandy v. Fowler (Tex. Civ. 
App.) 150 S. W. 481. This assignment is overruled. 

[2] The appellant presents as error the action of the trial court in overruling 
the other special exceptions to the petition of plaintiff, because the allegation that 
the injury and damage to the house had reduced its value $2,000, and the allegation 
that its reasonable cash market value was $2,000 less immediately after the storm 
than it was before, do not state the true measure of damages; because the cash 
value of said house at the time of the alleged injuries is nowhere alleged, and the 
appellee’s interest in said ‘house is nowhere alleged. The appellee alleged that she 
did not know the cash market value of the house immediately before and immed- 
iately after the injuries caused by the storm. In addition to her other ‘allegations, 
she states that the reasonable cost to repair the damages and injuries done by the 
storm was $2,000. She sufficiently alleges the ownership of the property. 


[3] The damages alleged were recoverable, and it is not always necessary to 
plead a specific rule for the measure of damages; but, if the facts are pleaded that 
entitle a party to recover and the amount claimed is stated, the court will apply 
the correct measure of damages called for by the evidence. Davis, Federal Agent, 
v. Standard Rice Co.’ (Tex. Civ. App.) 293 S. W. 593, and authorities cited. Under 
the provisions of the policy, the appellee’s house was msured to the extent of its 
actual cash value, but not exceeding the amount it would cost'to repair it with ma- 
terial of like kind and quality, but the amount of her recovery in any event 1s 
limited to $1,500. These assignments cannot be sustained. 

The appellant assails as error the action of the trial court in refusing to sub- 
mit certain special issues requested by it, and states in its propositions that it “pre- 
sented to the court in writing a charge consisting of 14 special issues and asked 
that same be given in charge to the jury. Said issues submitted the several items 
of injury to said house as pleaded by plaintiff in her second amended original pe- 
tition, and asked the jury to determine whether or not the house in question sus- 
tained that special item of injury was caused with material of a like kind and qual- 
ity within a reasonable time after such damages.” ‘This proposition does not re- 
quire consideration. 

_ Appellant challenges as error the action of the trial court in refusing to sub- 
mit special issues requested by it, and also presents as error the action of the trial 
court in overruling various exceptions and objections to the issues submitted by the 
court in his main charge. We will not discuss each of these assignments separately, 
as an examination of the special issues requested discloses that, as requested, such 
issues were either duplicitous on the weight of the testimony, or submitted an evi- 
dentiary question, or was sufficiently covered in the court’s main charge. 


Appellant objected to the issue submitted by the court, asking the jury to de- 
termine what part of the depreciation in the actual cash market value of the house, 
if any, was the direct and proximate result of the windstorm, and what part, if 
any, was the direct and proximate result of the hail, because such issue was im- 
material, and was not the proper measure of damages, and was calculated to mis- 
lead the jury. It also objected to the submission of this and other issues submit- 
ted by the court, for the reason that the testimony was insufficient to warrant the 
submission of any of such issues to the jury. Under the pleadings, the testimony, 
and the stipulations of the insurance policy, the submission of such issues by the 
court was not error, and, without entering into a discussion of the testimony, it is, 
in our opinion, ample to authorize the submission of the issues contained in the 
court’s main charge to the jury, and to warrant the findings of the jury thereon. 

[4] The appellant urges as error the action of the trial court in permitting the 
witness J. J. Matlock, after he had qualified, to testify that in his opinion the value 
of the house after the storm was not more than $1,000. The appellant objected to 
this testimony, because it was not admissible under the pleadings, was immaterial, 
and the value of the house immediately before and immediately after the storm 
was not the criterion to determine the extent of the damage to the house. Under 
the stipulations of the policy, that the actual cash value of the house should be es- 
tablished with proper deductions for its depreciation, this testimony was, in our 
opinion, admissible. 

[5] The appellant urges as error the action of the court in permitting the wit- 





et neta asa te 


Lire atte aed calteans- 





Fire] Tokio Marine & Fire Ins. Co. v. Aldridge et al 325 





nesses J. J. Matlock, J. S. Both, and E. A. Wilson to testify that the house was 
damaged by the windstorm and not by the foundation of the house settling. The 
objections to this testimony were that the witnesses were not qualified, and that 
the issues as to how the house was damaged was one to be determined by the 
jury, and not a question upon which expert testimony was admissible to aid the jury 
in reaching its verdict. Each of these witnesses testified that he had had years of 
experience, as a builder, contractor, or carpenter, in building and repairing houses ; 
that each had examined and repaired houses that had been damaged by the settling 
of the foundations, and had had some experience in repairing houses injured by 
windstorms. We think the witnesses were each sufficiently qualified to give an opin- 
ion. 


The appellee alleged that the windstorm blew the house off of its blocks, or 
partly so, tore the house into two sections, warped the’ timbers, splintered the lum- 
ber, blew off a large part of the roof, and injured and destroyed the plumbing, 
flues, and hot-water heater. The appellant, under its general denial, endeavored to 
show that the settling of the foundation of the house caused the injuries thereto 
alleged by appellee. It thereby attacked the construction of the building, and en- 
deavored, by the testimony, to show that the house was defectively constructed. 

The testimony is uncontradicted that the house was substantially constructed; 
that immediately preceding the storm the house was in first-class repair, setting 
properly on its foundation, the floors level, the plumbing in good condition; that 
the house was in one part, and not in two sections; that there was no leak in the 
roof; in fact, the witnesses stated that the house was in perfect repair; that, im- 
mediately after the storm, the house was in the condition alleged in appellee’s pe- 
tition; that these witnesses each carefully examined and inspected the house after 
the windstorm; that there was a crack about three inches wide in the floor, separ- 
ating the house into two parts, and a similar crack in the ceiling and roof; that 
the floor was up and down, the doors would not close, and a large portion of the 
roof was blown off, the plumbing broken and destroyed, the walls out of plumb, 
etc.; that the windstorm was sufficiently severe to blow down a tree about one foot 
in diameter growing in the back yard and uproot it; that the wind preceded the 
rain, and the rain preceded the hail, which fell. 

“It is a general rule that the opinions of experts as to the cause of a peculiar 
occurrence or accident are admissible, where the subject-matter is not one of com- 
mon observation or interest. In other words, such opinions are admissible where 
the witnesses, because of peculiar knowledge, are competent to reach an intelligent 
conclusion, but inexperienced persons are likely to prove incapable of forming a 
correct judgment without skilled assistance. To illustrate, opinions of experts have 
been admitted to show the cause of collapse of a building.” Jones on Evidence 
(2d Ed.) vol. 3, p. 2402, § 1313; Quigley v. Johns Manufacturing Co., 26 App. 
Div. 434, 50 N. Y. S. 98. 

_ [6,7] The rule is that, if the conditions are such that they can be made plain, 
distinct, and obvious, and the conclusions to be drawn therefrom are matters of 
common knowledge, then it is the province of the jury to form their own opinions ; 
but if the conditions are such, concerning which an opinion is expressed, requiring 
peculiar knowledge. such conditions may be testified to by an expert. Dunlap 
Hardware Co. v. E. F. Elmberg Co. (Tex. Civ. App.) 252 S. W. 1098. In the 
case of Fort Worth & Denver City Ry. Co. v. Thompson, 75 Tex. 501, 12 S. W. 
742, the Supreme Court holds that a railroad brakeman, who has personally in- 
vestigated the events connected with the derailment of a car, may give his opinion 
as to the cause of such derailment. 


[8] An experienced contractor, who has examined the work on a house, may 
testify that the work was not performed in a workmanlike manner. Dupuy et ux. 
v. Shilling*et al. (Tex. Civ. App.) 298 S. W. 934. Appellant in this case would 
have been permitted to have shown, if it could, that the cause of the injury to the 
house was the settling of the foundation, faulty construction, and we think the 
witnesses were properly permitted to say that the injury to the house was not due 
to the settling of the foundation, faulty construction, but was, in their opinion, 
caused by the force of the wind. Morten Inv. Co. v. Trevey et al. (Tex. Civ. App.) 


8 S. W. (2d) 527; Humble Oil & Ref. Co. v. Strauss et al. (Tex. Civ. App.) 243 
S. W. 528. 
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Under the, facts revealed by this record, we think it conclusive that the mov- 
ing of the house on its foundation, its separation into two sections, the warping 
of the timbers, the breaking of the pipes and the plumbing system, etc., was due 
to the force of the wind, as none of these injuries existed immediately before the 
windstorm struck the house, and all of them were apparent immediately after the 
storm. Each of these witnesses stated the facts upon which he based hig, opinion, 
and the conclusions stated by the witnesses are those which must neceSSarily be 
drawn from the facts stated, and the admission of the testimony, if error, was not 
reversible error. Missouri, K. & T. Ry. Co. v. McElree, 16 Tex. Civ. App. 182, 
41 S. W. 843 (writ refused); Davis v. Davis, 20 Tex. Civ. App. 310, 49 S. W. 
726 (writ refused) ; Taylor, B. & H. R. Co. v. Warner (Tex. Civ. App.) 60 S. W. 
442 (writ refused). ie : 

[9] Appellant’s contention relative to the trial court committing error in per- 
mitting Frank B. Dunlap, the trustee of the mortgage company, to intervene in the 
suit, join in the case as a plaintiff, and be represented by appellee’s attorney, is not 
tenable. D 

We have considered carefully all of appellant’s 35 assignments, and, in our 
opinion, none of them disclose reversible error, and the judgment is affirmed. 


BAWDEN v. AMERICAN CENTRAL INS. CO. 
Supreme Court of Appeals of Virginia. Nov. 14, 1929. 
150 Southeastern Reporter 257. 

1. INSURANCE—EVIDENCE HELD TO SHOW KNOWLEDGE BY IN- 
SURED THAT PROPERTY WAS ADVERTISED FOR SALE UNDER 
ONE OF TWO DEEDS OF TRUST, WHICH KNOWLEDGE AVOIDED 
FIRE POLICY. 

In suit on fire policy containing provision that policy shall be void if, with 
knowledge of assured, foreclosure proceedings are commenced or notice given of 
sale of any property received by reason of trust deed, evidence that property was 
subject to two deeds of trust, and that insured was in default on both as to prin- 
cipal and interest, together with evidence that insured was notified by his wife that 
the property was advertised for sale, though he did not know which trustee had 
advertised, was sufficient to show that insured had knowledge that property had 
been advertised for sale under deed of trust, which knowledge avoided policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE—FIRE POLICY AVOIDED BY INSURED’S KNOWLEDGE 
OF NOTICE OF SALE OF PROPERTY UNDER TRUST DEED DOES 
NOT REQUIRE KNOWLEDGE UNDER ANY PARTICULAR DEED. 
Under fire policy providing that policy shall be void if, with knowledge of in- 

sured, notice is given of sale of property under trust deed,’ it is! not necessary that 

insured shall have knowledge of advertisement under any particular deed of trust, 
where there is more than one deed against property; it being only necessary that 
insured knows property has been advertised under any trust deed. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 

3. INSURANCE—PROVISION AVOIDING POLICY ON NOTICE OF SALE 
OF INSURED PROPERTY UNDER TRUST DEED TO INSURED’S 
KNOWLEDGE HELD VALID. 

Provision in fire policy that policy shall be void if, with knowledge of insured, 
foreclosure proceedings be commenced or notice given of sale of property insured 
by reason of mortgage or trust deed, held valid. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 

Error to Circuit Court, Augusta County. 

Action by J. H. Bawden against the American Central Insurance Company. 
Judgment for defendant, and plaintiff brings error. Affirmed. : 

J. M. Perry and Timberlake & Nelson, all of Staunton, for plaintiff in error. 

Sands, Williams & Lightfoot, of Richmond, and Chas. J. Churchman, of Staun- 
ton, for defendant in error. 

Prentis, C. J. This is a motion to recover upon a policy of fire insurance, in 
which there was a verdict for the plaintiff, Bawden, which the trial court set aside 
and entered judgment for the defendant company. 
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The controlling facts are: The defendant issued its policy to Bawden in the 
sum of $2,000. The gross amount of such insurance placed upon the property at 
the same time was $17,500. The property covered was the buildings known as the 
Mt. Elliott Springs, or old Variety Springs, Hotel, in Augusta county, together 


with the furniture therein. The assured, with one Mrs. F. L. Mehnert, had pur- 
chased the entire real and personal property from J. Miller Porter in 1923, at the 
price of $10,000. Each contributed $500, and for the balance of the purchase 
money, $9,000, assumed an existing lien, spoken of as the “Crockett” or “Timber- 
lake” trust, for the approximate sum of $2,000, and executed a new deed of trust 
to R. E. R. Nelson, trustee, to secure $7,000, the amount of deferred purchase 
money due to their vendor, J. Miller Porter. The vendees thereupon operated the 
property as a summer hotel, but in 1925 Mrs. Mehnert sold her interest to Baw- 
den at the approximate price of $1,000. 


After Bawden became the owner of the entire property, the hotel! was operated 
as a summer hotel by his wife, the assured being an office manager employed in a 
department store in Roanoke, Va. During the summer of 1927, Bawden became 
acquainted with Mr. J. Francis Porter (who should be distinguished from J. Mil- 
ler Porter, the former owner of the property), manager of the insurance depart- 
ment of the Roanoke Securities Corporation, which conducted both a loan and an 
insurance agency business, and endeavored to procure a loan of $12,500 upon the 
Mt. Elliott Springs property, real and personal. According to this Mr. Porter, 
Bawden represented to him that with repairs, additions, and improvements the 
property had actually cost between $18,000 and $20,000, and had been appraised at 
$24,000. The fire insurance policies thereon amounting to about $20,000 were then 
about to expire, and, as an inducement to Porter to make the loan, Bawden offered 
to place the insurance thereon through the Roanoke Securities Corporation 
agency. Porter did not succeed in placing the loan, but, having visited and exam- 
ined the property, was satisfied to issue this and other fire insurance policies 
thereon, aggregating $17,500. On December 13, about 8 o’clock in the morning, 
fire, the origin of which is unknown, destroyed the insured buildings and furni- 
ture. At this time the principal of the debts to which we have referred was 
past due, and installments of interest thereon due November Ist were likewise 
in arrears. Bawden had been notified by Porter that he was unable to secure 
the desired loan, and Bawden, having failed to pay the insurance premiums due 
upon the insurance policies so placed, was by the agent extended time for 
such payment until November 15, and, having failed to pay on that date, had 
been advised that unless the premiums were paid on or before December 15 all 
the policies would be canceled. 


On Saturday, December 11, Mrs. Bawden, having closed the Mt. Elliott hotel 
in September and returned to Staunton, was informed by a Mrs. Argenbright that 
the Mt. Elliott Springs property had been advertised for sale; whereupon she called 
her husband by telephone at Roanoke, and was told by him to see Mr. S. D. 
Timberlake, he as executor being the holder of the Crockett debt of $2,000, and 
also the copartner in the practice of law of Mr. Nelson, the trustee in the second 
or J. Miller Porter $7,000 deed of trust. On the following day, Bawden wrote 
this letter: 

“Roanoke, Va., Dec. 12, 1926. 

“Mr. S. D. Timberlake, Jr., Staunton, Va. 


Dear Mr. Timberlake: In a ’phone conversation with Mrs. Bawden yesterday she 
advised me that the Mt. Elliott Springs hotel property had been advertised for 
sale in the Staunton paper. This is considerable of a shock to me and also to 
her, as neither of us have had any word from any source that such action was 
contemplated, and as you understand the circumstances under which we have 
labored during the past year, I am writing to inquire if there is not some way 
in which this can be fixed up and a new contract written, as per our last con- 
versation relative thereto, I shall appreciate your writing me the particulars and 
giving any helpful suggestions. As you know I have tied up quite a bit of cash 
in the property and it means a decided loss to me to put this property up for 
sale at this time of the year. 
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“Thanking you kindly for your past favors and feeling assured that you will 
do what you can in the matter, I am 


“Yours very truly, 
“J. H. Bawden. 


“P, S—Will be in position to take care of balance of interest due you inside 
next two weeks. ape 

The policy provided: “Notice accepted of lien, and loss, if any, shall be held 
payable to R. E. R. Nelson, Trustee, as per mortgage clause attached.” And, 
recognizing the validity of this provision and their obligations, the $7,000 lien 
was satisfied by the insurance companies who had written the polcies upon the 
property, but they declined to pay the additional amount claimed thereunder by 
the assured, Bawden. 

The policy also had this provision: “Existing lien on building and furniture 
representing balance of purchase money shall be without prejudice of this policy.” 

There were several reasons assigned as grounds of defense. It was contended 
that the plaintiff had concealed or misrepresented material facts or circumstances 
concerning the insurance, and had been guilty of false swearing in the proofs of 
loss filed by him after the fire; and that the actual cash value of the property 
was far less than the plaintiff then claimed, and there is testimony as to these 
contentions; but the only defense which we deem it necessary to discuss and 
determine is that which is based upon the clause of the policy whereby it is pro- 
vided, among other things, that: “This entire policy shall be void, unless other- 
wise provided by agreement in writing added hereto, * * * if, with the knowledge 
of the insured, foreclosure proceedings be commenced or notice given of sale 
of any property insured hereunder by reason of any mortgage or trust deed.” 

3y. way of contrast with this provision, which relates directly to the company 
and to the assured, Bawden, it is also provided that: “The interest of the mort- 
gagor (or trustee) only therein, shall not be invalidated by any act or neglect of 
the mortgagor or owner of the within described property, nor by any foreclosure 
or other proceedings or notice of sale relating to the property. * * *” 

The trial court, in setting aside the verdict of the jury, was of opinion that 
the policy had been avoided because the premises insured had been advertised for 
sale with the knowledge of Bawden. In our view of the case, it is only neces- 
sary for us to consider this question. 

The errors assigned are: 

“First: The trial court erred in instructing the jury at the request of the 
defendant that the policy was void and your petitioner was not entitled to recover 
thereunder, if, previous to the fire, he knew that his property was advertised for 
sale under a trust deed, although he may not have known under which deed of 
trust the advertisement was being made.” 

“Second: The trial court erred in setting aside the verdict as contrary to 
the law and the evidence and in entering judgment for the defendant.” . 

The property had been advertised on December 10, by R. E. R. Nelson, under 
the $7,000 deed of trust, before the fire on December 13; the principal of the 
debt being overdue and the current interest having been in default since Novem- 
ber 1. The question is whether Bawden, the assured, had knowledge that notice 
had been given of the sale of the insured property under the trust deed. 

The letter of the assured to Mr. Timberlake, which has been quoted, clearly 
shows that he had received information from his wife as to the advertisement 
of sale of the property, and that he connected that information directly with the 
past-due debts secured by the two deeds of trust, one of which was held by 
Timberlake, executor, and the other of which, due to J. Miller Porter, was secured 
by a deed of trust to Mr. Timberlake’s law partner, Mr. R. E. R. Nelson, as 
trustee. The letter is based upon his knowledge that his property had been adver- 
tised to enforce the liens thereon, and is an appeal to Mr. Timberlake for aid 
and counsel in his financial distress immediately caused by the advertisement. This, 
among other things, appears in his testimony: 

In answer to a question quoting a part of the letter, and closing, “In other 
words, did you think that he was foreclosing under that deed by reason of it 
being past due?” he said: 
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“I wrote to Mr. Timberlake because I know Mr. Timberlake and had never 
met Mr. Nelson up to that time, and knew if Mr. Timberlake could do anything 
to straighten the matter up he would be glad to do it. I did not know whether 
it was Mr. Nelson’s action, or Mr. Timberlake’s, but wrote to Mr. Timberlake, 
knowing he would help me straighten it out. 

“Q. You knew the Crockett debt and the Timberlake debt were past due? 
A. Yes, sir. 

“Q. You had laid yourself liable to foreclosure on both because they were 
past due? A. I knew they were past due, but knew I had had the conversation 
with Mr. Timberlake and was expecting to straighten this up with him when I 
came up in the Christmas holidays. I knew no such action was contemplated, 
because I had had the conversation with him.” 

Among other answers, he says: 

“Q. The letter speaks for itself, but I am asking you of your intention? A. My 
intention was to save the property by having a new contract written. I did not’ 
know whether he was foreclosing or Mr. Nelson, but I wrote to him, knowing 
him and not knowing Mr. Nelson. 


“Q. So that, as I understand from your answer to the question, you did not 
know whether Mr. Nelson was foreclosing or Mr. Timberlake, but you were writ- 
ing over there to find out and to get the matter settled up if you could? A. I did 
not know whether it was a foreclosure proceeding or what it was. I was writing 
for information and to get it straightened up if there was any possible way. 


“Q. What did you mean a while ago when in answer to my question you said 
you did not know whether he was foreclosing or Mr. Nelson? A. We had just 
been talking about foreclosure and it was in answer to your question I stated 
foreclosure. There is nothing in the letter about foreclosure. 

“Q. In point of fact, I asked you what you thought. Your answer was you 
did not know whether Mr. Nelson or Mr. Timberlake was foreclosing? A. You 
had just said something about foreclosure proceedings and asked me about that. 
You did not refer to the letter at the time. 

“Q. That is all the explanation you want to make, that the reason you wrote 
to Mr. Timberlake was you did not know whether he was foreclosing or Mr. 
Nelson? A. The reason I wrote to Mr. Timberlake was as | stated, 1 had no 
definite information and was writing for information and get it fixed up. If 
the sale had been advertised, I wanted to save the property. I had quite a bit 
of money tied up and if there was any possible way to have the contract rewritten 
and start out afresh I wanted to do it. I wanted to save the property.” 

The legal question raised is discussed in a note to Hole v. National F. Ins. 
Co. of Hartford, Conn., 122 Kan. 328, 252 P. 263, 50 A. L. R. 1117. 

Some policies provide for avoiding the policy in such cases, without any ref- 
erence to the knowledge of the assured, but the validity of such a provision, whether 
conditioned on the knowledge of the insured or not, seems to be universally recog- 
nized by the courts, and numerous cases are there cited. 

It is contended for the plaintiff in error that, inasmuch as policies of insur- 
ance are always construed by the courts most strongly against the insurer and in 
favor of the assured, the knowledge of the assured that nutice of the sale 
is given must be actual knowledge—information so very minute and circumstantial 
that the assured receiving it thereby acquires complete and real knowledge. For 
this he cites 4 Joyce on Ins. § 2270-a, and quotes therefrom thus: “The 
words ‘knowledge’ and ‘notice’ in the clause avoiding the policy, if with the knowl- 
edge of the assured foreclosure proceedings be commenced or notice given of 
sale of the property by virtue of any lien or encumbrance, qualify said condition, 
and are construed against the insurer and mean actual knowledge and actual 
notice, and the words are not synonymous.” 

_ This from Brown v. Conn. F. Ins. Co., 197 Mo. App. 317, 195 S. W. 62, 65, 
is quoted in the brief: “Knowledge, then, is information, meaning having informa- 
tion as to a fact. Viewing the word ‘knowledge’ in the clause in the insurance 
policy in question in light of these definitions, the clause applies where the insured 
has actual knowledge of the foreclosure proceedings having been commenced, 
or notice given of the sale of the property insured under a deed of trust.” In 
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that case the uncontradicted testimony was that the assured had neither knowledge 
nor notice that the property had been advertised for sale until after the fire. 

It is conceded in the reply brief that the provision is valid, but it is earnestly 
contended that under the facts of this case the assured did not have that cir- 
cumstantial knowledge or notice which it is claimed it is essential that the defend- 
ant company must show before the policy is avoided. 

In the case cited in the note to the statement in 4 Joyce on Insurance, § 2270-a, 
Funk v. Anchor F. I. Co, 171 Iowa, 331, 153 N. W. 1084, it was affirmatively 
found that there was no evidence that the assured in that case had any knowledge 
of the commencement of foreclosure proceedings. 

This from Delaware Ins. Co. v. Greer (1903) 120 F. 916, 920, 57 C. C. A. 
188, 61 L. R. A. 137, in discussing a similar proceeding, seems to us to be sound 
and conclusive: After referring to what seems to be the meticulous construction 
such as is here contended for by the plaintiff in error, it is said: “It is plain that 
the effect of such a construction is merely to cancel this provision of the policy, 
for defendants in foreclosure proceedings are seldom informed of the time and 
place of their commencement at the time or before they are begun. Contracts 
of insurance, however, are not made by or for casuists or sophists, and the obvious 
meaning of their plain terms is not to be discarded for some curious, hidden sense, 
which nothing but the exigency of a hard case and the ingenuity of an acute 
mind would discover. ‘Contracts of insurance, like other contracts, are to be con- 
strued according to the sense and meaning of the terms which the parties have 
used; and, if they are clear and unambiguous, their terms are to be taken in their 
plain, ordinary, and popular sense.’ ’ 

The reason for the rule is thus well stated in 4 Joyce on Insurance, § 2270-a: 
“It is generally conceded that as a rule, in case foreclosure proceedings are com- 
menced because of inability to redeem, the temptation is increased to realize upon 
the property by destroying it, and from the funds obtained. thereby to pay off 
the encumbrance and, therefore, the moral hazard in such cases has become an 
important consideration with insurers as it has an appreciable effect upon losses 
and consequently upon the insurance business, and furnishes an important con- 
sideration in determining whether such risk shall be continued.” 

[1, 2] Analyzing the facts of this case, it is shown then that there were these 
two deeds of trust, and upon the debts secured thereby the assured was in default 
on both as to principal and interest. ‘Timberlake controlled one, his law partner, 
Nelson, was the trustee in the deed which secured the other, and when notified 
by his wife that his property was advertised for sale, it is manifest from his 
letter that Bawden also knew that it was advertised for sale under one or the 
other of these deeds of trust. The only fact which he did not know was which 
trustee had advertised it. But the policy does not require that he shall have 
knowledge of the advertisement under any particular deed of trust where there 
is more than one. It is only necessary that he shall know that the insured prop- 
erty has been advertised under any deed of trust. The court in this case so 
instructed the jury, telling them clearly that if he knew the property had been 
advertised under either of the deeds of trust, it was entirely immaterial whether 
or not the plaintiff knew under which deed of trust the property had been adver- 
tised. The jury disregarded this instruction, and the testimony, and found for 
the plaintiff. 

[3] This court has gone as far as any court in enforcing insurance policies 
in favor of the assured, and resolving all fair doubts in favor of the assured 
in such cases, but this proper rule cannot be so extended as to disregard valid 
provisions of the contract. This provision is valid, it is wise in purpose, clear 
in meaning; it is in the interest of the public; it expresses and constitutes the 
contract. 

The trial court rightly determined, under‘the evidence, that the assured, Baw- 
den, had knowledge that his property had been advertised for sale under a deed 
of trust, and this knowledge, by the express terms of the policy, avoided it. 

The case has been correctly determined. 

Affirmed. 


West, J., was absent during the hearing of these cases. 
Epes, J., did not take his seat until after these cases were decided. 
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WOJTZAK v. HARTLAND FARMERS’ MUTUAL FIRE INS. CO. 
Supreme Court of Wisconsin. Nov. 5, 1929. 
227 Northwestern Reporter 255. 

1. INSURANCE—TOWN MUTUAL INSURANCE COMPANY, HAVING 
EXPRESSLY ADOPTED STANDARD FIRE INSURANCE POLICY, 
WAS BOUND BY LAW GOVERNING SUCH POLICIES (ST. 1927, 
§ 203.02). 

Where town mutual insurance company in its constitution expressly adopted 

standard fire insurance policy as it was authorized to do under St. 1927, § 203.02, 

which fact was recited in its policies, it was bound by law governing such policies. 


(For other cases, see Insurance, Dec. Dig. § 57[1].) 


2. INSURANCE—PRESCRIBED STATUTORY: DETAILS REGARDING 
FORM AND CONTENT OF STANDARD FIRE INSURANCE POLICIES 
ARE MANDATORY. 

Prescribed statutory details as to form and content of standard fire insurance 
policies are mandatory. 


(For other cases, see Insurance, Dec. Dig. § 133 [1].) 


3. INSURANCE—INDORSEMENT IN INK, ON STANDARD FIRE POL- 
ICY ISSUED BY TOWN MUTUAL COMPANY, ON TOP OF BACK OF 
POLICY IMMEDIATELY OVER DESCRIBING OR INDORSING POR- 
TION, HELD NOT PART OF POLICY (ST. 1927, § 203.06, SUBSECS. 1, 
4). 

Indorsement, written in ink, describing location of property, on town mutual 
fire insurance policy written in standard form as adopted by company in its con- 
stitution, on top of back of policy immediately over describing or indorsing portion, 
lield not part of policy, in view of St. 1927, § 203.06, subsecs. 1, 4, governing issu- 
ance of standard fire policy and prescribing forms to be used, and providing that 
no other or different provisions or conditions shall be indorsed or delivered there- 
with. 

(For other cases, see Insurance, Dec. Dig. § 150.) 

4. INSURANCE—THOUGH TOWN MUTUAL FIRE INSURANCE COM- 
PANY MAY HAVE DELIVERED STANDARD FIRE POLICY NOT IN 
FORM PRESCRIBED BY STATUTE, POLICY WAS NEVERTHELESS 
BINDING (ST. 1927, § 203.08). 

Under St. 1927, § 203.08, though town mutual fire insurance company, which 
expressly adopted in its constitution standard fire insurance policy, may have vio- 
lated provisions of statute relating thereto by delivering policy not in form pre- 
scribed, such policy was nevertheless binding on company. 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 

Appeal from a judgment of the Circuit Court for Oconto County; George 
Thompson, Judge Presiding. 

Action by Stan Wojtzak against the Hartland Farmers’ Mutual Fire Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Affirmed—[By 
Editoral Staff.] 

Action by plaintiff to recover on a fire insurance policy of October, 1924, for 
a loss on September 15, 1927. Trial November 12, 1928, and judgment in plaintiff’s 
favor January 19, 1929. 

Defendant, a town mutual fire insurance company, adopted and issued its Wis- 
consin standard fire insurance policy in the statutory form. It insured certain 
personal property such as household furniture, wearing apparel, cattle, and other 
farm property, including the two items which alone are in suit here, namely, “on 
grain $200; on hay and fodder $300.” 


The policy provided for insurance “against all direct loss or damage by fire, 
except as hereinafter provided, to an amount not exceeding $1,490 to the follow- 
ing described property while located and contained as described herein, and not else- 
where, to-wit.” Then followed a large number of printed items with appropriate 
blanks, some of which were filled out as above mentioned. 

No blank space appeared on the face of said policy for the insertion of any 
particular description of the place where or the premises on which the property 
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was located and contained at the time of the issuing of the policy, and no such 
description was inserted on the face of the policy or in any of the other parts of 
the policy expressly made a part thereof. 

The plaintiff alleged in general terms the issuing of a contract of fire insur- 
ance insuring the two items above specified and the destruction of the same, notice, 
demand, and failure of defendant to pay. It did not set out the terms of the policy 
or make the same a part of the complaint. 

The answer admitted the issuing of the policy of insurance, and alleged “that 
it insured the property of the plaintiff while located on his farm in section number 
27 of the town of Chase, Oconto County, and not elsewhere, and that the defendant 
is informed and verily believes that the property claimed to have been destroyed 
was located in the town of Abrams, Oconto County, Wisconsin, and was not in- 
sured against loss or damage by fire by the defendant company, nor was the prop- 
erty claimed to have been destroyed covered by the terms of said policy so issued.” 

Defendant did not pray to have any reformation of the contract of insurance. 

The policy offered in evidence by the plaintiff had written in ink the following: 
“S.W.S. E. Sect. 27, T. 26, R. 19” upon the top of the back thereof and just over 
the describing or indorsing portion to the effect that it was a standard fire insur- 
ance policy, the date of the expiration, and that it was on farm property, the 
amount, the premium, the name of the insured and the number of the policy with 
the name of the insurer. By whom such indorsement was placed on the policy 
does not appear in the record. 

It is undisputed that such description would be of a farm in the town of 
Chase rented and occupied by the plaintiff at the time the policy was issued. It 
is undisputed that a few days before the fire the property here involved was moved 
to another farm rented by plaintiff in the adjoining town of Abrams. 

Winter & Winter, of Shawano, for appellant. 

Lehner & Lehner, of Oconto Falls, for respondent. 

EscHWEILER, J. There are no express provisions in this policy against any re- 
moval or change of place of the property insured other than would be implied from 
the provision that the insured shall not increase the hazard, and certain, here imma- 
terial, provisions as to removal when endangered. 

Defendants contend that the description above quoted found on the top of the 
back of the policy should be considered as a part thereof, and as a description of 
the location of the property and within the clause, “while located and contained 
as described herein, and not elsewhere.” 

The trial court, however, held that such indorsement was not properly a part 
of the policy. and should not under the record as presented be considered a part 
thereof, and that therefore there was no breach of any express or implied condition 
of the contract by the insured, and that he was entitled to recover. 

[1] The defendant here, a town mutual insurance company, by its own consti- 
tution which is recited in the policy, expressly adopted the Wisconsin standard fire 
insurance policy as it may lawfully do, under section 203.02, Stats. Having so 
adopted and issued such form of policy, it must be bound by the law governing 
such policies. 

[2] That the prescribed statutory details as to form and content of such poli- 
cies is mandatory has been repeatedly pointed out by this court. Williams v. Trav- 
elers’ Ins. Co., 168 Wis. 456, 169 N. W. 609, 959; Schilbrch v. Inter-Ocean Cas. 
Co., 180 Wis. 120, 192 N. W. 456; Isaacson v. Wisconsin Cas. Co., 187 Wis. 25, 
203 N. W. 918. It is so held elsewhere, as shown in Thorne v. Aitna Life Ins. Co., 
155 Minn. 271, 193 N. W. 463. 

While it is true that in the sample standard form of such policy as found in 
chapter 203, Stats., there is to be found no particular space with appropriate de- 
signation for the particular description of the premises where the insured property 
is located and contained, and the same is true of the policy here in suit, yet a de- 
scription of such premises could have been easily inserted on the face of the policy 
here. 

[3] Chapter 203, Stats., governing the issuing of the standard fire policy, very 
carefully prescribed, section 203.06, subsec. (1), that the forms used “shall conform 
in all particulars as to blanks, size of type, context, provisions, agreements and con- 
ditions with the printed forms of contract or policy * * * as provided for in” 
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said chapter, and also that no other or different provision, condition, etc., shall “be 
endorsed thereon or delivered therewith.” There are certain exceptions not ma- 
terial here. By subsection (4) of this same section making the standard policy 
compulsory it is also provided for the indorsement on the outside of any such pol- 
icy of the name and place of business of any insurance agent. All this clearly 
recognizes that the indorsement relied upon was not a proper part of the rigid sta- 
tutory form. The trial court was therefore correct in holding that the indorse- 
ment on the back and top of the policy must be disregarded. 

The defendant here not only failed to assert any claim to have the policy re- 
formed because of any alleged mutual mistake in failing to insert a description of 
the premises, if there were in fact such mistake, but failed on the trial to offer 
evidence upon which such a reformation could have been made, even though not 
pleaded. 

[4] Though defendants may have violated the provisions of chapter 203 in the 
delivering of the policy im the form in which they did, still, by section 203.08, such 
a policy is nevertheless binding upon the company issuing it. 

Defendants claim as controlling in their favor the ruling in Stillman v. North 
River Ins. Co., 192 Wis. 204, 212 N. W. 67, to the effect that the removal of in- 
sured property to a different location than that described in the policy without the 
written consent of the company could not be waived by the action taken there by 
the agent, and that there could be no recovery under that policy because of such 
removal. In the policy in that case, however, as quoted at page 205 of 192 Wis., 
212 N. W. 67, the property therein insured was covered only while contained in, or 
attached to, a certain specifically designated building with a given street number 
in a designated city. For that reason the case has no application here, and the 
result reached below was correct. 

This disposition makes it unnecessary to consider other points argued. 
Judgment affirmed. 
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MARINE 


UNITED STATES MERCHANTS’ & SHIPPERS’ 
INS. CO. et al. v. BRENKER. 

Supreme Court, Appellate Division, First Department, November 1, 1929, 
237 New York Supplement 89. 
INSURANCE—CREDITORS OF FIRE INSURER ASSIGNING TO TRUS- 

TEE CLAIM FOR RE-INSURANCE AGAINST MARINE INSURER 

COULD NOT SUE TRUSTEE OF MARINE INSURER FOR ACCOUNT- 

ING. 

Where assets of fire insurance company were assigned to trustee for creditors 
including claim for reinsurance against marine insurance company, trustee, not cre- 
ditors, was creditor of marine company, and hence creditors of fire insurance com- 
pany without their trustee could not bring suit against trustee for creditors of ma- 
rine insurance company to compel an accounting. 


(For other cases, see Insurance, Dec. Dig. § 50.) 


Appeal from Supreme Court, New York County. 

Action by the United States Merchants’ & Shippers’ Insurance Company and 
others against George A. Brenker. From an order of the Supreme Court, denying 
defendant’s motion to dismiss the complaint, defendant appeals. Reversed, and 
motion granted. 

Argued before Dowling, P. J., and Merrell, Martin, O’Malley, and Proskauer, 
JJ. 

Frank M. Patterson, of New York City (Raymond C. Haff, of Amityville, on 
the brief), for appellant. 

Bingham, Englar, Jones & Houston, of New York City (Charles F, Quantrell, 
of New York City, of counsel), for respondents. 

ProsKAuER, J. Plaintiffs are creditors of the Peninsular Fire Insurance Com- 
pany upon claims arising out of policies of marine insurance. The Peninsular Fire 
Insurance Company had reinsured a part of the risks with the United States Ma- 
rine Insurance Company of New Jersey. Both insurance companies were financially 
embarrassed. The Peninsular Company, by arrangement with its creditors, as- 
signed certain of its assets to Henry A. Brenk, as trustee, for these creditors. 
Among the assets so assigned was its claim for reinsurance against the United 
States Marine Insurance Company. The latter company thereupon executed to 
Henry A. Brenk, as trustee, a similar assignment of its assets. Brenk resigned as 
trustee under this trust deed and was succeeded by the defendant, Brenker. The 
creditors of the Peninsular Fire Insurance Company bring this action, for an ac- 
counting, against Brenker, the substituted trustee. The defendant appeals from an 
order denying his motion to dismiss the complaint for insufficiency. 

The motion should have been granted. Brenker was trustee, not for these 
plaintiffs, but for the creditors of the United States Marine Insurance Company. 
The plaintiffs were not creditors of this company. The original creditor was the 
Peninsular Fire Insurance Company, and the assignment by that company to Mr. 
srenk as trustee made him the creditor, It is true that he would in turn have to 
account to the plaintiffs for what he receives from the defendant, but that obliga- 
tion rested on him. There was no obligation on this defendant to determine the 
method of distribution of the fund among the individual plaintiffs. The attempt 
to secure an accounting without the presence of Mr. Brenk, as trustee, in the suit 
would result in an unsatisfactory and ineffective accounting. 

We do not consider what the rights of these plaintiffs may be in the event that 
demand upon Mr. Brenk, as trustee, to institute an action against this defendant 
should be refused. 

For these reasons the order appealed from should be reversed with $10 costs 
and disbursements, and the motion granted with $10 costs. Order filed. All concur. 
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ACCIDENT 


KIRKBY v. FEDERAL LIFE INS. CO. 
Circuit Court of Appeals, Sixth Circuit. October 11, 1929. 
No. 5189, 


35 Federal Reporter (2d) 126. 


2. INSURANCE—“EXCEPTION,” IN STATUTE REQUIRING EXCEP- 
TIONS IN INSURANCE POLICIES TO BE PRINTED WITH SAME 
PROMINENCE AS BENEFITS, MEANS EXCLUSION OF RISKS 
OTHERWISE GENERALLY INSURED AGAINST (COMP. LAWS 
SUPP. MICH. 1922, §§ 9100 (157), 9100 (164). 


“Exception” in Comp. Laws Supp. Mich. 1922, §§ 9100 (157), 9100 (164), re- 
quiring exceptions in insurance policy to be printed with same prominence as bene- 
fits to which they apply, means an exclusion of one or more risks otherwise gen- 
erally insured against. 

(For other cases, see Insurance, Dec. Dig. §133[2].) 


3. INSURANCE—PARTIES TO ACCIDENT INSURANCE CONTRACTS 
MAY CONTRACT FOR WHAT ACCIDENTS COMPANY SHALL NOT 
BE LIABLE. 


Parties to accident insurance contracts may contract for what accidents and 
risks the company shall and shall not be liable. 
(For other cases, see Insurance, Dec, Dig. § 451[1].) 


4, INSURANCE—COURTS MUST ACCEPT LANGUAGE OF ACCIDENT 
POLICY IN ITS PLAIN, POPULAR, AND ORDINARY SENSE. 


Courts must accept language of accident insurance policy in its plain, popular, 
and ordinary sense. 


(For other cases, see Insurance, Dec. Dig. § 146[2].) 
5. INSURANCE—COURTS MAY NOT CREATE AMBIGUITY IN POLICY. 


If policy is clear and unambiguous, courts have no authority to create an am- 
biguity. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

6. INSURANCE—WHERE INSURER, BY DIRECT STATEMENT IN AC- 
CIDENT POLICY, INCURRED LIABILITY FOR SPECIFIC RISKS 
ONLY, STATUTE REQUIRING EXCEPTIONS TO BE PRINTED WITH 
SAME PROMINENCE AS BENEFITS DID NOT APPLY (COMP. LAWS 
SUPP. MICH. 1922, §§ 9100 (157), 9100 (164). 

Where insurer insured “against death * * * resulting * * * directly and inde- 
pendently of all other causes from bodily injuries sustained through external, vio- 
lent and accidental means for the amounts and in the manner set forth in Parts I, 
etc.” and thus by direct statement incurred liability for specific risks only, Comp. 
Laws Supp. Mich. 1922, §§ 9100 (157), 9100 (164), requiring that exceptions of 
policy be printed with same prominence as benefits to which they apply, did not 
apply, and beneficiary could not recover for insured’s accidental death not covered 
by policy because indemnity benefits were printed in ten-point bold-face type but 
other parts were printed in ten-point Roman type. 

(For other cases, see Insurance, Dec. Dig. §133[2].) 

Appeal from the District Court of the United. States for the Eastern District of 
Michigan; Fred M. Raymond, Judge. 

Action by Bertha S$. Kirkby against the Federal Life Insurance Company. From 
a judgment for defendant, plaintiff appeals. Affirmed. 

Laurence W. Smith, of Grand Rapids, Mich. (Charles G. Turner, of Grand 
Rapids, Mich., on the brief), for appellant. 

Mark Morris of Grand Rapids, Mich. (Knappen, Uhl & Bryant of Grand 
Rapids, Mich., on the brief) for appellee. 

Before Denison, Hicks, and Hickenlooper, Circuit Judges. 

_ Hicks, Circuit Judge. On April 18, 1925, Harry A. Kirkby took an accident 

insurance policy with appellee. The material parts of the contract are found in the 
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margin,’ 
ginal. 

During the life of the policy Kirkby met his death accidentally by asphyxiation, 
caused by inhaling carbon monoxide gas from the exhaust of his automobile while 
attempting to repair it. Mrs. Kirkby, the beneficiary, brought suit. 

Appellee admitted that Kirkby’s death was accidental, but the defense was that 
it was not caused by any of the means or in any manner conditioned by the contract. 
Upon the other hand, appellant insists that the insuring clause of the policy beginning 
with “Federal Life Insurance Company” and closing with the phrase ‘weekly in- 
demnity for loss of time (as defined in Part IV) 10.00” constitutes a complete 
contract covering death by asphyxiation, and that the manner and means of death 
as set forth in parts I, Il, and III should be construed as exceptions thereto, and 
that as such they were not printed with the same prominence as were the indemnity 


and are in the same relative type and position as they appear in the ori- 


benefits, as required by 1 
therefore, in virtue 


Association, 237 Mich. 294, 297, 


1922 Supp. Mich. C. L. 
of this statute as construed by Van Dusen v. 
211 N. W. 991, the 


1915, § 9100 (157 and 164): that 


Business Men's 
asserted exceptions must ‘be 


disregarded and plaintiff awarded judgment for the full indemnity of $7,500. 

[1, 2] By stipulation the court tried the case without a jury and found as a 
fact that the indemnity benefits under the headings “Part I, Part II, and Part III” 
were printed in ten-point boldface type and the balance of such parts was in type 


of which the face was ten-point 


1 FEDERAL LIFE INSURANCE COMPANY 


Roman. 
were not printed with the same prominence as were the benefits. 


In other words, the asserted exceptions 
This finding of 


S| 


hereby does insure Harry A. Kirkby * * against death, dismemberment or disability 


resulting * * * directly 
sustained through external, 
manner set forth in Parts I, II and III. 


PART | 
= eat will pay for loss of 


Both feet 
Both hands 
Sight of both eyes ’ 
One hand and sight of one eye 7,500. :00 
One foot and sight of one eye 7,500.00 
One hand and one foot 00 
Sight of one eye 
Either hand 
Either foot 
Weekly indemnity for loss of 
time (as defined in Part 
IV) 
sustained by the wrecking or disable- 
ment of any passenger vehicle or passen- 
ger car operated by a common carrier in 
or on which the Insured is traveling. * * * 


PART Il 
=? Company will pay for loss of 


Both feet 

Both hands 

Sight of both eyes 

One hand and sight of one ey 

One foot and sight of one ey 

One hand and one foot .. 

Sight of one eye 

Either hand 

Either foot 

Weekly Indemnity for loss of 
time (as defined in Part 


333388 


S88335ss5 
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sustained by the wrecking or disablement 
of any vehicle or car operated by any 
private carrier or private person in which 
the Insyred is riding or by being acci- 
dentally thrown therefrom. * * * 


PART IlI 
The Company will pay for loss of 
Life 


and independently of all other causes from bodily injuries 


violent and accidental means for the amounts and in the 
ss ¢ 


Both hands 

Sight of both eyes” 

One hand and sight of one ey 

One foot and sight of one e 

One hand and one foot .. 

Sight of one eye 

Either hand 

Either foot 

Weekly Indemnity for loss of 
time (as defined in Part 
IV) 


sustained (a) by being run over, ete. 
{Here follows five methods of injury, all 
non-applicable in this case.] * * * 


GENERAL PROVISIONS 


This insurance does not cover . 
(a) Suicide or attempt thereat while 
sane or insane. ae 
(b) Death or loss while riding or driving 
in races or while testing any auto- 

mobile on tracks or speedways. 

(c) Death or loss while in or on any 
vehicle or mechanical device for 
aerial navigation, or in_ falling 
therefrom or therewith or while op- 
erating or handling any such ve- 
hicle or device. 

(d) Death or loss while in, on or op- 
erating or handling any submarine. 

(e) Death or loss while outside the ter- 
ritorial limits of the continental 
United States of America and the 
Dominion of Canada. 

(f) Death or loss caused by any — 

é means or conditions than those i 
forth in Parts 1, I! or Ill, nor 
any case where death or loss 
which does not occur within sixty 
days from the date of the accident. 
Disability caused by any other 
means or under other conditions 
than. those specified in Part IV. 
** 


3 
2 


= 


3 — 


seit 
S3838s8 
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fact was conclusive, and is not open for review here, but the court held that the 
contract for indemnity was limited to death or injury sustained by the specific 
means set forth in parts I, II, and III; that Kirkby’s death was not sustained by 
either of them; that there was no provision in the policy to pay indemnity generally 
or under any circumstances other than specifically stated in parts I, II, and III; 
that the policy contained neither exceptions nor provisions reducing “indemnity 
promised” within the meaning of the statute; and that the policy was therefore 
printed in conformity with the law. It followed that the suit was dismissed. We 
concur. 

By “exception” of course is meant an exclusion of one or more of the risks 
otherwise generally insured against and the statute (the material parts of which 
are printed in the margin)* recommended by the National Association of Insurance 
Commissioners and more or less uniform in several of the states, was for the pur- 
pose of protection to the policyholder in that if the policy were printed in accord- 
ance therewith it gave the holder the same opportunity to know as well the risks 
excluded as those covered. But if the exceptions are not printed with the same 
prominence as the benefits, they are to be wholly disregarded, and the contract read 
as though they were not incorporated in the policy at all. Van Dusen v. Business 
Men’s Ass’n, supra; Thorne v. Attna Life Ins. €o., 155 Minn. 271, 193 N. W. 463; 
Hodgson v. Pref. Acc. Ins. Co., 100 Misc. Rep. 155, 165 N. Y. S. 293, 295. 

[3-6] The statute affects the policy in its printed aspect only. It makes no at- 
tempt to control either the subject-matter or phraseology thereof. It does not un- 
dertake to specify the risks an insurance company may or may not incur. Parties 
to insurance contracts may contract for what accidents and risks the company 
shall and shall not be liable. Hawkeye Commercial Men’s Association v. Christy 
(C. C. A. 8) 294 F. 208, 213; Commonwealth Cas. Co. v. Aichner (C. C. A. 8) 18 
F.(2d) 879, 882 (certiorari denied) 275 U. S. 556, 48 S. Ct. 117, 72 L. Ed. 424. 
If they desire to limit liability for death by accident under particular circumstances 
and by specific means, it is competent to do so, and, if the agreement is clear and 
unambiguous, the courts have no authority to create an ambiguity where none ex- 
ists. They must accept the language of the contract in its plain, popular, and or- 
dinary sense. The contracting parties may choose their own language and style of 
composition. They may embody their intention in the form of an agreement to 
insure against death or injury by accidental means generally and by appropriate ex- 
ceptions eliminate therefrom all risks intended to be excluded, or they may by di- 
rect statement incur liability for specific risks only. The last was the course adopted 
here. The applicable clause insures “against death * * * resulting * * * directly and 
independently of all other causes from bodily injuries sustained through external, 
violent and accidental means for the amounts and in the manner set forth in Parts 
I,” etc. Then follows part I: “The Company will pay for loss of life * * * $7,- 
500.00 * * * sustained by the wrecking or disablement of any passenger vehicle or 
passenger car operated by a common carrier in or on which the insured is travel- 
ing. * * *” This clause creates liability for a specific sum in case of accidental death 
under particular circumstances. Under the general provisions of the policy in ten- 
point boldface type similar in all respects to the type in which the benefits are 
printed, it is specifically and plainly stated that this insurance does not “cover death 
or loss caused by other means or conditions than those set forth in Parts I,” etc. 


21922 Supp. Mich. C. L., 1915, Sec. 9100 (157 and 164): 

Sec. 9100 (157). Conditions to issuance of policy. Sec. 13. No such policy shall 
be so issued or delivered * * * (4) Unless every printed portion thereof and of any 
indorsements or attached papers shall be plainly printed in type of which the face 
shall not be smaller than ten point; nor (5) unless a brief description thereof be 
printed on its first page and on its filing back in type of which the face shall be not 
smaller than fourteen point; nor (6) unless the exceptions of the policy be printed 
with the same prominence as the benefits to which they apply: Provided, however, 
that any portion of such policy which purports, by reason of circumstances under 
which a loss is incurred, to reduce any indemnity promised therein to an amount 
less than that provided for the same loss occurring under ordinary circumstances, 
shall be printed in bold face type and with greater prominence than any other portion 
of the text of the policy.” 


Sec. 9100 (164). Policies issued in violation. Sec. 20. A policy issued in violation 
of this chapter shall be held valid but shall be construed as provided in this chapter 
and when any provision in such policy is in conflict with any provision of this chapter, 
the rights, duties and obligations of the insurer, the policyholder and the beneficiary 
shall be governed by the provisions of this chapter. 
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In compliance with the statute and as found by the court, there is printed on the 
face and filing back in type of which the face was not smaller than fourteen point, 
the following printed description, to wit: “This policy provides indemnity for loss 
of life, limb, limbs, sight or time caused by accidental means, to the extent herein 
limited and provided.” 

In our view the contract carries no suggestion of exceptions or provisos. It 
does not purport to reduce any promised indemnity. It contains nothing obscure or 
doubtful. Its terms taken in their plain, ordinary, and popular sense are easily un- 
derstood and leave nothing for interpretation by the courts. Imperial Fire Ins. 
Co. v. Coos County, 151 U. S. 452, 463, 14 S. Ct. 379, 38 L. Ed. 231; U. S. Fid. & 
Guar. Co. v. Guenther, 31 (F.(2d) 919, 920 (C. C. A. 6); Standard Life & Acc. 
Ins. Co. v. McNulty, 157 F. 224, 226 (C. C. A. 8); Commonwealth Cas. Co. v. 
Aichner, supra; Hawkeye Commercial Men’s Ass’n y. Christy, supra. In the last 
case Judge Sanborn said: 

“Where the parties to an agreement have expressly contracted in writing that 
an insurance company shall or shall not be liable for a certain class of risks or ac- 
cidents and have made no exception of any of them, the conclusive legal presump- 
tion is that they intended to make none, and it is not the province of the courts to 
do so.” 

Plaintiff’s difficulty is that she is confronted with the “exigencies of a hard 
case.” Delaware Ins. Co. v. Greer, 120 F. 916, 921, 61 L. R. A. 137 (C. C. A. 8); 
Standard Life & Acc. Ins. Co. v. McNulty, supra; Hawkeye Commercial Men's 
Ass’n vy. Christy, supra. 

There is no suggestion in the policy of liability for death by asphyxiation. 
Kirkby’s death can by no possibility be brought within the conditions of the policy 
except and unless the policy is construed as one providing indemnity for death by 
accidental means generally followed by exceptions improperly printed and thus fall- 
ing under the ban of the statute. But, as indicated, there is nothing to justify such 
construction. It is irrational. It would demand the elimination of the phrase, “and 
in the manner set forth in Parts I, II and IIT,” in the insuring clause, and require 
the express or implied insertion of provisos and exceptions where none exist, Fur- 
ther, to construe the contract to meet plaintiff’s claim for indemnity in the sum 
of $7,500 would seem to require the elimination altogether of the promised indem- 
nities in the amounts of $2,000 and $1,000, respectively, for loss of life set forth 
in parts II and III. In short, as stated by Judge Sanborn in Hawkeye Commercial 
Men’s Association v. Christy, supra, the construction would ascribe to the parties 
a purpose and make and enforce for them a contract which their writings neither 
express nor suggest, and this is beyond the province of the court. 

Upon the whole, the judgment of the lower court is affirmed. 


MANLEY et al. v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA. 
Circuit Court of Appeals, Fifth Circuit. October 29, 1929. 
No. 5513. 
35 Federal Reporter (2d) 337. 

1. INSURANCE—INSURER WAS ENTITLED TO CANCELLATION OF 
HEALTH AND ACCIDENT POLICY FOR FALSE REPRESENTATIONS 
TOUCHING PHYSICAL CONDITION OF INSURED, AND PREVIOUS 
CONSULTATION AND TREATMENT BY PHYSICIANS (Park’s Ann. 
Civ. Code Ga. §§ 2479, 2480). 

Under Park’s Ann. Civ. Code Ga. §§ 2479, 2480, insurance company was en- 
titled to cancellation of health and accident policy by reason of false repre- 
sentations of insured touching his physical condition, and consultation and treat- 
ment by physicians prior to application, regardless of whether insured was aware 
of his physical and mental condition as it existed at that time. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

2. INSURANCE—INSURER’S KNOWLEDGE OF PARTICULAR PHYSIC- 
IAL AILMENT DID NOT OPERATE SO AS TO CREATE ESTOPPEL 
AS RESPECTED OTHER FALSE REPRESENTATIONS IN APPLICA- 
TION. 

Fact that insurer, by reason of previous application disclosing physical ail- 
ment, had knowledge relative to falsity of representation in subsequent applica- 
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tion for health and accident policy, would not operate so as to create estoppel 
as respected other false representations by insured at time of making applica- 
tion. 


(For other cases, see Insurance, Dec. Dig. § 291[3].) 


3. INSURANCE—INSURER’S DELAY OF THREE MONTHS IN SUING TO 
CANCEL POLICY AFTER LEARNING OF FALSE REPRESENTA- 
TIONS WAS. NOT LACHES. 

Failure of insurer to sue for cancellation of health and accident policy until 
three months after learning of false representations did not under circumstances 
constitute laches particularly in view of fact that delay could not possibly have 
prejudiced right’s of insured. ‘ 

(For other cases, see Insurance, Dec. Dig. § 249.) 

Appeal from the District Court of the United States for the Northern Dist- 
rict of Georgia; Samuel H. Sibley, Judge. 

Action by the Pacific Mutual Life Insurance Company of California against 
Wesley Doughty Manley and another. Decree for plaintiff [27 F.(2d) 915], and 
defendants appeal. Affirmed. 

Walter T. Colquitt, of Atlanta, Ga. (Colquitt & Conyers, of Atlanta, Ga., on 
the brief), for appellants. 

Grover Middlebrooks, of Atlanta, Ga. (Bryan & Middlebrooks and W. Col- 
quitt Carter, all of Atlanta, Ga., on the brief), for appellee. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Bryan, Circuit Judge. This is an appeal from a decree canceling a policy of 
income insurance, on the ground that certain representations made by the in- 
sured in his application for insurance were false and material to risks as- 
sumed by the policy. 

The application was dated April 9, 1920, and contained representations, which 
were included among those complained of by the insurance company in its 
bill for cancellation, filed November 30, 1926, to the effect that the insured had 
never suffered from headache, mental derangement, or any other nervous dis- 
ease, and had never consulted or been treated by a physician for any ailment 
or disease, except for pneumonia when he was a small child, appendicitis about 
seven years previously when his appendix was removed, and a light case of 
influenza three months previously. That application also contained an agree- 
ment on the part of the insured that the falsity of any of the above-stated or 
other representations should bar any right of recovery he might otherwise have 
if any such representation was made “with intent to deceive or materially affect 
either the acceptance of-the risk or the hazard assumed by the Company.” 

The policy in question was dated April 19, 1920, or 10 days after the date 
of the application, and it insured the appellant, W. D. Manley, against loss of 
life or total disability resulting from bodily injury effected through accidental 
means, or against sickness contracted and beginning after the date thereof. The 
insurance against sickness was to be effective during continuance of the dis- 
ability, at the rate of $1,000 per month, but no indemnity was to be paid for 
the first three months of any period of disability. The appellant Valeria R. 
Manley, wife of the insured, was named as beneficiary in the event of liability 
for loss of life. 


Appellants in their answer denied that the representations were false, denied 
their materiality, and set up a counterclaim for the monthly indemnity payable 
under the policy, alleging that in August of 1926 the insured became permanently 
disabled by reason of his mental and physical condition. 

According to the evidence for appellee, as early as 1914, the insured was 
suffering from severe headaches, and during that year at one time was men- 
tally deranged and confined for a few days in a hospital, after which he con- 
sulted a specialist in mental and nervous diseases in New York City. During that 
year he complained to three physicians who treated him of extremely severe 
headaches. After these consultations, but during the same year, the insured 
made application to appellee for another policy of life insurance, and therein 
represented to the examining physician that in the February preceding he had 
intercostal neuralgia for one week, but made no reference to any other con- 
sultation or treatment by physicians. In June, 1920, less than two months after 
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the date of the policy in question, the insured was again treated for severe 
headaches, and told his physician that he had been having severe headaches off 
and on for four or five years and constantly for the last month, and he repeated 
practically the same statement to a physician in 1922. In 1923 he was again 
examined for life insurance by a representative of appellee who found him with 
high blood pressure, and withheld his recommendation for further insurance. 
There was a disagreement among the physicians who testified as to whether 
at that time the insured was suffering from arterio sclerosis; but there is no 
doubt that in August of 1926 the insured was permanently and totally disabled 
on account of his mental and physical condition. 

* Testimony to the effect that the insured complained of severe headaches 
and was mentally deranged in 1914 was given at the trial of this case by the 
physicians whom he consulted and by whom he was treated, and that testimony 
was not denied by his wife who was present at the various consultations. There 
was testimony for appellee that it first learned of the condition of the insured 
in August of 1926. Notice of intention to cancel the policy was not given until 
the expiration of three months, that is to say, such notice was given in Novem- 
ber of 1926. The agreement of the insured, to the effect that the falsity of 
any representation contained in his application, made with intent to deceive, 
or which materially affected the risk assumed by the insurer, should bar his 
right to recover on the policy, is substantially in accord with the Civil Code of 
Georgia, which provides that every application for insurance must be made in 
the utmost good faith, that the representations therein contained are to be 
considered as covenanted to be true, that any representation by which the nature, 
extent, or character of the risk is changed, will void the policy; and that any 
representation by the insured to induce acceptance of the risk must be true 
or the policy is void. Park’s Ann. Civ. Code Ga. §§ 2479, 2480. 

[1, 2] The representations made by the insured, touching his physical con- 
dition and consultation and treatment by physicians, were untrue, according 
to the undisputed evidence; and, being untrue, they afforded to the insurance 
company the right to cancel the policy, unless they were immaterial misrepre- 
sentations. That these representations were material is well settled by the 
Georgia decisions, in which state the contract of insurance was made. Supreme 
Conclave v. Wood, 120 Ga. 328, 47 S. E. 940; Lee v. Metropolitan Life Ins. 
Co., 158 Ga. 517, 123 S. E. 737; AEtna Life Ins. Co. v. Moore, 231 U. S. 543, 34 
S. Ct. 186, 58 L. Ed. 356. Under these decisions, if there be actual falsity of 
representation by the insured, the right of the insurer to cancel the policy ex- 
ists, even though the insured had no intent to deceive. It therefore would be 
no defense to this suit that the insured was unaware of his physical and mental 
condition as it existed in 1914. The contract of insurance was entered into on 
the basis that the representations of the insured were true as a matter of fact. 
Appellants contend that appellee is estopped to rely on misrepresentation, be- 
cause of the application for other insurance by the insured in 1914, in which 
he disclosed to the medical examiner that he had had intercostal neuralgia, 
which was not disclosed in his application for the policy in suit It may be con- 
ceded that the insurance company could not rely on the falsity of this parti- 
cular representation, but in our opinion it does not follow that estoppel arose 
as to the other false representations. It is also insisted by appellants that the 
insurance company had notice of another medical examination made in 1923 
which disclosed that the insured was not a safe risk. But the insurance had 
then been in effect for three years, and there was nothing to indicate then any 
falsity of representation in 1920 when the policy in suit was issued. There 
is no direct evidence that appellee had notice of the falsity of any representation 
prior to August, 1926, and its executive officers testified that until that time 
they had no such notice. 


[3] Finally, it is urged here on behalf of appellants for the first time that 
appellee was guilty of laches, in that, though it had notice that the insured was 
totally disabled in August of 1926, it did not proceed to cancel the policy until 
three months later. If that defense had been urged in the court below, ap- 
pellee would have had an opportunity to explain the delay. It was, of course, 
incumbent on appellee to act promptly upon receiving notice of the condition 
of the insured. But for all that appears three months was a reasonable time 




















































































































Acc. ] General Accident Fire & Life Corp. v. Savage 341 





within which to enable appellee to make investigation and satisfy itself that 
it had a right to cancel the policy; and laches is not shown, in view of the 
fact that the delay complained of could not possibly have prejudiced the rights 
of the insured. 

The decree is affirmed. 


GENERAL ACC. FIRE & LIFE ASSUR. CORPORATION, Limited, v. 
SAVAGE. 
Circuit Court of Appeals, Eighth Circuit. October 7, 1929. 
No. 8326. 
35 Federal Reporter (2d) 587 

2. INSURANCE—IN ACTION ON ACCIDENT POLICY, EVIDENCE SUP- 
PORTED FINDING THAT INSURED SUSTAINED INJURY CAUSING 
DEATH. 

In action on accident policy, evidence held sufficient to support finding that 
insured sustained injury which was sole cause of death, notwithstanding con- 
flicting testimony tending to show that heart trouble was primary cause. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

5. INSURANCE—REQUEST FOR AUTOPSY PROVIDED FOR IN ACCI- 
DENT POLICY WAS SUFFICIENT, WHERE MADE WITHIN REA- 
SONABLE TIME AFTER DEATH. 

Where accident insurance policy provided that insurer should have right 
and opportunity to make autopsy in case of death, where not forbidden by law, 
and it was not agreed that request for autopsy should antedate burial, it was 
sufficient to make it in reasonable time after death. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

6. INSURANCE—CHARGE THAT REQUEST FOR AUTOPSY PROVIDED 
FOR IN ACCIDENT POLICY MUST BE MADE WITHIN REASON- 
ABLE TIME, AND THAT QUESTION OF REASONABLE TIME WAS 
FOR JURY HELD SUFFICIENT. (Comp. Laws Utah 1917, § 8124). 
Where accident insurance policy provided that insurer should have right 

and opportunity to make autopsy in case of death, where not forbidden by law, 

charge that autopsy after burial was not unlawful, under Comp. Laws Utah 1917, 

§ 8124, and that question whether request for autopsy was made in reasonable 

time after death was for jury, and that such request must be made within rea- 

sonable time, held sufficient. 

(For other cases, see Insurance, Dec. Dig. § 669[13].) 

7. INSURANCE—EVIDENCE SUPPORTED FINDING THAT INSURER’S 
REQUEST FOR AUTOPSY WAS NOT MADE WITHIN REASONABLE 
TIME. 

In action on accident policy, which provided for autopsy, evidence held to 
support finding that insurer’s request for autopsy was not made within reason- 
able time after death, where insurer had notice of claim on January 3, and 
requested autopsy January 13. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

8. INSURANCE—PLAINTIFF HELD NOT REQUIRED TO GIVE INSURER 
FORMAL NOTICE OF ACCIDENTAL DEATH OF INSURED, WHERE 
SHE KNEW OF INSURER’S ACTUAL NOTICE THROUGH LOCAL, 
AGENT. 

Where insurance company had actual notice through its local agent of ac- 
cidental death of one insured under accident policy, and plaintiff knew of such 
notice, and on account of it did not act further, plaintiff was not required to 
give insurer additional and formal notice. 

(For other cases, see Insurance, Dec. Dig. § 540.) 

Appeal from the District Court of the United States for the District of 
Utah; Tillman D. Johnson, Judge. 

Action by Florence H. Savage against the General Accident Fire & Life 
Assurance Corporation, Limited. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. F 

F. B. Critchlow, of Salt Lake City, Utah (George A. Critchlow, of Salt Lake 
City, Utah, on the brief), for appellant. 
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George F. Wasson, of Salt Lake City, Utah, for appellee. 
j Before Van Valkenburgh and Cotteral, Circuit Judges, and Scott, District 
udge. 

CoTrERAL, Circuit Judge. Florence H. Savage, appellee, obtained judgment upon 
the verdict of a jury against the appellant insurance company upon an accident 
policy it had issued, on April 8, 1914, to her husband, Herbert F. Savage, nam- 
ing her as the beneficiary, and insuring him against death from “bodily in- 
juries effected directly and independently of all other causes through accidental 
means. 

The main grounds urged for reversal are (1) that the evidence is insuffi- 
cient to show that the insured sustained an injury that was the sole cause of 
his death; (2) that competent testimony of physicians, particularly of Dr. Galli- 
gan, was erroneously excluded; (3) that the right of the company to an autopsy 
was denied by the plaintiff and not adequately covered by the instructions to 
the jury. 

The plaintiff claims her husband was in sound health before he sustained 
an accident, and the accident solely caused his death. The defendant claims 
he was afflicted with heart disease, and his death was due to that alone, or in 
combination with the accident. Because the sufficiency of the evidence is in 
question, we must review it, with regard to the accident and his previous physical 
condition. We first notice the testimony aside from that of Dr. Galligan. 

At about 1:30 p. m., on December 31, 1926, Savage fell on his back at the 
fifth or sixth step, and slid “bumping down” to the bottom of the stairs, in the 
basement of the City and County Building, at Salt Lake City. He arose and 
said to the janitor he was all right, but after walking 30 feet to a boot black 
stand he sat down in a chair and said: “My God! I hurt my back. It is killing 
me, won’t you do something for me”—adding he had slipped on a cigar stub, 
hurt himself, and wished he had been more careful. The janitor found he had 
no pulse and was cold. Some one gave him soda. He also said to Mr. Jensen, 
who came to him, “ I am hurt awful bad,” and complained of a pain in the 
small of his back on the right side, stooping and putting his hands on his back. 
He was taken to the sheriff’s office and put on a couch. According to Jen- 
sen’s account, he kept complaining every few minutes and would say, “God! 
that hurts me;” then he would feel easier and the pain recurred. His hands 
were cold, and they rubbed his hands and arms. His pulse was never more 
than 50, and down to 40 and 41. A Mr. Lawrence came and gave him a little 
whisky. 

In half an hour Dr. Galligan came, put a stethescope on his heart, felt his 
pulse, and said he would give him a little strychnine to bolster -up his heart. 
Savage wished to go home, but he was taken to a hospital, Jensen accompanying 
him, and Dr. Galligan followed soon. On the way he again complained of pain 
in his back on the right side. He made no complaint to the doctor, except of 
his back. The doctor again said he would give him something for his heart, 
and return later and see what was the matter with his back, after ordering 
hot water bottles placed at his back and feet. The only complaint Savage 
made at the hospital, until 30 minutes before his death, was the pain in his 
back near his right kidney. Then he complained of his chest and lungs, as if 
there was a load of bricks on his chest, saying, “I don’t know how long I can 
stand that; it is just so heavy it seems I can’t lift that load.’ His back was 
never examined. The nurse said he complained only of a pain in his stomach; 
he was slightly cyanotic; he was propped up in bed, and hot water bottles were 
applied to his body. He died at 3:45 that afternoon, before the doctor re- 
turned. 


He had left home that morning, saying to plaintiff he would go to Dr. 
Galligan’s office to make him a present of a pair of gloves, visit the County 
Building, and return. At noon he telephoned her he would be at home early 
that afternoon. At 2:25, Dr. Galligan telephoned her Savage had ‘met with an 
accident; it was nothing to worry about; he was all right; she didn’t have to 
hurry, but to come down and see him; she could take him home in the evening 
if he were feeling all right; he didn’t want to send him home, as it was too cold, 
and it would be better to send him to the hospital. She went immediately, ar- 
riving there at 3:50, but he had just died. 
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Dr. Galligan, called only by the defense, testified regarding the accident and 
his prior affliction. He had known Savage eight or ten years; treated him 
frequently for five years; his calls at the office being both social and professional. 
He was there at about 12:45 on December 31, 1926, and gave the doctor a pair 
of driving gloves. At the sheriff’s office he told the doctor he had slipped and 
fallen on a cigar stub and hurt himself, pointing to his stomach and tenth rib 
area, and thought he would be all right if he could get the gas off of his 
stomach. The doctor gave him a “hypodermic” of strychnine to bolster up his 
heart action, finding him very ill and desirious of going home, but told him he 
should go to the hospital and he would telephone his wife. His pulse was 48, 
regular, slow and weak; he was cyanotic; his breathing was labored and shallow, 
with a grunting respiration, which he claimed to be due to pain in his stomach 
and right side. At the hospital, he was found to be in an extremely critical 
condition, and cyanotic. The doctor examined his heart, abdomen, liver, and 
back, and gave him a heart stimulant. His pulse had not increased. His ab- 
domen showed no evidence of distention or rigidity; he complained of much 
pain chiefly in his chest, and a feeling of pressure and difficulty in breathing. 
The doctor signed orders for the nurse of caffein and sodium benzoid, heat, 
liquid foods, elevation of head, and enema. An examination after Savage’s 
death showed no sign of bruise or fracture, internal hemorrhage, or injury to 
liver or spleen. 

The doctor had an opinion as to the cause of his death, which would be 
incomplete without reference to prior information or history of the case, the 
other contributory factors. He signed a certificate of death, showing it was 
due to “Acute Cardiac Dilatation, 2% hours, contributory, fall on steps of 
County Building (secondary).” On the cover of a hospital folder or chart pre- 
pared by him appeared, “Traumatic shock from fall.” His final diagnosis was, 
“Acute Cardiac Dilatation, traumatic shock from fall, a progressive heart dis- 
ease, enlargement of the heart, a damaged heart, etc.” 

Mrs. Savage also testified regarding the health of her husband. He was very 
well the morning of the day of the accident; his health had been generally good; 
he had not complained of being ill for years any length of time, and during 16 
vears of their married life he.never complained of heart trouble or organic 
disease. He took care of the fruit and chickens, helped cut the lawn, became 
tired, but not more so than other men. When he telephoned at noon on 
December 31, 1926, he did not mention his health. He was never seriously ill; 
once had ptomaine poisoning—in 1923—developed from a banquet, but didn’t 
have dizzy spells and worked all that day. He had consulted Dr. Bailey about it. 
Dr. Galligan came and prescribed for him. He was confined to the house for 
three days. She did not recall any other doctor treating him for three or four 
vears, except occasionally Dr. Beer for stomach trouble. He had gastritis in 
1924 or 1925. Dr. Galligan did not tell her of seeing him just before the fall, 
nor that he had a heart attack. Two acquaintances testified. to his physical 
activities, apparent vigor and health, and the absence of complaint by him. 
The janitor at the County Building said that, before the accident, he looked 
apparently well—erect and steady. 

Dr. Beer testified he knew Savage about 25 years and treated him as a 
patient, but never discovered any heart disease. Examining him several times, 
he found him suffering at times from irrégularity of digestion or bowels. In 
answer to hypothetical questions based on the testimony connected with the 
accident, his opinion was he died from internal hemorrhage as a result of the 
fall; there was no evidence of acute dilatation of the heart, but, if there was, it 
was due to a reflex nervous condition brought about by the accident. He saw 
Savage about Christmas, and he seemed to be always perfectly well. Dr. Rich- 
ards, on like hypothetical questions, expressed the opinion that the accident 
precipitated the death, and it could have been due to a rupture of a blood vessel, 
a blood clot, or the shock; he did not think there was a dilatation of the heart. 
Dr. Brown examined Savage for insurance in March, 1924, and found his heart 
and pulse and blood pressure and urinalysis normal, and no physical defect. On 
December 8, 1926, his general appearance was good, with normal blood pressure, 
pulse, heart, lungs, and kidneys. 

Dr. Viko testified for the defense upon hypothetical questions that in his 
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opinion the principal cause of the death was heart disease and the fall the con- 
tributory cause. Dr. Van Scoyoc testified also for the defense; his opinion based 
on like questions was the death was caused by heart disease, which may or may 
not have been contributed to by the fall, and the fall would not cause a rupture 
to the kidney or the liver. 

[2] From ris resume, it appears on one side there was evidence of prior 
health, absence of symptoms of heart trouble, the fact of the accident, and expert 
opinion the death was due to the accident. On the other, the evidence, including 
opinions, tended to establish heart trouble was a primary or one cause of the 
death. In determining whether the finding of the jury was justified, the test 
to be applied is whether there was substantial evidence to sustain it. A. B. 
Small Co. v. Lamborn & Co., 267 U. S. 248, 45 S. Ct. 300, 69 L. Ed. 597; Dustin 
Grain Co. v. McAllister (C. C. A.) 296 F. 611. There was such evidence before 
the jury. It warranted a finding in favor of the plaintiff on the issue, and the 
verdict was properly accepted by the trial court. 

[3] Two special grounds are advanced to establish a waiver of the objection 
to the testimony of Dr. Galligan respecting the physical condition of Savage 
prior to the fall: First, because the plaintiff made the doctor’s treatment after 
the fall and statements to and by him during such treatment a part of her case; 
second, because a part of the doctor’s chart, disclosing the words “traumatic 
shock from fall,” was shown to the jury by plaintiff on cross-examination as a 
part of his final diagnosis. The questions put to this witness and the offer of 
proof explicitly sought to elicit the fact that Savage had been previously afflicted 
with heart disease. 

The Utah statute (Compiled Laws 1917, section 7124) is as follows: “A 
physician or surgeon cannot, without the consent of his patient, be examined in 
a civil action, as to any information acquired in attending the patient which was 
necessary to enable him to prescribe or act for the patient.” 

The doctor was called by the defendant. He was asked and answered fully 
concerning his visit to the sheriff’s office and communications with and treatment 
of Savage. The objections came when he was asked about a prior call upon him 
by Savage at 12:45. He said Savage gave him a pair of gloves, and made a 
statement about his health. He was asked whether Savage was well or sick at 
the time, and again if he treated Savage, and the answers were excluded; also 
as to a question whether the doctor made any statement as to what was the 
matter with Savage. The doctor was asked and answered fully as to events at 
the hospital. The death certificate prepared by him was first excluded, but later 
objection was waived and it was introduced. The doctor said he had an opinion 
as to the cause of the death. The court ruled he might give answers, but not 
by considering previous history. The doctor then said he could not answer 
completely without it, and this answer was repeated more definitely. The doctor 
identified “Exhibit A” as the order or chart he wrote and left for the nurse. It 
was excluded on,objection that it was incompetent. The death certificate signed 
by the doctor was then introduced by the defendant. It recited (as before stated) 
the cause of death was acute cardiac dilatation, duration 2% hours; contributory, 
fall on steps of County Building (secondary). 


Following this, certain questions were proposed by counsel for the plaintiff, 
after he stated it was without waiving his right of privilege, and then he picked 
up the folder on the hospital chart, one of the sheets of which had been offered 
as “Exhibit A” and excluded, and asked the doctor if that record was signed by 
him and it appeared there his final diagnosis, chief pathological condition was 
“traumatic shock from fall,’ and he answered the questions in the affirmative. 
The witness was asked fully about this on redirect examination, and he was 
examined at some length, until it was elicited that by the use of the words “acute 
heart dilatation” his impression was “it was the end stage of a heart that was 
damgaed, plus the history that the man had had a severe fall,” and by damaged 
he meant “that there had been some process going on over a long period prior to 
the death of the individual.” He was asked this question, “In other words, it 
was a diseased heart?” On objection, the court ruled the reference to “his past 
history” should be excluded. Later the doctor testified he examined Savage in 
December, 1923, and, being asked if he was then suffering from a diseased heart, 
an objection was sustained. 
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The doctor was asked if, as a result of the final diagnosis on the chart, his 
opinion was that the acute dilatation of the heart was the result of a pre-existing 
disease, and an objection was sustained. Asked if that diagnosis was based on 
what he saw at the hospital and the sheriff’s office, and previous knowledge as to 
condition of him acquired before that day, an objection was also sustained. His 
statement to Mr. Wright that the death was due to acute dilatation superinduced 
by a fall, as a contributory element, was based on his entire knowledge. It was 
urged that defendant was entitled to inquire further as to the cause of the 
death, and the court ruled the question was not opened by the examination for 
the plaintiff. 

The defendant offered to prove by the witness certain facts, to wit, that on 
December 31, 1926, at 12:45, Savage told Dr. Galligan that he was sick and asked 
to be examined, saying he was in apparent distress, complained of pain in the 
pit of his stomach, the doctor was of the opinion he was suffering from a serious 
disease of the heart, advised him to go home immediately, and go to bed, Savage 
stated he had a little business to attend to at the County Building first, and 
then would go home, and that in the opinion of the doctor the primary cause 
of the death was the same diseased condition of his heart. The offer was 
excluded on objection. 

From this reference to the evidence, we hold the plaintiff did not waive her 
privilege on the second ground urged by offering the cover sheet of the hospital 
record. It was elicited on cross-examination with an effective reservation against 
waiver. See 10 Ency. Ev. p. 150. Again, the same matter was shown by the 
certificate of death and in various other ways, and was not questi@ned, and, 
being a mere repetition, it was harmless in its influence upon the jury. 

[4] The defendant must therefore be confined to the first ground of alleged 
waiver. Counsel rely mainly on the two cases decided by the Utah Supreme 
Court—Dahlquist v. D. & R. G. Co., 52 Utah, 438, 174 P. 833, and Moutzoukos v. 
Mut. Ben. Health & Accident Ass’n, 254 P. 1005—both of which proceeded upon 
general principles rather than the state law, which we have quoted. The above 
cases well illustrate the apparent confusion in the authorities. It is largely 
accounted for by different statutes defining a privilege that did not exist at com- 
mon law. The first prevailing opinion in the Dahlquist Case held the plaintiff 
waived objection to a physician’s testimony when he testified concerning his 
treatment and injuries and called another physician to testify to the extent of 
them. The second opinion was to the effect that the plaintiff only waived the 
privilege by testifying to the physician’s statement about the injuries and treat- 
ment. The third opinion concurred with the second. There was a dissenting 
opinion by one Justice, in which another concurred. In the Moutzoukos Case, 
the Dahlquist Case was followed, in holding that testimony of the plaintiff to 
the favorable opinions of the doctor concerning his physical condition removed 
the bar to his testimony. 

We are unable to agree with the first opinion in the Dahlquist Case, some 
of the authorities cited being either inapplicable or unsound, and we regard it 
as opposed to the doctrine of Arizona & N. M. Ry. Co. v. Clark, 235 U. S. 669, 
35 S. Ct. 210, 212, 59 L. Ed. 415, L. R. A. 1915C, 834, where it was said: “The chief 
policy of the statute, as we regard it, is to encourage full and frank disclosures 
to the medical adviser, by relieving the patient from the fear of embarrassing 
consequences. The question of dealing justly as between the patient and third 
parties is a secondary consideration.” 

But the cases are distinguishable, in that the plaintiff did not testify regard- 
ing the injury to her husband from the fall, or the freatment given to him, her 
witnesses did not testify to any opinions of Dr. Galligan, and the doctor’s con- 
versation with her was but a reassurance the injury was not serious to allay 
fear, it was obviously incorrect, it did not rise to the dignity of a professional 
opinion, and the jury could not have so regarded it. In Steen v. First National 
Bank, 298 F. 36 (8 C. C. A.), it was held that a party after testifying to confiden- 
tial communications waives objection to the testimony of the other parties to 
them. In Union P. R. Co. v. Thomas, 152 F. 365 (8 C. C. A.), the court ruled 
tthe waiver of communications between the physician and patient arose from 
the testimony of the latter to them. 

Our view of the authorities is they fairly establish that, where a statute does 
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not define a waiver of the bar against the testimony of a physician, the mere 
fact that the injured party or his successor in interest testifies does not waive the 
bar; that, if he testifies to communications with and opinions of the physician, 
there is a waiver as to such matters; and that calling one physician is not a 
waiver as to another, except with regard to the same consultation. See 10 Ency. 
Evidence, pp. 147, 148, 149, 145. We hold, therefore, that there was no waiver 
of privilege on the first ground taken for the appellant, and that the trial court 
committed no error in his rulings upon the testimony of Dr. Galligan. The like 
view applies to the contentions upon the testimony of the other physicians as 
witnesses in the case. ; ; 

[5-9] The next question relates to the refusal of the plaintiff to permit an 
autopsy. The policy provides: 

“Section 4. Written notice of injury on which claim may be based must 
be given to the corporation within 20 days after the date of the accident causing 
such injury. In the event of accidental death immediate notice thereof must be 
given to the corporation. 

“5. Such notice given by or in behalf of the insured or beneficiary, as the 
case may be, to the corporation at 55 John street, New York City, N. Y., or to 
any authorized agent of the corporation, with particulars sufficient to identify 
the insured, shall be deemed to be notice to the corporation. Failure to give 
notice within the time provided in this policy shall not invalidate any claim if it 
shall be shown not to have been reasonably possible to give such notice and 
that notice was given as soon as reasonably possible.” 

“8. The corporation shall have the right and opportunity to examine the 
person of the insured when and so often as it may reasonably require during 
the pendency of claim hereunder, and also the right and opportunity to make an 
autopsy in case of death where it is not forbidden by law.” 

A statute of the state of Utah (Comp. Law 1917, § 8124) provides: “Any 
person who mutilates, disinters, or removes from the place of sepulchre the dead 
body of a human being without authority of law, is guilty of a felony. But the 
provisions of this section do not apply to any person who removes the dead body 
of a relative or friend reinterment, nor to any physician who shall make a post 
mortem examination with the consent of relatives or friends of the deceased.” 

The trial court instructed the jury as follows: 

“Under the statute above quoted it was not unlawful to perform an autopsy 
on the deceased after burial and after the 13th day of January, 1927, if the 
plaintiff, the wife of the deceased, had consented to it; and under the above 
quoted provision of the policy the defendant was entitled to perform an autopsy 


on the body of the deceased unless it unreasonably delayed making demand to 
exercise such right. 


“It was the duty of the defendant to exercise’ due diligence after notice of 
death of the deceased to claim the right and opportunity to make an autopsy. 
Whether the defendant exercised due diligence after notice of the death of the 
deceased is a question in the case to be determined by you from all the facts in 
evidence before you. Whether the company unreasonably delayed making de- 
mand to perform an autopsy, and thereby waived the right, is, I say, a question 


in the case of the facts for you to determine from all the pertinent evidence in 
the case. 


“If the demand to perform an autopsy made by the defendant in the letter 
mailed the 13th of January was made within a reasonable time under and in 
consideration of all the facts and circumstances of this case in evidence before 
you, then the refusal of the plaintiff to permit the defendant to perform an 


autopsy would prevent recovery by her and your verdict must be for the 
defendant. 


“Tf, on the other hand, you shall find under all the pertinent facts and 
circumstances in the case before you that the defendant delayed unreasonably 
in making demand to perform an autopsy on the body of the deceased, the refusal] 
of the plaintiff to perform it would not constitute any defense to plaintiff’s suit.” 

Several requests for instructions were tendered by the defendant to the 
effect that the defendant had no duty to demand an autopsy until it had notice 
the death of the insured was accidental within the meaning of the policy and 
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the loss claimed therefor, that the right was not waived unless the demand was 
unreasonably delayed after such notice, and that the autopsy was not required 
before the burial of the-insured. The refusal to give these requests is said to 
have been prejudicial error. 

The facts pertaining to this branch of the case are not in dispute. Savage 
died on the afternoon of- Friday, December 31, 1926. The body remained in the 
undertaking parlors from that time until the funeral services, which commenced 
at 2 p. m. of Monday, January 3, 1927, and the interment occurred at about 3:15 
p. m. that day. E. L. Sloan, the local agent of the defendant, was in California 
at the time. His son, who was secretary of the fire department, took care of 
the detail work of his father’s office and had charge of it. The son and an aunt, 
Miss Sloan, answered telephone calls for the elder Sloan. On January 3, the 
son was at the office from 12 to 2, and after 5 o’clock. He had a telephone 
conversation relative to notice of proofs of loss for this death, with his aunt, 
who called him in the afternoon of that day. On Sunday, January 2, 1927, not 
earlier than 8 p. m., he sent a telegram to the company, as follows: 

“Night Letter. January 2, 1927. General Accident Assurance Corporation, 
Fourth and Walnut Streets, Philadelphia, Penn. Assured under Utopia Accident 
Policy, 508202, renewal certificate 109990, Herbert F. Savage, fell December 3lst, 
and died same date. Please send immediately necessary blanks. 

“Colect. E. L. Sloan.” 

On January 3, A. W. Wright notified the local office of the company of the 
accident and death of Savage, and asked them to get the blanks to file a claim. 
He called the office that morning, and told the junior Sloan Mrs. Savage wanted 
him to take care of the proof of death for her. Sloan replied they did not 
keep papers in the office, he had wired for them the day before, and when they 
reached him he would be glad to turn them over; also stating he had noticed 
Savage had been accidentally killed. Miss Sloan testified she had a telephone 
conversation with some one in Wright’s office on the afternoon of January 3, 
and was then told of Savage’s death. She had heard of it in the paper. He 
asked if she would send the papers, and she told him she was not privileged to 
do that, but would get in touch with the junior Sloan, and immediately she called 
him and informed him of the facts. 

The company doubtless had notice of the claim in the early morning of 
January 3. True, the notice was given by young Sloan, representing the local 
agent, but Wright’s conversation early the next day was a notice to him of the 
accidental death of Savage, and of the plaintiff’s desire to make a claim therefor 
against the company, and he took no further step at the time on account of the 
telegram. We think these transactions should be regarded as notice to the com- 
pany, early on January 3, of the accident and the claim of the plaintiff to the 
insurance. On January 13, 1927, the defendant’s attorneys wrote the plaintiff, 
requesting for the company, upon instructions, permission for an autopsy upon 
the body of Savage, asking her answer in any event within 10 days. The letter 
admitted notice to E. L. Sloan of the accidental death of Savage on December 
31, 1926. The request was refused by her. 

The policy itself conferred the right to examine the person of the insured 
as often as the company might reasonably require, and also the right and 
opportunity to make an autopsy in case of death. These provisions, construed 
together, gave the right to an autopsy when reasonably required. As it was 
not agreed the request should antedate the burial, it was sufficient to make it 
in a reasonable time after the death. 

We think the charge of the court was sufficient. There was no way to 
determine whether the request was made within a reasonable time but to obtain 
a determination by the jury. It was a question of fact under all the circum- 
stances. As counsel for the plaintiff insist, the autopsy could have been made 
on January 3, after the telegram from Mr. Sloan reached the company that 
morning, and before the funeral that afternoon. This was most appropriate, but, 
of course, unnecessary under the policy, as the company had a reasonable time 
to demand the privilege. The autopsy was important enough, in view of the 
very serious claim of the company that the insured came to his death because 
of heart disease, at least in part, which would be a complete bar to plaintiff’s 
recovery. Yet the right to the autopsy was conditioned by contract upon a 
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request within a reasonable time. The jury resolved the question upon the 
evidence in favor of the plaintiff, and we hold it was a finding of fact, which 
should not be disturbed on appeal. 

The jury certainly understood from the charge that the privilege of an autopsy 
must be within a reasonable time after notice of the death from accident on 
January 3. No further notice was necessary, after it developed that on January 
2, 1927, the agent’s telegram notified the company of the fall and death of the 
insured on December 31, 1926, and asked for blanks, evidently meaning for proof 
of loss under the policy, and, after.plaintiff’s agent learned of the telegram, 
naturally no further step would be taken in her behalf to that end. The con- 
tention of appellant is hypertechnical; and it is, virtually, that the company had 
actual notice, through its local agent, of the accidental death, as the plaintiff 
knew, and on account of which she did not act further, yet she should have given 
the company additional and formal notice. We cannot agree there is merit in 
this contention. 

We think the further request that the demand for the autopsy need not have 
preceded the funeral was unnecessary, and was sufficiently covered by the charge 
as given, inasmuch as the jury was directed to find for the defendant if the 
request was made within a reasonable time after notice of the death, and this 
clearly meant and must have been understood by the jury as relating to the time 
before as well as after the funeral. 

We find no prejudicial error in this record, and accordingly the judgment 
of the District Court is affirmed. 


STANDARD ACC. INS. CO. v. ROSSI. 
Circuit Court of Appeals, Eighth Circuit. November 4, 1929. 
No. 8506 
35 Federal Reporter (2d) 667. 

1. INSURANCE—WHETHER THERE WAS INDEPENDENT ACCIDENT- 
\L CAUSE OF DEATH WITHIN ACCIDENT POLICY HELD FOR 
JURY. 

In action on accident policy, evidence held sufficient to take to jury question 
whether there was independent accidental cause of death, though testimony was 
conflicting. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2. INSURANCE—IN ACTION ON ACCIDENT POLICY, INSURER ASSUM- 
ING GIVING OF PROOFS OF LOSS IN ANSWER WAIVED PROVIS- 
ION REQUIRING PROOFS WITHIN SPECIFIED TIME. 

In action on accident insurance policy, provision of policy requiring written 
proofs of loss within specified time held waived by insurer’s allegation in answer 
assuming giving of notice and of proofs. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

5. INSURANCE—PROVISION OF ACCIDENT POLICY GIVING INSURER 
RIGHT TO MAKE AUTOPSY HELD VALID AND ENFORCEABLE. 
Provision in accident policy giving insurer right to make autopsy in case of death, 

where it is not forbidden by law, held valid and enforceable, and failure to accede 

to demand for autopsy when seasonably and reasonably made is breach of policy 
contract. ~ 

(For other cases, see Insurance, Dec. Dig. § 549.) 

6. INSURANCE—INSURER’S RIGHT UNDER ACCIDENT POLICY TO 
MAKE AUTOPSY HELD NOT BARRED BY ARKANSAS STATUTE 
Crawford & Moses’ Dig. Ark. §§ 2723-2725.) 

Insurer’s right under accident policy to make autopsy is not barred by Crawford 
& Moses’ Dig. Ark. § 2723, relative to removal of body from grave, section 2724, 
relative to purchasing body, or, section 2725, relative to opening grave. 

(For other cases, see Insurance, Dec. Dig. § 549.) 
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7. INSURANCE—IN ACTION ON ACCIDENT POLICY, EVIDENCE PRE- 
SENTED ISSUE WHETHER REQUEST FOR AUTOPSY WAS REA- 
SONABLY AND SEASONABLY MADE, NOTWITHSTANDING EM-.- 
BALMING. 

In action on accident policy, evidence held sufficient to present issue whether 
insurer’s request for autopsy was reasonably and seasonably made as against con- 
tention that autopsy would necessarily have been ineffective to disclose cause of 
death, owing to embalming. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

8. INSURANCE—UNDER ACCIDENT POLICY, ACCIDENT IS CONSID- 
ERED CAUSE OF INJURY, WHEN IT CAUSES DISEASED CONDI- 
TION, OR EXISTING DISEASE HAS NO CAUSAL CONNECTION, 
BUT NOT WHERE EXISTING DISEASE, CO-OPERATING WITH AC- 
CIDENT, RESULTS IN INJURY. 

As regards liability under accident policy, accident alone is considered as cause 
of injury or death when accident causes diseased condition, which, together with 
accident, results in injury, or when disease existing at time of accident had no 
causal connection with injury, but accident cannot be considered as sole cause or as 
cause independent of all other causes, when existing disease, co-operating with 
accident, resulted in injury. 

(For other cases, see Insurance, Dec. Dig. § 454.) 

9. INSURANCE—GIVING AND REFUSAL OF INSTRUCTIONS, WITH 
RESULT THAT QUESTION WHETHER INSURER REQUESTED 
AUTOPSY WITHIN REASONABLE TIME WAS TAKEN FROM JURY, 
HELD ERROR UNDER EVIDENCE. 

In action on accident insurance policy, there was error in instructing that request 
for autopsy was not made within reasonable time and in refusing instruction sub- 
mitting such question to jury, in view of evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

10. INSURANCE—STATUTE IMPOSING PENALTIES FOR DELAY IN 
PAYING LOSS IS INAPPLICABLE, WHERE REFUSAL TO PAY 
WITHOUT SUIT IS BASED ON HONEST, FAIRLY DEBATABLE DIF- 
FERENCE OF OPINION (Crawford & Moses’ Dig. Ark. § 6155). 

Crawford & Moses’ Dig. Ark. § 6155, relative to penalties and attorney’s fees 
to be assessed when insurance company delays in paying loss, should not be con- 
strued to demand imposition of such penalties, where refusal to pay without suit 
is based on honest and fairly debatable difference of opinion. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

11. INSURANCE—ACCIDENT INSURER’S FAILURE TO PAY LOSS WITH- 
OUT RESORT TO COURTS HELD JUSTIFIED UNDER CIRCUM- 
STANCES AS REGARDS LIABILITY FOR PENALTIES AND ATTOR- 
NEY’S FEES FOR DELAY (Crawford & Moses’ Dig. Ark, § 6155). 

Action of accident insurance company in refusing to pay loss without appealing 
to court for judicial determination of liability held justified as regards liability for 
penalties. and attorney’s fees for delay under Crawford & Moses’ Dig. Ark. § 6155, 
in view of dispute as to whether autopsy was demanded within reasonable time, and 
as to whether death was result of disease. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from the District Court of the United States for the Eastern District 
of Arkansas; John E. Martineau, Judge. 

Action by Emma Rossi against the Standard Accident Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed and remainded. 

Merritt U. Hayden, of Detroit, Mich. (Price Shofner, of Little Rock, Ark., on 
the brief, for appellant. 

Ed. B. Dillon and S. S. Jefferies, both of Little Rock, Ark., for appellee. 

Before Kenyon and Van ValkenBurgh, Circuit Judges. 

VAN VALKENBURGH, Circuit Judge. This suit is brought by appellee as the 
widow of Joseph Rossi, deceased, who held an accident policy in appellant com- 
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pany. By this policy appellant insured the deceased against loss resulting from 
bodily injuries effected directly, exclusively, and independently of all other causes 
through accidental means. It is conceded that on the 20th day of February, 1927, the 
automobile of Joseph Rossi, in which he was riding, collided with another automo- 
bile, with the result that Mr. Rossi’s car was overturned. No witness saw Mr. 
Rossi while in his car prior to the collision, and none of them saw him alight from 
the car. He was seen, however, standing on the walk or curb at or about the point 
where the accident occurred. The testimony tends to establish that Mr. Rossi was 
taken to his home, but was not continuously confined to bed, nor to the house, until 
March 5, 1927. In the meantime, he was driven down town, on at least three oc- 
casions, where he transacted some business, and attended police court in connection 
with a trial growing out of this same collision. On the latter date he took to his 
bed, where he remained until March 11th, on which day he died. The testimony 
produced by appellee, and embodied in a hypothetical question propounded to expert 
witnesses, was to the effect that two days before his death his color began to change 
to a dark blue, which continued, and that shortly before death his breathing be- 
came labored and he suffered a severe hemorrhage, in which there was expelled 
from his mouth a large quantity of bluish, lumpy, coagulated, and stringy blood. 
Before the accident, his complexion was ruddy, and his general physical appearance 
was that of health. The testimony of plaintiff’s experts was to the effect that death 
was occasioned by thrombosis or embolus, resulting from trauma. As one witness 
put it: “* * * It is quite possible that the injury that he had, appearing to be 
struck over the liver, that that may have produced a blood clot, which got into the 
circulation and a piece of that blood clot was washed off and got into the portal 
circulation, | mean the circulation of the lungs, and dammed up the blood so, a spot 
in the lungs, and as a result of that he had this typical black blood hemorrhage 
from his mouth and accompanying symptoms. I would say that was the most 
probable explanation of his death.” 

It is conceded that some years prior to the accident Mr. Rossi had had what one 
of the expert witnesses for plaintiff desscribes ‘“‘ as an extensive tubercular pro- 
cess.” He says: 

“Tf you ask me if the lung was diseased, that was perfectly obvious. 

“Q. There was danger that the disease might become active at any time? A. 
It might be. The old tuberculosis is always liable to become active. But a man 
don’t die from re-inactivated tuberculosis in nineteen days. He dies in several months 
or several years. There is a slow process unless he dies with an acute hemorrhage, 
which he did.” 

X-ray pictures taken in November, 1926, disclosed these lesions—then apparently 
healed. There was a great deal of scar tissue scattered throughout the lungs, in- 
dicating that he had had a very extensive involvement of those organs. It was the 
contention of appellant that death was caused by this tubercular condition, aggra- 
vated and excited into renewed activity perhaps by the accident, but nevertheless the 
primary cause of death. In support of this contention it introduced the certificate of 
death, filed by the attending physician, which contained the following: 

“The cause of death was as follows: Pulmonary Tuberculosis made active by 
accident (Car) (duration) 4 yrs. Contributory Car Accident (Secondary).” 

Again, the same physician in his initial report, submitted to appellant on Feb- 
ruary 25, 1927, stated that the accident occurred because “car in which patient was 
riding was struck by another car and turned over.” In reply to the question, “Give 
an accurate and complete description of the nature and extent of the injury,” he 
replied : 

“Contusion and brush burn of forehead. Contusion and sprain of right lumbar 
and lower chest region. Wound on right leg. Bruise on left thigh.” 

He also stated in answer to inquiry of whether there was any history or evidence 
present of pre-existing injury or disease, that deceased “had tuberculosis of right 
lung.” He further stated that the injured person would be able to resume his 
usual work in three weeks, or perhaps four. Medical witnesses introduced by ap- 
pellant testified that from what was brought out in evidence they could not say 
definitely what was the cause of death, but that from the symptoms detailed the 
death could have been caused either by the accident, or by something not at all 
related to it, to wit, tuberculosis. It was further their opinion that, if death was 
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caused by embolus, as stated by witnesses for appellee, then an autopsy would have 
disclosed that fact. This view is thus expressed by Dr. Ogden, witness for ap- 
ellant : 

. “An embolus which is a blood clot floating in the blood vessel, stops up the 
blood vessel in the lung, of sufficient size to cause the patient to be blue and to cause 
death would leave this area of the lung perfectly recognizable at an autopsy, even 
though the embolus itself was not there, even though the embolus had been destroyed 
in the process of embalming, but the area of the lung involved by the embolus 
would still be recognizable.” 

On April 8, 1927, appellant served upon appellee a request, in writing, for 
autopsy upon the body of Rossi, so that the cause of death might be determined. To 
this request appellee apparently at first consented upon advice of counsel, but a day 
or two later the demand was refused. The insurance contract provides that: 

“The Company shall have the right and opportunity to examine the person of 
the insured when and so often as it may reasonably require during the pendency of 
claim hereunder, and also the right and opportunity to make an autopsy in case of 
death where it is not forbidden by law.” 

Witnesses for appellee deny that an autopsy would probably disclose the cause 
of death, and counsel for appellee contend that the statutes of Arkansas forbid the 
holding of an autopsy, at least without the consent of the widow, and that, in any 
event, the request came too late. The funeral was held, and deceased was placed in 
a receiving vault, on March 14, 1927. Apparently the first notice that appellant had 
of the death was on March 25, 1927, when the Union Trust Company, of Little 
Rock, acting for appellee, asked for blanks for making proof of a death claim under 
the policy. It will be remembered that the first report of the accident, made by the 
physician in charge, indicated that the injury was not of a serious character. The 
demand for autopsy was made within approximately two weeks after the application 
for blanks for making proof, and four weeks after the death. The Arkansas 
statute in question is section 2723 of Crawford & Moses’ Digest, 1921, to wit: 

“Removal of Body From Grave. Every person who shall remove the dead body 
of any human being from the grave or other place of interment, for the purpose 
of stealing the same, or for the purpose of dissection, or from mere wantonness, 
shall be deemed guilty of a misdemeanor.” 

The court held that the request for autopsy was not made within a reasonable 
time, and so instructed. Upon submission, the jury returned a verdict for appellee. 
In addition to the principal sum named in the policy, the court assessed damages, for 
failure to pay after demand made, in the sum of $900, and attorney’s fees in the 
further sum of $750. This action was taken under section 6155, Crawford & Moses’ 
Digest, 1921, which provides: 

“Penalties and Attorney’s Fees. In all cases where loss occurs, and the fire, 
life, health, or accident insurance company liable therefor shall fail to pay the same 
within the time specified in the policy, after demand made therefor, such company 
shall be liable to pay the holder of such policy, in addition to the amount of such 
loss, twelve per cent. damages upon the amount of such loss, together with all 
reasonable attorney’s fees for the prosecution and collection of said loss; said at- 
torney’s fees to be taxed by the court where the same is heard on original action, by 
appeal or otherwise and to be taxed up as a part of the costs therein and collected 
as other costs are or may be by law collected.” 

The contentions of appellant are as follows: 

“(1) That there was not sufficient competent evidence warranting the submis- 
sion to ‘the jury of the question whether, in accordance with the provisions of the 
insuring clause of the policy sued on, the death of Joseph Rossi resulted “from 
bodily injuries effected directly, exclusively and independently of all other causes 
through accidental means. 

“(2) That there is a failure of evidence of compliance, by appellee, with the 
policy obligation to give proof of loss, or of any waiver of that provision of the 
policy by appellant. 

“(3) That the undisputed evidence established that a seasonable demand for an 
autopsy upon the body of Joseph Rossi was made by appellant upon appellee, to the 
end that the cause of death might be determined and that such autopsy was ultimately 
refused by appellee, for which reason she was not entitled to recover under the 
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policy and for which reason the Court should have directed a verdict in favor of 
appellant. 

“(4) That the testimony of witnesses, other than appellee, with respect to ex- 
clamations of pain by Rossi following the collision was of such a character, both 
as to lack of materiality and as to not being a part of the res gestz, that same should 
not have been admitted and the jury permitted to consider it. 

“(5) That the testimony of appellee, with respect to statements of pain by 
Rossi, several days after the collision, was inadmissible because privileged and be- 
cause not a part of res geste. 

“(6) That if, under all the circumstances established by the evidence, the ques- 
tion of whether the demand for the autopsy was made by appellant within a reason- 
able time after the death of Joseph Rossi was involved in the case at all, that question 
was one of fact to be submitted to the jury under proper instructions of the Court, 
and not one of law to be determined by the Court, and that the Court, therefore, 
erred in charging the jury, as a matter of law, that the demand for the autopsy had 
not been made within a reasonable time after Rossi’s death. 

“(7) That the Court erred with respect to the instructions given to the jury 
and with respect to failure to charge as requested by appellant. 

“(8) That appellee failed to prove sufficient facts to warrant the assessment 
of penalty and attorney’s fee under the Arkansas statute.” 

[1] 1. In addition to what has been recited in the foregoing statement of 
facts, the record discloses sufficient evidence tending to establish an independent 
accidental cause of death, to warrant submission to a jury. The testimony was, of 
course, conflicting, but no useful purpose could be subserved by further analysis in 
this opinion. 

[2] 2. It is true that no formal proofs of loss of the nature prescribed by the 
policy were submitted to appellant. It is also true, as stated by counsel for appel- 
lant, that provisions in accident policies for the giving of notice and proofs of death 
are valid and enforceable, and, unless waived, are conditions to recovery on the 
policy. But we think there was a waiver of the provision requiring written proofs 
within a specified time, in the form of an admission that such proofs were furnished. 
In appellant’s answer the following appears: 

“Further answering, the defendant states that, within a reasonable time after 
notice and proof of death were furnished to it, a demand was made upon the 
plaintiff, Emma Rossi, that the defendant be allowed to perform an autopsy upon 
the body of Joseph Rossi under the terms of the policy in order that the cause of 
death might be ascertained.” 

The burden of the defense interposed by the answer was that the insured did 
not die as the result of bodily injury effected directly, exclusively and independently 
of all other causes by the alleged automobile collision, and that defendant had been 
denied opportunity to establish that fact by means of autopsy. The giving of notice 
and proofs was affirmatively assumed in the pleading. The case was tried on that 
theory, and in the face of this state of the record appellant cannot now be heard to 
assert such alleged default on the part of appellee. 


[3] 4. An injury to the insured of some character, through an automobile col- 
lision, was abundantly proved, and but formally contested. Exclamations of pain 
made by Mr. Rossi immediately after the accident, as testified by witnesses for 
appellee, were obviously a part of the res geste, and therefore admissible. 

[4] 5. The testimony of the wife with respect to statements of Rossi as to pain 
suffered, made several days after the accident, was incompetent under the laws of 
Arkansas (section 4146, Crawford & Moses’ Digest of 1921), and should not have 
been admitted. However, it was merely cumulative in nature, and served only to 
confirm what was already abundantly proved and practically conceded. Under the 
record before us, no prejudice resulted, and no reversible error was committed 

[5-7] 3, 6, and 7. We come now to the more serious of the errors assigned. 

It is well established that, in the absence of express statutory prohibition, the 
employment of autopsy to discover the cause of death, in both criminal and civil 
cases, is a recognized and legitimate proceeding, and that a provision in an accident 
policy of the character before us is a valid and enforceable provision of the con- 
tract. Failure to accede to a demand therefor, when seasonably and reasonably 
made, is a breach of the policy contract. Appellee claims that the law of Arkansas 
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prohibits autopsies, at least in the absence of consent, The statute relied upon has 
already been quoted. It occurs in Crawford & Moses’ Digest under the heading 
“Cemeteries; Violation of Graves.” The two sections immediately following section 
2723 shed light upon the meaning and purpose of this legislation: 

“§ 2724. Purchasing Body. Every person who shall purchase or receive the 
dead body of any human being, knowing the same to have been disinterred con- 
trary to law, shall be deemed guilty of a misdemeanor. 

“§ 2725. Opening Grave. Every person who shall open a grave or other place 
of interment, with the intent to remove the dead body of any human being for the 
purpose of selling the same, or for the purpose of stealing the coffin, or any part 
thereof, or the vestments or other articles interred with any dead body, shall be 
deemed guilty of a misdeameanor.” 

It is undisputed that appellant sought disinterment neither for the purpose of 
stealing the body nor from mere wantonness. Appellee apparently objected to the 
autopsy on the ground that it involved dissection, and it is insisted that the Arkan- 
sas statute forbids the removal of the body for the purpose of dissection. Clearly 
this is a perversion of the plain intendment of the language used. The legislative 
prohibition was addressed to the unlawful practices obtaining in times past, before 
modern methods of burial prevailed whereby comparative security is attained. 

3odies were exhumed, removed, and sold for dissection for scientific purposes. The 
desecration of graves was made the subject of commercial traffic, and it is against 
this practice that this law was aimed. It had no reference to post mortem examina- 
tions for the purpose of detecting the commission of crime or of fraud or injustice 
in civil proceedings. We do not find that the contract right to autopsy is within the 
prohibition of the Arkansas statute. 

A second ground of objection to autopsy in this case is the contention that it 
would necessarily have been ineffective to disclose the cause of death. We do not 
think the record supports this contention. The details of the embalming are 
given. On March 14, 1927, the body was enclosed in a sealed casket and was placed 
in a mausoleum, above ground, where it remained for a period of nine months. 
The demand for autopsy was made April 8, 1927. Dr. Bledsoe, a witness for ap- 
pellee, testified as follows: 

“Q. If this death was caused from embolism, do you say that an autopsy would 
have disclosed any rupture, or I believe you Doctor, call it an infarct. 

“Q. Infarct simply means a portion of the lungs that is dammed off by an 
embolus. A. Now, I simply said that after a man has been embalmed and has been 
dead for the length of time that this man was dead, that the chances were that an 
autopsy wouldn’t have shown the minute pathology that was shown by an embolus 
and the chances are in the process of embalming if it was clogged up it would be 
washed out by the embalming fluid. 

“Q. Aren’t there also chances that it might be there? A. I am merely specu- 
lating. 

“QO. If the embalming of the body did destroy evidence of minute pathology of 
embolus would it still not be true, that the infarct would be recognizable by an 
autopsy? A. It might be if an infarct existed. An infarct might be a very large 
thing. 

“0. Doesn’t an infarct, in other words, a portion of the lungs dammed off, al- 
ways result from embolus? A. It usually does. 

“Q. If this man had died from embolus wouldn’t it have disclosed whether or not 
there was an infarct? A. It would depend upon the size of the infarct. If it was 
a gross thing, that involved a portion of the lung as big as my hand, it is possible 
it would have shown it.” 

A part of the testimony of Dr. Ogden, for the defense upon this point has been 
quoted above. The following is to be added: 

“Q. I will ask you first what experience if any you have had in the autopsy? 
A. I taught pathology, or was Professor of Pathology for several years, was Coro- 
ner’s Physician here in Little Rock for eight years, and of course, about the num- 
ber I have done, I don’t know. 

“Q. Probably hundreds or more? A. Oh, yes. 


“Q. In your handling of autopsies have you performed autopsies and been 
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present and witnessed autopsies on bodies that had been emblamed for a period 
of one month or more? A. Yes, sir. 

“Q. Numbers of cases? A. Yes, several, just how many I don’t know, but 
several cases. 

“Q. You are familiar from the testimony of Mr. Woolery here and from your 
knowledge of embalming, you are familiar with the effect of the embalming fluid on 
the human body. A. Yes. 

“Q. Now, testifying from what he said as to the embalming of Mr. Rossi’s body 
and the testimony here which you have heard as to the injury of Mr. Rossi and his 
death, would it in your opinion have been any benefit in finding out the probable 
cause of Mr. Rossi’s death to have had an autopsy shortly after the 8th of April, he 
having died the 11th of March, and the body having been embalmed that day? A. 
I think it is highly probable that the cause of death could have been determined, by 
an autopsy at that time following that method of embalming and with the body pre- 
served in a sealed casket. 

“Q. You have performed autopsies on bodies that had been embalmed for that 
length of time or more? A. Yes.” 

Dr. Cull, another defense witness, has this to say: 

“Q. From the testimony here and the kind of embalming that was done, would 
you say that thirty days or a short time ‘after thirty days after this time the body 
was embalmed, would it have been in such condition from the embalming as to have 
disclosed by the autopsy, probably disclosed, something that would have thrown 
light on the cause of his death? A. I think it probably would, not necessarily, but 
I think it would, probably would. Certainly, if it is a question of embolism or 
tuberculosis I think a very high degree of probability that it would.” 

[8]. From the foregoing it appears that there was substantial evidence to the 
effect that an autopsy might very probably has disclosed the cause of death, and that 
the condition of the body at the time the demand was made would not necessarily, 
nor even probably, have prevented such disclosure. We conclude, therefore, that 
the issue of whether the request was reasonably and seasonably made was sharply 
presented. If so made, the refusal to grant it was such a breach of the insurance 
contract as would preclude recovery by appellee. The following rules announced 
by the Supreme Court of Wisconsin in Cretney v. Woodmen Accident Company, 
196 Wis. 29, 219 N. W. 448, 449, we think fairly govern the question of whether an 
accident policy of this nature applies in a given case: 

“(1) When an accident causes a diseased condition, which, together with the 
accident, results in injury or death complained of, the accident alone is to be con- 
sidered as the cause of the injury or death. * * * 

“(2) When, at the time of the accident, the insured was suffering from some 
disease, but the disease had no causal connection with the injury or death result- 
ing from the accident, the accident is to be considered the sole cause. * * * 


‘(3) When, at the time of the accident, there was an existing disease, which, 
co-operating with the accident, resulted in the injury or death, the accident cannot 
be considered as the sole cause or as the cause independent of all other causes.” 

[9] Counsel for appellant asked a number of instructions based upon these rules. 
One was given, and the balance refused. In our judgment, the charge of the court 
was sufficiently comprehensive in this respect, and placed the issue clearly before the 
jury. The remainder of the requests concerned the refusal of appellee to permit the 
autopsy demanded. We select number seventeen as typical and sufficient for this 
discussion : 

“The fact, if you find such to be a fact, from the evidence in the case, that the 
plaintiff at one time gave her permission that an autopsy be performed and later 
withdrew permission and refused to allow an autopsy is to be considered by you 
along with all the other facts and circumstances disclosed by the testimony in de- 
ciding whether or not the demand for an autopsy was made within a reasonable 
time.” 

This request was refused, and the court charged as follows: 

“The court instructs you that under the facts proved here that request was not 
made within a reasonable time, so you have nothing to do with whether she properly 
refused that or not. The Court instructs you that under the facts the request was 
not made within a reasonable time.” 





Acc.] Travelers Ins. Co. v. Schenkel 355 


While no specific exception was taken to this feature of the charge, exceptions 
were asked and allowed as to the refusal of instructions requested. The matter is 
therefore preserved and presented, and we think reversible error is disclosed. The 
question of whether the request for autopsy was reasonably and seasonably made 
was a matter for determination by the jury under the record before us. 

[10, 11] 8. In view of the fact that the case must be tried again, we think some 
remarks upon the imposition of penalties and attorney’s fees, under section 6155, 
supra, of the Arkansas Digest, are pertinent. It is true that the language of the 
statute, strictly construed, imposes these penalties in all cases where the company 
fails to pay within the time specified in the policy, after demand made therefor. 
However, the rigor of this language has been somewhat relaxed by the Supreme 
Court of Arkansas in Pacific Mutual Life Insurance Co. v. Carter, 92 Ark. 378, 123 
S. W. 384, 388, 124 S. W. 764. On page 378 it is said: 

“A recovery, for penalty and attorney’s fee, cannot be had when complainant 
makes demand for more than he is entitled to recover. It could never have been 
the purpose of the Legislature to make the insurance companies pay a penalty and 
attorney’s fee for contesting a claim that they did not owe. Such an act would be 
unconstitutional. The companies have the right to resist the payment of a demand 
that they do’not owe.” 

In the absence of any decision of the Arkansas court of last resort to the con- 
trary, and none has been cited, we are of the opinion that the statute in question 
should not be construed to demand the imposition of its penalties where the refusal 
to pay without suit is based upon an honest and fairly debatable difference of opin- 
ion as to the law involved; and that the application of its provisions should be con- 
fined to cases of vexatious and inexcusable neglect and failure to respond to con- 
tract obligations, as is the rule in other jurisdictions. Commercial Casualty Insur- 
ance Co. v. Fruin-Colnon Cont. Co. (C. C. A. 8) 32 F. (2d) 425, 428, 429. Further- 
more, the constitutionality of a law which imposes such conditions upon the right 
to appeal for judicial relief as works, or tends to work, an abandonment of the 
right, rather than face the conditions upon which it is offered, or may be obtained, is 
questionable at least. Ex parte Young, 209 U. S. 123, 146, 28 S. Ct. 441, 52 L. Ed. 
714,13 L. R. A, (N. S.) 932, 14 Ann. Cas. 764. 

“It is a denial of due process of law if such review can be effected by appeal to 
the courts only at the risk of having to pay penalties so great that it is better to 
yield to orders of uncertain legality than to ask the protection of the law. Ex parte 
Young, 209 U. S. 123 [28 S. Ct. 441, 52 L. Ed. 714, 13 L. R. A. (N. S.) 932, 14 Ann. 
Cas. 764].” Wadley Southern Ry. Co. v. Georgia, 235 U. S. 651, 652, 35 S. Ct. 214, 
59 L. Ed. 405. 

We think the facts in this case justified an appeal to the court for judical de- 
termination. It follows from what has been said that the judgment must be re- 
versed and the case remanded for a new trial in accordance with the views herein 
expressed. It is so ordered. 


TRAVELERS’ INS. CO. v. SCHENKEL. 
Circuit Court of Appeals, Eighth Circuit. November 6, 1929. 
No. 86 


35 Federal Reporter (2d) 611. 


2. INSURANCE—WHETHER INSURED, WHO SHOT HIMSELF AFTER 
REVIVAL FROM EFFECTS OF CARBON MONOXIDE GAS POISON- 
ING, WAS INSANE, RENDERING DEATH ACCIDENTAL, HELD 
QUESTION FOR JURY (Rev. St. Mo. 1919, § 6150.) 

In action on accident policy, question whether insured, who inhaled carbon mon- 
oxide gas to an extent requiring his revival with a pulmotor, and who thereafter 
went to adjoining room, procured and loaded revolver, and shot himself, was insane, 
making death accidental under Rev. St. Mo. 1919, § 6150, held question for jury, 
under evidence of experts as to likelihood of insanity and suicidal mania from mon- 
oxide gas poisoning. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 
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4. INSURANCE—THAT INSURED HAD SUFFICIENT MENTALITY TO 
APPRECIATE PHYSICAL CONSEQUENCES OF HIS ACTS DID NOT 
DISPROVE INSANITY, IN SUIT ON ACCIDENT POLICY FOR DEATH 
BY SUICIDE (Rev. St. Mo. 1919, § 6150). 

In action on accident policy, in which plaintiff claimed that insured’s suicide was 
accidental under Rev. St. Mo. 1919, § 6150, because of his insanity at the time, 
court did not err in refusing instruction that insured could not be found insane if 
he had mentality enough to appreciate consequences of his acts. 

(For other cases, see Insurance, Dec. Dig. § 446.) 


6. INSURANCE—EVIDENCE HELD TO SUSTAIN JURY’S FINDING THAT 
INSURED, AT TIME OF SUICIDE FOLLOWING MONOXIDE GAS 
POISONING, WAS INSANE, PERMITTING RECOVERY ON ACCI- 
DENT POLICY (Rev. St. Mo. 1919, § 6150). 

In action on accident policy for death of insured from gunshot wound self-in- 
flicted after carbon monoxide gas poisoning, evidence held to sustain finding of 
jury that insured was insane at the time so that death was accidental, within Rev. 
St. Mo. 1919, § 6150. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

Appeal from the District Court of the United States for the Eastern District of 
Missouri; Charles B, Davis, Judge. 

Action by Emma Schenkel against the Travelers’ Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Frank H. Sullivan, of St. Louis, Mo. (James C. Jones, Lon O. Hocker, and 
James C. Jones, Jr., all of St. Louis, Mo., on the brief), for appellant. 

A. Sloan Oliver, of St. Louis, Mo., for appellee. 

Before Van Valkenburgh and Gardner, Circuit Judges, and Woodrough, Dis- 
trict Judge. 

WooproucH, District Judge. Plaintiff recovered upon an accident policy for 
death from gunshot wound admittedly self-inflicted, but deemed accidental under 
the Missouri statute (Rev. St. Mo. 1919, § 6150) because the insured was found to 
have been insane at the time. 

[1,2] The evidence was that the insured while sane inhaled carbon monoxide 
gas from the exhaust of his automobile, and was affected to the extent that he had 
to be revived with a pulmotor. By its general verdict the jury found that de- 
ceased’s exposure to the gas was not intentional, and the point is settled by the 
verdict, as no exception is presented to the charge of the court on the issue. After 
the decedent was revived and left alone in his bed, he got up from his bed, went 
into an adjoining room where his revolver was, procured the key to the receptacle in 
which it was kept, unlocked the same, secured the revolver, secured a load for it 
and placed it in the chamber, placed the revolver at or near his right temple, and 
pulled the trigger. . There were no acts to suggest insanity to one not versed in the 
effects of monoxide gas peisoning upon the minds and bodies of its victims, and 
there was some evidence from the insurance company that the deceased was very 
low in his spirits on account of business matters and a litigation into which he had 
been drawn. But experts who had made a study of the subject gave it as their 
opinion that the facts proven show insanity due to the monoxide gas. They say that 
the worst effects of monoxide gas are upon the brain of the sufferer; that lesions 
and hemorrhages in the brain are caused thereby; that the memory becomes obliter- 
ated; that mania in various forms asserts itself, including the suicidal, and that the 
gas poisoning causes insanity. They also say that under the proven facts in the case 
an intention to commit suicide, if formed prior to the poisoning, would not be carried 
through such gas poisoning as the decedent had suffered, and that the suicide was 
not committed pursuant to any such previously existing intention if there had been 
one, but that he was insane when he killed himself. Such being the testimony of 
the expert witnesses, the court rightly submitted the case to the jury. 

[3] Complaint is made that the hypothetical question propounded to the expert 
witnesses on the part of the plaintiff did not embody all the important facts dis- 
closed in plaintiff’s evidence. But the exception cannot be sustained, because on 
further examination of the expert witnesses all omitted facts were called to their 
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attention, and they reiterated their opinion that deceased was insane at the time of 
his suicide. 

[4] Error is assigned upon the court’s instructions as to insanity. It is appel- 
lant’s contention that decedent should not have been found insane if he had men- 
tality enough to appreciate the physical consequences of his acts. The court in- 
structed in accordance with the decisions of the Supreme Court in Mutual Life In- 
surance Co, v. Terry, 15 Wall. (82 U. S.) 580, 21 L. Ed. 236; Charter Oak L. 
Insurance Co. v. Rodel, 95 U. S. 232, 24 L. Ed. 433; Manhattan Life Ins. Co. v. 
Broughton, 109 U. S. 127, 3 S. Ct. 99, 27 L. Ed. 878; Ritter v. Mutual Life Ins. 
Co., 169 U. S. 149, 18 S. Ct. 300, 42 L. Ed. 693; and the decision of the Supreme 
Court of Missouri in Rodgers v. Travelers’ Ins. Co., 311 Mo. 249, 278 S. W. 
368. We find that this assignment of error is not well taken. 

[5] It is also contended that the court failed to properly instruct the jury as 
to the weight to be given the testimony of the expert witnesses. It appears that 
the court did admonish the jury that they were not bound by such testimony but 
should consider it with the other testimony in the case and give it such weight as 
they thought it justly entitled to, and we are not persuaded that there was any 
prejudicial error in the instructions on this point. 

[6] It appearing that there was substantial evidence before the jury sufficient 
to sustain the verdict that there were no prejudicial errors in the admission thereof, 


and that the instructions of the court as a whole were right, the judgment is 
affirmed. 


METROPOLITAN LIFE INS. CO. v. EDWARDS. (No. 19704.) 
Court of Appeals of Georgia, Division No. 1. Oct. 8, 1929 
Rehearing Denied Nov. 12, 1929. 
150 Southeastern Reporter 447. 
(Syllabus by the Court.) 
1. TRIAL—EVIDENCE OBJECTED TO AS A WHOLE, WHERE PART 
THEREOF WAS NOT INADMISSIBLE AS HEARSAY, HELD NOT 
ERRONEOUSLY ADMITTED. 


A portion of the evidence of which complaint was made in the motion for a 
new trial was not “hearsay,” was not inadmissible for any reason assigned, and 
the objections were to the evidence as a whole. Therefore, under repeated 
rulings of the Supreme Court and of this court, the admission of the evidence 
was not error. This disposes of the first and second grounds of the motion. 

(For other cases, see Trial, Dec. Dig. § 85.) 


2. INSURANCE—CHARGE THAT FALSITY OF INFORMATION DOES 
NOT VOID POLICY IF INSURED HAS NO KNOWLEDGE BUT STATES 
REPRESENTATIONS OF OTHERS, BONA FIDE, HELD PROPER (Civ. 
Code 1910, § 2480). 

A new trial is not required because of the alleged error in the charge. 

(For other cases, see Insurance, Dec. Dig. § 669[6].) 

3. VERDICT HELD SUPPORTED BY EVIDENCE. 

There is evidence to support the verdict. 

Error from Superior Court, Muscogee County; C. F. McLaughlin, Judge. 

Action by James L. Edwards against the Metropolitan Life Insurance Com- 
pany. Judgment for plaintiff, defendant’s motion for new trial was overruled, 
and defendant brings error. Affirmed. 

James L. Edwards sued on an accident policy issued to him by the Metro- 
politan Life Insurance Company, seeking to recover for the alleged loss of the 
sight of his right eye. He alleged in part that under the terms of the policy 
“the defendant insured petitioner against the results of bodily injuries caused by 
violent and accidental means, and that, among other insurance, defendant agreed 
to pay for the accidental loss of an eye the sum of $1,166.66”; that while the 
policy was in force, on May 27, 1927, in the City of Columbus he was thrown 
out of his car, and, “among other injuries he sustained at said time, a small 
flint rock about the size of a pea stuck into his right eye and completely destroyed 
the sight of his said right eye.” The defendant in its answer denied liability, 
and further pleaded that in the application of plaintiff for insurance he made 
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false answers to questions, to wit: “19. Is your sight or hearing impaired? If 
so, state nature and degree of impairment. No, but wears glasses. 25. Are 
you now affected with any form of bodily or mental disease, disorder, infirmity, 
or impairment? No.’ These answers were alleged to be “untrue and false,” in 
that “said false statements and answers when made were known by plaintiff to 
be false; that said false statements and answers were made by the plaintiff 
knowingly, willfully, with intent to deceive, and in order to induce defendant to 
issue said policy; that defendant did not know said statements and answers were 
untrue and false; that said statements and answers did deceive defendant, and 
did cause it to issue said policy, and did constitute a fraud upon defendant.” The 
trial resulted in a verdict for the plaintiff. The defendant’s motion for a new 
trial was overruled, and it excepted. 


Arnold & Battle, of Columbus, for plaintiff in error. 


McCutchen & Bowden, H. D. Gaggstatter, and O. D. Smith, all of Columbus, 
for defendant in error. 

BioopwortH, J. (after stating the foregoing facts). [1] 1. The first head- 
note needs no elaboration. 

[2] 2. The third ground of the motion alleges that the court erred in charg- 
ing the jury as follows: “If, however, the party has no knowledge, but states 
on the representations of others, bona fide, and so informs the insurer, the falsity 
of the information does not void the policy.” This charge is alleged to be error 
because “it was not applicable nor adjusted to any of the pleadings, evidence, 
issues, or the contentions of the parties in said case. 2. It was confusing to the 
jury. 3. It was misleading to the jury.” The certificate to the bill of exceptions 
consists of two parts. One of these is the usual formal certificate. The other 
part is as follows: “In addition to the certificate attached to the bill of excep- 
tions in the case of John L. Edwards v. Metropolitan Life Insurance Company, I 
further certify an explanation of the third ground of amended motion, wherein 
it is complained that the judge erred in charging the latter part of Code section 
2480. That during the trial of said case, and just preceding the argument thereof, 
Mr. Arnold, of counsel for the defendant in the court below, referred to several 
code sections as embodying the law applicable to his defense. Thereupon the 
court requested Mr. Arnold to furnish him the volume containing the code sec- 
tions to which he referred. He (Mr. Arnold) handed to the court the volume 
containing these code sections, including Code section 2480. The court, in 
instructing the jury, read the code sections referred to by Mr. Arnold, including 
the entire section of 2480. This note is signed before the signing of the certifi- 
cate of the bill of exceptions.” We are not unmindful of the fact that after 
the certificate to the bill of exceptions is signed the trial court loses jurisdiction 
of the case, and that a supplemental certificate signed thereafter will not be 
considered by this court. But this is not what occurred in this case. The judge 
expressly stated that “this note is signed before the signing of the certificate of 
the bill of exceptions.” The effect of this was the same as if this “note” had fol- 
lowed the third ground of the motion, and its effect is to qualify that ground of the 
motion; and this court is not required to consider this ground, because it is 
not unqualifiedly approved. However, under the rulings of the Supreme Court 
and of this court, this ground would not require a new trial. Bart v. Scheider, 
39 Ga. App. 470 (a, b), 147 S. E. 430, and cases cited; Alexander v. State, 32 
Ga. App. 820 (2), 93 S. E. 559; McCommons-Thompson-Boswell Co. v. White, 
Ga. App. 488(3), 128 S. E. 923; Mills v. Pope, 20 Ga. App. 820 (2), 93 S. E. 
559; McCommons-Thompson-Boswell Co. v. White, 33 Ga. App. 242(4), 125 
S. E. 76; Durham v. State, 166 Ga. 562(b), 144 S. E. 109; Heard v. Tap- 
pan & Merritt, 121 Ga. 437(2), 49 S. E. 292; Southern Ry. Co. v. Rey- 
nolds, 126 Ga. 657(5), 55 S. E. 1039; Conley v. Buck, 100 Ga. 188(3), 207(3), 
28 S. E. 97. Under the foregoing rulings this charge, though inapplicable, 
was harmless, as there was no evidence that the “applicant has no 
knowledge, but states on the representation of others, bona fide, and so in- 
forms the insurer.” In addition. in the note of the judge hereinbefore quoted, it 
appears that during the trial of the case counsel for the defendant “referred to 
several code sections as embodying the law applicable to his defense.” Upon 
request of the judge, counsel for the defendant handed to him the volume of 
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the Code containing these sections, one of which was 2480, and inadvertently 
failed to call the attention of the court to the fact that it was the first sentence 
of said section only that he insisted on as being applicable to his defense. As 
no particular portion of the section was named by counsel as being applicable, 
the judge gave in charge the entire section. But for the inadvertence of coun- 
sel this alleged error would not have found its way into the charge. It is 
well settled in this state that a party cannot obtain a reversal for an error 
which he has himself induced. Caesar v. State, 127 Ga. 710(2), 714(2), 57 S. E. 
66; Quattlebaum v. State, 119 Ga. 433(2), 46 S. E. 677. See, in this connection, 
Steinheimer v. Bridges, 146 Ga. 215(3), 91 S. E. 19. 

{3] 3. In this case the jury, who are the final arbiters of the facts, de- 
cided in favor of the plaintiff. In passing on the facts, in a motion for a new 
trial, the judge of the trial court has some discretion, and where he has ex- 
ercised that discretion this court is powerless to interfere. The fourth headnote 
in Bunn v. Hargraves, 3 Ga. App. 518, 60 S. E. 223, 224, is as follows: “This 
court has no power to determine that the preponderance of the evidence is in 
favor of one party to a cause rather than the other, or to award a new trial 
in any case where there is any evidence sufficient to support the verdict ren- 
dered.” There is evidence to support the verdict rendered. 

Judgmnt affirmed. 
Broyles, C. J., and Luke, J., concur. 


WHYTE v. UNION MUT. CASUALTY CO. (No. 39916.) 
Supreme Court of Iowa. Nov. 21, 1929. 
227 Northwestern Reporter 518. 

1. INSURANCE—UNDER ACCIDENT POLICY NOT COVERING LOSS RE- 
SULTING FROM OR IN CONSEQUENCE OF VIOLATION OF LAW 
ILLEGAL ACT NEED ONLY BE PROXIMATE, NOT SOLE, CAUSE OF 
ACCIDENT. 

Under accident insurance policy excepting loss resulting from any act of in- 
sured while engaged in or in consequence of any violation of law, beneficiary held 
not entitled to recover if violations of law were proximate cause of accident rather 
than sole cause. 

(For other cases, see Insurance, Dec. Dig. § 429.) 

2. TRIAL—INSTRUCTION, IN ACTION UNDER ACCIDENT POLICY, EX- 
CLUDING DEFENSE OF NONLIABILITY IF ILLEGAL SPEED OF IN- 
SURED'S AUTOMOBILE PROXIMATELY CAUSED ACCIDENT, HELD 
ERRONEOUS (Code 1924, §§ 11115, 11181). 


_ In action by beneficiary under accident insurance policy not covering loss result- 
ing from any act of insured while engaged in or in consequence of any violation of 
law, instruction warranting recovery unless unlawful acts were direct, proximate, and 
sole cause of injury and death, which excluded from jury’s consideration defense 
that insurer was not liable if accident was proximately and directly caused by il- 
legal speed of insured’s automobile, held error in view of Code 1924, §§ 11115, 
11181, allowing defendant to set forth in answer as many defenses as he may have 
and providing that party shall not be compelled to prove more than sufficient to 
sustain his defense. 
(For other cases, see Trial, Dec, Dig. § 253[5].) 

Appeal from District Court, Polk County; O. S. Franklin, Judge. 

_This action was brought by the plaintiff against the defendant to recover on an 
accident insurance policy. Said accident policy covered the life of plaintiff’s hus- 
band. He was killed in an automobile collision. The jury returned a verdict for 
the plaintiff, and judgment was duly entered. From this the defendant appeals. 
Reversed. 

Harold S. Thomas, of Des Moines, for appellant. 
Miller, Kelly, Shuttleworth & McManus, of Des Moines, for appellee. 


Kinpic, J. On November 9, 1925, the defendant-appellant, Union Mutual Cas- 
ualty Company, an Iowa corporation, issued an accident policy to John J. Whyte, 
who then, and at his subsequent death, was the husband of the plaintiff-appellee. 
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The wife was the beneficiary named in this policy. At the time the agreement was 
made, the said John J. Whyte was a resident of Golden Valley, N. D. 

Appellant insured said John J. Whyte, who by occupation was a physician and 
surgeon, against “the effects resulting directly and exclusively of all other causes 
from bodily injury sustained * * * solely through external, violent, and accidental 
means. * * *’”’ While this contract was in full force and effect, appellee’s husband 
was killed June 8, 1927, in an automobile catastrophe. Some time in the early af- 
ternoon of that day, appellee’s husband was driving a Tudor Ford coach on a pub- 
lic highway near Hebron, N. D., when he collided with a Ford truck driven by Fred 
Ward, a telephone employee. Soon after that unfortunate event, appellee’s hus- 
band died. It is to recover under the policy for the death thus occurring that ap- 
pellee has brought the present proceeding. 

Admission is made by the appellant that the insurance contract was in existence 
and operation when appellee’s husband died, but it is denied that the accident arose 
within the terms of the policy. Furthermore, by way of affirmative defense, ap- 
pellant pleads that appellee’s husband violated three North Dakota laws. They 
are: First, that he, while intoxicated, operated an automobile; second, that he 
drove on the wrong side of the road; and, third, that he exceeded the speed limit 
of 30 miles per hour. Proof was furnished to show the existence of those North 
Dakota laws. 

Basis for appellant’s defense is found in the insurance policy, which contains, 
among others, the following provision: “This policy does not cover * * * loss re- 
sulting from any act of the insured while ‘engaged in or in consequence of any 
violation of the law.” Substantial evidence was introduced by appellant to support 
its defense that appellee’s husband violated the three laws aforesaid. Accordingly, 
each element of the defense was submitted to the jury by the trial court. In so 
doing, however, that tribunal told the fact-finding body that in order for appellant 
to establish the defense regarding law violations, it must prove: First, “that said 
insured, John J. Whyte (appellee’s husband), did in his act or conduct in one or more 
of the three particulars claimed by the defendant (appellant) in its answer, violate 
the laws of the State of North Dakota.” Second, “that said acts or conduct in 
violation of the laws of North Dakota was the direct, proximate, and sole cause 
of the injury and death of the said insured, John J. Whyte.” About that instruc- 
tion appellant complains on the theory that there was imposed upon it an undue 
burden of proof. To particularize, appellant objects because the trial court re- 
quired proof that one or more of said law violations “solely (the italics are ours) 
caused” John J. Whyte’s death. 

[1] I. Continuing its argument, appellant urges that the only requirement for 
proof at this juncture is enough evidence to show such violations, or one of them, 
to be the proximate cause of, or a causative connection with, the injury and death. 
A criterion to guide us in determining this point must be sought in the contract 
itself. 

So far as material, the important phrases of the policy are: “Loss resulting 
from or in consequence of.” Adjectives, or other modifying words, are not sup- 
plied by the agreement. Their absence, however, does not, under the cirgumstances, 
mean that such law violations must be the sole, as distinguished from the prox- 
imate, cause of the injury and death. Under the circumstances there is no warrant 
for supplying the word “sole” instead of “proximate.” Moreover, a careful study 
of this clause in the insurance policy compels the conclusion that the undoubted pur- 
pose is to make the cause proximate rather than sole. Otherwise the agreement 
would accomplish something less than the parties intended as a protection against 
law violations. Proximate, then, and not sole, is the test. 14 Ruling Case Law, 
p. 1254, § 432; 1 Corpus Juris, p. 457, § 145; Prader v. Accident Association, 95 
Towa, 149, 63 N. W. 601. Our holding in the Prader Case is that “loss (under a 
policy) * * *,resulting from bodily injury * * * is proven by evidence showing that 
an accident was the proximate cause thereof.” See also Jones v. Accident Asso- 
ciation, 92 Iowa, 652, 61 N. W. 485; Matthes v. Imperial Accident Association, 110 
Towa, 222, 81 N. W. 484; Rowe v. United Commercial Travelers’ Association, 186 
Iowa, 454, 172 N. W. 454, 4 A. L. R. 1235; 1 Corpus Juris, p. 470, § 180; Knowl- 
ton v, Preferred Accident Insurance Co., 199 Iowa, 1172, at page 1175, 199 N. W. 
1014. 
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Of course, each case must be controlled by the language of the agreement, and 
different phraseology might compel another result. 

II. Assuming, without conceding, that the foregoing is a true statement of the 
law, appellee maintains that appellant cannot benefit by the principle for the reason 
that the answer expressly alleged that the law violations solely caused the death. 
Thus it is said by appellee that the appellant adopted its answer in that respect as 
the law of the case, and thereby led the district court into giving the challenged in- 
struction. Appellee argues that because the appellant thus led the trial court into 
error, advantage now cannot be taken of such mistake. Replying thereto, appellant 
explains that it offered instructions wherein the correct rule was stated. Hence, it 
is contended that the district court was advised in the premises. 

But appellee asserts that appellant’s requested instructions did not embody cor- 
rect statements of the law in other respects, and therefore were properly rejected. 
Consequently, appellee insists that those imperfect requested instructions could not 
serve the purpose of calling the trial court’s attention to appellant’s changed theory. 
In Kinyon v. Chicago & Northwestern Railway Co., 118 Iowa, 349, on page 361, 
92 N. W. 40, 44, 96 Am. St. Rep. 382, we said: “As a rule, instructions offered by 
counsel are not so framed that the court is justified in giving them literally as asked, 
but, if the main thought sought to be expressed contains a pertinent legal principle 
which is not already fully covered by other instructions given, the court should em- 
body it in proper words in its own charge. Thus it may be said of the instructions 
asked by plaintiff in the present case that they are perhaps objectionable in form, 
and assume certain controverted facts as established, but they did present a phase 
of the law in harmony with the conclusions we have herein announced, which should 
have had recognition by this court [district].” 

[2] As to whether appellant’s requested instructions sufficiently pointed out the 
theory contended for, we do not now decide. Nevertheless, the judgment of the 
district court must be reversed because at least one of appellant’s defenses was 
overlooked and not submitted to the jury. Section 11115 of the 1924 Code provides: 
“The defendant may set forth in his answer as many causes of defense or counter- 
claim, whether legal or equitable, as he may have.” Following this, it is declared 
in section 11181 of the same Code: “A party shall not be compelled to prove * * * 
more than sufficient to sustain his defense.” Therefore, although appellant alleged 
several defenses, yet a freedom from liability was established if only one of them 
was, in fact, proven. By way of repetition, it is here suggested that appellant’s 
answer contained four divisions: First, there was a general and special denial; 
second, there was an allegation that appellee’s husband’s death resulted “solely 
and exclusively by reason of his operation of said motor vehicle” while intoxicated ; 
third, there was declaration that such death was the direct and proximate result 
of violating the North Dakota speed laws; and, fourth, there was the assertion that 


such death was a direct result and consequence of traveling on the wrong side of 
the road. 


Throughout the answer it is made plain that each division is intended to state 
a separate and distinct defense. At the end of the fourth division there is a para- 
graph alleging that the three named violations were the “direct, proximate, and sole” 
cause of the death. That paragraph is not in a separate division, but immediately 
follows what otherwise would be division 4. Conceding that said paragraph is not a 
separate and distinct defense, yet it has no greater effect than to be a part of di- 
vision 4. Necessarily, then, the net result thereof is an allegation in division 4 to 
the effect that the matters alleged therein solely caused the death, Such averment 
in division 4 did not in any way overcome the defense set forth in division 3, be- 
cause each division is expressly made in addition to, and separate from, any other. 
_ Wherefore, so far as division 3 stated a different defense from that contained 
in any other division, appellant was entitled to have the jury receive the thought 
therein expressed. Division 3 did not embody the statement that the illegal act 
therein named was the sole cause of the death. The phraseology of division 3 was 
that the proximate and direct cause of the death was the illegal speed. Under di- 
vision 3 of the answer, the death could have been surrounded by remote and in- 


direct causes, and yet excessive speed would have been the proximate and direct 
cause thereof. 


If, on the other hand, as required by the instruction actually given, it was in- 
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cumbent upon appellant to prove that the illegal act named in division 3 was not 
the proximate, but the sole, cause of the death, then there could not be present re- 
mote or indirect causes. Because of that erroneous instruction, the particular de- 
fense contained in said division 3 was not submitted to the jury, and as a result 
thereof appellant was prejudiced. 

So, the appellant is entitled to a new trial, and the judgment of the district 
court is reversed. 

Reversed. 

Albert, C. J., and Evans, Faville, and De Graff, JJ., concur. 


OCEAN ACCIDENT & GUARANTEE CORPORATION, Limited, v. HEAVRIN. 
Court of Appeals of Kentucky. Oct. 29, 1929. 
21 Southwestern Reporter (2d) 435. 

1. CONTINUANCE—REFUSING SECOND APPLICATION FOR CONTIN- 
UANCE FOR EXPERT WITNESS, WHO COULD NOT ATTEND BE- 
CAUSE OF CHRONIC DISEASE, HELD NOT ABUSE OF DISCRE- 
TION. 

In action on accident insurance policy, refusing second application for con- 
tinuance for absent witness, a physician, who would have testified for defendant, 
but who could not attend trial because of chronic disease, held not abuse of dis- 
cretion. 

(For other cases, see Continuance, Dec. Dig. § 51[5].) 

3. INSURANCE—IN ACTION ON ACCIDENT POLICY, COURT PROP- 

- ERLY TREATED EACH 30 DAYS AS MONTH, WHERE INSURER 

HAD MADE PAYMENTS AFTER INJURY, COUNTING 30 DAYS AS 

MONTH. 

Where accident insurance contract provided that insurer would pay $200 
a month, and in another place provided that money would be paid each 30 
days, and insurer, in making payments after injury, counted 30 days as a month, 
court, in awarding judgment, properly treated each 30 days as a month, in 
view of construction of contract by parties. 

(For other cases, see Insurance, Dec. Dig. § 666.) 


Appeal from Circuit Court, Hancock County. 

Action by Samuel Henry Heavrin against the Ocean Accident & Guaran- 
tee Corporation, Limited. From a judgment for plaintiff, defendant appeals. 
Affirmed. 

Louis I. Igleheart, of Owensboro, and Fred Forcht, of Louisville, for ap- 
pellant. 

M. L. Heavrin, of Hartford, and Harry N. Lukins, of Louisville, for ap- 
pellee. 

Horson, C. Appellee is a dentist. Appellant issued to him a policy by which, 
among other things, it agreed to pay him a monthly indemnity of $200 on ac- 
count of disability resulting from accidental means. Appellee shows that a 
physician, while attempting to insert a hypodermic needle in the vein of his 
arm, injured his arm so that, after he received the injury, he could not use 
his arm or practice dentistry. The company paid him the monthly indemnity 
for some months. It then refused to pay any longer, and he brought this 
suit. “The issues were made up. The case came on for trial on June 11, 1928. 
The defendant filed an affidavit for a continuance on the ground of the ab- 
sence of Dr. R. L. Wilder, an important witness for it. The motion for a 
continuance was sustained; the order of the court sustaining it concludes with 
these words: 

“By agreement between the parties by counsel it is ordered and adjudged 
that the plaintiff may amend his petition to be filed at the first day of the 
October term of this court and by said amendment the plaintiff may set forth 
and claim the total amount of indemnity due under the contract sued on up to 
and including the last day of Sept. 1928.” 


On October 1, the plaintiff filed the amended petition referred to. On Ot- 
tober 22, the defendant filed answer to the amended petition, and, the case 
coming on for hearing, the defendant again asked a continuance on the ground 
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of the absence of Dr. R. L. Wilder, who lived in New York. The court over- 
ruled the motion for a continuance. The case was tried, and the court, at the 
conclusion of the evidence, instructed the jury to find for the planitiff, which 
was done. The defendant appeals. 

[1, 2] It is earnestly insisted that the court erred in refusing a continuance. 
But there was no surprise involved. It had been agreed in June, that the 
amended petition might be filed, and the defendant filed its answer to it with- 
out objection, pursuant to the argeement. While the affidavit of the attorney 
for the defendant states that Dr. Wilder had agreed to come, and was taken 
sick on October 16, so that he could not be present, the defendant filed as part 
of the affidavit the affidavit of the doctor himself, which, after setting out that 
he has been requested to be present on the trial of the case, states his reason 
for absence in these words: 

“On account of physical condition dependent upon a certain disease of 
the blood, on account of which he is more or less continuously under the care 
of certain specialists in New York City, Boston, and other places, he, therefore, 
personally deems it inadvisable, on account of the fact that it might be detri- 
mental to his health to make the journey and the stay necessarily incident to 
the trial of this action, set down for this time; that is, on or about Monday, 
October 22.” 

This affidavit does not show the doctor was taken sick suddenly, but, on 
the contrary, it indicates that he had a chronic disease, and it does not show 
that his presence at the trial could reasonably be obtained if a continuance was 
granted. The case has been continued once for this witness. He had no per- 
sonal knowledge of the facts of the case. His affidavit shows that, if present, 
he would only testify as an expert, giving his opinion as to whether or not the 
plaintiff had a disability which was the result of the injury referred to. The 
plaintiff testified on the trial that he had been examined by 20 physicians. Seven 
of these testified on the trial as witnesses: and it is hard to believe that the 
unsupported evidence of Dr. Wilder would have had much effect on the result 
of the case, if he had been introduced. The defendant had had since June 
to get his testimony, and if he was in the condition shown by his affidavit 
it should have taken his deposition, and should not have trusted to his being 
able to come to Kentucky and testify in the case. In view of all the facts, this 
court concludes that the circuit court did not abuse a sound discretion in re- 
fusing again to continue the case on account of the absence of Dr. Wilder. The 
trial court has of necessity a broad discretion in matters of this sort, and that 
discretion will not be reversed here, unless abused. 

[3] Appellant complains that the judgment is too large, in this, that the 
court treated each 30 days as a month. The contract reads that the defendant 
will pay $200 a month, but in another place it provides that the money will be 
paid each 30 days, and the payments it made after the injury were all made, 
counting 30 days as a month. This construction of the contract by the parties 
will not be disturbed here. 

Judgment affirmed. 


HETZEL v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA. (No. 6546.) 
Supreme Court of Appeals of West Virginia. Oct. 15, 1929. 
Rehearing Denied Dec. 4, 1929. 

150 Southeastern Reporter 385. 

(Syllabus by the Court.) 

1. INSURANCE—INSURER, BY DENYING ALL LIABILITY, WAIVES 
POLICY PROVISION THAT NO SUIT SHALL BE BROUGHT THERE- 
ON UNTIL 60 DAYS AFTER CLAIM HAS BECOME DUE AND PROOF 
MADE. 

A denial of all liability and a refusal to pay a claim then due under an in- 
surance policy amounts to a waiver of a provision, contained in said policy, 
providing that no suit should be brought thereon until 60 days after the claim 
thereunder has become due and proof thereof has been duly made. 


(For other cases, see Insurance, Dec. Dig. §§ 559[2], 623[4].) 
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2. INSURANCE—INSURER HAS BURDEN OF PROVING ITS AFFIRMA- 
TIVE DEFENSE MATTERS. 
The defendant carries the burden of proof on matters set up as affirmative 
defenses in an action on an insurance policy. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 

3. INSURANCE—INSURED HELD ENTITLED TO RECOVER ON DIS- 
ABILITY POLICY, IF SICKNESS RENDERED HIM INCAPABLE OF 
PERFORMING DUTIES NECESSARY TO PRACTICAL PROSECU- 
TION OF HIS BUSINESS; “CONTINUOUS, NECESSARY, AND TO- 
TAL LOSS OF ALL BUSINESS TIME.” 


Where a policy, insuring against disability resulting from bodily injury 
effected through accidental means, and from sickness, provided that the as- 
sured shall be paid a certain sum per month for “continuous, necessary, and 
total loss of all business time” due to sickness, the insured is entitled to recover, 
if such sickness renders him incapable of performing, in substantially his cus- 
tomary and usual manner, all the duties necessary to the practical prosecution 
of the business of his insuring occupation, disregarding all trivial acts, which 
are not material to the prosecution thereof, but which are merely incidental 
thereto. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

Error to Circuit Court, Mercer County. 

Action by John J. Hetzel against the Pacific Mutual Life Insurance Com- 
pany of California. Judgment for plaintiff, and defendant brings error. Af- 
firmed. 


Russell S. Ritz and H. F. Porterfield, both of Bluefield, for plaintiff in 
error. 


Walter V. Ross, of Bluefield, for defendant in error. 


Woops, P. This in an action on a non-cancellable income policy to recover 
certain accrued disability benefits claimed to be due thereunder. The insur- 
ance company prosecutes this writ from a judgment of the circuit court of 
Mercer county, entered on a jury verdict in favor of the plaintiff. 

On June 24, 1927, the defendant company issued its policy insuring the plain- 
tiff against disability, commencing while the same is in force, resulting from 
bodily injury effected through accidental means and from sickness, whereby, 
in consideration of the payment of certain annual premiums to be paid by the 
plaintiff, it was agreed, among other things, to pay the insured an indemnity at 
the rate of $300 per month for the period throughout which such disability 
“consists of continuous, necessary and total loss of all business time,” etc. On 
August 9, 1928, the plaintiff, as a result of trouble with his feet and legs, inter- 
fering with his locomotion, and acting upon medical advice, gave up the active 
management of his business, and immediately notified the defendant company 
of such disability through its claim agent, Mr. Fontain, of Cincinnati, who ac- 
knowledged receipt of the notice. Shortly thereafter Dr. Hoge, an examiner 
for the company living in Bluefield diagnosed the troubles as “muscular atrophy, 
involving the legs below the knees.” Plaintiff was referred to a neurologist at 
the University of Pennsylvania, who, after due observation, diagnosed the 
malady as “Charcot-Marie, tooth form, muscular atrophy.” No cure is known. 

After the elapse of the 60-day elimination period (August 9th to October 
9th) provided for in the policy, the company voluntarily made payment of in- 
demnity at the rate of $300 per month for the two months, October 10th to 
November 10th, and November 10th to December 10th. Payment for the month 
ending January 10, 1929, was not made. In a letter from Mr. Fontain, bearing 
date January 17th, the plaintiff was informed that the company had been ad- 
vised that he had taken an active part in the fall election of 1928, that he was 
acting as deputy sheriff for Beaver Pond district, since January 1, 1929, and 
that he had taken out other insurance in Penn Mutual Life Insurance Company, 
without notifying ‘defendant company. 

The point is made that the trial court should have struck out the plaintiff's 
evidence and directed a verdict for the defendant, on the grounds (a) that 
the action was prematurely commenced; (b) that the plaintiff had other insur- 
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ance, which should have been taken into account, in case of a recovery ; (c) 
and that the plaintiff was not totally disabled from performing any and all 


business. A further objection was made to the refusal and giving of certain 
instructions. 


[1] Proofs of loss were filed in due time for the amounts due January 10 
and February 10, 1929. Counsel for the defendant contends that no action can 
be taken on any particular monthly payment until after the expiration of 60 
days. They insist that the letter of January 17, 1929, denying liability under the 
policy, merely denied indemnity under the claim for January, pending at the 
time the letter was written, and that it reserved the right to pay any future 
claim, should the plaintiff later become totally disabled. This, of course, im- 
plied that claimant could not hope for payment as long as his condition remained 
as it was at the time of the writing of the letter. Such a position plainly 
amounted to a denial of payment of all future indemnity, unless the plaintiff was 
able to bring himself within the requirements as laid down by the company in 
its letter. As the amount claimed for February was based on a condition simi- 
lar to that of January, so the denial of liability goes to both months, and amounts 
to a waiver of the benefit of the 60-day clause. Cooley on Insurance, vol. 4, p. 
3959; 35 C. J. 75, 782; 14 R. C. L. 1349, § 522; Scott v. Life & Casualty Ins. 
Co., 34 Ga. App. 479, 129 S. E. 903; Clark Millinery Co. v. National Fire Insur- 
ance Co., 160 N. C. 130, 75 S. E. 944, Ann. Cas. 1914C, 367; Oil Service Co. v. 
Detroit Fidelity & Surety Co., 105 W. Va. 130, 141 S. E. 626. 

[2] While the defendant did state in its specification of defenses that the 
plaintiff had taken out insurance with the Penn Mutual Life Insurance Com- 
pany, without giving written notice to it, no proof was offered on trial to show that 
written notice was not given, or what amount of insurance covering the same loss 
was carried with said company. This is an affirmative defense, and the bur- 
den of proof rested upon the defendant. Jennings v. Clover Leaf Life & Cas- 
ualty Co., 146 S. C. 41, 143 S. E. 668. Such conditions, according to our decisions, 
must be construed strictly against the company and liberally toward the in- 
sured. Tucker v. Insurance Co., 58 W. Va. 30, 51 S. E. 86. 

[3] And now we come to the question of whether or not the plaintiff was 
totally disabled, within the meaning of the policy sued on. We find from the 
reported cases that disability insurance may be divided into two general classes: 
Those wherein the policy provides for an indemnity, if the insured is disabled 
from transacting the duties pertaining to the occupation in which he is then 
engaged; and those wherein the policy provides for an indemnity, if the in- 
sured is disabled from performing any work or following any occupation. Coun- 
sel for the defendant company contend that, in the absence of evidence show- 
ing total disability to pursue any kind of gainful occupation, the plaintiff is 
not entitled to recover under the policy of insurance sued on. In other words, 
they would place the policy within the second class above referred to. But 
will the policy warrant such a construction? 


The case of Lyon v. Railway Passenger Assurance Co., 46 Iowa, 631, is 
relied on by the insurance company. There the contract provided that the in- 
surer would “indemnify the assured * * * against loss of time, * * * 
while totally disabled and prevented from the transaction of all kinds of busi- 
ness.” The court pertinently remarked in its opinion: “The language of the 
parties is plain and unambiguous, and needs no construction. It provides that 
defendant shall be liable for loss occasioned by being totally disabled from all 
kinds of business.” The clause defining the disability in the policy needs only 
to be considered, to see its inapplicability to the policy here under review. 


In the instant case, the application, which is made a part of the policy, in 
answer to the question, “What is your occupation? (Describe fully),” recites, 
“Owner and manager of Bluefield Welding Co.” Then follows this significant 
-question: “Does the disability indemnity applied for in this and other companies 
or associations, together with that under other insurance now held by you, 
exceed your average monthly earnings?” to which the applicant replied, “No.” 
Apropos to this last inquiry, there is incorporated in the policy the following 
provision: “Indemnity for disability will not be paid under this policy at a 
rate in excess of the average earnings of the insured for the period of time 
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that he has been actually employed during the two years immediately pre- 
ceding the commencement of the disability for which the company is liable, 
and all premiums paid during the said two years for that portion of the disa- 
bility indemnity in excess of the amount of such earnings will be returned upon 
request of the insured. * * * “Another provision in the policy provides for 
the surrender of the policy in case of a change in the occupation of the in- 
sured, and upon the surrender of the policy to issue in lieu thereof, at the 
request of the insured, a new policy containing the same provisions as this 
policy, except a change in the amounts of the benefit payable, the new policy 
to provide such Amount payable for disability as the premium paid for this pol- 
icy will purchase at the rates for such different occupation. The policy con- 
tains the further statement on its face: “The insured is by occupation ‘an 
owner and manager—welding company,’ executive duties only, classified ‘pre- 
ferred’ by the company.” 

In the case of Pennington v. Pacific Mutual Life Insurance Co., 85 Iowa, 
468, 52 N. W. 482, 483, 39 Am. St. Rep. 306, the insured was a railroad fireman. 
The court there, under a provision in such policy agreeing to pay the insured 
a sum named per week “for the immediate, continuous, and total loss of such 
business time as may result from” his injuries, held it to mean the total loss 
of time of the insured in the business of his particular occupation, and not that 
he should be disabled from doing any kind of business. The court there, in 
referring to the Lyon Case, supra, said: “We do not think that the clause of 
the policy above set out is so broad in its meaning as to defeat a recovery, if 
plaintiff was able to do any kind of business. The whole policy must be ex- 
amined to determine this question. * * * It is recited in the policy that the 
insured ‘is by occupation local fireman under classification engineers.’ The 
reference to ‘the loss of such business time’ has plain reference to the occupa- 
tion of the insured, and the loss of time in such business means the loss of 
time in the business of a fireman. It has no reference to the whole range of 
business pursuits. * * * It will readily be seen that the limitation in the 
policy in the case at bar is not so comprehensive as in the cited [Lyon] case.” 

A fair construction of the policy in the instant case leads to but one con- 
clusion, and that is that the company agreed to pay the indemnity noted therein 
in case the insured became unable to transact the duties pertaining to the oc- 
cupation in which he was then engaged. The significance of the occupational 
feature of the policy is recognized in the letter of Mr. Fontain, dated January 
17th, heretofore referred to, which states: “If at any future time you should 
become continuously totally disabled and in such a physical condition as to be 
unable to perform any of the duties of your insuring occupation as manager 
of the Bluefield Welding Company, * * * the company would be glad to 
reopen your claim and recognize liability in accordance with the contract pro- 
visions. 


And now, having determined the policy to be an occupational one, to what 
extent must the insured be disabled in order to recover? The weight of authority 
supports the view that provisions in accident policies for indemnity in the event 
the insured is totally or wholly disabled do not require that the accident shall 
render the insured absolutely helpless, but such provisions are construed as 
meaning such a disability as rendered him unable to perform the substantial 
and material acts of his business or occupation in the usual and customary way. 
41 A. L. R. 1376; 37 A. L. R. 151; 24 A. L. R. 203; Joyce on Insurance, § 3031; Ba- 
con on Life and Accident Insurance (4th Ed.) § 541. And an examination of the cases 
shows that the same rule applies in cases of disability caused by disease. Metro- 
politan Life Insurance Co. v. Bovello, 56 App. D. C. 275, 12 F.(2d) 810, 51 A. 
L. R. 1040. In the last-mentioned case it is held that the total disability con- 
templated by a policy insuring against such disability by sickness means an 
inability to perform all the duties necessary to the practical prosecution of 
the vocation or business of the insured in substantially his customary and usual 
manner, disregarding all trivial acts which are not material to the prosecution 
thereof, but which are merely incident thereto. 


Does Hetzel’s policy fall under the rule heretofore stated; or, in order to 
recover, must the insured be so disabled that he cannot render or perform any 
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service of any kind and character? We note from an examination of the 
policy that it contains a clause: “Should the assured suffer, as a direct result 
of such injury or such sickness, the loss of both entire hands by complete sev- 
erance at or above the wrist, or the loss of one entire foot by complete sever- 
ance at or above the ankle, or the loss of an entire hand by complete severance 
at or above the wrist and one entire foot by complete severance at or above 
the ankle, or the irrecoverable loss of the entire sight of both eyes, he shall be 
deemed to have sustained a permanent disability resulting in continuous, neces- 
sary and total loss of all business time and the company will pay indemnity 
at the rate per month specified in paragraph (1) of part A as long as he shall 
live.” The loss defined in this clause of the policy is therefore analogous to 
the one sued on. The loss defined above may not prevent the insured from 
performing even gainful occupations; still the disabilities are placed on a par- 
ity by the company with the disability defined in the clause in dispute. Para- 
graph (1) of part A. So the policy itself is a sufficient answer to the claim 
of the insurer as to what the clause in dispute means. 

_ The plaintiff, as heretofore stated, is suffering from “Charcot-Marie, tooth 
form, muscular atrophy” of the legs (cause and cure unknown). His feet and 
legs below the knees are so devoid of all feeling as a result thereof that needles 
and pins can be jabbed into the flesh without any reaction or feeling for a 
period of 40 to 50 seconds. He is unable to sit or lie down for any length of 
time on account of the pain caused by his affliction. Of a morning he must 
massage his feet and legs for a considerable period of time, and frequently must 
soak them in hot water, before he is able to stand alone, or, as he terms it, “get 
his feet and legs going.” Sitting causes loss of feeling in his feet, and by rea- 
son of this condition he is unable to tell when he is stepping at the place he 
intends. Exposure of his limbs to the sunshine daily and frequent massages 
with a stiff brush are prescribed. Several physicians, including the local medical 
examiner, have advised him to keep off his feet. As a result of this condition 
he is unable to perform the duties of manager of the welding company (of which 
he was sole owner and manager at the time of the issuance of the policy), 
and has also disposed of a half interest in the company. 


Aiter a careful examination of the record, we have concluded that the 
evidence was sufficient to support the findings of the jury upon the issue of total 
disability. It may be that the defendant in error was physically able to per- 
form some light labor, or to do some few things that would earn compensation ; 
but that fact would not conclusively negative total disability within the mean- 
ing of his policy. Such provisions should be liberally construed in favor of 
the insured. There is a wide range between absolute physical helplessness and 
normal physical capacity to labor. It would be unreasonable to say that, in 
order to constitute total disability within the meaning of the policy, the insured 
must be unable to perform any small detail in pursuance of some remunera- 
tive employment. Such construction would in many cases render contracts of 
this character of little value to those who have them. We think it is  suffi- 
cient if his present physical condition is such that he could not, in the exer- 
cise of ordinary prudence, perform any substantial part of the duties necessary 
to a practical prosecution of his business, or vocation, in substantially his 
customary and usual manner, disregarding all trivial acts which are not material 
to the prosecution thereof, but which are merely incidental thereto. He would 
not be expected to labor, where he would be required to be on his feet. 


Counsel for the insurance company make much of the fact that the plain- 
tiff is now drawing a salary of $266.66 per month as chief deputy sheriff of Beaver 
Pond district, Mercer county. We find from the record that none of the salary 
represented in the two checks drawn by the county court of Mercer county in 
favor of the plaintiff, as deputy sheriff, was retained by him but that each and 
every cent thereof was paid to S. F. Bowling, who was selected by the sheriff 
and the plaintiff to do the work of deputy until such time as it could be de- 
termined whether plaintiff would ever be able to assume the duties of deputy 
sheriff of Beaver Pond district. This appointment was made merely as a re- 
cognition of work which the plaintiff had done for the newly elected sheriff 
in the spring primary, and to carry out a pre-election promise made to the 
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public by the sheriff. Whether or not such action is against public policy is 
not before the court. 

Consonant with the views hereinbefore expressed on the matters of law 
arising on this writ of error, we are of opinion that the trial court did not err 
in the giving and refusal of instructions. 

Perceiving no error in the judgment, the same must be affirmed. 
Affirmed. 
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AUTOMOBILE 


SILVER v. SILVER. 
Argued Oct. 25, 1929. Decided Nov. 25, 1929. No. 24. 
50 Supreme Court Reporter 57. 

1. COURTS—SUPREME COURT WILL REVIEW ONLY CONSTITUTION- 
AL QUESTION CONSIDERED IN LOWER COURT’S OPINION, 
WHERE RECORD DOES NOT DISCLOSE OTHERS RAISED BY AP- 
PELLANT. 

Where record on appeal from state Supreme Court does not disclose constitu- 
tional grounds on which appellant challenged validity of statute, review by United 
States Supreme Court will be limited to constitutional question considered in opinion 
of court below. 

(For other cases, see Courts, Dec. Dig. § 398[1].) 

2. CONSTITUTIONAL LAW—CONSTITUTION DOES NOT FORBID CRE- 
ATION OF NEW RIGHTS OR ABOLITION OF OLD ONES TO ATTAIN 
PERMISSIBLE LEGISLATIVE OBJECT. 

The constitution does not forbid creation of new rights or abolition of old ones 
recognized by the common law to attain a permissible legislative object. 

(For other cases, see Constitutional Law, Dec. Dig. § 92.) 

3. CONSTITUTIONAL LAW—WISDOM OF LEGISLATION RESTRICT- 
ING LIABILITY FOR INJURIES TO GRATUITOUS PASSENGERS 
IN AUTOMOBILES IS NOT FOR COURTS. 

Whether there has been a serious increase in evils of vexatious litigation by 
passengers carried gratuitously in automobiles to recover for injuries sustained is 
for determination by Legislature, which may further restrict liability, and wisdom 
of such legislation is not concern of courts. 

(For other cases, see Constitutional Law, Dec. Dig. § 70[3].) 

4. CONSTITUTIONAL LAW®@-DISTINCTION BETWEEN GRATUITOUS 
PASSENGERS IN AUTOMOBILES AND OTHER VEHICLES BY STA- 
TUTE PROHIBITING RECOVERY FOR INJURIES TO FORMER 
HELD NOT SO EVIDENTLY GROUNDLESS AS TO WARRANT HOLD- 
ING IT ARBITRARY (Pub. Acts Conn. 1927, p. 4404, c. 308; Const. Amend. 
14). 

Distinction between gratuitous passengers in automobiles and other classes of 
vehicles held not so evidently groundless that Supreme Court can say a priori that 
such classification by Pub. Acts Conn, 1927, p. 4404, c. 308, prohibiting recovery from 
owner or operator of automobile for injuries to persons carried gratuitously therein, 
is forbidden by Const. Amend. 14, as without basis and arbitrary. 

(For other cases, see Constitutional Law, Dec. Dig. § 243.) 

5. CONSTITUTIONAL LAW—LEGISLATIVE RESTRICTION ON VEHI- 
CLE OPERATORS’ LIABILITY FOR INJURIES TO GUESTS OR LI- 
CENSEES NEED NOT REACH EVERY CLASS TO WHICH IT MIGHT 
BE APPLIED (CONST. AMEND. 14). 


Equal protection clause of Const. Amend. 14 does not require that legislative 
restriction on liability of persons operating vehicles for injuries to mere guests or 
licensees reach every class to which it might be applied. 

(For other cases, see Constitutional Law, Dec. Dig. § 243.) 

6. CONSTITUTIONAL LAW—STATUTE PROHIBITING RECOVERY 
FROM AUTOMOBILE OWNERS FOR INJURIES TO GRATUITOUS 
PASSENGERS HELD NOT UNCONSTITUTIONAL, THOUGH NOT 
REACHING ALL ABUSES (Pub. Acts Conn. 1927, p, 4404, c. 308; Const. 
Amend. 14). 


The Supreme Court cannot say that abuses originating in multiplicity of suits 
arising from gratuitous carriage of passengers in automobiles are not such con- 
spicuous examples of what Legislature may regard as evils as to justify legislation 
against them, such as Pub. Acts Conn. 1927, p. 4404, c. 308, prohibiting recovery 
from automobile owners or operators for injuries to such passengers, though some 
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abuses may not be hit; it being sufficient under Const. Amend. 14 that statute 
reaches class of cases where evil most frequently occurs. 

(For other cases, see Constitutional Law, Dec. Dig. § 243.) 

Appeal from the Supreme Court of the State of Connecticut. 

Action by Mae Silver against Benjamin Silver. From a judgment of the Su- 
preme Court of Connecticut (108 Conn. 371, 143 A, 240), affirming a judgment for 
defendant, plaintiff appeals. Affirmed. 


_ Messrs. Thomas R. Robinson and Arthur B. O’Keefe, both of New Haven, 
Conn., for appellant. 


Mr. Wm. L. Hadden, of New Haven, Conn., for appellee. 
Mr. Justice Stone delivered the opinion of the Court. 


This is an appeal under section 237 of the Judicial Code, as amended by Act 
of February 13, 1925 (28 USCA § 344), from a judgment of the Supreme Court 
of Connecticut upholding the constitutionality of a state statute. Chapter 308 of 
the Public Acts of Connecticut of 1927 (printed in the margin’) provides that no 
person carried gratuitously as a guest in an automobile may recover from the owner 
or operator for injuries caused by its negligent operation. The appellant brought 
suit in the superior court of New Haven county against appellee, her husband, 
for injuries so sustained, Judgment for the defendant was affirmed by the Supreme 
Court. Both courts ruled that the statute barred appellant, a guest carried gratu- 
itously, from recovery for injuries caused by ordinary negligence in the operation 
of the car, and the Supreme Court, by divided bench, held that the statute did not 
deny to appellant the equal protection of the laws guaranteed by the Fourteenth 
Amendment. 108 Conn. 371, 143 A. 240. 


[1, 2] As the record does not disclose the constitutional grounds on which the 
appellant challenged the validity of the statute, our review will be limited to the 
single question arising under the Federal Constitution which was considered in the 
opinion of the court below. Saltonstall v. Saltonstall, 276 U. S. 260, 48 S. Ct. 225, 
72 L. Ed. 565. We need not, therefore, elaborate the rule that the Constitution 
does not forbid the creation of new rights, or the abolition of old ones recognized 
by the common law, to attain a permissible legislatige object. See Louis Pizitz Dry 
Goods Co. v. Yeldell, 274 U. S. 112, 116, 47 S. Ct. 509, 71 L. Ed. 952, 51 A. L. R. 
1376; New York Central Railroad Co. v. White, 243 U. S. 188, 37 S. Ct. 247, 61 
L. Ed. 677, L. R. A. 1917D, 1 Ann. Cas. 1917D, 629; Mountain Timber Co. v. Wash- 
ington, 243 U. S. 219, 37 S. Ct. 260, 61 L. Ed. 685, Ann. Cas. 1917D, 642; Wilming- 
ton Star Mining Co. v. Fulton, 205 U. S. 60, 74, 27 S. Ct. 412, 51 L. Ed. 708. 


[3] The use of the automobile as an instrument of transportation is peculiarly 
the subject of regulation. We cannot assume that there are no evils to be corrected 
or permissible social objects to be gained by the present statute. We are not un- 
aware of the increasing frequency of litigation in which passengers carried gratu- 
itously in automobiles, often casual guests or licensees, have sought the recovery 
of large sums for injuries alleged to have been due to negligent operation. In 
some jurisdictions it has been judicially determined that a lower standard of care 
should be exacted where the carriage in any type of vehicle is gratuitous. See 
Massaletti v. Fitzroy, 228 Mass. 487, 118 N. E. 168, L. R. A. 1918C, 264, Ann. 
Cas. 1918B, 1088; Marcienowski v. Sanders, 252 Mass. 65, 147 N. E. 275: Epps v. 
Parrish, 26 Ga. App. 399, 106 S. E. 297. Whether there has been a serious increase 
in the evils of vexatious litigation in this class of cases, where the carriage is by 
automobile, is for legislative determination, and, if found, may well be the basis 


1Chapter 308. An Act Releasing Owners Of Motor Vehicles From Responsibility 
For Injuies To Passengers Therein. 


Be it enacted by the Senate and House of Representatives in General Assembly 
convened: 

Section 1. No person transported by the owner or operator of a motor vehicle as 
his guest without: payment for such transportation shall have a cause of action for 
damages against such owner or operator for injury, death, or loss, in case of accident, 
unless such accident shall have been intentional on the part of said owner or operator 
or caused by his heedlessness or his reckless disregard of the rights of others. 

Sec. 2. This act shall not relieve a public carrier or any owner or operator of a 
motor vehicle while the same is being demonstrated to a prospective purchaser of 
responsibility for any injuries sustained by a passenger being transported by such 
public carrier or by such owner or operator. 
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of legislative action further restricting the liability. Its wisdom is not the concern 
of courts. 

[4] It is said that the vice in the statute is not that-it distinguishes between 
passengers who pay and those who do not, but between gratuitous passengers in 
automobiles and those in other classes of vehicles, But it is not so evident that no 
grounds exist for the distinction that we can say a priori that the classification is 
one forbidden as without basis, and arbitrary. See State of Ohio ex rel. Clarke v. 
Deckebach, 274 U. S. 392, 397, 47 S. Ct. 630, 71 L. Ed. 1115. 

[5, 6] Granted that the liability to be imposed upon those who operate any kind 
of vehicle for the benefit of a mere guest or licensee is an appropriate subject of 
legislative restriction, there is no constitutional requirement that a regulation, in 
other respects permissible, must reach every class to which it might be applied— 
that the Legislature must be held rigidly to the choice of regulating all or none. 
Patsone v. Pennsylvania, 232 U. S. 138, 144, 34 S. Ct. 281, 58 L. Ed, 539; Miller 
v. Wilson, 236 U. S. 373, 382, 384, 35 S. Ct. 342, 59 L. Ed. 628, L. R. A. 1915F, 
829; International Harvester Co. v. Missouri, 234 U. S. 200, 215, 34 S. Ct. 859, 58 
L. Ed. 1276, 52 L. R. A. (N. S.) 525; Barrett v. Indiana (1913) 229 U. S. 26, 29, 
33 S. Ct. 692, 57 L. Ea. 1050. In this day of almost universal highway transporta- 
tion by motorcar, we cannot say that abuses origi inating in the multiplicity of suits 
growing out of the gratuitous carriage of passengers in automobiles do not present 
so conspicuous an example of what the Legislature may regard as an evil, as to 
justify legislation aimed at it, ~~ though some abuses may not be hit, Carroll v. 
Greenwich Insurance Co., 199 U. 401, 411, 26 S. Ct. 66, 50 L. Ed. 246; People of 
State of New York ex rel. Siac v. Zimmerman, ae Uh S&S GO 7E aS. Ce 
61, 73 L. Ed. ——. It is enough that the present statute strikes at the evil where it 
is felt and reaches the class of cases where it most frequently occurs. 

Affirmed. 


TROTTER v. UNION INDEMNITY CO. 
Circuit Court of Appeals, Ninth Circuit. October 14, 1929. 
No. 5896. 
35 Federal Reporter (2d) 104. 


1. INSURANCE—IN ACTION ON AUTOMOBILE INDEMNITY POLICY, 


EVIDENCE HELD INSUFFICIENT TO SHOW THAT INSURED CON- 
SENTED THAT PERSON TO WHOM HE DELIVERED CAR FOR 
USE IN SELLING LOTS SHOULD LOAN IT TO STRANGERS. 

In action on indemnity policy covering automobile, evidence /e/d insufficient 
to show that insured, who was owner of car, intended or consented that person 
to whom he delivered it for use in making sales on commission of certain town 
lots should loan it to strangers for purposes of pleasure having no relation to 
project of selling of lots. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


4. INSURANCE—WHERE AUTOMOBILE OWNER CARRYING LIABIL- 
ITY INSURANCE ALLOWED ANOTHER TO USE CAR IN MAKING 
SALES, RESTRICTION TO SUCH PURPOSE WAS IMPLIED. 

Where owner of automobile who carried liability insurance allowed another 
to use car in making sales on commission of certain town lots, restriction to such 
purpose is clearly implied, in absence of evidence to contrary, since express per- 
mission for given purpose does not imply permission for all purposes. 

(For other cases, see Insurance, Dec. Dig. § 332%.) 

Appeal from the District Court of the United States for the Northern Divi- 
sion of the Western District of Washington; George M. Bourquin, Judge. 

Action by Allen J. Trotter, against the Union Indemnity Company. Judg- 
ment for defendant [33 F.(2d) 363], and plaintiff appeals. Affirmed. 

J. Speed Smith and Henry Elliott, Jr., both of Seattle, Wash., for appel- 
lant. 

Bausman, Oldham & Eggerman and Edw. L. Rosling, all of Seattle, Wash., 
for appellee. ee 

Before Dietrich and Wilbur, Circuit Judges, and Louderback, District 
Judge. 
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DierricH, Circuit Judge. About 4:30 o’clock in the morning of July 3, 1927, 
while riding as the guest of one Myron Bullock, in an automobile which the 
latter was driving, the appellant was injured as the result of a collision due to 
the negligence of Bullock, who, apparently, was partially intoxicated. The car 
belonged to W. L. Grill, who, three or four months prior thereto, had turned 
it over to one Hickey for his use in making sales, upon commission, of town 
lots belonging to Grill near Seattle. Upon the night referred to, Hickey fell 
into a conversation with Bullock, in the course of which they discussed the 
possibility of the employment of the latter to assist in selling the lots, but no 
agreement was reached. While thus engaged they drank some intoxicating 
liquor, and when they parted, late at night, Hickey authorized Bullock to take 
the car from the garage and use it for his pleasure. 


Appellant brought suit for damages and recovered a final judgment against 
both Hickey and Bullock—against Hickey apparently upon the ground that 
he had delivered the car to Bullock for his use when he knew that he was 
under the influence of liquor. It is also undisputed that Bullock had no driver’s 
license, and that, under the state statutes, it was unlawful for one to drive 
a car without such license. 


[1, 2] Not being able to satisfy the judgment so obtained, appellant brought 
this action to recover from appellee under its insurance policy on the car. 
The policy ran to and expressly insured Grill, the owner of the car, and also 
contained this clause: “The unqualified word ‘Assured,’ wherever used in this 
Policy, shall be construed to include, in addition to the named Assured in this 
policy, any person or persons while riding or legally operating any automobile 
insured hereunder and any person, firm or corporation legally responsible for 
operation thereof with the permission of the named Assured. * * *” 


Upon issue joined the parties stipulated waiver of a jury. At the trial it 
was recognized by both sides that a controlling question was whether expressly 
or impliedly Grill had given his consent that the car be used by Bullock, and 
in the argument here counsel for the appellant conceded that unless in con- 
templation of law it is to be held that he did so consent, the judgment of dis- 
missal was right. He does not contend that Grill gave permission directly to 
3ullock or was acquainted with him or had any knowledge that he was to use 
the car for pleasure or any other purpose. If there was any consent, it must 
be held to have arisen by implication from the nature and scope of the bailment to 
Hickey. Under the evidence perhaps it would be possible to find that in delivering 
the car to Hickey he consented to its use not only by the latter in person but by his 
assistants and employees in a campaign to sell the lots, and also that Hickey and 
members of his family might use it incidentally for pleasure. But we think that to go 
further and hold that he also contemplated or intended or consented that Hickey 
might loan it to strangers for purposes of pleasure, having no relation to the pro- 
ject of selling the lots, would be doing violence to the evidence. Appellant 
relies much upon an isolated sentence in a letter written to the appellee after 
the accident occurred, in which Grill stated, “I let him (Hickey) use the car 
as he saw fit, and this included letting other persons use the car.” It is doubt- 
ful whether, when read in the light of the context, this language has the mean- 
ing which appellant imputes to it, but clearly the letter, being a statement of 
a past transaction, is incompetent as to and is in no wise binding upon appellee. 
And Grill’s testimony given at the trial is opposed to appellant’s contention. 

[3, 4] But it is unnecessary to discuss the evidence further than to show 
that in the most favorable view to appellant it is conflicting or that it is rea- 
sonably susceptible to opposing inferences. That being true, the findings of 
the trial court are controlling, and the court expressly found that: 

“(1) Grill bailed the auto to Hickey for their mutual benefit, expecting the 
latter’s salesmen might occasionally use it, and that Hickey might use it to 
some extent for pleasure, but not contemplating that Hickey would delegate 
use of the auto to joy riders. 

“(2) Hickey nevertheless, did delegate use of the car to Bullock, a stranger, 


and not his employee or salesman, who devoted it to joy riding and therein in- 
jured plaintiff.” 
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“(4) Bullock’s use of the auto was without Grill’s knowledge or consent, ex- 
press or implied. * * *” 

If we interpret these findings in the light of the court’s memorandum opin- 
ion [33 F.(2d) 363] filed at the same time, the most that can be said for ap- 
pellant is that restrictions upon the use of the car were not expressed by the 
owner when he gave Hickey possession thereof. But, admittedly, the only 
object Grill had was to aid Hickey in carrying to success the business enter- 
prise in which they were both interested. Hence a restriction to that pur- 
pose, in the absence of evidence to the contrary, is clearly implied. It might 
not be unreasonable to say that the owner contemplated that while the enter- 
prise was in progress Hickey and memberxs of his immediate family would now 
and then use the car for pleasure, but, as suggested by the court below, to hold, 
in the absence of any affirmative expression of consent, that Grill contemplated 
or intended that Hickey would permit use by more or less intoxicated joy riders 
on the streets of Seattle at 4 o’clock in the morning would be against reason. 
Nor do we share in the view that express “permission” for a given purpose 
implies permission for all purposes. See Frederiksen vy. Employers, etc., Co. 
(C. C. A.) 26 F.(2d) 76; Denny v. Royal Indemnity Co., 26 Ohio App. 566, 159 
N. E. 107; Kazdan v. Stein, 26 Ohio App. 455, 160 N. E. 506; Id., 118 Ohio St. 
217, 160 N. E. 704. Dickinson v. Maryland Sea Co., 101 Conn. 369, 125 A. 866, 
we do not think it necessarily contra, and if Stovall v. New York Indemnity 
Co., 157 Tenn. 301, 8 S.W.(2d) 473, is opposed, we are unable to follow it. 

As to appellant’s motion for a diminution of the record, it is very doubtful 
whether properly it could be allowed; but in disposing of the appeal we have 
assumed the record to be what the motion suggests it should be, and hence its 
propriety need not be discussed. 

Affirmed. 


SECURITY UNDERWRITERS, Inc., v. LONG. (No. 13334.) 
Appellate Court of Indiana, in Bane. Nov. 22, 1929, 
168 Northeastern Reporter 699. 

2. INSURANCE—AUTOMOBILE FIRE INSURER ACCEPTING PREMIUM 
WITH KNOWLEDGE OF BREACHES OF WARRANTY WAIVED 
BREACHES. 

Automobile fire insurance company, accepting premium on policy with full 
knowledge of breaches of warranties, elected to waive breaches. 
(For other cases, see Insurance, Dec. Dig. § 392[1].) 

5. INSURANCE—INSURER, BY PREPARING AND HAVING INSURED 
SWEAR TO INFORMAL, PROOF OF LOSS AND BY MAKING OFFER 
OF SETTLEMENT, WAIVED FURTHER PROOF OF LOSS. 
Automobile fire insurer, by preparing and having insured swear to informal 

proof of loss and by making an offer of settlement by way of compromise, 

waived further proof of loss. 


(For other cases, see Insurance, Dec. Dig. § -558[1].) 


Appeal from Superior Court, Marion County; Jas. W. Milner, Judge. 

Action by Clyde Long against the Security Underwriters, Incorporated, at- 
torney in fact for the Security Automobile Insurance Association. From a 
judgment for plaintiff, defendant appeals. Affirmed. 

Jackiel W. Joseph, of Indianapolis, and Henley & Titsworth, of Rushville, 
for appellant. 

George Young, John F. Linder, and F. D. McCurdy, all of Indianapolis, for 
appellee. 

Nicuots, J. Action by appellee against appellant on a policy of insurance issued 
by appellant to appellee, to recover $800 for a truck alleged to have been destroyed 
by fire and while insured with appellant company. 

It is averred in the complaint, in substance, that, during the time involved, 
appellee was the owner of a truck, and continued to be such owner until it was 
destroyed by fire; that, at the time the policy of insurance was written, there 
was a mortgage on said truck to secure the purchase price thereof, which mort- 
gage was executed by appellee to the International Harvester Company of 
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America; that the association, by its officers and agents, solicited appellee for 
insurance on said truck and offered to write insurance thereon, and inquired 
of appellee all the facts concerning the same, and appellee advised appellant company 
and its officers and agents that there was a mortgage thereon to secure the unpaid 
balance of the purchase price, which mortgage was executed to the International 
Harvester Company of America; that appellee gave said association all the in- 
formation requested concerning said truck and made them a full true statement 
of all the conditions concerning the same; that thereafter said association, act- 
ing by and through its attorney in fact, Security Underwriters, Incorporated, ap- 
pellant, on August 8, 1925, executed a policy of insurance to appellee insuring said 
truck, spare tire, and accessories in the sum of $800 against loss by fire; that 
said property was worth more than $800; that appellee paid to said association 
the regular premiums on said policy; that on August 14, 1925, about 3:30 a. m., 
appellee was driving said truck on a public highway about 3 miles northwest of 
Logansport, and while driving, it caught on fire and was destroyed, burning 
said truck and all accessories; that, at the time said truck and accessories 
were so destroyed, appellee was the absolute owner in his own right of the 
truck; that thereafter, and within 60 days after said loss, appellee duly 
submitted proof of loss to appellant company and also rendered to appellant 
a written statement signed and sworn to by appellee, stating all the 
facts which he knew concerning said truck and said fire, and interest of appellee 
in said property, the incumbrances thereon, and all other facts called for by 
said policy of insurance, which statement was duly signed and sworn to by ap- 
pellee; that the same was made in the presence of said company and its of- 
ficers and agents; that appellee gave to appellant all the information requested 
by it or required by said policy of insurance, and believed that he had given 
them all the information desired or required by them; that he gave to appellant 
sufficient information to make an investigation and appellant at said time in- 
formed appellee that they would invetsigate said claim and report to him, and 
appellant did proceed to make an investigation, but never reported to appellee; 
that said property was worth $800 or more; that appellee had been damaged 
$800; that appellee has performed all the conditions of said contract on his part 
to be performed; that appellant has wholly refused to pay said insurance or any 
part thereof. 


Copy of the policy and application was made a part of the complaint, by 
which it appears under “Special Warranties” that appellee warranted the auto- 
mobile was owned by appellee and was not mortgaged or incumbered. 

Appellant demurrer to the complaint for want of facts sufficient to con- 
stitute a cause of action, in that it showed on its face that appellee had violated 
a contract on which he was suing at the time he entered into it; that it showed 
that appellee made a false warranty at the time he entered into the contract; 
and that it did not show that the alleged inaccuracies set out in the complaint 
were made through mistake or-that the complaint is subject to any reformation. 
The demurrer was overruled, and appellant answered in denial and by an af- 
firmative paragraph pleading the above-mentioned breach of warranty as to 
the mortgage, along with other alleged breaches, to which paragraph appellee 
filed a reply in denial. A trial by jury resulted in a verdict in favor of appellee 
for $916.61 on which judgment was rendered, from which, after appellant’s mo- 
tion for a new trial was overruled, this appeal; appellant presenting as error 
the court’s action in overruling its demurrer to the complaint and in overruling 
its motion for a new trial. 


{1, 2] Appellant contends that the court committed reversible error in over- 
ruling appellant’s demurrer to the complaint, for the reason that the com- 
plaint shows on its face, and by its exhibit, a complete defense, in this, that 
it averred that the automobile here involved had a mortgage upon it in favor 
of the International Harvester Company of America, and then by its exhibit 
disclosed that appellee had warranted that there was no mortgage thereon. While 
it is averred in the complaint that appellee informed appellant of the exist- 
ence of the mortgage at the time and before the policy was issued, such aver- 
ment is contradicted by the exhibit to the complaint, which controls. But we 
do not need to determine as to whether the court erred in its ruling on the 
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demurrer. Even if it did so err, it appears by the whole record that such error 
was harmless. It appears by the uncontradicted evidence, admitted without 
objection, that on August 17, 1925, appellant was fully informed of the mort- 
gage on the automobile by a letter from said International Harvester Company 
of America, and it further appears by the evidence that it knew of the other 
alleged breaches of warranty of which it complains, and that thereafter, on Oc- 
tober 6, 1925, it accepted a premium on the policy, this, of course, with full 
knowledge of the breaches of warranties aforesaid, of which it complains. Ap- 
pellant had its option, when it discovered the breaches of warranties aforesaid, 
to avoid the policy or to waive the breaches. In the event that it chose to 
rescind, it was its duty then and there, not only to refuse to accept further 
premiums, but to tender back the premiums which it had already received. Hav- 
ing failed in this regard, it thereby elected to waive the breaches. Metropolitan, 
etc., Co. v. Solomito, 184 Ind. 722, 112 N. E. 521; Glens Falls Ins. Co. v. Mich- 
ael, 167 Ind. 659, 74 N. E. 964, 79 N. E. 905, 8 L. R. A. (N. S.) 708; Ohio Ins. 
Co. v. Williams, 63 Ind. App. 435, 112 N. E. 556; Catholic Order of Foresters 
v. Collins, 51 Ind. App. 285, 99 N. E. 745; A&tna Life Ins. Co. v. Bockting; 39 
Ind. App. 586, 79 N. E. 524; United States, etc., Ins. Co. v. Clark, 41 Ind. App. 
345. 85 N. E. 760. 

(3, 4] It thus appears that the error of the court in overruling appellant’s 
demurrer, even if committed, was harmless, for it is a well-settled rule of law 
that it is the duty of the court, in determining whether error in overruling a 
demurrer to a complaint was prejudicial or harmless, to look to the whole record, 
and, if it appear therefrom that the case was fairly tried upon its merits and a 
right result reached, the error of the court will be held to be harmless. This 
principle was thoroughly discussed by this court, speaking by McMahan, J., in 
Pittsburg, etc., R. Co. v. Rushton (Ind. App.) 148 N. E. 337, and on rehearing in 
149 N. E. 652, and nothing can be gained by again discussing the questions there 
determined. In that case there was a petition to transfer to the Supreme Court, 
and, by the decision of that court at this term, the transfer was denied. The 
rule there declared must therefore be taken as the established law of this state. 

We may add that the rule had application as well to erroneous instructions, 
so that in this case, even if the instructions were in the record, and appellee 
contends forcefully that they are not, any errors committed in instructing the 
jury in the light of the whole record must be held to be harmless. 

[5] Appellant, by preparing and having appellee swear to an informal proof 
of loss, and by making an offer of settlement by way of compromise, waived 
further proof of loss. Western Assurance Co. v. McCarty, 18 Ind. App. 449, 
48 N. E. 265. 

Judgment affirmed. 

LONDON & LANCASHIRE INS. CO., LIMITED, OF LONDON, v. MASON 
et al. (No. 13444.) 
Appellate Court of Indiana, in Banc. Nov. 18, 1929. 
168 Northeastern Reporter 702 
1. INSURANCE—DENIAL OF LIABILITY WAIVES RIGHT TO CLAIM 

WANT OF NOTICE OR PROOF OF LOSS. 

Denial of liability by insurer waives all right to claim want of notice or proof 
of loss. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

3. APPEAL AND ERROR—COMPLAINT BEING AMENDABLE BELOW TO 

CONFORM TO PROOF THAT INSURER DENIED LIABILITY, THERE- 

BY WAIVING PROOF OF LOSS, WILL BE DEEMED AMENDED ON 

APPEAL, IN ABSENCE OF PREJUDICE TO INSURER (Burns’ Ann. 
St. 1926, §§ 418, 419). 

Since complaint not alleging facts on theory of waiver of proof of loss by in- 
surer, nor performance of all conditions of contract by insured, might have been 

amended in trial court, under Burns’ Ann. St. 1926, § 419, to conform to proof that 
insurer denied liability, it will be deemed to have been so amended on appeal, in ab- 
| sence of prejudice to insurer, as required by section 418, to render such variance 
material. 
(For other cases, see Appeal and error, Dec. Dig. § 889[3].) 
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Appeal from Superior Court, Lake County; Charles E. Greenwald, Judge. 

Action by Stephen J. Mason against the London & Lancashire Insurance Com- 
pany, Limited, of London, and Paul B. Lipinski, who filed a counterclaim. From a 
judgment for plaintiff and counterclaimant, defendant insurance company appeals. 
Affirmed. 

Hodges & Davis, of Gary, for appellant. 

Greenlee, Richardson & Greenwald, of Gary, for appellees. 

LockyEar, J. A complaint was filed by the appellee Stephen J. Mason against 
the appellant, London & Lancashire Insurance Company, Limited, of London, and 
against the appellee Paul B. Lipinski. Said complaint was in one paragraph based 
upon an insurance policy issued by the appellant to the appellees. The complaint 
alleged ownership of a Lexington automobile by the appellee Stephen J. Mason; 
its insurance on the 5th day of July, 1924, by the appellant against certain perils, 
including loss by fire; the destruction of the car by fire on the 25th day of July, 
1924; due notice of loss to the appellant and the filing of proofs of loss by appellee 
and a loss payable clause to the appellee Paul Lipinski in the sum of $750. Relief 
was prayed in the sum of $1,500, and further prayer that the interest of the ap- 
pellee Paul Lipinski be determined and adjudicated. 

The appellee Paul Lipinski filed answer to this complaint in two paragraphs. 
The first paragraph of answer was in general denial, and the second paragraph of 
answer set forth the appellee Paul Lipinski’s interest in said policy, with a prayer 
for judgment in the sum of $909.90. 

To this complaint and to the counterclaim of the appellee Paul Lipinski, ap- 
pellant, London & Lancashire Insurance Company, Limited, of London, filed an 
answer in general denial. Upon the issues thus formed the court entered a finding 
against the appellant, London & Lancashire Insurance Company, Limited, of Lon- 
don, in the sum of $1,214, and the court further found for the appellee Paul B. 
Lipinski that his interest in said policy of insurance was in the sum of $958.75, and 
the court further found for the appellee Stephen J. Mason in the sum of $255 on 
which findings the court rendered judgment. 

The appellant, London & Lancashire Insurance Company, Limited, of London, 
filed its motion for a new trial, which motion was overruled by the court, to which 
ruling of the court the appellant duly excepted and prayed an appeal to this court. 

The only error assigned in this court is the overtuling of the appellant’s mo- 
tion for a new trial, which was on the grounds that the verdict or decision of the 
court is not sustained by sufficient evidence and is contrary to law, and that the 
court erred in admitting in evidence, over the objection of the defendant herein, 
the evidence given by Stephen J. Mason of facts tending to prove a waiver of 


proof of loss. The only question that we need to consider is the admissibility of 
the testimony of said Mason. 


The policy of insurance provides for notice and proof of loss as follows: “In 
the event of loss or damage the assured shall within six days give notice thereof 
in writing to this company; and within 60 days after such loss, unless such time 
is extended in writing by this company, shall render a statement to this company 
signed and sworn to by the assured stating the place, time and cause of the loss 
or damage, the interest of the assured and of all others in the property, the sound 
value thereof and the amount of loss or damage thereon, all incumbrances thereon 
and all other insurances, whether valid or not covering said property.” 

The appellee Stephen J. Mason testified that immediately after the fire he re- 
ported his loss to Paul Lipinski; says that he went to the company’s office in Chi- 
cago about his loss. He did not see Mr. North, who was the appellant’s adjuster, 
but saw his assistant. He talked to some one in Mr. North’s office about the loss 
of his automobile by fire. He opened up his ledger, and looked at the condition 
of the policy and everything, and said that they had received several letters and 
reports on this, but that they were not liable to pay for the automobile, for the 
reason that they were going to cancel the policy. The time that he went to see 
them in Chicago was around in August, between the Ist and August 26th. 

[1] Denial of liability waives all right to claim want of notice or proof of loss. 
Continental Ins. Co. v. Bair, 65 Ind. App. 502, 114 N. E. 763; Springfield Fire & 


Marine Ins. Co. v. Fields, 185 Ind. 230, 113 N. E. 756; Union Fraternal League v. 
Sweeney, 184 Ind. 378, 111 N. E. 305 
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[2] The appellant says that the complaint does not allege facts on the theory of 
waiver, nor does it allege the performance of all the conditions of the contract on 
the part of the appellee, which would include waiver, for which reason the appellant 
contends that the court erred in admitting in evidence, over objection of the appel- 
lant, the evidence given by the appellee Stephen J. Mason. It is true that the ap- 
pellant objected to the testimony of said witness and excepted to the ruling of the 
court in admitting the same, but it is not shown upon what grounds the appellant 
objected to the testimony; therefore appellant’s objection is not available on ap- 
peal. Lake Erie & W. R. Co. v. Parker, 94 Ind. 91; Clanin v. Fagan, 124 Ind, 304, 
24 N. E. 1044; Louisville, etc., Ry. Co. v. Rush, 127 Ind. 545, 26 N. E. 1010. 

[3] Burns’ 1926, § 418, provides: “No variance between the allegations in a 
pleading and the proof is to be deemed material, unless it have actually misled the 
adverse party, to his prejudice, in maintaining his action or defense upon the merits.” 

Burns’ 1926, § 419, provides: “Where the variance is not material, as provided 
in the last section, the court may direct the fact to be found according to the evi- 
dence, or may order an immediate amendment, without costs.” 

It has been held that, if the court may direct the jury to find a fact according to 
the evidence, the court may so find the fact when the trial is before the court, and, 
since the complaint might have been amended in the court below to correspond to 
the proof, it will be deemed to have been so amended here. Bristol Hydraulic Co. 
v. Boyer, 67 Ind. 236; Evansville & C. R. R. Co. v. Maddux, 134 Ind. 586, 33 N. E. 
345, 34 N. E. 511; Royse v. Gray et al., 79 Ind. App. 483, 134 N. E. 217. 

Judgment affirmed. 

McMahan, C. J., not participating. 


NEW AMSTERDAM CASUALTY CO. v. PICKRELL. 
Court of Appeals of Kentucky. June 18, 1929. 
Rehearing Denied Sept. 24, 1929. 

19 Southwestern Reporter (2d) 955. 


1. INSURANCE—COURT MUST CONSTRUE INSURANCE CONTRACT AS 
WRITTEN AND GIVE SOME EFFECT TO LANGUAGE EMPLOYED, 
AND CANNOT MAKE NEW CONTRACT FOR PARTIES. 

In construing insurance contract, court cannot make new contract for parties, 
but must construe contrect as wr.uen and give some effect to language employed 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 


2. INSURANCE—LIMITATIONS AND CONDITIONS IN POLICY EX- 
PRESSED IN RESTRICTIVE LANGUAGE WILL NOT BE APPLIED, 
UNLESS THEIR LANGUAGE PLAINLY REQUIRES SUCH CON- 
STRUCTION. 

Where limitations and conditions in insurance policy are expressed in restrictive 
language, none of them should be held to apply unless language plainly requires 
such construction, since policy of insurance will be construed most strongly in 
favor of insured. 

(For other cases, see Insurance, Deo. Dig. § 146[3].) 


3. INSURANCE—CONDITION IN POLICY EXCLUDING COVERAGE 
WHEN CAR IS BEING DRIVEN BY PERSON UNDER 16 HELD NOT 
TO APPLY TO DAMAGE TO INSURED’S CAR. 


Where insurance policy covering automobile provided that insurer agreed with 
insured subject to limitations and conditions hereinafter provided as respects bodily 
injuries or death suffered and policy insured against injuries to others, to property, 
and to car of insured, and one of conditions was that policy did not cover while 
automobile was being driven by person under 16 years in any event, condition in 
respect to age did not apply to damages to automobile of insured; words “as re- 
spects bodily injuries and death suffered” nodifying words “limitations and condi- 
tions hereinafter provided” limiting condition regarding age to accidents resulting 
in injuries to others and to property of others. 

(For other cases, see Insurance, Dec. Dig. § 424.) 


Appeal from Circuit Court, Jefferson County, Common Pleas, Third Division. 
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,Action by Rhoda E. Pickrell against the New Amsterdam Casualty Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Fred Forcht, of Louisville, for appellant. 

Trabue, Doolan, Helm & Helm, of Louisville, for appellee. 

Ciay, J. Rhoda E. Pickrell’s automobile was damaged by collision with an- 
other car. In this action against the New Amsterdam Casualty Company to recover 
on her policy insuring her against such loss, defendant’s demurrer to the petition 
was overruled, and having declined to plead further, judgment was rendered in fa- 
vor of plaintiff, Defendant appeals. 

The material provisions of the policy are as follows: 
“New Amsterdam Casualty Company (a stock company) hereinafter called the 




























































































Company 

General Does hereby agree with the named Assured, subject to the 

Agreement limitations and conditions hereinafter provided, as respects 
bodily injuries or death suffered, or alleged to have been suf- 
fered, by any person or persons as the result of accidents oc- 
curring in the continental limits of the United States and 
Canada, while this Policy is in force, by reason of the own- 
ership, maintenance or use of any automobile described in the 
Schedule hereof, including the loading and unloading of any 
such automobile: 

Personal (1) To insure the Assured, within the limits expressed in 

Injury Statement 6 of the Schedule, against loss from the liability 
imposed by law upon the Assured for damages on account of 
such injuries; 

Third Party (2) To insure the Assured, within the limits expressed in 

Property Statement 6 of the Schedule, against loss from the liability 








Damage imposed by law upon the Assured for damages on account of 

(Optional) damage to or the destruction of property, including the re- 
sultant loss of use thereof, (excluding property of the assured, 
property in the custody of the Assured or his emplovees, pro- 
perty which is rented or leased and for which the Assured is 
legally responsible, or property carried in or upon any automo- 
bile covered hereunder) resulting from such accidents. This 
Agreement shall be effective only in the event that premium 
therefor is specifically shown in the proper shown in the proper 
division provided in Statement 7 of the Schedule ; 

Damage to (3) To insure the assured, within the limit expressed in 

Assured’s Statement 6 of the Schedule, against loss from damage to or 

Automobiles destruction of any such automobile, including its operating 

(Optional) equipment while attached thereto, caused solely by accidental 
collision with another object, or by upset (excluding damage 
or destruction caused directly or indirectly by fire, damage to 
or destruction of tires when due to puncture, cut, gash, blow- 
out or other ordinary tire trouble, and excluding in any event 
damage to or destruction of tires unless caused by an acci- 
dental collision or upset which also causes other damage to 
or destruction of any such automobile. This Agreement shall 
be effective only in the event that premium therefor is speci- 
fically shown in the proper division provided in Statement 7 
of the Schedule; 

Investigation (4) To investigate accidents covered by this Policy and which 
come within the meaning of Insuring Agreements (1) and (2) 
foregoing and to negotiate settlement of claims made on ac- 
count of such accidents as may be deemed expedient by the 
Company; 

Defense (5) To defend, in the name and on behalf of the Assured, 

any claim or suit against the Assured, even if groundless, 

brought on account of bodily injuries or property damage 
covered by this Policy, but the Company shall have the right 
to settle any claim or suit at any time; 
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Expenses (6) To pay all expenses, irrespective of the limits expressed 
in Statement 6 of the Schedule, incurred by the Company in 
defending any suit described in the preceding paragraph, in- 
cluding any costs taxed against the Assured the premiums on 
attachment and/or appeal bonds furnished by the Assured in 
any such proceedings, and the interest accruing on that part 
of any verdict or judgment not in excess of the Policy limits; 

First Aid (7) To pay, irrespective of the limits expressed in Statement 
6 of the Schedule, the expense incurred by the Assured in 
providing such immediate surgical relief as is imperative at 
the time of any accident covered by this Policy; 

Omnibus (8) To extend the insurance provided by this Policy, subject 

Coverage to the limits expressed in Statement 6 of the Schedule, so as 
to be available, in the same manner and under the same con- 
ditions as it is available to the named Assured, to any person 
or persons while riding in or legally operating any of the 
automobiles described in the Schedule, and to any person, 
firm or corporation legally responsible for the operation there- 
of, provided such use or operation is with the permission of 
the named Assured, or, if the named Assured is an individual, 
with the permission of an adult member of the named As- 
sured’s household—other than a chauffeur or domestic ser- 
vant, except that the terms and conditions of this Policy shall 
not be available to a public automobile garage, automobile re- 
pair shop, automobile sales agency, automobile service sta- 
tion, or the agents or employees thereof. The unqualified 
term ‘Assured,’ wherever used in this Policy, shall include in 
each instance any other person, firm or corporation entitled 
to insurance under the provisions and conditions of this para- 
graph, but the qualified term ‘named Assured’ shall apply only 
to the Assured named and described as such in the Schedule. 
In the event an automobile covered by this Policy is sold, 
transferred or assigned, the insurance provided herein shall 
not extend to such purchaser, transferee or assignee except 
by the written consent of the Company endorsed hereon. This 
paragraph shall apply only as respects any automobile which 
is used for ‘Private Passenger’ or ‘Commercial’ purposes; 

Bankruptcy (9) The bankruptcy or insolvency of the Assured shall not 

or release the Company from any payment otherwise due here- 

Insolvency under and if, because of such bankruptcy or insolvency, an 
execution on a judgment against the Assured is returned un- 
satisfied, the judgment creditor shall have a right of action 
against the Company to recover the amount of said judgment 
to the same extent that the Assured would have had to re- 
cover against the Company had the Assured paid the judg- 
ment; 

“Subject to the following conditions: 

Exclusions “Condition A: This policy does not cover (1) any ac- 
cident caused by any automobile while being used for or in 
any race or speed test; (2) while any automobile is being 
driven by any person in violation of law as to age, or under 
the age of sixteen (16) years in any event; (3) any automo- 
bile while being used for towing or propelling any trailer or 
any vehicle used as a trailer, unless such trailers are described 
in the Schedule, but incidental assistance to a stranded auto- 
mobile is permitted; (4) any automobile while being used 
for rental or livery purposes or for the carrying of passengers 
for a monetary consideration, unless permitted by the des- 
cription of usage appearing in the Schedule; (5) any automo- 
bile while being used for any purposes other than those des- 
ignated in Statement 9 of the Schedule; (6) any employee of 
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the Assured while engaged in operating or caring for any of 
the Assured’s automobiles; (7) any automobile used to trans- 
port high explosives (carrying of loaded cartridges, for gun 
or pistol, permitted) ; and (8) this Policy does not cover any 
obligation assumed by or imposed upon the Assured by any 
Workmen’s Compensation agreement, plan or law. 

Notice to “Condition B: The Assured shall give immediate writ- 

Company ten notice of any accident, and like notice of any claim or suit 
resulting therefrom, together with every summons or other 
process, to the Executive Office of the Company at Baltimore, 
Maryland, or to its authorized representative. 

Co-operation “Condition C: Whenever requested by the Company, the 

by Assured Assured shall aid in securing information, evidence and the 
attendance of witnesses, in effecting settlements, in defending 
suits and in prosecuting appeals. The Assured shall at all 
times render to the Company all co-operation and assistance 
within his power. 

Assumption “Condition D: The Assured shall not voluntarily assume 

of Liability any liability or incur any expense, or settle any claim, unless 
such settlement or expenditure is first authorized in writing 
by the Company, except as provided in Insuring Agreement 
(7). 

Subrogation “Condition E: In case of payment of loss under this 
Policy, the Company shall be subrogated to all rights of the 
Assured to the extent of such payment, and the Assured shall 
execute all papers required in connection therewith and shall 
co-operate with the Company to secure such rights to the 
Company. 

Concurrent “Condition F: If the named Assured carries any other 

Insurance insurance covering concurrently a claim covered by this Pol- 
icy, he shall not recover from the Company a larger propor- 
tion of any such claim than the sum hereby insured bears to 
the whole amount of valid and collectible concurrent insur- 
ance. If any other person, firm or corporation included in 
this Insurance is covered by valid and collectible insurance 
against a claim also covered by this Policy, such other per- 
son, firm or corporation shall not be entitled to protection 
under this policy. 

Assignment “Condition G: No assignment or change of interest 

of Interest under this Policy, whether voluntary or involuntary, shall 
bind the Company unless the written consent of the Company 
is endorsed hereon, signed by its President, Vice-President or 
Secretary, but in the event of the death, insolvency or bank- 
ruptcy of the named Assured, this Policy shall cover the legal 
representative of the named Assured for a period, within the 
term of this Policy, of thirty days from twelve and one 
minute o’clock A. M., of the date of such death, insolvency 
or bankruptcy, and not later unless consented to by En- 
dorsement as above. 

Cancellation “Condition H: This Policy may be canceled at any time 
by either party by written notice to the other stating when 
thereafter cancellation shall be effective. Such notice by the 
Company, mailed under registered cover to the named As- 
sured’s address given herein not less than ten days prior to the 
effective date of cancellation, shall be a sufficient notice. If 
canceled by the Company, the Company shall be entitled to 
the earned premium, pro rata. If canceled by the named As- 
sured, the Company shall be entitled to the earned premium 
computed at short rates in accordance with the table printed 
hereon. The check of the Company or of its authorized 
agent, delivered or mailed under registered cover to the named 
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Assured’s said address, shall be a sufficient tender of any 
unearned premium. 

Appraisal “Condition I: In case of a disagreement as respects loss 
under Insuring Agreement (3) such loss shall, upon written 
demand of either party hereto, be determined by two appraisers, 
one to be appointed by each party. If these two appraisers can 
not agree, they may select a third and the award in writing of 
any two appraisers shall determine the nature and extent of 
the loss. Each appraiser shall be paid by the party appointing 
him, but the other expenses of the appraisal and of the third 
appraiser, if any shall be paid equally by the parties. 

Policy Changes “Condition J: No condition or provision of this Policy 
shall be waived or altered by anyone unless by endorsement 
hereon signed by the President, Vice-President or Secretary 
of the Company, nor shall notice to any Agent, nor shall 
knowledge possessed by any Agent or by any other person be 
held to effect a waiver or change in this Policy or in any 
part of it. 

Consideration “Condition K: This Policy is issued in consideration of 
the premium and of the statements set forth in the Schedule 
and made a part hereof, which statements the named Assured, 
by acceptance of this Policy, warrants to be true.” 

“Statement 6: The liability of the Company, as respects 
each automobile covered hereby, shall be limited: 

“(a) Under Insuring Agreement (1) to Five Thousand 
& No/100 Dollars ($5,000.00) for one person injured or killed, 
and, subject to that limit for each person, the Company’s total 
liability on account of any one accident resulting in bodily 
injuries or death to more than one person shall be limited to 
Ten Thousand & No/100 Dollars ($10,000.00). 

“(b) Under Insuring Agreement (2) to the actual value 
of the property damaged or destroyed at the time of such 
damage or destruction, which shall not be greater than actual 
cost of the repair or replacement thereof, and to loss sustained 
as a result of loss of use, but in no event in excess of the sum 
of One Thousand & No/100 Dollars ($1,000.00) for any one 
accident resulting in damage or destruction or loss of use of 
such property, whether of one or more persons. 

“(c) Under Insuring Agreement (3), to the actual cash 
value of the property damaged or destroyed at the time of 
the collision or upset, or the cost of its suitable repair or 
replacement: The Company may pay the loss in money, or 
at its option, by repair or replacement of the property dam- 
aged or destroyed. The Company shall have reasonable time 
and opportunity to examine any damaged automobile covered 
hereunder, before repairs are undertaken or physical evidence 
of the damage removed, but the Assured shall not be pre- 
judiced by any act on his part, or in his behalf undertaken, for 
the protection or salvage of any damaged automobile. The 
total loss resulting from one collision or upset shall be con- 
sidered in the aggregate as contituting one claim and from the 
total amount (determined by agreement between the parties 
hereto, if possible, otherwise as provided in Condition I of this 
Policy), shall be deducted as co-insurance to be borne by the 
Assured, the sum of One Hundred and No/100 Dollars 
($100.00) .” 


The petition admits that at the time of the collision the car was being 
driven by a boy under 16 years of age, but alleges that this was without plain- 
tiff’s knowledge or consent. It also alleges facts showing that the collision was 
the fault of the driver of the other car, and that the age of the boy driving 
her car had nothing to do with the accident. 
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The language of the policy is: “The New Amsterdam Casualty Company 
does hereby agree with the named Assured, subject to the limitations and con- 
ditions, hereinafter provided, as respects bodily injuries or death suffered or 
alleged to have been suffered by any person or persons as the result of acci- 
dent occurring in the continental limits of the United States and Canada while 
this policy is in force, by reason of the ownership, maintenance or use of any 
automobile described in the Schedule hereof, including the loading and un- 
loading of any such automobile.” The policy then insures against three things: 
(1) Injuries to others; (2) injuries to the property of others; (3) injuries to the 
car of the insured. Under the heading “Subject to the Following Conditions,” 
we have Condition A, which, so far as material, reads as follows: “This policy 
does not cover: (1) any accident caused by any automobile while being used 
for or in any race or speed test: (2) while any automobile is being driven by 
any person in violation of law as to age, or under the age of sixteen years in 
any event.” 

[1, 2] The only question for consideration is whether clause 2 applies to 
damage to the car of the insured. Appellant’s position is that the language of 
Condition A is broad and unequivocal, and plainly includes not only damage on 
account of bodily injuries to others, but damages to the car of the insured. In 
support of this position it argues that the words, “as respects bodily injuries or 
death suffered,” do not modify or limit the words, “limitations and conditions 
hereinafter provided”; that to so hold would confine all the limitations and con- 
ditions to bodily injuries or death suffered, when it is perfectly plain from the 
policy that the numerous conditions, such as the giving of notice of the accident, 
aiding in securing information, not voluntarily assuming any liability or incur- 
1ing any expense, giving the right of subrogation, and limiting liability if the 
insured carries other insurance, apply alike to every kind of loss insured against. 
Were we to strike out the words, “limitations and conditions hereinafter pro- 
vided,” and thus make the policy read “does hereby agree with name assured 
as respects bodily injuries or death suffered,” etc., we would have an agreement 
confined solely to bodily injuries, when it is clear that other things were in- 
sured against. Were we to strike out the words, “as respects bodily injuries or 
death suffered,” etc., we would be making a new contract for the parties. This 
we cannot do. We must construe the contract as written and give some effect 
to the language employed. The only meaning that can be given the words, “as 
respects bodily injuries and death suffered,” etc., is that they modity in some 
way the words, “limitations and conditions hereinafter provided.” In reach- 
ing this conclusion we do not mean to hold that all the limitations and condi- 
tions relate solely to cases of bodily injuries or death suffered. It may be that 
some of them apply to damage to the car of the insured, but in view of the 
restrictive language employed in the paragraph under consideration, and of 
the settled rule that a policy of insurance will be construed most strongly in 
favor of the insured, Insurance Co. of N. A. v. Cheathem, 221 Ky. 668, 299 S. 
W. 545; Niagara Ins. Co. of New York v. Jeffery, 215 Ky. 644, 286 S. W. 846, 
we are of the opinion that none of them should be held to apply unless their 
language plainly requires such a construction. 

[3] It is evident that something has been omitted from clause 2 of Con- 
dition A. As written it does not make sense. To make sense we must combine 
clauses 1 and 2. When this is done the policy will read: “This Policy does not 
cover: (1) any accident caused by any automobile while being used for or in 
any race or speed test, or (2) any accident while any automobile is being driven 
by any person in violation of law as to age or under the age of sixteen (16) 
years in any event.” There is nothing in this language that remotely suggests 
that it applies to damage to the car of the insured. On the contrary, it deals 
with accidents caused by any automobile while being in a race or driven in violation 
of law as to age, and not to accidents to the car of the insured. This conclusion is 
fortified by the fact that the remaining clauses provide in effect that the policy does 
not cover any automobile while being used for towing, or any automobile while being 
used for rental or livery purposes, etc., thus placing stress on the use of the auto- 
mobile, and not on the fact that the accident was caused by the automobile. We 
are therefore constrained to the view that clause 1 and 2 of Condition A do not 
apply to damages to the automobile of the insured. Having this view of the ques- 
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tion, it follows that appellee’s loss was covered by the policy. That being true, the 
court did not err in overruling the demurrer to the petition. 

Judgment affirmed. 

Whole court sitting. 


VOSS v. STRANAHAN et al. (No. 75.) 
Supreme Court of Michigan. Dec. 3, 1929. 
227 Northwestern Reporter 542. 
INSURANCE—PAYMENT TO INSURED, AFTER JUDGMENT, OF 
AMOUNT DUE ON POLICY PROVIDING INDEMNITY AGAINST 
LIABILITY, WAS NOT FRAUDULENT AS TO INJURED PERSON. 
Payment of amount of automobile liability policy providing indemnity against 
liability for damages, to insured after entry of judgment against him, was not 
fraudulent as to injured person who had no rights under policy even as a trust fund 
for his benefit. 


(For other cases, see Insurance, Dec. Dig. § 600.) 

Appeal from Circuit Court, Allegan County, in Chancery; Orien S. Cross, 
Judge. 

Suit by Charles H. Voss against Chancey Stranahan and others. Decree for 
plaintiff, and defendants appeal. Reversed and bill dismissed. 


Argued before the Entire Bench. 
3urritt Hamilton, of Battle Creek, for appellants. 


Leo W. Hoffman and Clare E. Hoffman, both of Allegan (Harry Pell, of 
Allegan, of counsel), for appellee. 


CLarKk, J. Defendant Stranahan drove his automobile against plaintiff's son, 
causing serious injury. Plaintiff recovered judgment for his damages against 
Stranahan for $1,782.25 and costs. In the trial of that cause defendant Ford was 
attorney for Stranahan, and he may also have been acting for the other defendant, 
Wolverine Mutual Motor Insurance Company, a Michigan corporation, a mutual 
company as its name indicates, which company had issued to Stranahan a policy in 
common form, covering the automobile as to fire and theft in named amount, and 
indemnity against liability for damages for personal injury, defense of suit, etc., in 
the amount of $1,000. There had been before the trial of the said cause correspon- 
dence and negotiation between counsel in an attempt to settle, but without success, 
Very soon after entry of the judgment, Stranahan and his attorney requested of 
the insurance company that the $1,000 be forwarded by telegraph. This was done, 
and the company received release. Of the sum the attorney received his fees and 
Stranahan took the rest. Plaintiff’s later writ of garnishment brought disclosure 
of the payment. This bill is filed on the theory of fraud and conspiracy on the part 
of the defendants, and it is contended that what was done is a fraud upon the 
rights of plaintiff. 

Defendants have appealed from a decree for plaintiff. 


The policy of insurance here is like that discussed in Griffin v. Casualty & Surety 
Co., 231 Mich. 642, 204 N. W. 727. It provided, not indemnity against damages, but 
indemnity against liability for damages. When Stranahan’s liability for damages 
was determined by the entry of the judgment, thereupon (on this record) there be- 
came due and payable from the insurance company to Stranahan the sum provided 
by the policy. It was the legal right of Stranahan to have it and it was the legal 
duty of the company to pay it. Without paying the judgment Stranahan had right to 
sue the company and to recover. Griffin v. Casualty & Surety Co., supra. 

Plaintiff had no rights under the policy. He was not a party to it. The 
amount due was not even a trust fund for his benefit. 2 Berry on Automobiles 
(6th Ed.) § 2186; Bain v. Atkins, 181 Mass. 240, 63 N. E. 414, 57 L. R. A. 791, 92 
Am. St. Rep. 411; Randall v. Detroit & N. W. Ry. Co., 134 Mich. 493, 96 N. W. 567. 

Stranahan and his attorney were in the exercise of a legal right in collecting the 
money, and the insurance company but discharged a legal duty in paying it. This 
therefore.cannot be held to be fraud. See 12 R. C. L. 237; 26 C. J. 1177; note 
27 A, L. R. 1417; Damon v. Bache, 55 Pa. 67, 93 Am. Dec. 730; Shibler v. Hartley, 
201 Pa. 286, 50 A. 950, 88 Am. St. Rep. 811. 
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It follows that the decree is reversed and the bill dismissed, with costs to de- 
fendants. 
North, C. J., and Fead, Wiest, Clark, McDonald, Potter, and Sharpe, JJ., concur. 
The late Justice Fellows took no part in this decision. 


NATIONAL FIRE INS. CO. OF HARTFORD, CONN., 
v. MADDOX et al. (No. 16646.) 
Kansas City Court of Appeals. Missouri. June 10, 1929. 
Rehearing Denied July 1, 1929. Certiorari Denied Oct. 14, 1929. 
20 Southwestern Reporter (2d) 705. 

2. INSURANCE—PAYEE OF AUTOMOBILE PURCHASE NOTE INDORS- 
ING SAME TO FINANCE COMPANY AS GUARANTOR HELD NOT 
COVERED BY INSURANCE POLICY INDEMNIFYING FINANCE 
COMPANY AND INDORSERS OF NOTES. 

Under policy of insurance issued to automoble finance company “and or en- 
dorsers of automobile purchase notes” insuring automobiles financed, the payee of 
such notes who indorsed same below clause guaranteeing payments held not insured 
by such policy as indorser; the policy evidencing intent to secure transferees of 
finance company and subsequent indorsers and not persons transferring such notes 
to finance company. 

(For other cases, see Insurance, Dec. Dig, § 156[1].) 

3. INSURANCE—PERSONS NOT PARTIES TO CONTRACT OF INSUR- 
ANCE ARE NOT ENTITLED TO STRICT CONSTRUCTION OF 
LANGUAGE AGAINST INSURER IN DETERMINING WHETHER 
CONTRACT WAS MADE FOR THEIR BENFIT. 

The rule that the language of a contract must be strictly construed against 
him who adopted the language will operate in favor of insured and all others for 
whose benefit policy was taken, but third parties not parties to contract of insur- 
ance are not entitled to strict construction in determining whether contract was 
made for their benefit. 

(For other cases, see Insurance, Dec. Dig, § 156[1].) 


5. INSURANCE—INSURER OF AUTOMOBILES INDEMNIFYING FI- 
NANCE COMPANY AND INDORSERS OF PURCHASE-MONEY NOTE 
HELD NOT ENTITLED TO SUBROGATION AGAINST PAYEE AND 
GUARANTOR OF NOTE WHOSE OBLIGATION IS ONLY SECOND- 
ARY. 

Insurance company under policy insuring finance company and indorsers of au- 
tomobile purchase notes against loss of automobiles is not entitled, on paying loss 
to finance company, to be subrogated to finance company’s rights against payee of 
note who guaranteed payment of same; latter’s liability on note being secondary. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 


8. INSURANCE—PROVISION OF AUTOMOBILE FINANCE INSURANCE 
POLICY FOR SUBROGATION TO INSURED’S RIGHTS WITH RE- 
SPECT TO PURCHASE MONEY COLLATERAL SECURITIES HELD 
STIPULATION FOR SUBROGATION; NOT UNCONDITIONAL AS- 
SIGNMENT ENTITLING INSURER TO RECOURSE AGAINST GUAR- 
ANTORS ONLY SECONDARILY LIABLE. 

Provision of insurance policy insuring automobile finance company that insured 
agreed to subrogate to insurance company all its rights with all securities held as 
collateral to indebtedness and all rights of insured to collect balance of purchase 
money held stipulation for subrogation and not for unconditional assignment of au- 
tomobile purchase notes, which carried only right to fix liability on one primarily 
liable and not right as assignee to hold guarantors secondarily liable. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

Appeal from Circuit Court, Jackson County; O. A. Lucas, Judge. 


Suit by the National Fire Insurance Company of Hartford, Conn., against Roy 
O. Maddox and another. Verdict was instructed for plaintiff, and, from an order 
setting aside the judgment and granting the defendant named a new trial, plaintiff 
appeals. Affirmed and remanded. 
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Hogsett & Boyle, of Kansas City, for appellant. 

Meredith & Harwood and Paul R. Byrum, all of Kansas City, for respondents. 

Barnett, C. This is a suit upon a promissory note. Defendant William H. 
Doerr bought an automobile, and as part of the purchase price executed his pro- 
missory note in the sum of $987.49, payable in installments and with interest. The 
note was made payable to R. O. Maddox, and was secured by a mortgage on the 
automobile. Thereafter Maddox sold the note to the Consolidated Bond & Security 
Company, a dealer in automobile purchase-money notes secured by chattel mort- 
gages on automobiles. The note was indorsed as follows: “Pay to the order of Con- 
solidated Bond and Security Company. All payments are guaranteed by R, O. Mad- 
dox if not paid 6f due date, 16th of each month. R. O. Maddox.” 

The Consolidated Bond and Security Company had on open policy of insurance 
which had been issued by the plaintiff insurance company in which the name of the 
assured was given as “Kansas City Automobile Security Company and or endorser 
of automobile purchase notes.” ‘This policy stated that the amount of the insurance 
was such amount as may be named in certificates issued hereunder; that the descrip- 
tion of the automobile was “as per certificates.” It is stated in the open policy that 
it covers the body, machinery, and equipment of automobiles thereinafter described 
as evidence by certificates issued under the open policy. It was provided that the 
assured would “declare for insurance under the policy every car financed by them 
upon which there is either a mortgage interest or any indebtedness of any amount 
whatsoever due or to become due them as far it shall be in their power to control 
this insurance,” that “all certificates are to insure only the interest of the insured 
in the automobile described, such interest being that of mortgage account of balance 
purchase price,” and that the liability of the company should not exceed such in- 
terest at the time of any loss, but in no event should the company be liable for more 
than the amount specified upon the certificates issued thereunder. 

It was provided that the violation of the terms and provisions of the policy 
by the purchaser of the car should “not waive the Kansas City Automobile Security 
Company’s rights of recovery under the contract, but as regards any payment made 
under the stipulation they agree to subrogate to the National Fire Insurance Com- 
pany of Hartford all their rights, with all securities held as collateral to such in- 
debtedness ;” that “in the event of any loss the company, upon payment of the same, 
should be subrogated to the extent of such payment to all rights of the assured to 
collect the balance of purchase money, if any, still due upon the automobiles insured 
thereunder.” 

This open policy was dated March 10, 1920. The evidence shows that the Kan- 
sas City Automobile Security Company was the same company as Consolidated 
Bond & Security Company, and a recitation to that effect was indorsed upon the 
policy. There was a rider upon the policy which provided that the insured would 
at all times during the life of the policy maintain a locking device upon the auto- 
mobile and that insured would not leave the automobile without locking the device; 
that otherwise the policy should be null and void as far as the theft of the automo- 
bile was concerned. A policy was issued by the insurance company, dated June 16, 
1920, by which the company insured W. H. Doerr to an amount not exceeding $1,- 
400 covering the automobile which Doerr had purchased from Maddox. It was 
provided that the insurance was subject to all the terms and conditions of the open 
policy, and that loss, if any, should be adjusted with Doerr and payable to Kansas 
City Automobile Security Company on presentation and surrender of “this Cover 
Note.” The automobile was lost by theft, and the insurance company denied liability 
as to Doerr upon the ground that he had violated the terms of the locking device 
clause. Doerr brought suit, and a final judgment was rendered in favor of the 
company. 

The insurance company then paid the Kansas City Security Company the amount 
of the unpaid balance due upon the note, and at the time of payment the security 
company signed and delivered to the insurance company a receipt for the sum of 
$737.49, which recited that this was in full payment, compromise, and settlement of 
all claims and demands against the company for loss or damage by theft to the 
property described in the policy, and that in consideration thereof the security com- 
pany assigned and transferred to the insurance company each and all claims and de- 
mands against any other person, persons, property, or corporation arising from or 
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connected with such loss and damage, and recited that the insurance company was 
thereby subrogated in the place of and to the claims and demands of the security 
company against said party, person, persons, property, or corporation, to the extent 
of the amount above named, and that the insurance company was authorized and 
empowered to sue, compromise, or settle to the extent of the money paid aforesaid. 
It was further recited that the security company surrendered its claim under the in- 
surance policy, and assigned and transferred its right and interest in all notes given 
by W. H, Doerr in payment of the automobile insured under the policy, and the note 
was indorsed by the security company without recourse. 

Plaintiff then brought this suit upon the note against Doerr and Maddox, alleg- 
ing that it was the holder of the note for value received. The defendant Doerr de- 
faulted but defendant Maddox filed an answer in which he alleged that the note had 
been paid, and that there was no consideration paid for the note by the plaintiff. 
At the close of the evidence, the court instructed the jury to find for the plaintiff, 
but afterward sustained a motion for new trial. From the order setting aside the 
judgment and granting Maddox a new trial plaintiff has appealed. 

Opinion. 

In this case the plaintiff bases its right to recover upon the doctrine of subro- 
gation. Defendant claims that there can be no right of subrogation because he is 
insured by the very policy under which plaintiff's right arises, and also because he 
is only secondarily liable upon the note. We do not think that Maddox was insured 
by the policy. It is true that the open policy contains this clause: “Assured: Kansas 
City Automobile Securities Company and or endorsers of automobile purchase 
notes.” The note is executed by Doerr payable to R. O. Maddox or order, and, 
when Maddox sold the note, he placed the following clause above his signature : 

[1-3] “Pay to the order of Consolidated Bond and Security Company. All 
payments are guaranteed by R. O. Maddox if not paid on due date, 16th day of 
each month.” 

This is a Missouri contract. Section 849, Rev. St. 1919, reads as follows: 

“A person placing his signature on an instrument otherwise than as maker, 
drawer or acceptor is deemed to be an indorser, unless he clearly indicates by 
appropriate words his intention to be bound in some other capacity.” 

A surety undertakes to pay if the debtor does not; an indorser undertakes 
to do the same thing after due notice of dishonor, while a guarantor undertakes 
to pay if the debtor cannot. The material difference between guaranty and 
indorsement of a note is as to the extent of liability when measured by the 
diligence due from the creditor in order to charge the guarantor or indorser. 
Sykes v. Everett, 167 N. C. 600, 83 S. E. 585, 4 A. L. R. 751; Walcott v.-Carpenter 
(Tex. Civ. App.) 132 S. W. 981. Since Maddox clearly indicated by appropriate 
words his intention to be bound in some other capacity than that of an indorser, 
he cannot be held to be an indorser within the strict meaning of the statute. 
Nevertheless, we would not feel bound by a strict construction of the statute if 
there was anything about the language of the policy or the situation of the 
parties which manifested an intent to insure Maddox; but the situation of the 
parties fortifies the conclusion that he was not an indorser who was_ insured. 
The contract was between the insurance company and the security company. 
The open policy was issued before Doerr became an insurer and at a time when 
it was not certain that Doerr would ever receive a policy of insurance or that 
Maddox would be secondarily liable upon any note. The rule that the language 
of a contract must be strictly construed against him who adopted the language 
will operate in favor of the security company and all others for whose benefit 
the policy was taken; but third parties, not parties to the contract, are not 
entitled to a strict construction in determining whether or not the contract 
was made for their benefit. The security company might desire to exercise its 
right to sell the note. The purchaser had a right in turn to further negotiate it. 
Whoever bought the note would ipso facto become the owner of the mortgage, 
which fact greatly lessened the chance that the holder of the note might call 
upon the security company for payment of the note by reason of its indorsement. 

The reason why the security company might wish to insure the property 
even after it had parted with its mortgage is obvious. It desired the mortgage 
to secure it against liability as indorser if it should sell the note. It no doubt 
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further desired to protect the sale value of the note by extending the protection 
of the insurance to all further indorsers. But the security company had no 
reason to protect Maddox. If Maddox should be called upon to pay, he might 
look to Doerr for exoneration, but as against the secufity company he had no 
rights. We see nothing in the situation of the parties nor in the manifest pur- 
pose of the policy to justify a departure from the literal meaning of the statute 
in determining whether or not Maddox was an indorser who was insured by the 
contract. 

[4] We are of the opinion that the insurance company is not subrogated 
to the rights of the security company as against Maddox. Appellant contends 
that, when one secondarily liable pays the debt he thereby becomes subrogated to 
all the rights of the creditor, including the right to all securities held by the 
creditor. Many decisions have employed such general language, but that was 
in cases where the surety or guarantor who had paid the debt was seeking to 
hold the debtor who was primarily liable. They are cases where the suit was 
brought against the principal upon the note or other obligation or against a 
wrongdoer whose tort had resulted in the damage or destruction of the prop- 
erty which had been mortgaged or pledged to secure the debt. The real doctrine 
is that, if one secondarily liable pays a debt, he is entitled as against the debtor who 
is primarily liable to be subrogated to the creditor’s rights. Plate Glass Underwri- 
ters’ Mut. Ins. Co. v. Realty Co., 219 Mo. App. 186, loc. cit. 194, 269 S. W. 659; 
Loewenstein v. Insurance Co., 227 Mo. 100, 127 S. W. 72; Sussex County Mut. 
Ins. Co. v. Woodruff, 26 N. J. Law, 541, loc. cit. 555. In 25 R. C. L. 1330, § 14, the 
doctrine is stated thus: 

“Undoubtedly a surety, upon the payment of his principal debt, is ordinarily 
entitled to be subrogated to the rights of the creditor to all securities held 
by him. But this right of necessity depends upon the superiority of his equities. 
That the surety on one bond has paid the debt does not alone entitle him to 
step into the creditor’s shoes and recover what he has expended from bondsmen 
on another obligation. To entitle him to do so, his equities must be .superior 
to those of the sureties on the other bond. If the execution of one bond has 
worked no detriment to the sureties on another, and all are alike obligated to 
pay precisely the same debt, there is no basis for the subrogation of any of the 
creditor’s rights against others. In such a case the most that can be said is 
that the equities are equal—a condition of things essential to contribution, but 
fatal to subrogation. Where the security consists of the responsibility of an 
individual, becoming a later surety or guaranty for the same debt of the prin- 
cipal, there arises a conflict of equities, which may give rise to new questions 
as to priority between the former and the latter surety. Such latter surety, stipu- 
lating at the instance of the principal to pay the debt, suffers no absolute in- 
justice in being obliged to do so, since he is compelled to perform no more 
than he undertook, and had no right to complain that be is not allowed to use, 
as a payment by himself, the money which proceeds from another person whom 
his principal was previously bound to save harmless.” 

See, also, Mitchell v. De Witt, 25 Tex. Supp. 180, 78 Am. Dec. 561. 

[5] It is obvious that the execution of the note and mortgage and the sale 
of the note to the security company preceded the contract by which the plain- 
tiff insured the security company. It is true that the open policy was executed 
before Doerr executed the note, but the open policy provides that the insured 
should declare for insurance “under this policy every car financed by them 
upon which there is either a mortgage interest or any indebtedness of any 
amount whatever due or to become due them, as far as it shall be in their 
power control this insurance; and declarations so made shall be considered as 
a binder under this contract pending the issue of a certificate to evidence the 
transaction.” In other words, under the open policy the security company ob- 
tained insurance upon this particular car as soon as it became the owner of the 
note and mortgage and had declared the car for insurance. Under such cir- 
cumstances both the insurance company and Maddox were secondarily liable 
so far as Doerr was concerned, but as. between themselves the insurance com- 
pany was primarily and Maddox secondarily liable, because that was their re- 
lation to the security company under whom both claimed the right of subrogation. 
Mitchell v. De Witt, 25 Tex. Supp. 180, 78 Am. Dec. 561; Southwestern Surety 
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Insurance Co. v. King, 68 Okl. 100, 172 P. 74 L. R. A. 1918 D, 1188; Fidelity 
& Deposit v. Bowen, 123 Iowa, 356, 98 N. W. 897, 6 L. R. A. (N. S.) 1021; 6 Ann. 
Cas. 399; Massachusetts Bonding & Ins. Co., 208 Mo. App. 560, 237 S. W. 182; 
Commercial Credit Co. vy. Eisenhour, 28 Ariz. 112, 236 P. 126, 41 A. L. R. 1274; 
American Cent. Ins. Co. v. Weller, 106 Or. 494, 212 P. 803. 

There is another reason recognized by some authorities why the equities as 
between an insurance company secondarily liable and the surety on the note 
secured by mortgage on the insured property are in favor of the surety and 
against the insurance company. The insurance company only paid what it con- 
tracted primarily to do, but, notwithstanding this fact, it still retains the pre- 
miums or the profit of its contract and seeks reimbursement from one who, 
under a wholly separate and independent contract, might have been required to 
pay. The premium which was received by the company is considered a full 
equivalent for the payment of the loss where the insurance company insured the 
property itself and not the debt. Plate Glass Underwriter’s Mut. Ins. Co. v. 
Realty Co., 219 Mo. App. 186, 269 S. W. 659; American Cent. Ins. Co. v. Weller, 
106 Or. 494, 212 P. 803. 

[6] Appellant seeks to sweep aside all consideration of the priority of 
equities by the assertion that no one is entitled to subrogation who has not 
paid the debt, and therefore Maddox had no right to subrogation. Appellant in- 
vokes the equitable doctrine of subrogation whereby equity, without regard 
to privity of contract or express stipulation, transfers all the rights of a creditor, 
to another in order to compel a debt to be ultimately paid by him who should 
have paid it in the first place. But, when respondent calls attention to the fact 
that the stream of equity runs in the other direction, appellant gives a most 
harsh, strict, and literal reason why respondent should not be heard. It is true 
that one may not sue to recover from his principal upon the ground of sub- 
rogation unless he has actually suffered a loss, because the doctrine only seeks 
to reimburse him who has paid what another should have paid. But the priority 
of equities is determined by the nature of the contracts whereby secondary 
liability was incurred; otherwise litigation would move endlessly in a vicious 
circle. One guarantor or surety upon payment of the debt would be permitted 
to recover from another, who in turn, having paid the judgment, could sue him 
whose judgment he had satisfied, and so on ad infinitem. 

[7, 8] What we have said disposes of appellant’s claim to subrogation upon 
general principles of equity. However, the policy contains a contract for sub- 
rogation. It is held that, while the right of subrogation is imported into a 
transaction by principles of equity, yet it is dependent on the contract to the 
extent that it grows out of conditions resulting from the due observance of the 
contract, and it must not be inconsistent with the terms hereof. Capen v. Garri- 
son, 193 Mo. 335, 92 S: W. 308, 5 L. R. A. (N. S.) 838. The express terms of 4 
contract of insurance may be such that the insurance company is a surety or 
guarantor for both the principal and the former surety. Craythorne v. Swin- 
burne, 14 Ves. 160. It is therefore necessary to determine whether there is any- 
thing in the appellant’s contract which gives it a right to proceed against Maddox. 
It is plain that the insurance company is not a guarantor or indemnitor for 
Maddox. There was no contract between them. Yet there would have been no 
infringement of the rights of Maddox had the appellant contracted with the 
security company that, in the event the company should become liable to the 
security company, but not to the owner of the automobile who was the maker of 
the note, then on payment of the loss the insurance company should be 
entitled to an assignment of the note with the right to proceed against the 
maker and all persons secondarily liable. 


The express contract provided that in regard to any payment made under 
the stipulation the insured agreed to subrogate to the insurance company all its rights 
avith all securities held as collateral to such indebtedness; and it was provided that 
upon such payment the company shall be subrogated to the extent of such payment 
to all rights of the insured to collect the balance of the purchase money, if any, still 
due upon the automobiles insured thereunder. This stipulation expressly contracts 
for subrogation, and not for an unconditional assignment of the note. An un- 
conditional assignment would have carried with it the liability of the surety on 
the note, but subrogation carries with it only the right to fix liability upon him 
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who is primarily liable. The provision that the subrogation shall include all 
securities held as collateral to such indebtedness only contracts for that which 
would have been given by the law. The liability of Maddox was not a security 
held as collateral to the indebtedness. Dolan y. Talle (Mo. App.) 263 S. W. 244. 
Collateral security means a pledge of incorporeal property. Winfrey v. Stro- 
ther, 145 Mo. App. 115, 128 S. W. 849; A. H. Averill Machinery Co. v. Bain, 
50 Mont. 512, 148 P. 334; Turner v. Commercial Savings Bank, 17 Ga. App. 631, 
87 S. E. 918; Butler v. Rockwell, 14 Colo. 125, 23 P. 462; McCormick v. Falls 
City Bank (C. C.) 57 F. 107. 

The contract for subrogation only expresses that which law would have 
read into the contract as a matter of implied intent, had there been no stipula- 
tion at all. The note was paid so far as Maddox was concerned. The trial 
court did not err in sustaining the motion for new trial. 

The order sustaining the motion for new trial is affirmed, and the cause 
remanded. 

Lee, C. concurs. 

Per Curiam. The foregoing opinion by Barnett. C., is hereby adopted as the 
opinion of the court. 

All concur, except Trimble, P. J., absent. 


IOCOBELLI v. NIAGARA FIRE INS. CO., Inc. (No. 422.) 
Supreme Court of New Jersey. Nov. 4, 1929. 
147 Atlantic Reporter 569. 

INSURANCE—EVIDENCE HELD TO WARRANT INFERENCE THAT 

THEFT WAS BEING PERPETRATED WITHIN POLICY INSURING 

AUTOMOBILE AGAINST DAMAGE BY REASON OF THEFT. 

Evidence that automobile, damaged by contact with tree or pole, was removed 
by some one from place where it had been parked, and that lock of door was tam- 
pered with, held to warrant reasonable inference that a theft was being perpetrated 
within policy insuring car against damage by reason of theft, robbery, and pilferage. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from Second District Court of Newark. 


Action by Dominick Iocobelli against the Niagara Fire Insurance Company; 
Inc. Judgment for plaintiff, and defendant appeals. Affirmed. 

Argued January term, 1929, before Trenchard, Kalisch, and Lloyd, JJ. 

Milton M. Unger, of Newark (Leonard J. Emmerglick, of Newark, of counsel), 
for appellant. 

Harry R, Rinsky, of Newark (Samuel Wollman, of Newark, of counsel), for 
respondent. 

Per CurtAM. The facts, as developed by the testimony taken in the cause, be- 
fore the judge of the district court, sitting without a jury, are, in substance, as fol- 
lows: The plaintiff appellee was the owner of an automobile. On March 4, 1928, 
the appellee’s son, with the consent of his father, drove the automobile to his sis- 
ter’s house at No. 123 Park avenue, Newark. This was about 11:30 o’clock in the 
morning. He parked the car on the right-hand side of the street, in front of his 
sister’s house ‘and locked it, and at the time observed another car parked in front 
of it, at a distance of 20 or 25 feet away. 

At about 1 o’clock he left his sister’s house, and discovered the car was not 
where he had left it, and, upon investigation, found it two blocks away, on the left- 
hand side of the street, smashed against a tree. 

3efore he entered his sister’s house he locked the car. Upon examination of the 
care he discovered blood on top of the radiator and “the outside door was forced 
out,” and that “the lock was forced out, and the other lock on the car was locked.” 
It further appeared that the lock of the right door of the car had been tampered with. 

The plaintiff appellee had a policy of insurance in the appellant company, in 
which the automobile in question was insured, among other things, against damage, 
by reason of theft, robbery, and pilferage. 

The appellant denying its liability, the plaintiff appellee brought an action againat 
it in the said district court, to recover compensation for the damage done to the au- 
tomobile, which action resulted in a judgment for the plaintiff appellee, against the 
defendant company, for the sum of $500, with costs. 
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There was a motion for a nonsuit and a motion for a finding for the appellant, 
upon the ground that there was no proof of larceny committed, and hence the dam- 
age sustained by the car was not the result of any theft. 

The trial judge overruled both motions. This judicial action was proper, since 
it is manifest from the facts in the case that the car had been removed by some one 
from the place where it had been parked; that the lock of the door had been tam- 
pred with, and these circumstances.by themselves give rise to a reasonable inference, 
that a theft was being perpetrated, but was frustrated by the car coming in contact 
with a tree or pole. 

Judgment is affirmed, with costs. 


FINERY SILK STOCKING CO., Inc. v. AATNA INS. CO. 
Supreme Court, Appellate Division, First Department. November 1, 1929. 
237 New York Supplement. 
1. INSURANCE—TRANSPORTATION POLICY DID NOT COVER LOSS 

FROM THEFT DURING TRANSPORTATION ON TRUCK ENGAGED 

IN COLLECTING, CONVEYING, AND RETURNING GOODS TO BE 

DYED. 

Transportation policy insuring goods during transportation by common carri- 
er and during delivery to connecting common carriers on assured’s own trucks 
held not to cover loss by reason of theft of goods from truck used merely to 
transport goods for purpose of dyeing from and to customers by one who was not 
a common carrier, but was engaged in the principal business of dyeing various 
fabrics. 

(For other cases, see Insurance, Dec. Dig. § 424.) 


2. INSURANCE—INSURANCE CONTRACT MUST BE CONSTRUED TO 
GIVE EFFECT TO INTENTION OF PARTIES AND EFFECT GIVEN 
TO ALL ITS PROVISIONS. 

Insurance contract, like any other contract, must be construed so as to give 
effect to the intention of the parties, and effect must be given to all its pro- 
visions. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Submission of controversy under section 546 and 548 of the Civil Practice 
Act by the Finery Silk Stocking Company, Inc., against the A¢tna Insurance 
Company. Judgment for defendant. 

Argued before Dowling, P. J., and Merrell, Martin, O’Malley, and Pros- 
kauer, JJ. 

William O. Badger, Jr., of New York City (Alfred L. Pitts, of New York 
City, on the brief), for plaintiff. 

Single & Single, of New York City (Paul D. Compton, of New York City, 
of counsel), for defendant. 

MERRELL, J. The parties to this controversy have stipulated all the material 
facts upon which the dispute between them has arisen. The plaintiff is a 
domestic corporation, having its office and place of business at 173 East Eighty- 
Seventh street, New York City, and was and now is engaged in the manufacture 
of silk stockings and underwear. The defendant is a foreign corporation, duly 
organized and existing under and by virtue of the laws of the state of Connecti- 
cut, duly authorized by law to carry on business in the state of New York, 
among other things, to conduct the business of writing and issuing policies of 
transportation insurance. On or about October 24, 1928, in consideration of the 
payment to defendant of the premiums of $450, the defendant duly executed 
and delivered to plaintiff its policy of transportation insurance No. Tn 81152, by 
the terms of which said defendant insured plaintiff for the term of one year, be- 
ginning October 2, 1928, and ending October 2, 1929, upon all kinds of lawful 
goods and merchandise, consisting principally of silk stockings and underwear, 
the property of the plaintiff, or held by them in trust, or on commission, or on 
consignment, in the sum of $10,000. The policy by its terms provided: 

“This insurance attaches upon delivery of the property insured to any 
common carrier for transportation and covers thereafter continuously from the 
time the goods or merchandise leave factory, store or warehouse at initial 
point of shipment, while in due course of transit in the custody of a common 
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carrier until delivered at, but not in factory, store or warehouse at destination.” 

The policy further provided as follows: ‘ 

“Notwithstanding anything herein to the contrary this policy also covers on 
assured’s own trucks when deliveries are made to connecting common carriers 
at the nearest convenient freight, express or steamship office.” 

By a rider attached to the policy it was further provided: 

“It is understood and agreed that this policy is extended to cover goods 
in due course of transit while on trucks of motor transportation companies.” 

On or about January 15, 1929, while the aforesaid policy was in full force 
and effect, 423 dozen pairs of silk stockings belonging to the plaintiff, while 
on an automobile truck of the Mercantile Dye Works, Inc., were stolen at East 
Sixty-First street and First avenue. The truck in question from which the 
plaintiff’s goods were stolen was owned and operated by the Mercantile Dye 
Works, Inc., and was engaged in the service of collecting, conveying, and re- 
turning goods to be dyed. The Mercantile Dye Works, Inc., was not a common 
carrier, and, engaged as it was in the principal business of dyeing various fabrics, 
used the truck merely to transport goods which it contemplated dyeing or which 
it had already dyed back and forth from and to its customers. The value of 
the merchandise stolen was $4,954.65. Following the loss, the. plaintiff duly 
performed all the terms, provisions, and conditions of the policy on its part to 
be performed, and made due proof of loss within the time prescribed by the 
policy, and more than 30 days elapsed after the plaintiff filed with defendant its 
proof of loss prior to the submission of the controversy between the parties. 
Plaintiff demands that the defendant pay to it the sum of $4,954.65, the value 
of the property insured and lost as aforesaid, with interest from February 20, 
1929, claiming that the aforesaid loss was covered by the policy irrespective of the 
fact that the property was not in the custody of a common carrier at the time 
of the loss. The defendant claims that said loss was not covered by the policy, 
but that said policy, by its terms and provisions only covered losses of mer- 
chandise while the same was in the custody of a common carrier. The con- 
troversy between the parties submitted for decision is whether, upon the fore- 
going facts, plaintiff is entitled to judgment in the sum of $4,954.65, with interest 
from February 20, 1929, or whether defendant is entitled to judgment. The 
parties stipulated that this court shall render such judgment as shall be proper 
on the agreed facts. 

[1, 2] It seems entirely clear to us that the loss which the plaintiff sustained 
was not covered by the policy of insurance issued by defendant. Under the 
terms of the policy, the insurance attached only upon delivery of the property 
insured to a common carrier for transportation, covering the goods or mer- 
chandise from the time they left plaintiff’s factory, store, or warehouse, while in 
due course of transit in the custody of a common carrier, until delivered at 
its destination. Under the facts as stipulated and agreed upon between the 
parties, the theft of plaintiff’s merchandise was from an automobile truck of 
the Mercantile Dye Works, Inc., which truck was owned and operated by said 
Mercantile Dye Works, Inc., and was engaged in the service of calling for and 
returning goods to be dyed. It is further expressly agreed by the parties that 
the Mercantile Dye Works, Inc., was not a common carrier, and engaged as it 
was in the principal business of dyeing various fabrics, used the trucks from 
which the plaintiff's goods were stolen merely to transport goods which it con- 
templated dyeing or which it had already dyed, back and forth to and from its 
customers. The goods not being in the custody of a common carrier, it is 
therefore clear that the insurance did not attach, nor is the plaintiff aided by 
the following clause in the policy to the effect that the policy covered goods 
stolen while on the assured’s own trucks when deliveries were made to con- 
necting common carriers at the nearest convenient freight, express, or steam- 
ship office. ; 


The truck from which the goods were stolen was not the truck of the as- 
sured, and therefore the insurance did not attach by virtue of such provision 
in the policy. The truck in question from which the theft was made was not 
a truck of a motor transportation company, as provided for in the rider attached 
to the policy. In no sense of the word could it be said that the Mercantile 
Dye Works, Inc., was a transportation company. Under the stipulated facts 
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the business of the Mercantile Dye Works, Inc., was dyeing various fabrics 
and it used its truck “merely to transport goods which it contemplated dyeing 
or which it had already dyed back and forth from and to its customers.” The 
Mercantile Dye Works, Inc., was a private carrier, and was not engaged as a 
motor transportation company within the terms of the rider attached to the 
policy. An insurance contract, like any other contract, must be construed so 
as to give effect to the intention of the parties, and effect must be given to 
all its provisions. 

We can see no ambiguity whatever in the terms of this contract, and, read 
as a whole, it appears therefrom that the defendant agreed to insure the plain- 
tiff against loss by theft of its property when in the possession of a common 
carrier for transportation, or when the property lost was on the assured’s 
trucks in process of delivery to connecting common carriers at the nearest con- 
venient freight, express, or steamship office, or when the plaintiff’s goods were in 
due course of transit while on the trucks of motor transportation companies. 
The loss suffered by plaintiff did not occur when the goods were in either 
of the situations provided for in the policy. The goods were stolen while in 
the possession and upon the truck of a private carrier, and were not protected 
by the policy issued my defendant. We are of the opinion, therefore, that 
the defendant is entitled to judgment, with costs. 

Judgment directed in favor of defendant, with costs. Settle order on notice. 
All concur. 


STEIR et al. v. LONDON GUARANTEE & ACCIDENT CO., Limited, of 
LONDON, ENGLAND. 
Supreme Court, Appellate Division, First Department. November 1, 1929. 
237 New York Supplement 40. 

1. INSURANCE—INJURY TO CHILD BY REASON OF AUTOMOBILE 
OWNER THROWING MATCH IN CAN OF KEROSENE WHILE 
— CAR WAS NOT WITHIN AUTOMOBILE LIABILITY POL- 
CY. 





Injury to child standing on sidewalk while automobile owner was cleaning 
car by dipping spark plugs in an open can of kerosene, by reason of owner 
carelessly throwing a match in can of kerosene, was not within automobile 
liability policy, in that the throwing of the match constituted an intervening, 
independent cause, resulting in a natural sequence of events in the injury. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


2. INSURANCE—INJURY, TO CREATE LIABILITY ON AUTOMOBILE 
LIABILITY POLICY, MUST HAVE ARISEN AS NATURAL AND PROB- 
ABLE CONSEQUENCE FROM ACT OF INSURED. 

In order to create liability under automobile liability policy, injury must be 
found to have arisen as a natural and probable consequence from the act of 
the insured, and must have directly resulted from such act according to com- 
mon experience and the usual course of events. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Trial Term, New York County. 

Action by Henry Steir, an infant, by Wolf Steir, his guardian ad litem, and 
another, against the London Guarantee & Accident Company, Limited, of Lon- 
don, England. From a judgment for plaintiffs, entered on a directed verdict, 
a jury having been waived, defendant appeals. Reversed, and complaints dis- 
missed. i 

j Argued before Dowling, P. J., and Merrell, Finch, McAvoy, and Proskauer, 


William E. Lowther, of New York City (Leo C. Weiler, of New York City, 
of counsel; Max Ash, of New York City, on the brief), for appellant. 

David D. Glanz, of New York City (Jacob Zelenko, of New York City, of 
counsel), for respondents. 

Fincu, J. The only question involved in this appeal is whether the accident 
upon which the plaintiff’s claim is based falls within the coverage of an in- 
surance policy. More specifically, the question concerns the proximate cause 
of the accident. 





. 











Bide i NO ESS in 












Auto. | Ohrbach v. Preferred Accident Ins. Co. 393 


An action brought in the City Court by a father for loss of service was con- 
solidated with an action brought in this court by infant plaintiff for damages 
for personal injuries. From a judgment in favor of the plaintiff at Trial Term, 
a jury having been waived, the defendant appeals. 

The defendant insured one Isidore Roselinsky against claims from injuries 
received by reason of the ownership or maintenance of an automobile. Rose- 
linsky is now insolvent, and, execution against his property having been duly 
returned unsatisfied prior to the commencement of this action, the injured 
parties brought suit against the insurance company. 

{1, 2] The infant plaintiff was on the sidewalk while Roselinsky was en- 
gaged in cleaning his automobile, by dipping the spark plugs in an open can 
of kerosene placed by the side of the car. Roselinsky lit a cigarette and care- 
lessly threw the match in the can of kerosene, and then, to save the automobile, 
kicked the can of kerosene away, and thereby caused the injuries to the infant 
plaintiff. Upon this statement of facts, no recovery can be had against the 
defendant. The proximate cause of the accident did not arise out of the open 
can of kerosene. No harm to the plaintiff would have resulted from the can 
of kerosene, were it not for the throwing of the match, which latter constituted 
an intervening, independent cause, resulting, in a natural sequence of events, 
in the injury to the infant plaintiff. 

If the word “maintenance,” as used in the insurance policy, did not include 
the cleaning of the spark plugs, there would be of course no liability. As- 
suming, without deciding, that the term “maintenance,” as used in the policy, 
included repairs to the automobile, a pertinent illustration of liability would 
arise if, instead of the match, a spark from the exhaust of the automobile had 
ignited the can of kerosene. The match, however, as distinguished from a 
spark proceeding from the exhaust of the automobile, was in no sense con- 
nected with the automobile, or its ownership, operation, or maintenance, and 
hence the throwing of the match was an independent intervening cause of the 
accident. In order to hold the defendant responsible for this accident, it must 
be found that it arose as a natural and probable consequence from the act of the 
insured in using an open can of kerosene to clean the spark plugs, and the in- 
jury must have directly resulted from this act according to common experience 
and the usual course of events, and can be said to have been reasonably ex- 
pected therefrom. 

It is clear that the mere presence of the open can of kerosene, in connection 
with its use in cleaning the spark plugs, would not have so resulted in injuries 
to the infant plaintiff. Nor could it reasonably be expected, according to the 
common experience and the usual course of events, that a lighted match would 
be thrown into the can of kerosene. The proximate cause of the accident, there- 
fore, was not the open can of kerosene, but the throwing of the match therein. 
Hall v. New York Tel Cqa., 214 N. Y. 49, 108 N. E. 182, L. R. A. 1915E, 191; 
Hill v. New Amsterdam Casualty Co., 211 App. Div. 747, 208 N. Y. S. 235. The 
injury cannot be said to have been caused by the cleaning of the automobile, 
but the independent negligence in the throwing of the match. 


It follows that the judgment appealed from should be reversed, with costs, 
and the complaints dismissed, with costs. All concur. 


OHRBACH vy. PREFERRED ACC. INS. CO. OF NEW YORK. 
Supreme Court, Appellate Division, First Department. November 29, 1929. 
237 New York Supplement 494. 

1. INSURANCE—INSURED DOES NOT FULLY AID INSURER, AS RE- 
QUIRED, WHEN MISLEADING INSURER IN STATEMENT BY BLAM- 
ING ANOTHER FOR ACCIDENT AND BLAMING HIMSELF IN TES- 
TIMONY TO ENABLE MOTHER TO RECOVER. 


Under accident policy requiring insured at all times to render to insurer full aid 
and co-operation in defending any action that might be instituted against insured, 
insured has not given full support to insurer in defense of action, when he misleads 
insurer in placing blame for accident on operator of another automobile in his state- 
ment to insurer describing accident, and subsequently testifies on witness stand that 
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he was responsible for accident, in order that his mother injured in accident might 

recover against insurer. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

2. INSURANCE—INSURER MAY WAIVE DEFENSE THAT INSURED 
FAILED TO AID IN DEFENDING ACTION, WHERE NOT ACTING 
PROMPTLY. 

Although there was no co-operation by insured with insurance company as re- 
quired under policy, insurer by its failure to act promptly may waive its right to 
enforce defense that insurer failed to aid it in defending action against him, 

(For other cases, see Insurance, Dec. Dig. § 372.) 

Appeal from Trial Term, New York County. 

Action by Sarah Ohrbach against the Preferred Accident Insurance Company 
of New York. From a judgment of the Supreme Court, New York County, en- 
tered on a verdict after a trial at Trial Term in action instituted under the pro- 
visions of Insurance Law, § 109, defendant appeals. Reversed, and new trial or- 
dered. 

Argued before Dowling, P. J., and Finch, McAvoy, Martin, and O’Malley, JJ. 

Harry A. Talbot, of New York City (Harold R. Medina, of New York City, 
of counsel), for appellant. , 

S. Earl Levene, of New York City (Emanuel S. Cahn, of New York City, of 
counsel), for respondent. : 





Martin, J, On June 8, 1924, the plaintiff was injured while riding in an auto- 
mobile owned and driven by her son Samuel Ohrbach, the holder of a liability in- 
surance policy issued by the defendant insurance company. ‘The plaintiff within a 
few days thereafter instituted an action against her son and recovered a judgment. 
Execution was then issued against the insured and returned unsatisfied. The plain- 
tiff has brought this action against the defendant insurance company to compel it to 
pay the amount of the policy which it issued to the insured. 

The appellant contends that plaintiff's success in the personal injuries action 
was made possible by the testimony of the insured, her son, whose testimony des- 
cribing the accident constituted a practical admission of liability. The appellant 
further contends that it has a defense to this action in view of the provisions of 
the policy requiring the insured at all times to render to the insurance company his 
full aid and co-operation in defending any action that might during the life of the 
policy and within its terms be instituted against him. 


It is argued that from the testimony given by the insured it clearly appeared 
that the plaintiff and the insured had collusively planned that the insured would 
testify in a manner that would permit the plaintiff to recover a judgment. 


The sole issue submitted to the jury was whether the insured had furnished 
the co-operation required by the policy. The defendant insurance company contends 
that the verdict of the jury in favor of the plaintiff on that issue is against the 
weight of the credible evidence. 

Three days after the accident and before the commencement of the action by his 
mother, Samuel Ohrbach furnished the defendant insurance company with a state- 
ment from which it appeared that the responsibility for the accident was placed 
solely on the operator of an automobile coming in the opposite direction and on the 
wrong side of the road. Ohrbach stated that he was traveling at the rate of about 
25 miles an hour in open country and was about two feet from the right shoulder 
of the road; that immediately before the accident he had slowed down because the 
road was ripped up; that he had just cleared the part of the road under repair and 
was a few feet from it when he was suddenly confronted by an automobile ap- 
proaching in the opposite direction on the wrong side of the road. He stated that 
the other car had not been visible to him prior to the time of the accident because 
there was a turn in the road, and in order to avoid a collision he turned his auto- 
mobile to the left, off the road, into a telegraph pole at the side of the highway. His 
statement describing the accident concludes as follows: “The party to blame for 
this accident was the car approaching from the opposite direction and which was 
on the wrong side of the road.” 

[1] A defendant has not given full support to an insurance company in the de- 
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fense of an action when he misleads the company by placing the blame for the ac- 
cident on the operator of another car which caused him to run into a pole, and then 
goes upon the witness stand, after he has lulled the insurance company into a sense 
of security, and admits that he was responsible for the accident in order that his 
mother may eventually recover against the insurance company. 

Although the jury found against the insurance company, the finding was clearly 
against the weight of the credible evidence. The appellant also contends that the 
court should have submitted more than one question to the jury. 

The colloquy which took place between the court and counsel for the defendant 
emphasized the fact that the court erroneously limited the issues: 

“Mr. Bruenner: Now, I ask to go to the jury on any and all questions of fact 
in the case, and I ask to go to the jury on the question as to whether or not the 
assured co-operated with the defendant in the defense of the action of Ohrbach vs. 
Ohrbach before Mr. Justice Black. 

“The Court: I will submit that question to the jury, and that alone. 

“Mr. Bruenner: I take it that is the only question in the case. 

“The Court: That is right.” 

The court then stated that the only question of fact submitted for their decision 
was “whether or not Samuel Ohrbach, the insured, co-operated with the defendant 
in the defense of the action of Ohrbach v. Ohrbach.” The court instructed the 
jury to return a verdict for the plaintiff if their answer was in the affirmative, and 
for the defendant if in the negative. 

[2] It may be that although there was no co-operation by the insured with the 
insurance company, and the evidence in the record points to that conclusion, never- 
theless the defendant by its failure to act promptly may have waived its right to 
enforce that defense. 

The action having been tried upon the theory that there was but one issue be- 
fore the court for decision, and the case having been submitted to the jury on that 
single issue, it will be observed that the issue of waiver was not considered. In 
the event of a new trial, the defendant would be entitled to have both issues, that 
of co-operation and that of waiver, submitted to the jury. 

The judgment should be reversed and a new trial ordered, with costs to appel- 
lant to abide the event. All concur. 


BLACK & WHITE CAB CO. v. NEW YORK INDEMNITY CO (No. 6531.) 
Supreme Court of Appeals of West Virginia. Oct. 29, 1929. 
As Modified on Denial of Rehearing Dec. 4, 1929. 
150 Southeastern Reporter 521. 
(Syllabus by the Court.) 

1. PRINCIPAL AND AGENT—CAB DRIVER, INTRUSTED WITH DUTY 
OF REPORTING ACCIDENTS, BECOMES EMPLOYER’S AGENT 
THEREFOR. 

Where the driver of a cab used in the public service has been intrusted by his 
employer with the duty of reporting all accidents, he thereby becomes the latter’s 
agent for that purpose. 

(For other cases, see Principal and Surety, Dec. Dig. § 178[2].) 

2. PRINCIPAL AND AGENT—EMPLOYER INTRUSTING CAB DRIVER 
WITH DUTY OF REPORTING ACCIDENTS IS CHARGEABLE WITH 
NOTICE OF ACCIDENT, REGARDLESS WHETHER INFORMED OF 
ACCIDENT BY DRIVER. 


In such case, the employer will ordinarily be charged with notice of an accident 
whether the driver communicates his knowledge thereof to the employer or not. 
(For other cases, see Principal and Surety, Dec. Dig. § 178[2].) 

3. INSURANCE—PROVISION IN INDEMNITY POLICY REQUIRING AS- 
SURED TO GIVE “PROMPT WRITTEN NOTICE” OF ACCIDENT 
MEANS REASONABLE NOTICE. 

_ A clause in an indemnity policy “that the assured shall give prompt written no- 

tice in case of an accident” means reasonable notice. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 
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4. INSURANCE—RIDER PLACED ON INSURANCE POLICY TAKEN OUT 
BY TAXICAB COMPANY PROVIDING THAT OBLIGATION SHALL 
BE UNAFFECTED BY OMISSION OF ASSURED DOES NOT EXCUSE 
FAILURE TO GIVE NOTICE OF ACCIDENT, AS RESPECTS ASSURED 
(Acts 1925, c. 17, § 82). 

A case in which the “West Virginia Compulsory Automobile Law Endorse- 
ment” rider, required by the state road commission, under authority conferred by 
section 82, chapter 17, Acts 1925, to be attached to and made a part of all insurance 
policies taken out by taxicab companies prior to the issuance of certificates of con- 
venience, is held to be attached for the protection of the general public, and not to 
interfere with the contractual relations existing between the assured and insurer. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

Error to Circuit Court, Cabell County. 

Action by the Black & White Cab Company against the New York Indemnity 
Company. Judgment for plaintiff, and defendant brings error. Reversed and 
rendered. 

Sanders, Crockett, Fox & Sanders, of Bluefield, for p!aintiff in error. 

W. K. Cowden and W. K. Cowden, Jr., both of Huntington, for defendant in 
error. 

Woops, P. This is an action by the Black & White Cab Company to recover 
from the New York Indemnity Company an amount paid out by the former in 
effecting a compromise with one of its patrons, for an alleged injury sustained 
while being transported in one of its cabs. This writ is prosecuted by the indemnity 
company to the action of the circuit court of Cabell county in overruling its de- 
murrer to the evidence and entering judgment for the plaintiff on the conditional 
verdict. 

The Black & White Cab Company is a corporation engaged in the cities of 
Charleston and Huntington, W. Va., in the operation of taxicabs and motor ve- 
hicles for hire. On the Ist day of January, 1926, the New York Indemnity Com- 
pany delivered to the cab company a policy agreeing to defend in the name and on 
behalf of the latter suits for damages, and to indemnify it against legal liability to 
any of its passengers for bodily injuries or death to the extent of $5,000, for one 
person, and for any one accident $10,000, the same to be in force for twelve months. 
The policy was issued “in consideration of the premium hereinafter provided and 
of the declarations forming part thereof.” One of those declarations provided: 
“Notice of Accidents D. Upon the occurrence of an accident involving bodily in- 
juries or death, or damage to property of others, the assured shall give prompt 
written notice thereof with the fullest information obtainable at the time to the 
New York Office of the Company or to one of its duly authorized agents. The 
Assured shall give like notice with full particulars of any claim made on account 
of such accident. If suit is brought against the Assured to enforce such claims, 
the Assured shall promptly forward to the New York Office of the Company 
every summons or other process that may be served upon the Assured.” 

Bernice Davis Patrick was injured on the 5th day of July, 1926, while being 
transported in one of plaintiff's cabs from the Chesapeake & Ohio to the Baltimore 
& Ohio stations in the city of Charleston, and instituted suit in Kanawha county 
against the cab county the following June. The declaration filed in that action 
(which was introduced as an exhibit in the present case) charged that the taxicab 
ran into and collided with a motorcar upon a street of said city, and overturned, 
causing said passenger to be thrown violently against the sides of said taxicab, and 
out of and from the same onto the street, thereby seriously and permanently in- 
juring and bruising her about the back and spine, as well as injuring her internally. 
After the institution of that suit the cab company gave notice to the indemnity 
company of the same. The indemnity company began investigation, and, on finding 
that the accident had happened about a year before, denied liability under said 
policy for the reason and upon the ground that the plaintiff had not complied with 
the provision above quoted regarding notice. Before the cause was called for trial, 
the cab company succeeded in compromising and settling with Bernice Davis Pat- 
rick for the sum of $840.25. This settlement was promptly reported to the indemnity 


company, and, upon the latter’s refusal to reimburse the cab company, the present 
action was instituted. 
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Three witnesses—the president, the secretary-treasurer and the manager—were 
called for the plaintiff. They testified that they had no knowledge of the accident 
until served with a summons in the Patrick action, and that they notified the in- 
demnity company promptly upon receipt of the same. No reference was made in 
their testimony as to the actual extent of the alleged injury, other than that they 
compromised for $840.25 to keep from going to trial. The defendant did not offer 
any evidence. 

{1, 2] The indemnity company contends that notice to the cab driver was no- 
tice to the plaintiff. So the first question with which we are confronted is whether 
or not the driver was an agent to the extent of imputing notice to the cab company. 
According to the plaintiff's evidence, the indemnity company furnished it with 
blank forms to be filled out for every wreck, and, as stated in the testimony of its 
secretary-treasurer, “Whenever we have a wreck, the driver comes in and writes 
up and makes out one of these reports, and we turn it over to the insurance com- 
pany. * * * The drivers didn’t carry these blanks with them. We kept them at the 
office where they could come into the: office after an accident and make them out.” 
In the absence of other evidence relating to the driver’s duty to report, the above 
is sufficient to show that the company relied on him to make report of all accidents— 
made him its agent for that purpose. It may be stated as a general rule that notice 
to the agent while acting in the scope of his authority is notice to the principal. 
Hart v. Sandy, 39 W. Va. 644, 20 S. E. 665. This general rule rests on the pre- 
sumption that the agent will disclose what it is his principal’s business to know 
and the agent’s duty to impart. Clifton v. Tomb (C. C. A. W. Va.) 21 F.(2d) 893, 
901. And the principal is charged with notice whether the agent communicates his 
knowledge to his principal or not. Buckeye Saw Mfg. Co. v. Rutherford, 65 W. 
Va. 395, 64 S. E. 444. Having knowledge of the accident, he was bound to exercise 
his judgment and determine whether it was of sufficient importance for the basis of 
a claim in damages, and, having evidently concluded that it was not, the company 
was bound by his decision. 

[3] Clause D, as hereinbefore quoted, provides that the assured shall give 
prompt written notice in case of an accident. No definite time being provided for 
such report, the same must be made within a reasonable time, having regard to all 
of the circumstances. A delay of three months has been held to be unreasonable. 
Blashfield on Insurance, vol. 3, p. 2662. Certainly, a year would not be considered 
a reasonable time, for after such a lapse of time the indemnity company would not 
be able to secure witnesses with which to properly defend the case. The facts set 
out in the declaration filed as an exhibit show that the accident was more than a 
trivial occurrence. So the question of the reasonableness of the notice must be 
considered in relation to the date of the accident, and not from some future time. 
Berry on Automobiles, vol. 2, § 2109. The notice here was clearly not given within 
a reasonable time. 

[4] But the cab company, in an effort to support the ruling of the trial court, 
contends that, even though it should be held to be bound by the acts of its agents, 
yet the requirement to give prompt written notice does not enter into the question. 
In support of this view, it calls attention to the “West Virginia Compulsory Auto- 
mobile Endorsement”: rider required to be placed on the policy by the state road 
commission, in pursuance of authority of section 82 of chapter 17, Acts 1925: “It 
is further understood and agreed that the obligations and promises of said policy 
shall inure to the benefit and protection of any persons sustaining bodily injuries 
and/or property damage as provided for in said policy, or in the event of the death 
of such person to the benefit and protection of the person or persons entitled under 
the law of the state having jurisdiction to maintain an action for damages and that 
the said obligation and promises of said policy shall constitute a direct liability to 
such person or persons whether an action for damages is brought against the 
named Assured alone or jointly with the Company. The obligation and promises 
of said policy shall not be affected by any act or omission of the named Assured 
or of any employee of the named Assured with respect to any condition or require- 
ment of said policy or by any default of the Assured in payment of premium or 
in the giving of any notice required by said policy or otherwise nor by the death, in- 
solvency, bankruptcy, legal incapacity or inability of the Assured.” A casual read- 
ing of the foregoing provisions will show that it is for the benefit of the general 
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public, and is to insure that passengers of the plaintiff company and the general 
public are compensated for any injuries they may receive. It has nothing to do 
with the contractual relation existing between the assured cab company and the 
indemnity company. 

The judgment below will therefore be reversed, and a judgment entered here 
sustaining the demurrer to plaintiff’s evidence and of nil capiat. 

Reversed; judgment entered. 
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CASUALTY 


ANNES v. CAROLAN-GRAHAM-HOFFMAN, Inc. (No. 18962.) 
Supreme Court of Illinois. Oct. 19, 1929. 
Rehearing Denied Dec. 4, 1929. 
168 Northeastern Reporter 637. 

1. PRINCIPAL AND AGENT—AGENT IS NOT BOUND ON CONTRACT 
FULLY DISCLOSING PRINCIPAL, UNLESS MADE LIABLE EX- 
PRESSLY OR BY INFERENCE. 

Where an agent making a contract fully discloses principal for whom he 
is contracting, agent is not bound on the contract, unless he makes himself 
liable, expressly or by inference fairly drawn from all of the facts and circum- 
stances in evidence. 


(For other cases, see Principal and Agent, Dec. Dig. § 136[1].) 


2. PRINCIPAL AND AGENT—AGENT IS BOUND BY CONTRACT FOR 
PRINCIPAL WHOLLY OR PARTIALLY UNDISCLOSED. 
Where an agent makes a contract for a principal who is wholly or partially 
undisclosed, the agent is bound by contract. 


(For other cases, see Principal and Agent, Dec. Dig. § 146[2].) 


3. INSURANCE—EVIDENCE HELD TO ESTABLISH THAT PRINCIPALS 
LIABLE UNDER BINDER ISSUED BY INSURANCE AGENCY WERE 
UNDISCLOSED. 

Evidence in action of assumpsit against insurance agency to recover on 
binder of insurance held to establish that principals liable under the binder were 
undisclosed, so as to create liability of agent, unless binder was canceled prior 
to loss. 

(For other cases, see Insurance, Dec. Dig. § 103.) 


4. INSURANCE—INSURANCE AGENCY WAS REQUIRED TO REPAY UN- 
EARNED PREMIUM PRIOR TO CANCELLATION OF POLICY. 
Insurance agency, having received premium on policy for full period, in case 

of desire to cancel policy, was required to pay part of premium which was un- 

earned prior to cancellation. 
(For other cases, see Insurance, Dec. Dig. § 230.) 


5. INSURANCE—OFFER TO REPAY UNEARNED PREMIUM AFTER 
LOSS WAS TOO LATE TO AVOID LIABILITY ON POLICY ON 
GROUND OF CANCELLATION. 

Offer of insurance agency after loss to repay unearned premium was too 
late to avoid liability on ground of cancellation of policy before loss occurred. 


(For other cases, see Insurance, Dec. Dig. § 230.) 


6. INSURANCE—EVIDENCE HELD NOT TO ESTABLISH WAIVER BY 
INSURED OF REPAYMENT OF UNEARNED PREMIUM, REQUIRED 
BEFORE CANCELLATION OF POLICY. 

Evidence in action of assumpsit against insurance agency to recover on a 
binder of insurance held insufficient to establish waiver by insured of repayment 
of unearned premium, required as condition precedent to cancellation of policy. 


(For other cases, see Insurance, Dec. Dig. § 235.) 


Error to Third Branch Appellate Court, First District, on Appeal from 
Superior Court, Cook County; Harry C. Stuttle, Judge. 

Action of assumpsit by George J. Annes against Carolan-Graham-Hoffman, 
Inc. Judgment for plaintiff was reversed by the Appellate Court (247 Ill. App. 
475), and plaintiff brings error. Judgment of Appellate Court reversed, and 
judgment of superior court affirmed. 

Emil C. Wetten, Charles H. Pegler, Paul N. Dale, and Richard H. Mather, 
all of Chicago (James P. Haffner and Greydon L. Walker, both of Chicago, 
of counsel), for plaintiff in error. 

Jay Stough and George F. Carolan, both of Chicago, for defendant in error. 

Partiow, C. Plaintiff, in error, George J. Annes, began an action of assumpsit 
in the superior court of Cook county against defendant in error, Carolan- 
Graham-Hoffman, Inc., to recover $2,000 upon a binder of insurance for the 
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loss of a diamond ring. At the close of the evidence the court directed a verdict 
in favor of plaintiff in error for $2,000, and judgment was entered accordingly. 
The Appellate Court for the First. District (247 Ill. App. 475) reversed the 
judgment without remanding the cause, and entered judgment in favor of defend- 
ant in error The case comes to this court upon a writ of certiorari. 

Plaintiff in error was engaged in the restaurant business in Chicago. De- 
fendant in error was an insurance agent. On January 22, 1925, defendant in 
error issued to plaintiff in error a written instrument which was designated as 
a “binder for account of Underwriters at Lloyd’s London.” It recited that 
in consideration of $50, “Underwriters at Lloyd’s London are bound to George 
J. Annes from 12 o’clock noon of January 22, 1925,” for one year for $2,187, 
for two diamonds and one watch, including a white diamond ring, 35¢ carats, 
valued at $2,000. The binder signed by defendant in error by Jos. Penn Carolan. 
Indorsed on the binder was a provision that “it is hereby understood and agreed 
that the first $50 of each loss will be paid by the assured,” which indorsement 
was signed by Lloyd’s of London and defendant in error by Jos. Penn Carolan. 
Another clause signed by defendant in error provided that, when the policy 
of the underwriters was issued in lieu of their undertaking under the binder, 
and the same was delivered to the assured or his agents, the obligation of the 
underwriters should cease, and that the binder might be canceled by the as- 
sured and by the underwriters by a five-day notice issued by Cannon-Carolan- 
Ringer, Inc., of Chicago, to the assured or his agents. 

The declaration alleged that defendant in error, ostensibly acting for and 
on behalf of certain persons or corporations unknown to plaintiff in error and 
not disclosed in the policy, made its certain policy of insurance and delivered 
the same to plaintiff in error, a copy of which was attached to the declaration, 
marked “Exhibit A,” and made a part thereof to the same purpose as if writ- 
ten in full therein. It is alleged that on August 23, 1925, the ring was. stolen 
from plaintiff in error; that plaintiff in error gave notice to defendant in error, 
with full particulars of the loss, including the value of the ring; and that de- 
fendant in error refused to pay the loss. 

To the declaration, defendant in error filed seven pleas, substantially as 
follows: The general issue; that defendant in error did not make or sign the 
policy, but in everything it did it acted as the agent of Lloyd’s of London; 
that prior to the loss defendant in error and Cannon-Carolan-Ringer, Inc., 
issued a five-day notice to plaintiff in error and to his agent canceling the pol- 
icy; that prior to the loss defendant in error sent plaintiff in error a letter 
canceling the policy, which letter was set out in full; and that plaintiff in error 
told defendant in error he knew his policy had been canceled, and he asked 
to have the insurance placed elsewhere. Plaintiff in error to these pleas filed 
seven replications, as follows: A similiter; that although defendant in error 
acted as the agent of Lloyd’s of London, yet Lloyd’s of London, or Underwrit- 
ers at Lloyd’s London, were persons or corporations unknown to plaintiff in 
error; that the policy was not canceled; that defendant in error and Cannon- 
Carolan-Ringer, Inc., did not issue a five-day notice to plaintiff in error or his 
agent, and that the notice issued by Carolan-Graham-Hoffman, Inc., was inef- 
fective because it was contrary to the provisions of the policy and because the 
unearned premium was not returned; and that plaintiff in error, upon the re- 
ceipt of the instrument in writing, did not tell defendant in error that he knew 
that the policy had been canceled. 

The Appellate Court based its decision solely upon the grounds that there 
was no evidence that defendant in error represented a principal who was not 
disclosed to plaintiff in error; that in the binder, wherever the insurance com- 
pany was mentioned, it was referred to as Lloyd’s of London, and there was no 
evidence to contradict the fact that defendant in error. was the agent of Lloyd’s 
of London; that Lloyd’s of London was bound by the binder, and defendant 
in error was not bound; that Lloyd’s of London was a body of underwriters 
with headquarters in London, England, known in insurance circles the world 
around, and it was idle, in the light of the undisputed facts, for plaintiff in 
error to claim that defendant in error was acting for an undisclosed principal. 

The theory of plaintiff in error is that defendant in error is liable because 
it was acting for a partially undisclosed principal; that the Appellate Court did 
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not make any findings of fact, as required by section 120 of the Practice Act 
(Smith-Hurd Rev. St. 1927, c. 110, § 119), and it will be deemed to have found 
the facts the same as the trial court; that the Appellate Court could not find 
any fact contrary to the finding of the trial court, because there was nothing 
in the record to sustain such a finding; that the finding of the trial court that 
the agent for the Underwriters at Lloyd’s London was the agent of partially 
undisclosed principals was correct; and that the agent of the partially undis- 
closed principals was liable on the contract made for its principals. 

Defendant in error contends that the binder imposed no liability on de- 
fendant in error; that there was no competent evidence under plaintiff in error’s 
declaration even tending to show a cause of action; that the binder was can- 
celed in accordance with its terms more than four months before the loss; 
and that, even if plaintiff in error’s theory of the law was correct, the trial 
court erred in directing a verdict, because the evidence showed that plaintiff 
in error waived the return of the unearned premium, and such waiver was a 
question of fact for the jury. 

[1, 2] Where an agent making a contract fully discloses the principal for 
whom he is contracting, the agent is not bound on thercontract, unless he makes 
himself liable, expressly or by inference fairly drawn from all of the facts and 
circumstances in evidence. Where an agent makes a contract for a principal 
who is wholly or partially undisclosed, the agent is bound by the contract. 
Macdonald v. Bond, 195 Ill. 122, 62 N. E. 881; Millikin v. Jones, 77 Ill. 372; 
Wheeler v. Reed, 36 Ill. 81, 6 A. L. R. 649; Siler v. Perkins, 126 Tenn. 380, 
a S. W. 1060, 47 L. R. A. (N. S.) 232, 235, 236; 2 Am. & Eng. Ency. of Law, 

[3] There is no conflict in the evidence with reference to the persons or 
corporations who are liable under this binder. No evidence was offered by de- 
fendant in error on that point, therefore the evidence offered by plaintiff in 
error is not contradicted. The question is whether under this undisputed evi- 
dence the principals whom defendant in error represented were wholly or par- 
tially undisclosed. The binder is entitled, “A Binder Issued for Account of 
Underwriters at Lloyd’s London.” The binder recites that the Underwriters at 
Lloyd’s London are bound to plaintiff in error. King Cook, a witness called by 
plaintiff in error, testified that he was the manager and vice president of de- 
fendant in error; that a binder is a temporary contract, which is to remain 
in force and effect until a permanent policy signed by each of the Lloyd’s of 
London underwriters who took part in the risk is sent from London. Some- 
times there are 50 names signed to a policy, sometimes only 2, and sometimes 
200. He testified he could not tell who was bound until the policy arrived, and 
that defendant in error acted as the agent of the underwriters, namely, Morgan, 
Lyons & Co., who were members of Lloyd’s at London. 

After the ring was stolen, plaintiff in error notified Cook personally of the 
loss, and on August 29, 1925, wrote him a letter stating the particulars of the 
loss. On October 28, 1925, a letter from defendant in error was received by 
plaintiff in error, in which it was stated, among other things, that “when we 
received your letter of August 29, addressed for attention of our Mr. King Cook, 
we took the matter up with our correspondents in London, Messrs. C. E. Heath 
& Co., Limited, 36-38 Cornhill, London, E. 6-3 England, and gave them the 
entire history of the case. Under date of September 18, 1925, they replied as 
follows: ‘We thank you for your letter of the 29th ult. with reference to claim 
of $2,000 for loss which occurred on the 23rd of August, last. We have taken 
the matter up with the underwriters, who do not see that they are interested 
in any way, as the insurance was canceled at their request on the 5th of April, 
1925.” On October 31, 1925, the attorneys for plaintiff in error received a let- 
ter from defendant in error, as follows: “We have received your letter of the 
29th to Messrs. C. E. Heath & Co. of London, England. We can furnish you 
a list of the undisclosed principals referred to, if necessary.” 

In Ell Dee Clothing Co. v. Marsh, 247 N. Y. 392, 160 N. E. 651, 653, the facts 
are almost identical with the facts in the case at bar. Marsh, as agent of Lloyd’s 
London, issued a binder to plaintiff covering loss by burglary. No policy was 
ever issued. It was held that the agent represented an undisclosed principal, 
and that the agent was personally responsible for the loss. The court said: 
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“London Lloyd’s is a voluntary association of merchants, ship owners, under- 
writers, and brokers, originating in the seventeenth century, and growing into 
a vast commercial organization. To it is due much of the law of marine insur- 
ance. In 1871 it was granted all the rights and privileges: of a corporation. In 
its rooms an extensive insurance business is carried on. Lloyd’s itself, however, 
writes no policies. A broker for one wishing insurance posts the particulars of 
the proposed risk. Then each underwriting member of the association who 
wishes to do so subscribes his name and the share of thd total desired that he 
wishes to take. When that total is reached, the insurance is effected. The 
policy, in form approved by Lloyd’s is then issued, containing the names of the 
underwriters bound hereby and the name of their attorney in fact who handles 
the insurance affairs of the group. So who will become obligated on any policy 
is not and cannot be known until the underwriting is completed and in each case 
only those who underwrite each particular policy are liable for any loss under 
that policy, and liable for the amount which they have underwritten. The in- 
sured contracts with each separately, not with the group jointly. Fish v. Van- 
derlip, 218 N. Y. 29, 112 N. E. 425, Ann. Cas. 1916E, 150. Therefore, while the 
binder was signed by Marsh, with the knowledge by all that he was acting as 
agent, who were or were not to be his principals, even he did not and could 
not then know. Under such circumstances the agent becomes personally liable 
on his contract. Not only were his supposed principals unknown to either Mr. 
Dewey and his agents; in fact there were none.” 

The following English cases cited by plaintiff in error give the history and 
mode of operation of Lloyd’s London and are in accord with the rules an- 
nounced in the New York case: Lloyd’s v. Harper, L. R. 16 Ch. Div. 290; Becker 
v. Marshall, 11 Lloyd’s List Law Rep. 114; Trustee v. Marshall, 12 Lloyd’s List 
Law Rep. 170; Becker v. Marshall, 12 Lloyd’s List Law Rep. 413; Cuppitman 
v. Marshall, 18 Lloyd’s List Law Rep. 277; Industrial Guaranty Corp. v. Corpora- 
tion of Lloyd’s, 19 Lloyd’s List Law Rep. 78; Pennsylvania Co. v. Mumford, 2 
K. B. 537. Under the above authorities and under the undisputed facts in evi- 
dence the principals liable under the binder were undisclosed, and defendant in 
error was liable, unless the binder was canceled prior to the loss. 

The court admitted in evidence a letter dated March 26, 1925, addressed to 
plaintiff in error and signed by defendant in error, which letter stated that, “in 
accordance with the privilege reserved to the company in the body of its pol- 
icy, Lloyd’s of London hereby notifies you that it cancels its binder No. 52, 
agency at Chicago, Illinois, covering $2,187 on jewelry, and that in accordance 
with the provisions of the policy all liability of said company hereunder will 
cease and terminate at noon on the 5th day of April, 1925.” The binder pro- 
vided it might “be canceled by the assured and by the underwriters by a five- 
day notice issued by Cannon-Carolan-Ringer, Inc., of Chicago, to assured: or as- 
sured’s agents,” and was “not valid unless countersigned by Cannon-Carolan- 
Ringer, Inc., of Chicago.” A. T. Graham, treasurer of defendant in error, tes- 
tified that this letter admitted in evidence was not a carbon copy of the orig- 
inal, but was a copy made from the original. Plaintiff in error testified that he 
received a letter, but was not sure that the letter offered in evidence was the 
same; that so far as he remembered it was the same, but he did not recollect: 
that the letter in substance stated something about the cancellation of the in- 
surance on a certain date; that he received the letter some time in March, but 
did not remember the date. It is not claimed that the unearned premium on 
the binder attempted to be canceled was paid to plaintiff in error or tendered 
to him. 

[4, 5] In AEtna Ins. Co. v. Maguire, 51 Ill. 342, and Peoria Marine & Fire 
Ins. Co. v. Botto, 47 Ill. 516, the policies provided for a cancellation under 
certain conditions and for a refund of the premium for the unexpired term, 
and it was held that a return of the premium was a condition precedent to the 
cancellation of the policies. To the same effect ig Dickerson v. Northwestern 
Mutual Life Ins. Co., 200 Ill. 270, 65 N. E. 694. In 32 Corpus Juris, 1252, it is 
said: “Ordinarily, apart from any provision to that effect, the return or tender 
to the insured of the unearned premium is a condition precedent to the can- 
cellation of the policy by the company unless the policy provided otherwise or 
unless such return or tender is waived.” Our attention has not been called to 
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any case where this court has held that a return of the unearned premium is a 
condition precedent to a cancellation of the policy, where there is no provision 
in the policy for such return, but this has been the holding of the Appellate 
Court in several cases. Where a policy is canceled by an insurance company 
we see no good reason why the company should not be required to pay to the 
insured the unearned premium as a condition precedent to the cancellation. The 
cancellation is for the benefit of the company. By the cancellation the company 
voids its contract. When it has received the premium for the full period, and 
desires to cancel the policy, it should be required to pay the part of the pre- 
mium which is unearned prior to such cancellation. An offer was made to re- 
pay after the loss in this case, but this was too late to avoid liability on the 
ground of cancellation. 

[6] Defendant in error insists that, even though the repayment was a con- 
dition precedent to cancellation, plaintiff in error recognized the validity of the 
cancellation, waived his right to insist that the cancellation was not made, and at- 
tempted to secure other insurance to replace the policy canceled. The evidence 
shows that the binder in question was secured for plaintiff in error by Charles W. 
Strook, and insurance agent. Strook testified that on March 26 or 27, 1925, he had a 
conversation with plaintiff in error in which witness asked plaintiff in error if he had 
received a letter of cancellation, and plaintiff in error replied that he had. Witness 
asked him if he (witness) should try to replace the insurance in other companies, 
and plaintiff in error replied that it was all right for him to replace it; that witness 
tried to replace it in several companies, including other companies represented by de- 
fendant in error, but he did not succeed in replacing it; and that he reported 
to plaintiff in error on several occasions that he could not secure other insur- 
ance. He testified that he could not remember what plaintiff in error said on 
these occasions, but that he was favorable to such replacement. There is no 
evidence in the record of a waiver by the plaintiff of repayment of the unearned 
premium. 

The judgment of the Appellate Court will be reversed, and the judgment 
of the superior court will be affirmed. 

Per Curiam. The foregoing opinion, reported by Mr. Commissioner Part- 
low, is hereby adopted as the opinion of the court, and judgment is entered in 
accordance therewith. 

Judgment of Appellate Court reversed. 
Judgment of superior court affirmed. 
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MISCELLANEOUS 


HERBRING v. LEE, Insurance Com’r of State of Oregon. 
Argued Oct. 23, 24, 1929. Decided Nov. 25, 1929. 
No. 17. 
50 Supreme Court Reporter 49. 

1. INSURANCE—STATE LAWS REQUIRING FOREIGN INSURANCE 
COMPANY TO PAY FEE FOR ADDITIONAL AGENTS WAS NOT 
INVALID AS INTERFERENCE WITH INDIVIDUAL OR AS CLASS 
LEGISLATION (Or. L. § 6388, subd. 8; Const. Amend. 14). 

Or. L. § 6388, subd. 8, requiring foreign insurance company to pay $500 fee as 
condition reguisite to its right to appoint additional agents, held not in violation of 
Const. Amend. 14, as an interference with right of individual to carry on business 
of insurance agent or class legislation in such respect. 

(For other cases, see Insurance, Dec. Dig. § 4.) 

2. INSURANCE—APPLICANT FOR INSURANCE AGENCY WAS WITH- 
QUT RIGHT TO CHALLENGE VALIDITY OF LAW, REQUIRING LI- 
CENSE AS UNREASONABLE CORPORATE REGULATION (Or. L. § 
6388, subd. 8). 

Individual filing application to act as agent for foreign insurance company was 
without right to question validity of Or. L. § 6388, subd. 8, requiring payment of 
license fee as condition precedent to appointment of additional agents in so far as 
statute was unreasonable, arbitrary, and capricious regarded as a corporate regula- 
tion, particularly in absence of assignment of error challenging validity of statute 
on such ground. 

(For other cases, see Insurance, Dec. Dig. § 4.) 

Appeal from the Supreme Court of the State of Oregon. 

Action by Karl Herbring against Claire A. Lee, as Insurance Commissioner of 
the State of Oregon. Judgment for plaintiff was reversed by the Supreme Court 
of Oregon (126 Or. 588, 269 P. 236, 60 A. L. R. 1165), and plaintiff appeals. 
Affirmed. 

Messrs. Thomas McMahon and Guy E. Kelly, both of Tacoma, Wash., for 
appellant. 

Messrs. I. H. Van Winkle and Willis S. Moore, both of Salem, Or., for appellee. 

Mr. Justice Sanford delivered the opinion of the Court. 

This case arose under the Insurance Law of Oregon. 2 Oregon Laws, Tit. 36, 
§§ 6322 to 6604. Sec. 6388 of this Law provides, inter alia, as follows: 

(1) “It shall be unlawful for any fire insurance company doing business in the 
state of Oregon to write, place or cause to be written or placed, any policy or con- 
tract for indemnity or insurance on property situated or located in the state of 
Oregon, except through or by the duly authorized agent or agents of such insur- 
ance company residing and doing business in this state, to whom the premium on 
such insurance shall be paid; * * *” 

(4) “Every insurance company licensed to transact a fire insurance business in 
this state and lawfully doing such business therein, may, in respect thereof, establish 
agencies in this state, to consist of but one agent for each city, town or village in 
the state * * * and additional agencies as hereinafter provided, and the name of 
every agent appointed, in accordance with the provisions of this section shall be 
filed with the insurance commissioner immediately upon the making of such appoint- 
ment by any such company. The insurance commissioner shall thereupon issue to 
each such agent * * * qualified as provided in this act a certificate setting forth 
that such agent is entitled to act for the company appointing him for the balance 
of the current year. * * * The fee fixed for issuing such certificate shall be $2 and 
shall be paid to the insurance commissioner; * * *” 


(7) “Any such insurance company * * * may appoint one additional agent * * * 
in any city of this state having a population of fifty thousand or more inhabitants 
according to the last federal census; * * *” 


(8) “Any such insurance company may appoint an additional agent or agents 
* * * in any city of this state on application to the insurance commissioner and the 
payment of an annual license fee of five hundred dollars for each such agent.” 
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Herbring, a resident and practicing attorney in the city of Portland, Oregon, 
in good standing, applied to Lee, the Insurance Commissioner of Oregon, for an 
agent’s license to represent the Northwestern National Insurance Company of Mil- 
waukee—a foreign corporation duly qualified to write policies of fire insurance in 
Oregon, and already having two agents in Portland. The application—upon 
which the Company had indorsed its approval—was accompanied by Herbring’s 
check for $2 as payment for a license fee. The Commissioner returned this 
application to the Company, sfating that he could not accept an application 
direct from Herbring and requesting that the Company make the application 
The Company itself thereupon executed an application for a license to Herbring 
to represent it as agent in Portland, and sent this to the Commissioner, but 
without the payment of any fee or any offer of such payment. The Commis- 
sioner returned this application to the Company, stating that as it already had 
two agents in Portland, its request for an additional license to Herbring could 
not be granted unless it wished to pay the additional fee of $500 prescribed by the 
Oregon law. On the same day the Commissioner returned Herbring’s check and 
advised him that his application had been returned to the Company as he would 
make a third agency for the Company in Portland, “and this is not permissible un- 
der the Oregon Insurance Laws, unless the additional fee of $500 is paid for such 
license.” 

The Company, so far as appears, neither replied to the Commissioner, nor paid 
or tendered the $500 fee, nor questioned the validity of this requirement. Herbring, 
however, appealed to the Circuit Court of the county from the decision of the Com- 
missioner refusing to issue to him a license as an agent for the Company. See § 
6335. The Company was not a party to this appeal. The court—which heard the 
matter without pleadings—finding that the Company’s application for the appoint- 
ment of Herbring to act as an additional agent was denied by the Commissioner 
for the reason that it refused to pay the license fee of $500 required by subd. 8 of 
§ 6388 to be paid by any insurance company appointing an additional agent, and that 
this provision is ‘‘void and unconstitutional and an unlawful interference with the 
right of said agent to engage in the business of selling fire insurance in the State 
of Oregon and with the right of said insurance company to appoint such agent, ex- 
cept upon the payment of said additional license fee,” ordered the Commissioner to 
issue a license to Herbring to act as agent for the Company in Portland, without 
requiring the Company to pay $500 as license fee for such appointment. 


On an appeal by the Commissioner from this order, the Supreme Court of 
Oregon held that the payment of the $500 fee is required by § 6388 “as a condition 
precedent to the right of any fire insurance company to appoint such additional 
agent;” that, “a foreign corporation being required to comply with the statute, in 
order to be entitled to appoint agents and consummate its business in the state of 
Oregon, it follows * * * that in order for an agent to obtain a license to represent 
such a foreign corporation there must first be a compliance by the foreign corpora- 
tion with the requirements of our state law,” and that “the rights of one applying 
for a license to act as agent for such insurance company are contingent upon the 
compliance of the company with conditions precedent to its right to appoint such 
an agent;” and, further, that subd. 8 of § 6388 is not repugnant to either the privi- 
leges or immunities clause or the equal protection clause of the Fourteenth Amend- 
ment, but is a valid legislative requirement of a foreign insurance company in the 
conduct of its business in Oregon. The judgment of the Circuit Court was accord- 
ingly reversed, and the proceeding dismissed. 126 Or. 588, 269 P. 236, 238, 60 A. 
L. Ri Tis. 

From this judgment Herbring was allowed an appeal to this Court. The only 
Federal question presented by his assignments of error is that the Supreme Court 
of Oregon “erred in holding that Sub-div. 8 of Section 6388 of the Oregon Laws 
does not abridge the rights of the appellant Karl Herbring, guaranteed by Section 1 
of the 14th Amendment to the Constitution of the United States.” 

1. In support of this assignment the appellant takes the position that the ob- 
taining of an agent’s license, while a condition precedent to the right of the agent 
to do business, has no bearing whatever upon the rights and privileges of the cor- 
poration, and that the statute, “is an unreasonable and unwarrantable interference 
with the right of the individual to carry on a legitimate business, and class legisla- 
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tion in that it is an attempt to monopolize the insurance agency business,” and “in 
reality not a corporate regulation, but an unconstitutional attempt to deprive the in- 
dividual of his common law right to follow an inherently lawful occupation.” 

[1] This position is not well taken. Subd. 8 of § 6388, as appears upon its 
face and from the entire context, is not directed against individual insurance agents 
and imposes no restrictions upon them, but is, as construed by the Supreme Court 
of the State, a provision requiring the insurance company itself to pay a $500 fee 
as a condition precedent to its right to appoint an additional agent to represent it 
in any city. To exercise this right, as indicated by the statute, it must apply to 
the Insurance Commissioner and pay the additional license fee for such agent. It 
is plainly no interference whatever with the right of the individual to carry on the 
business of an insurance agent, or class legislation in this respect. It is obvious 
that, as pointed out by the Supreme Court of Oregon, in order that an agent may 
be licensed to represent a company there must first be a compliance by the company 
with the requirement of the statute; the right of one applying for a license to act 
as an agent for the company being contingent upon such compliance. No one has 
the right to receive a license to represent a company as its agent, when the company 
itself has no right to appoint him. And the contention that the statute is an uncon- 
stitutional interference with the individual rights of Herbring himself in conduct- 
ing the business of an insurance agent, is without merit. 

[2] 2. The appellant also urges in argument, that “if the statute be regarded as 
a corporate regulation, rather than as an individual prohibition, it is unconstitutional, 
in that it is unreasonable, arbitrary and capricious” and cannot be sustained under 
the police power of the State. In other words, he seeks in argument to challenge 
the validity of the statute on the ground that it is an infringement of the Company’s 
constitutional right to appoint an additional agent. The Company itself is not here 
insisting that the statute constitutes an impairment of its own right; it raised no 
such question before the Commissioner, and for aught that appears acquiesced in 
that officer’s view of the validity of the statute. 

It may well be that under the facts in this case Herbring’s individual interest 
in this question is not direct but merely collateral and remote and not such as 
would have entitled him to challenge the constitutional validity of the statute on 
the ground that it is an impairment of the Company’s own rights. But, however 
that may be, there is no assignment of error here which challenges the validity of 
the statute on that ground; and the question which Herbring seeks to raise in ar- 
gument, is not before us for decision. 

The judgment is affirmed. 


ATLANTIC LIFE INS. CO. v. MONCURE. 


District Court, E. D. Virginia, at Richmond. October 7, 1929. 
35 Federal Reporter (2d) 360. 


1. INSURANCE—UNDER “LEVEL PREMIUM PLAN,” ESTIMATED COST 
OF INSURANCE OF LIFE IS AVERAGED, AND MAXIMUM ANNUAL 
PREMIUM IS UNIFORM THROUGHOUT LIFE OF CONTRACT. 


Under “level premium plan” of life insurance estimated annual cost of 
insurance of given life, for given amount, on given plan, is averaged, and 
maximum annual premium which insured person can be called on to pay is 
uniform, throughout life of contract. 


(For other cases, see Insurance, Dec. Dig. § 188.) 


2. INSURANCE—“MUTUAL INSURANCE COMPANY” HAS NO CAPITAL 

STOCK, AND ITS POLICY HOLDERS CONSTITUTE MEMBERS, WHO 

IN TURN ELECT DIRECTORS OR TRUSTEES. 

“Mutual insurance company” has no capital stock, and its policy holders 
constitute its members, who in turn elect its board of directors or trustees, through 
whom its business is conducted and distribution of earnings in shape of divi- 
dends to policy holders is made. 


(For other cases, see Insurance, Dec. Dig. § 52.) 
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3. INSURANCE—“STOCK LIFE INSURANCE COMPANY” IS ONE IN 
WHICH INITIAL CAPITAL INVESTMENT IS MADE BY SUBSCRIB- 
ERS TO STOCK, AND BUSINESS IS THEREAFTER CONDUCTED 
BY DIRECTORS ELECTED BY STOCKHOLDERS. 

A “stock life insurance company” is one in which capital stock investment 
is made by subscribers to stock, and business is thereafter conducted by board 
of directors elected by its stockholders, and, subject to statutes, distribution of 
earnings or profits, as between stockholders and policy holders, is determined 
by board of directors. 

(For other cases, see Insurance, Dec. Dig. § 32.) 

At Law. Action by the Atlantic Life Insurance Company against R. C. L. 
Moncure to recover excess profits taxes assessed and collected. Judgment for 
plaintiff. 

A. D. Christian, of Richmond, Va., for plaintiff. 

Paul W. Kear, U. S. Atty., of Norfolk, Va., C. M. Charest, Gen. Counsel, 
and E. H. Horton, Atty., Bureau of Internal Revenue, both of Washington, D. C,,. 
for defendant. 

Groner, District Judge. Plaintiff in this action seeks recovery of excess pro- 
fits taxes assessed and collected for the calendar year 1917 in the sum of $15,882.44, 
under the provisions of the Revenue Act of October 3, 1917 (40 Stat. 300), on 
the ground that its legal reserve as of December 31, 1916, constituted invested 
capital as that term is defined by Congress in section 207 of said Revenue Act of 
1917, and that the amount of said legal reserve was erroneously excluded from 
plaintiff’s invested capital by the Commissioner of Internal Revenue in comput- 
ing plaintiff’s excess profits tax for said calendar year 1917. 

The facts in the case have been stipulated, but, condensed and epitomized, 
may be stated as follows: 

Plaintiff is a capital stock life insurance corporation, organized and existing 
under, and subject to, the laws of the state of Virginia. 

Plaintiff has always conducted its business on the “level premium plan.” 

[1] Under the “level premium plan,” the estimated annual cost of insurance 
of a given life, for a given amount, on a given plan, is averaged, and the maxi- 
mum annual premium which the insured person can be called upon to pay is 
uniform throughout the life of the contract. The insured person pays annually 
during the early years of the policy a sum in excess of the cost of carrying the 
insurance for these years. But the cost increases from year to year, and this is 
provided for out of this excess, plus interest on the same, and this accumulation 
is held by the company as a réserve fund, which maintains the insurance in 
later years, when the stipulated premium would otherwise be insufficient to 
meet the cost of the insurance. 

Plaintiff’s business has always been conducted by the board of directors 
elected by the stockholders, and by officers elected by the board. The rate of 
dividend payable to the stockholders is not limited by the company’s charter or 
by-laws, but no dividends were declared or paid from the organization of the 
company through the year 1917. 

Plaintiff in the conduct of its business issues participating and nonpartici- 
pating insurance contracts, containing tables of surrender values and provisions 
for “automatic nonforfeiture,” “paid-up insurance,” “cash value,” “extended term 
insurance,” and “loan value.” Of its total outstanding insurance policies, more 
than five-sixths are what are known as “participating” policies. 


The laws of the state of Virginia require a company like the plaintiff to set 
iside each year out of the amounts of cash paid in by its policy holders, and out of 
the earnings on its invested assets, proper sums, designated “reserves,” to enable it 
to be in funds to pay the amounts due under its policies as they fall due. and pro- 
vision is made for the computation of the reserves by the Insurance Bureau of the 
State Corporation Commission of the state of Virginia. If a company does not have 
assets, in excess of the amount of its debts, equal in value to the reserves thus de- 
termined, it would not be permitted under these laws to continue in business. In ad- 
dition. under the laws of the state of Virginia, it must have assets of a value not less 
than $100,000, representing capital paid in, not by its policy holders. but by its stock- 
holders. As of December 31, 1916, the invested assets of the plaintiff, according to its 
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ledger, had a value of $3,511,889.54. The Virginia Insurance Bureau computed 
its reserves at $2,719,535.47. 

In the management by the plaintiff of its assets, there is no segregation 
of the assets to reserves, either physically or on its books. All of the assets 
constitute a single mass. 

Plaintiff on April 1, 1918, filed with the defendant its income and excess 
profits tax returns for the calendar year 1917, including in its excess profits 
tax return as “invested capital” its legal reserve required to be maintained by 
law as of December 31, 1916, amounting to the sum of $2,719,535.47. 

The Commissioner refused to permit plaintiff to include in “invested capital” 
any part of its legal reserve, and levied against plaintiff a war excess profits 
tax for the calendar year 1917, which, on demand, plaintiff paid under protest. 

It is stipulated that, should the court find that as much as $819,234.22 of 
plaintiff's legal reserve constitutes “invested capital,” as that term is defined by 
Congress in said section 207 of the Revenue Act of October 3, 1917, then plaintiff 
is entitled to judgment for the amount herein sought to be recovered, to wit, 
$15,882.44, with interest as provided by law. 

Plaintiff applied to the Commissioner for a refund, which was rejected 
November 18, 1922. 

The pertinent provisions of title 2 of the act of October 3, 1917 (40 Stat. 
302-306), relating to the war excess profits tax, read as follows: 

“Sec. 200. That when used in this titl— 

“The term ‘corporation’ includes joint-stock -companies or associations and 
insurance companies. * * * ” 

“Sec. 201. [Provision for certain percentages of net income.]” 

“Sec. 203. That for the purposes of this title the deduction shall be as fol- 
lows, except as otherwise in this title provided— 

“(a) In the case of a domestic corporation, the sum of (1) an amount equal 
to the same percentage of the invested capital for the taxable year which the 
average amount of the annual net income of the trade or business during the 
pre-war period was of the invested capital for the pre-war period (but not less 
than seven or more than nine per centum of the invested capital for the taxable 
year), and (2) $3,000. * * *” 

“Sec. 207 [40 Stat. 306]. That as used in this title, the term ‘invested capi- 
tal’ for any year means the average invested capital for the year, as defined and 
limited in this title, averaged monthly. 

“As used in this title ‘invested capital’ does not include stocks, bonds (other 
than obligations of the United States), or other assets, the income from which 
is not subject to the tax imposed by this title, nor money or other property 
borrowed, and means, subject to the above limitations: 

(a) In the case of a corporation or partnership: (1) Actual cash paid in; 
(2) the actual cash value of tangible property paid in other than cash, for stock 
or shares in such corporation or partnership, at the time of such payment; 
* * * and (3) paid in or earned surplus and undivided profits used or em- 
ployed in the business, exclusive of undivided profits earned during the taxable 
year, = + =" 

The sole issue in this case is whether plaintiff’s legal reserve of $2,719,- 
535.47, or any part thereof, constitutes “invested capital,” as that term is de- 
fined by section 207 of the Act of October 3, 1917. 


The suit was begun in 1924, and has remained inactive on the docket ever 
since, because it was agreed that it was not desirable to press the trial until 
after the decision of the Supreme Court in the case of Duffy v. Mutual Bene- 
fit Life Insurance Company, then pending. The Duffy Case was decided by 
the Supreme Court November 29, 1926 (272 U. S. 613, 47 S. Ct. 205, 71 L. Ed. 
439), and it is now insisted by the plaintiff that the decision in that case is 
decisive of the issue presented in the case at bar; while, on the contrary, the 
Commissioner insists that the question in this case was not decided in the 
Duffy Case, and is therefore still open. 


[2, 3] The only substantial difference between the Duffy Case and this case 
is the single fact that in the Duffy Case the taxpayer was a “mutual life com- 
pany,” while in the case at bar the taxpayer is a “stock life company.” A 
mutual company has no capital stock, and its policy holders constitute its mem- 
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bers, who in turn elect its board of directors or trustees, through whom its busi- 
ness is conducted and the distribution of earnings in the shape of dividends 
to policy holders made. Its assets consist of investments made from money 
contributed by the parties insured in the form of premiums on insurance issued 
by the company, and not of capital subscribed or furnished by outside parties. 
A stock life insurance company is one in which the initial capital investment 
is made by the subscribers to the stock, and the business is thereafter conducted 
by a board of directors elected by its stockholders, and, subject to state statutes, 
the distribution of earnings or profits as between stockholders and policy holders 
is determined by the board of directors. But, outside of the question of dis- 
tribution of profits, the business is conducted in the same general way by each, 
and the “reserve” which each class of company is required by law to maintain 
is made up in the same way and from the same sources, and subject to the 
same legal safeguards, and is carried on the balance sheets of both companies 
in the same way. 

In the case of the Mutual Benefit Company (Duffy v. Mutual Company, 
supra), the “reserve” having been disallowed by the Commissioner as “invested 
capital.” suit was brought to recover the tax paid. The case was decided against 
the government. The sole issue there was “whether * * * the legal reserve 
* * * is invested capital, within the meaning of section 207(a) of the Re- 
venue Act (1917).” Duffy v. Mutual Co., supra. It is likewise the sole issue 
here. 

It was the contention of the collector in that case that, under subdivisions 1 and 
2 of section 207(a), invested capital must be either cash or tangible property paid 
in for stock or shares of the corporation, and that, inasmuch as the company had no 
stock or shares, its legal reserve was not invested capital, within the meaning of those 
subdivisions, and that it was not surplus or undivided profits, within the meaning of 
subdivision (3), because it was no more than the equivalent of the obligations of 
the company under its policies of insurance, and hence represented a present exist- 
ing liability. 

The only difference between the position of the collector in this case and that 
is that, though in this case the company has stock, admittedly the “reserve” was 
not paid in on account thereof, and therefore it may not, in the ordinary and usual 
interpretation of the language of the act, be included under subdivisions (1) and (2), 
and as to subdivision (3), here as there, because it represents an existing liability 
or an obligation of the company to its policy holders, fixed and established by the 
Virginia law, and is therefore a debt rather than a surplus. 

In the decision in the Duffy Case, the Supreme Court conceded, for the pur- 
poses of that case (and see, also, La Belle Iron Works v. U. S., 256 U. S. 377, 51 
S. Ct. 528, 65 L. Ed. 998), that the words in subdivision (2) qualify the words in 
subdivision (1), and that, so qualified, the intention of Congress was to make para- 
graph (1) read, Actual cash paid in for stock or shares of such corporation or 
partnership; but the Supreme Court held that, since a mutual company was without 
shares of stock, and since the “reserve,” or a large part of it, was built up out of 
funds contributed by the policy holders, who, as policy holders, are members of 
the corporation, such payments were contributions by them for shares in a common 
fund, and thus met the requirements of subsections (1) and (2); that is to say, the 
legal reserve of a mutual life company is “invested capital,” because it is cash 
paid in for shares in the corporation, which is equivalent to saying that the payment 
of premiums by a policy holder in a mutual company confers an interest in the 
fund known as the “reserve,” and to this extent makes a policy holder a share- 
holder and his contribution—i. e., his premiums—cash paid in for shares in such 
corporation. 


It becomes necessary, therefore, in this case to consider, first, whether, not- 
withstanding the taxpayer here is a stock company, and not a mutual company, its 
legal reserve built up in identically the same way as in the case of a mutual company; 
that is, through premiums paid in by participating policy holders and through profits 
made on the investments of these funds, is invested capital, as much in the one case 
as in the other. 


As has been stated, the business conducted by the Mutual Benefit Company 
and the business conducted by the plaintiff here are in all respects identical, so far 
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as the character and the method of business and the rights of the policy holders of 
each company are concerned. The reserve of each company was in each case held for 
the protection of the company’s participating policy holders, whose contributions to 
the company, plus the increase through investments, had built it up. The companies 
in each case were required by the laws of the state of their incorporation, respective- 
ly, to maintain assets at a sum not less than the amount of the legal reserve re- 
quired by such laws. In the case of neither company was there any segregation of 
assets, so as to identify any particular assets as being held against current liabilities, 
capital stock, surplus, unassigned funds, or reserves. 

As of December 31, 1916, the invested assets of the plaintiff amounted to $3,511,- 
889.54. At the same time plaintiff’s reserve, required by law to be maintained, 
amounted to the sum of $2,719,535.47, of which sum $2,234,282.03 consisted of pre- 
miums paid by plaintiff's policy holders, and $485,252.97 consisted of interest credited 
to reserve. The reserve had been steadily built up from the organization of the 
company. Thus in 1900, it amounted to $4,045; In 1910, to $814,381; and at the 
end of 1916, to $2,719,535.47. 


It is insisted by the collector that this reserve may not be considered as invested 
capital under subsections (1) and (2) of the act, because it is to all intents and 
purposes earmarked for the payment at maturity of the policies issued by the com- 
pany, and represents the amount which ultimately will be due thereunder, or the 
amount which it will cost the company to reinsure its risks; that it is really noth- 
ing more or less than a fund created by the net premiums paid in by policy holders, 
less the expense of doing business; and that no part of it was ever paid in for 
shares, as in a mutual company, because the policy holder in a stock company has 
no share or part in its management. He says, also, that it may not be included 
under the provisions of subsection (3), because “paid-in surplus” can be taken to 
mean only cash paid in by a stockholder in excess of the par of the stock, and 
“earned surplus” the amount of assets over liabilities, created either by earnings in 
the business or enhancement in values. From this he argues that, since plaintiff’s 
reserve was not paid in for stock, and since also it was not earned in the business, 
but was wholly the result of contributions made by policy holders, whose relation- 
ship to plaintiff is wholly contractual, it is therefore not invested capital, and was 
rightfully excluded in the computation of the tax. 

In the Duffy Case, as we have already seen, the Supreme Court held that a policy 
holder in a mutual company is a member of the corporation, and that the pre- 
mium paid in such circumstances constituted cash paid for a share in the reserve, 
and thus constituted the reserve “invested capital,” within the intent of the act. 
The theory of this necessarily was the relationship created out of the. contract 
between the company and its policy holders, for obviously there was none other: 
and since the contract in the case of both companies is identical, except as to 
management, it would seem to follow that the same principle should apply in each. 

In the case at bar, more than five-sixths of the value of the legal reserve of 
plaintiff consists of assets purchased with funds paid in by its participating policy 
holders. It is quite true they have no right to vote for the persons who shall con- 
stitute the board of directors, but in other respects their rights are the same as 
the same class of policy holders in a mutual company, and in both their contributions 
have created a fund which the law requires and demands shall be set aside and 
held for the protection of the rights reserved to them by contract. Active compe- 
tition for business has made necessary this identity of purpose and method of 
business, and this fact is well known, for, as the Supreme Court points out in Mu- 
tual Company v. Ledered, 252 U. S. 523—534, 40 S. Ct. 397, 401, 64 L. Ed. 698, 
“while there is a radical difference between stock fire and marine companies and 
mutual fire and marine companies, both in respect to the conduct of the business 
and in the results to policy holders, the participating policy commonly issued by 
the stock life insurance company is, both in rights conferred and in financial results, 
substantially the same as the policy issued by a purely mutual life insurance 
company. The real difference between the two classes of life companies as now 
conducted lies in the legal right of electing directors and officers. In the stock 
company, stockholders have that right; in the mutual companies, the policy holders, 
who are the members of the corporation.” 

In this identity of origin and interest in the reserve in the one case and the 
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other, it is difficult to understand why it should be included in the term “invest- 
ed capital” in the one and excluded in the other. In both it is the contribution of 
the same class of persons, under the same contractual relationship, and in both it 
is held subject to the same trusts. Undoubtedly it was not paid in for stock, in 
the sense in which a shareholder of a corporation pays for his stock, but it was 
paid in cash for a share in a common fund, which fund here, as in the case of a 
mutual company, was intended for investment, and in both was invested to increase 
the resources of the company and reduce the cost of insurance, and of this the Su- 
preme Court in the Duffy Case said (272 U. S. 620, 47 S. Ct. 207, 71 L. Ed. 439) : “It 
requires no stretch of the realities to say that, within the meaning of subdivisions 
(1) and (2) of section 207 (a), the fund * * * created is invested capital.” In 
this view of the case, it seems reasonably clear that the position of the plaintiff 
that this case is controlled by the Duffy Case is sound and should be sustained. 

[4] But I prefer not to base the decision on that point, for it seems to me that 
an even more convincing ground may be assigned in behalf of plaintiff's right to 
a favorable decision under the provisions of subdivision (3) of the act. That 
paragraph defines “invested capital” to include “paid in or earned surplus and 
undivided profits used or employed in the business.” ‘The collector resists an inter- 
pretation favorable to the plaintiff in this aspect of the case, on the ground that 
the “legal reserve” of an insurance company, mutual or stock, is a fund earmark- 
ed with a present existing liability of the company, and is no more surplus than 
are the deposits in a bank; that not only is it not a contingent liability, but that 
it is a present liability, as “definite and certain as that the insured will die”; and 
that, in the event of insolvency or dissolution of the company, it belongs to the pol- 
icyholders from whom it came. 

It is difficult to follow the argument of the collector in support of this position, 
for, if I understand the conclusion of the Supreme Court, the contrary was decid- 
ed in the Duffy Case, where it is said: 

“The legal reserve, therefore, constitutes assets of every permanent char- 
acter. Originally consisting of the contributions of members only, the earnings 
now make up considerably more than one-half of the whole. The contributions 
were made for, and have been used to serve, the double purpose of protection and 
of investment. These assets, thus constituted, have never represented indebted- 
ness any more than the capital stock of a corporation subscribed by its stock- 
holders represents indebtedness. Until the maturity of a policy, the policyholder 
is simply a member of the corporation, with no present enforceable right against 
the assets. Until the maturity of the policy he becomes a creditor with an enforce- 
able right. Then for the first time there is an indebtedness. See Mayer v. Attorney 
General, 32 N. J. Eq. 815, 820-822. In the meantime, each member bears a rela- 
tion to the mutual company analogous to that which a stockholder bears to the 
joint-stock company in which he holds the stock. In either case, the title to the 
assets is in the corporation and not in the members or stockholders. 

“True, the amount of the reserve is carried on the books as a liability, but 
only as the capital stock of a stock corporation is carried on its books as a liability. 
In both instances, it is a form of bookkeeping to balance assets, which in the one 
case is contributed by the members, and in the other by the stockholders.” 


The assets which comprise plaintiff's reserve, as has been stated, are made 
up in part of money paid into the company in the form of premiums oni policies, 
and in part in the increase from putting this money out at interest, or in in- 
vesting it in securities. The fund thus accumulated is not earmarked to any parti- 
cular use at any particular time. It, as well as the capital assets of the company, is 
held in common, and no part is segregated to the “reserve,” or identified as belong- 
ing to it. It is all used by the company in the business of the company. It is no more 
liable to the payment of the policies at maturity than is the capital stock of the cor- 
poration, and is controlled and used by the company, and invested in the same way 
and to the same extent. It is reserved by law to provide against liabilities which 
are in themselves contingent. In the meantime, it is part and parcel of the assets 
used in the business of the company for purposes of profit, but retained to pro- 
vide for future and contingent liabilities. Until liability occurs, it is surplus, 
because it represents the amount of value of present assets over present liabilities. 

That this conclusion is in accord with the intent and purpose of Congress in 
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the enactment of the “war excess profits tax” I think is clear, for this purpose 
was declared to be to reach excessive and unusual profits inuring to individuals 
or corporations as the result of the war, and it cannot be doubted that life in- 
surance companies were never thought to be in this category, and the result proved 
this true, for during that period plaintiff's earnings from its invested assets were 
practically unchanged, and its net profits considerably reduced. Not only is this 
true, but to hold that plaintiff's reserve is not invested capital would be to place 
upon it as a stock life insurance company, burdens which the Commissioner has 
not applied to fire insurance companies, stock or mutual, and from which the 
Supreme Court has, in its interpretation of the act in the Duffy Case, released 
mutual life insurance companies. That Congress intended the law to apply in the 
case of one class and not in the case of another, between whom there is only a 
shadowy distinction, I think is clearly negatived from its failure to say so in so 
many words. 

I am therefore constrained to hold that plaintiff is entitled to judgment for 
the amount sued for. 


HILL et al. v. AA TNA INS. CO. (No. 176.) 
Supreme Court of Arkansas. Nov. 4, 1929. 
21 Southwestern Reporter (2d) 180. 

3. INSURANCE—INSURANCE AGENT HELD LIABLE TO COMPANY 
FOR UNEARNED COMMISSIONS UNDER CONTRACT REQUIRING 
RETURN THEREOF ON PART OF PREMIUM RETURNED ON CAN- 
CELED POLICY. s 
Where contract between insurance company and agent required agent to 

return unearned commission on part of premium returned to assured on canceled 

policy in case of cancellation of any policy, agent was liable for unearned commissions 
which he had collected. 

(For other cases, see Insurance, Dec. Dig. § 84[2].) 

Appeal from Circuit Court, Prairie County; W. J. Waggoner, Judge. 

Action by the Aetna Insurance Company against Roy F. Hill and others. 
Plaintiff recovered judgment in the Common Pleas court and in the Circuit 
Court on appeal, and defendants appeal. Affirmed. 

Cooper Thweatt, of De Valls Bluff, for appellants. 

W. L. Jean and Clayton & Cohn, all of Little Rock, for appellee. 

Menarry, J. On March 21, 1928, the appellee filed its complaint in the com- 
mon pleas court against the appellants, asking judgment in the sum of $191.42, 
and interest. 

Roy F. Hill, one of the appellants, had entered into a contract with appellee, 
whereby he agreed to write fire and toronado insurance as agent, and was to 
receive as his commission 20 per cent. of the premium on all policies written; 
it was the contention of appellee that, according to the contract, appellant would 
return to plaintiff any unearned commission paid on that part of the premium 
returned to assured either on a policy or application for same after cancellation. 
It was also alleged that a bond was executed by Roy F. Hill as principal, and 
the other appellants, Joe K. Hill and Glynn P. Hill as sureties. 

The defendant answered and denied there was anything due under the 
contract and bond. The case was heard on the 14th day’of May, 1928, and the 
court tound for appellants and judgment was entered on that date. The court 
adjourned on the afternoon of May 14th. Before the court adjourned, however, 
attorney for appellee prayed an appeal in open court to the circuit court of 
Prairie county, and the court granted the appeal. The undisputed facts, how- 
ever, show that he did not enter the order or mark his record showing the ap- 
peal granted, but he testified that he meant to do so. The court also told the 
attorney for the appellee that it would be all right for him to go back to Little 
Rock and prepare his motion and affidavit for appeal and mail them back to 
De Valls Bluff to be filed of record. The attorney for appellee came to Little 
Rock, prepared the affidavit, and on the same day, the 14th of May, wrote a 
letter to the clerk of the common pleas court of Prairie county, De Valls 
Bluff, Ark., inclosing the affidavit for appeal. The clerk, however, did not get 
this affidavit from the post office until the morning of the 15th. The attorney 
for appellee told the court that he would go to his office and fix up the affidavit 
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and mail it right back, and the court said that would be all right. He imme- 
diately went to Little Rock, prepared the motion, and sent it back to the clerk. 
This was done about 1:30 in the afternoon of the 14th, and, in the ordinary course 
of the mails, should have reached the clerk’s office at De Valls Bluff that after- 
noon. 

The clerk testified that court met on May 14th and closed the same day, 
and that that was the day that the case was tried, and that the records did not 
show any motion and affidavit by the Aetna Insurance Company on that day. 
It does show that it was filed on the 15th. He testified that he received it in 
the morning’s mail May 15th. He said he did not know whether it came to De 
Valls Bluff about 3:30 or 4 o’clock on May 14th, but it might have done so. 
He did not get it until next morning. 

The transcript was filed in the circuit court, and when the case was called 
in circuit court appellants moved to dismiss the appeal on the ground that a 
written motion for appeal was not filed and the appeal was not granted by the 
common pleas court at the term when the cause was tried. The court heard 
evidence and sent the case back to the common pleas court directing the com- 
mon pleas court to enter a nunc pro tune order as of May 14, 1928. The com- 
mon pleas court had the order entered, and it showed the granting of the 
appeal on the 14th day of May to the circuit court. When the case came on 
for hearing again in the circuit court after this nunc pro tunc order was en- 
tered, the appellants again filed a motion to dismiss which the court overruled 
and, after hearing the evidence, directed a verdict in favor of appellee. 

The appellants first contend that the motion to dismiss the appeal should 
have been sustained The common pleas court of Prairie county was created 
by Act No. 61 of the Acts of 1875, p. 123, and this act prescribes the procedure 
for taking an appeal from a judgment of the common pleas court. The act 
(section 17) provides that any person aggrieved may appeal upon complying with 
the following requisites: ; 

First. The applicant (appellant) or agent shall make and file with the clerk 
an affidavit that the appeal is not taken for the purpose of delay, but that jus- 
tice may be done. ; 

Second. The appellant or some person for him, together with one or more 
securities, to be approved by the clerk, must enter into an obligation to the 
adverse party in a sum sufficient to secure the payment of such judgment and 
the costs of appeal. 

Third. The appeal shall be granted by the court as a matter of right upon 
motion filed at the same term of the court at which the judgment was rendered; 
and the entering of the order granting the appeal shall be sufficient notice to 
the adverse party that an appeal has been taken. 

Fourth. In order to make the appeal effectual, the affidavit and bond for 
appeal must be filed with the clerk within 30 days after the appeal is granted; 
and, upon the filing of said affidavit and bond, all further proceeding in said 
court shall be suspended, provided, that either party may appeal without giving 
any bond; but in such cases the judgment shall not be superceded. 

[1, 2] It is the contention of the appellants that the appeal was not properly 
taken, and he cites and relies on the case of Ferguson v. Doxey, 33 Ark. 663. 
In that case, however, the court said: “Appellants made no motion for an appeal, 
and none was granted at the term; but they filed with the clerk, in vacation, 
and within thirty days after the judgment was rendered, an affidavit and bond 
for an appeal, and he transmitted the original papers, with the affidavit and bond 
and a certified transcript to the clerk of the Circuit Court, as in cases of appeal. 


In that case no appeal was granted by the court and no request was made 
and no motion was made during the term. The act provides that the court, 
and not the clerk, may grant the appeal, and in that case the court did not 
grant the appeal, and no motion was made for an appeal during the term of 
court. In the instant case, immediately after the decision of the common pleas 
court and in open court, the appellee made a motion and the court granted 
the appeal, and on the same day the affidavit was mailed to the clerk and should 
have reached there about 3:30 or 4:00 o’clock, although the clerk did not get 
the affidavit until next morning. 


In the case in the 33d Arkansas, as we have said, there was no motion 
for appeal and the court never granted any appeal. The appellant in that 
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case filed a motion with the clerk after the adjournment of court and, of course, 
the clerk had no authority to grant an appeal. In the instant case the appeal 
was granted by the court during the term, although no record was made of it. 
But a party could not be deprived of his right to appeal simply because the 
officer failed to note it on the record. The appeal was granted when the mo- 
tion was made. 

We said in a recent case: ““The judgment of the court in the pronounce- 
ment of the judge upon the issue submitted to him. When spoken, it is the 
court’s judgment. Necessarily the giving of the judgment must precede its 
historical engrossment The clerk of the court executes the mechanical act of 
recording in some manner, so as to give permanence to the evidence of the 
judgment that the court has delivered.” McConnell v. Bourland, 175 Ark. 253, 
299 S. W. 44, 48. 

The same thing may be said with reference to the court in granting the 
appeal in this case. The pronouncement of the judge when the motion was 
made granting the appeal was all that was necessary for him to do. 

We also said in the above case: 

“Tt has been said that it must be manifest that the record is not the judi- 
cial act. It is only historical. Its practical use is evidential. * * * ‘A de- 
cree becomes effective from the day of its rendition, and not from the day of 
its entry of record.” * * * 

“Where a judgment or decree has been actually rendered, but not entered 
on the record, in consequence of an accident or mistake, or the neglect of the 
clerk, the court has power at a subsequent term to order that the judgment 
or decree be entered of record nunc pro tunc, provided the fact of its rendi- 
tion is satisfactorily established.’ ” “ 

The undisputed proof in the instant case shows that the appeal was actu- 
ally granted. Therefore, it was proper to require the judge of the common 
pleas court to enter it of record nunc pro tune. 


The appellant next calls attention to the case of Katz v. Goldman, 64 Ark. 
395, 42 S. W. 901. In that case the court said that the requirement of the 
statute that a motion be made and filed (implying that it be in writing) is dir- 
ectory to the court, for when the affidavit and bond for appeal are filed, and the 
court’s attention is called to them, the appeal goes as a matter of course. And 
in the Katz Case, above referred to, the court said, in reference to the case 
of Ferguson v. Doxey, supra: The appellants in that case “made no motion for 
an appeal in the common pleas court.” 


And the court further said, in speaking of the dismissal: “ ‘Obviously, there 
is but one way of taking an appeal provided, and it must be moved for and taken 
at the term at which judgment is rendered. This not having been done, the 
circuit court acquired no jurisdiction. The clerk could not grant the appeal, 
under the act, and only the common pleas court could, and in the case at bar 
the appeal was granted by the court at the term at which the judgment was 
rendered. The circuit court erred in dismissing the appeal.” 


The same is true in the instant case The clerk could not grant the appeal, 
but the appeal was granted by the court at the term at which the judgment was 
rendered. We think there was a substantial compliance with the statute, and 
that the appeal was properly taken. 

The fourth paragraph of section 17 of the act providing for an appeal in 
Act No. 61 of the Acts of 1875, p. 126, provides: “In order to make the appeal 
effectual, the affidavit and bond for appeal must be filed with the clerk within 
thirty days after the appeal is granted.” The appeal might have been granted 


by the court as it was in this case and the affidavit and bond filed any time 
within the 30 days. 


Appellant next calls attention to the case of Drainage Dist. v. Stuart, 104 
Ark. 113, 147 S. W. 460, as authority to sustain his contention that the circuit 
court could obtain no jurisdiction unless an appeal was actually granted. This 
is true. Unless an appeal was actually taken the circuit court would of course 
acquire no jurisdiction. 


Appellant argues that the court cannot extend the time for filing the motion. 
But it is, of course, immaterial in this case whether that is correct or not, because 
time to make the motion for an appeal was not extended and the appeal was 
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granted on the day the judgment was entered, and time was given merely for 

filing the affidavit, which the statute itself says may be filed within 30 days. 

[3] It is next contended by the appellant that the court should have directed 
a verdict for them. There is no dispute about the contract entered into be- 
tween Roy F. Hill and the appellee and no dispute about the bond. There is 
a dispute about the indebtedness; that is, about the construction of the con- 
tract. The contract in regard to the cancellation of policies and the return 
commission reads as follows: “In case of cancellation of any policy the party 
of the second part agrees to return to the party of the first part any unearned 
commission paid him on that part of the premium returned to the assured on 
such canceled policy or the application for same; said unearned commission to 
be paid to party of the first part on or before the 15th of the month next fol- 
lowing the month in which such policies or applications are canceled.” 

It is contended by the appellant that, by the terms of the contract, appellant 
was not to return unearned commissions on policies canceled by the appellee, but 
he was to return unearned commissions on the part of the premiums that had 
been returned to the assured, and that, unless such parts of premiums had been 
returned and until the same had been returned, there could be no duty on appel- 
lant to return any commissions. The obligation under the contract was upon 
the appellee to return the premiums, and it is admitted by appellant that, if it 
had returned the premiums to the assured, the appellant would have to return 
the unearned commissions. We think that under the contract the appellant, 
Roy F. Hill, was liable for the unearned commissions which he had collected. 

The testimony showed that when the policy was canceled they returned 
to the insured $32.40, and the $6.48 was due from Hill; 80 per cent. going to 
the company and 20 per cent. to Hill. Only one policy was introduced, and the 
court asked if there was any dispute as to the amount due the company. The 
attorney for the defendant stated: “The amount is correct. But we contend 
that we don’t owe it.” The attorney for the appellee said: “The total amount 
we claim due the company is $191.42.” 

It is unnecessary to set out all the testimony here, but we think the testi- 
mony was sufficient to justify the court in directing a verdict for the appellee. 

The judgment of the circuit court is therefore affirmed. 

J. V. STONE et al. v. HARTFORD FIRE INS. CO. 
Court of Appeals of Kentucky. Oct. 25, 1929. 
21 Southwestern Reporter (2d) 281 

1. TRIAL—TRANSFERRING CASE TO EQUITY DOCKET, WHERE 
PLEADINGS PRESENTED SEVERAL PURELY EQUITABLE DE- 
FENSES, AND DEPOSITION SHOWED NUMEROUS ACCOUNTS, 
HELD NOT ABUSE OF DISCRETION (Civ. Code Prac. § 10, subsec. 4). 
Where three amended answers and counterclaims, filed in suit against in- 

surance agent to recover unearned commissions on premiums after cancellation 

of all policies in particular territory, presented several purely equitable defenses, 
and deposition of plaintiff’s department superintendent showed numerous ac- 
counts, transferring action to equity docket, under Civ. Code Prac. § 10, subsec. 

4, held not abuse of discretion. _. 

(For other cases, see Trial, Dec. Dig. § 11[2].) 

2. INSURANCE—WHETHER UNAMBIGUOUS CONTRACT EMPLOYING 
INSURANCE AGENT PROVIDED FOR GENERAL CANCELLATION 
OF ALL POLICIES SOLICITED BY AGENT HELD FOR COURT. 
Where contract employing insurance agent was not ambiguous, and required 

no extraneous evidence to explain its terms, question whether agreement, proper- 

ly interpreted in light of circumstances surrounding execution, provided for general 
cancellation of all policies issued on application procured by agent, held for court. 

(For other cases, see Insurance, Dec. Dig. § 84[6].) 

3. INSURANCE—CONTRACT EMPLOYING INSURANCE AGENT HELD 
TO ENTITLE COMPANY TO CANCEL ALL POLICIES AND REQUIRE 
AGENT TO RETURN ALL UNEARNED COMMISSIONS. 

Contract employing insurance agent, providing for termination thereof at 
pleasure of insurance company, and requiring agent to return to company all un- 
earned commissions on premiums on canceled policies and on notes not paid at 
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maturity, when read in connection with provisions contained in all policies 

that insurance company reserved right to cancel policies, held to mean that in- 

surance company could cancel any or all policies at any time, and agent would 
be required to return all unearned commissions on premiums collected by him. 

(For other cases, see Insurance, Dec. Dig. § 80.) 

5. INSURANCE—INSURANCEKE AGENT NOT HAVING EXCLUSIVE 
AGENCY, COULD NOT RECOVER COMMISSIONS PAID AGENTS 
FROM OTHER COUNTIES ON POLICIES WITHIN HIS TERRITORY. 
Where contract employing insurance agent did not purport to give exclusive 

agency in certain territory, agent, when sued for commissions on unearned pre- 

miums under policies canceled by company, held not entitled to recover com- 
missions paid to agents from other counties on policies solicited within his terri- 
tory. 

(For other cases, see Insurance, Dec. Dig. § 85.) 

6. INSURANCE—INSURANCE AGENT, UNDER CONTRACT EMPLOYING 
HIM, HELD NOT ENTITLED TO DAMAGES, WHERE COMPANY 
CANCELED ALL POLICIES. 

Where contract employing insurance agent clearly gave insurance company 
right to terminate agency and withdraw at any time, agent /e/d not entitled to 
damages because insurance company withdrew from his territory and canceled 
all policies. 

(For other cases, see Insurance, Dec. Dig. § 85.) 

Appeal from Circuit Court, Caldwell County. 

Suit by the Hartford Fire Insurance Company against J. V. Stone and an- 
other. Judgment for plaintiff, and defendants appeal. Affirmed. 

R. W. Lisanby, of Princeton, for appellants. 

John C. Gates, of Princeton, for appellee. 

Rees, J. For several years prior to December, 1920. C. G. Thompson re- 
presented the appellee, Hartford Fire Insurance Company, as agent of its West- 
ern Farm Department in Caldwell county. Appellant, J. V. Stone, purchased 
the agency for a cash consideration of $500 paid to Thompson, and applied to 
appellee for an agency contract. On December 17, 1920, a contract between 
Stone and the insurance company, designated a solicitor’s agreement, was exe- 
cuted. 

Clause 9 of this agreement is as follows: “That I will return to the com- 
pany all unearned commissions on premiums on canceled policies, and on notes 
that are not paid at maturity.” 

Clause 15 reads in part: “This agreement can be terminated at any time 
at the pleasure of the Hartford Fire Insurance Company, and nothing herein 
shall be construed to the contrary.” 


The following provision, signed by Stone, appears on the back of the con- 
tract: 


“T further understand and hereby agree to assume the return commission 
charged on canceled policies and notes not paid at maturity on all business now 
in force in the territory assigned to me, and written by former representatives of 
the company, and to give every detail of the company’s business the same care- 
ful attention I would, had I written the business myself. 


“I also understand that the Hartford Fire Insurance Company is not ob- 
ligated to me on account of any sum or sums paid or to be paid to C. G. 
Thompson, for his agency interest and good will in the agency of said company, 
and further understand that this contract may be terminated at the company’s 
pleasure without pecuniary obligation of any kind to me whatever.” 


Stone also executed and delivered to appellee a bond, bearing the same 
date as the solicitor’s agreement. Dr. Frank Walker signed the bond as surety. 
One of the conditions of the bond was that Stone should “duly and properly 
account for and pay over to the said company all premiums, premium notes and pro- 
ceeds of such notes, coming into his or their hands on or for policies of insurance 
(and shall pay back to the said company the commissions and fees advanced 
to him or them, by the said company, on all notes which are not paid at ma- 
turity), and shall also refund to the said company the unearned commissions 
returned under canceled policies.” 
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Stone continued to represent appellee as the agent of its farm department 
until March, 1925, when appellee, on account of excessive losses, determined 
to cancel all of its policies on farm property in Caldwell county then in force. 
In each policy the insurance company reserved the right to cancel it by tender- 
ing to the assured the pro rata premium after due notice to that effect. It also 
appears that on March 17, 1925, the appellee was notified by the deputy insur- 
ance commissioner of Kentucky that the license of J. V. Stone was being held 
up pending investigation of charges that he was not complying with the insur- 
ance laws of the state, and appellee was requested to notify Stone not to write 
any more insurance until he had received a license. On May 4, 1925, the deputy 
insurance commissioner wrote to appellee, and informed it that the insurance 
department had refused to renew Stone’s license for 1925, on account of charges 
filed with the department that he was overinsuring property, and appellee was 
requested to furnish the insurance commissioner with a list of risks written by 
Stone, with the amount of coverage on each. 

Appellee informed Stone some time during April, 1925, that it had deter- 
mined to discontinue writing insurance on farm property in Caldwell county and 
to cancel all outstanding policies. It suggested that Stone should endeavor to 
rewrite these policies in some other company, and thus save the unearned com- 
missions that he had collected. In order to afford Stone an opportunity to re- 
write the policies in other companies, the date of cancellation of the outstanding 
policies was postponed from time to time until August, 1925, when the appellee, 
being unwilling to assume the risk of further losses, canceled all of the unex- 
pired policies of insurance on farm property in Caldwell county. Appellee then 
rendered to Stone a bill for the unearned commissions on premiums on such 
policies as were canceled by it, and which had been advanced to him out of 
the first premiums paid on such policies. These unearned commissions amounted 
to $606.47. Stone declined to pay the amount claimed, or any part of it, and 
this suit was filed against him and the administrator of Frank Walker, who 
had died subsequent to the execution of the bond which he had signed as surety. 
From a judgment rendered in favor of plaintiff for the full amount claimed 
by it, the defendants have appealed. 

The defendant filed an answer and counterclaim, and numerous amended 
answers and counterclaims. Their chief complaint is that the trial court erred 
in transferring the action to the equity docket. The petition set out the names 
of all policy holders whose policies had been canceled—more than 70 in number— 
and the unearned part of the agent’s commission returned to each policy holder. 
The answer put in issue thé correctness of these amounts. 

[1] Appellee took the deposition of the superintendent of its farm depart- 
ment, who testified at great length in regard to the numerous accounts . After 
this and other depositions and three amended answers and counterclaims had 
been filed, the court sustained a motion to transfer the action to the equity 
docket over the objection of the defendants. The transfer was made under 
section 10, subsection 4, of the Civil Code, which provides that the court may, 
in its discretion, order the transfer of an action from the ordinary to the equity 
docket, whenever the court shall be of the opinion that such transfer is neces- 
sary, because the case involves accounts so complicated, or such great details 
of facts, as to render it impracticable for a jury to intelligently try the case. 
Furthermore, the answer and amended answers presented a number of defenses 
purely equitable in their nature. Considering the state of the pleadings when 
the transfer was made, the court did not abuse the discretion vested in it. 
Brown & Millard v. Crescent Stave Co., 207 Ky. 470, 269 S. W. 739. 

[2-4] The appellants insist that four issues were raised by the pleadings 
which should have been submitted to a jury: 

(1) That the solicitor’s agreement, properly interpreted in the light of the 
circumstances surrounding its execution, did not provide for the general can- 
cellation of policies issued by appellee on applications procured by Stone. This 
was an issue, not for the jury, but for the court. The agreement is not am- 
biguous, and requires no extraneous evidence to explain its terms. It contains 
a provision that it can be terminated at any time at the pleasure of the insur- 
ance company, and that nothing therein should be construed to the contrary. 
It also contains a provision that the agent shall return to the company all un- 
earned commissions on premiums on canceled policies and on notes not paid at 
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maturity. These provisions, when read in connection with the provision, con- 
tained in all of the insurance policies, that the insurance company reserves 
the right to cancel the policies by tendering to the assured the unearned pro 
rata premium after due notice to that effect, clearly mean that the company 
could cancel any or all of the policies at any time, and the agent would be re- 
quired under his contract to return all unearned commissions on premiums that 
had been collected by him. There was no allegation that any provision had been 
inserted in the solicitor’s agreement, or omitted therefrom by fraud or mistake, 
but the defendants undertook to introduce evidence to show that it was not 
contemplated by the parties that all of the policies should be canceled and the 
agency thus terminated. This was an effort to contradict the terms of a written 
contract by parol evidence, which is not permissible. J. B. Colt Co. v. Brown, 
224 Ky. 438, 6 S. W.(2d) 473; Farmers’ & Traders’ Bank of Campton v. Smith, 
224 Ky. 761, 7 S. W.(2d) 200; Goldstein v. McDonald, 223 Ky. 161, 3 S. W.(2d) 
200. 

(2) In one or more of the various amended answers it was alleged that the 
insurance company agreed to grant Stone reasonable time to rewrite the busi- 
ness in another company, and that it failed to do this. (3) It was alleged that 
Stone was given an exclusive agency in Caldwell county, and that the plain- 
tiff company had permitted its agents in other counties to write insurance in 
Caldwell county, and Stone sought to recover the amount of commissions paid 
to these agents on such business. (4) It was alleged that the company had 
agreed to continue the agency in Caldwell county indefinitely, and, by cancel- 
ing all of its oustanding policies and retiring from Caldwell county, it had 
breached its contract with Stone, to his damage in the sum of $1,500. Appellants 
insist that these last three questions should have been submitted to the jury. 

[5,'6] It is only necessary to say that they made no motion for any issue 
out of chancery. However, had such a motion been made and sustained, it 
would have availed them nothing, since on none of the alleged issues was there 
sufficient evidence to authorize a submission of the case to the jury, and a 
directed verdict for the plaintiff would have Seen proper. Consequently the 
defendants could not have been prejudiced, even if such a motion had been over- 
ruled, though seasonably and properly made. Riffe & Jones v. McKinney De- 
posit Bank, 171 Ky. 757, 188 S. W. 775. In no event was the defendant Stone 
entitled to recover on his counterclaim, in which he sought to recover commis- 
sions that had been paid to agents from other connties, since the contract does 
not purport to give him an exclusive agency. Nor was he entitled to any dam- 
ages because the appellee withdrew from Caldwell count, since as we have to hereto- 
fore concluded, the contract clearly gave it the right to terminate the agency 
and withdraw at any time. 

Perceiving no error prejudicial to appellants’ substantial rights, the judg- 
ment is affirmed. 


































ROYAL INDEMNITY CO., Inc., v. SHREVEPORT MACARONI MFG. 
; CO., Inc. (No. 3298.) 
Court of Appeal of Louisiana. Second Circuit. Nov. 18, 1929. 
baad : 124 Southern Reporter 595. 
INSURANCE—COURT SHOULD HAVE DISMISSED INSURER’S SUIT 

FOR PREMIUM AS OF NONSUIT, WHERE NEITHER CLAIM NOR 

PAYMENT OF PREMIUM WAS ESTABLISHED. 

In insurer’s action for amount of premium due under policy where evidence did 
not establish insurer’s claim nor show that defendant had paid premium, court 
should have dismissed insurer’s suit as of nonsuit rather than reject its demand. 

(For other cases, see Insurance, Dec. Dig. § 188[3].) 

Appeal from City Court of Shreveport; David B. Samuels, Judge. 

Action by the Royal Indemnity Company, Incorporated, against the Shreveport 
Macaroni Manufacturing Company, Incorporated. From a judgment for defendant, 
plaintiff appeals. Affirmed as amended. 

Cook & Cook and C. D. Egan, all of Shreveport, for appellant. 
Lewell C. Butler, of Shreveport, for appellee. 
















Wess, J. Plaintiff instituted this action to recover judgment against defen- 
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dant for an alleged balance due for premiums on certain insurance policies, and 
it appeals from a judgment rejecting its demands. 

The evidence shows that the policies were issued to protect the defendant 
against amounts for which the defendant might become liable to its employees for 
injuries sustained by them, as provided by the Employers’ Liability Law (Act No. 
20 of 1914, as amended) and that the premium to be paid was based upon the pay 
roll of defendant and the rate was to be fixed or classified on the character of 
work in which the employees were engaged. 

At the time the policies were issued, there was an estimate made of the amount 
of the premium to be paid, which appears to have been based upon an estimate of 
the pay roll and classification made at that time; it being, however, stipulated and 
agreed that the insurer would audit plaintiff’s books and fix the premium on the 
pay roll and classification, and the additional amount claimed in the present action 
is based upon an audit and classification made by the insurer. 

The audit made was not filed in evidence, and there is not any proof in the 
record that either the audit or classification based thereon was correct, and while 
the officers of the defendant testify that they had submitted a statement of the 
amount of the payroll and classification thereon, and had made payments in accord- 
ance therewith, it is not shown that the pay roll was correct or that the classifica- 
tion was in accord with the schedule under which the classification should have been 
made, and the schedule of classification was not offered in evidence. 

While we do not find that the evidence establishes the claim made by plaintiff, it 
does not appear with any certainty that defendant has paid the amount due under 
the policies, and the court should have dismissed plaintiff's suit as of nonsuit, 
rather than rejected its demands. It is therefore ordered that the judgment ap- 
pealed from be amended and that plaintiff's suit be dismissed as of nonsuit; plain- 
tiff to pay all costs. 


AMARILLO MUT. BENEV. ASS’N et al. v. HURD et al. (No. 606.) 
Court of Civil Appeals of Texas. Eastland. Oct. 11, 1929. 
21 Southwestern Reporter (2d) 562. 
INSURANCE—UNINCORPORATED MUTUAL BENEFIT ASSOCIATION 

WAS NOT “INSURANCE COMPANY” WITHIN MEANING OF VENUE 

STATUTE (Rev. Civ. St. 1925, art. 1995, subd. 28, and arts. 4716, 4859). 

Unincorporated mutual benefit association, operating upon the assessment plan 
as authorized by Rev. Civ. St. 1925, art. 4859, was not an “insurance company” 
within article 4716 so as to authorize suit against it within exception to general venue 
statute in accordance with article 1995, subd. 28, authorizing suit where policyholder 
or beneficiary resides. 

(For other cases, see Insurance, Dec. Dig. § 811.) 

Appeal from District Court, Knox County; Isaac O. Newton, Judge. 

Suit by Robert Ira Hurd and others against the Amarillo Mutual Benevolent 
Association and others.. Judgment overruling separate pleas of privilege filed by 
defendants, and defendants appeal. Reversed and remanded, with directions. 

Cooper & Lumpkin, of Amarillo, for appellants. 

Jas. A. Stephens, of Benjamin, for appellees. 

Lestirz, J. The plaintiffs. Robert Ira Hurd and others, appellees here, filed this 
suit in Knox county, Tex., against the Amarillo Mutual Benevolent Association, W. 
L. Durrett, O. D. Kerr, J. R. Durrett, and J. R. Wrather, seeking to recover of 
said defendants upon certificates of insurance wherein one of the plaintiffs, Mary 
McClain, was beneficiary, and another the insured. Each of the defendants duly 
filed separate pleas of privilege to be sued in Potter county. The pleas of privilege 
were controverted, and a trial was had upon the issues presented. The pleas of 
privilege were each overruled, and from a judgment to that effect each of the de- 
fendants and the association prosecute this appeal. 

The facts out of which the litigation grows are briefly these: The Fort Worth 
Mutual Benevolent Association of Texas, in 1923, issued to plaintiff Robert Ira 
Hurd, upon his application, two certificates of insurance, by the terms of which it 
was provided that said Hurd should pay the association (among other sums) $1.10 
upon any members’ becoming totally and permanently disabled prior to the age of 
65 years, and in consideration thereof the association obligated itself to pay the 
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beneficiary in the policy the sum of $1 for each member in good standing in the 
association on the occurrence of such disability, the aggregate sum not to exceed 
in amount the sum of $1,500, and to be raised on the assessment plan. 

After the issuance of the two certificates by the Fort Worth Mutual Association 
it ceased to do business and the defendant Amarillo Mutual Association 
assumed its liabilities under the terms of the certificates. The plaintiff Hurd paid 
his dues to the Amarillo Mutual, and in this suit he alleges that he has become to- 
tally and permanently disabled, and that, under the terms of the. certificates, he and 
the beneficiary thereof are entitled to recover the sum of $1,500 on each certificate. 

The other named defendants are officers and directors of the association. 

The various pleas of privilege are in due form, and set forth the right of each 
of the defendants to be sued in Potter county. The plaintiffs filed controverting 
affidavit. By reference to this affidavit and the appellees’ brief it clearly appears 
that they were proceeding in the trial court upon the theory that they were declar- 
ing upon an insurance policy issued by an insurance company in contemplation of 
article 4716, Revised Civil Statutes 1925, defining an insurance company to be a cor- 
poration. In this manner plaintiffs sought to bring this suit within the exception 
to the general venue statute, as set forth in subdivision 28 of article 1995. They 
fail to bring themselves under this exception (subdivision 28), for the reason that 
the Amarillo Mutual Benevolent Association is not an insurance company in the 
sense noted, but is, as shown by the undisputed testimony, merely an unincorporated 
mutual relief or benefit association, operating upon the assessment plan, and au- 
thorized by the provisions of article 4859, Revised Civil Statutes 1925. 

Since said association is not an insurance company, that is, a corporation, in 
contemplation of said statute, it follows that venue in this suit cannot be established 
in Knox county under the testimony offered. 

The question has been before this court once before, and has been fully dis- 
cussed in the opinion in Union Trust Estate v. Orr, 3 S. W.(2d) 472. 

We are not called upon to consider whether or not the plaintiffs’ cause of 
action is one sounding in tort, as suggested by appellants. The controverting aff- 
davit makes no such contention. The proof does not raise it, and the affidavit afirm- 
atively asserts the cause of action arises on the certificates. It is unnecessary for 
us to consider whether the venue could have been maintained on some other ground 
not asserted and based upon a different construction of appellees’ pleadings than 
that they have given the same. 

For the reasons assigned, the judgment of the trial court is reversed and the 
cause remanded, with the direction to the trial court to transfer the cause as to 
all defendants to Potter county. 

It is so ordered. 


CONTINENTAL INS. CO. v. FISHBACK, Insurance Com’r. (No. 21864.) 
Supreme Court of Washington. Nov. 12, 1929. 
282 Pacific Reporter 44. 

1. INSURANCE—COMMISSIONER, SUSPENDING LICENSE OF. INSUR- 
ANCE COMPANY FOR ISSUING POLICIES AT INADEQUATE PRE- 
MIUM RATE, MUST NOTIFY COMPANY 10 DAYS BEFORE REVO- 
CATION (Rem. Comp. St. §§ 7039, 7157). 


Provisions of Rem. Comp. St. § 7039, requiring commissioner of insurance 
to notify insurance company not less than 10 days before revoking its license 
to do business in the state, and providing for hearing by superior court on pe- 
tition by company, are applicable to suspension or revocation of license under 
section 7157 for engaging in rate war by charging inadequate premium rates; 
sections being read together to determine legislative intent. 

(For other cases, see Insurance, Dec. Dig. § 7.) 

2. INSURANCE—STATUTES PERMITTING COMMISSIONER TO SUS- 
PEND LICENSE OF INSURANCE COMPANY ON 10 DAYS’ NOTICE 
FOR CUTTING RATES HELD NOT TO DENY DUE PROCESS, AS 
PROVIDING INSUFFICIENT OPPORTUNITY FOR HEARING (Rem. 
Comp. St. §§$ 7039, 7118, 7157). 


Rem. Comp. St. § 7157, permitting insurance commissioner to suspend li- 
cense of insurance company for conducting rate war and writing insurance poli- 
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cies at inadequate rate, lower than that provided by rating schedules under sec- 
tions 7118 and 7039, requiring commissioner to notify insurance company not 
less than 10 days before revoking its authority to do business, and providing for 
summary hearing on question by superior court, held not violative of constitutional 
guaranty of due process of law, as giving insufficient opportunity for hearing, 
since licensee is given opportunity to carry matter to superior court within 
10-day period. 
(For other cases, see Insurance, Dec. Dig. § 7.) 


3. INSURANCE— COMPANIES ARE SUBJECT TO REGULATION, EVEN 

TO EXTENT OF REGULATING RATES. 

Insurance business is affected with public interest, such as will subject those 
engaged in it to regulation to the same extent as public service corporations, 
even to the extent of regulating premium rates. 

(For other cases, see Insurance, Dec. Dig. § 3.) 


4. INSURANCE—STATUTE AUTHORIZING COMMISSIONER TO SUS- 
PEND INSURANCE COMPANY’S LICENSE FOR CHARGING INADE- 
QUATE RATES MERELY REQUIRES FAIR AND REASONABLE 
RATE (Rem. Comp. St. § 7157). 

Rem. Comp. St. § 7157, permitting commissioner of insurance to suspend 
license of company issuing insurance policies below rate deemed by him to be 
proper and adequate to cover class of risk insured, merely requires a fair and 
reasonable rate, determinable by usual and fairly well-known standards, and 
does not give commissioner arbitrary authority. 

(For other cases, see Insurance, Dec. Dig. § 7.) 


5. INSURANCE—ORDER SUSPENDING INSURANCE COMPANY’S LI- 

CENSE, AFTER DISAPPROVAL OF NEW SCHEDULES CALLING 

FOR LOWER RATES, DID NOT AFFECT RIGHT OF COMPANY TO 

aA POLICIES UNDER PRIOR SCHEDULE (Rem. Comp. St. §§ 7118, 

157) 

Where insurance company had filed schedules of fire rates and deviations 
therefrom, as provided by Rem. Comp. St. § 7118, without complying with com- 
missioner’s order to make statement of amount of premiums, losses, and expense 
ratio, and thereafter tendered new schedules, lowering rate still more, 
and commissioner refused to approve such schedule of deviations, commissioner’s 
order suspending company’s license under section 7157, until company should 
elect to issue at proper and adequate premium, did not prevent it from issuing 
policies in accordance with prior schedule. 

(For other cases, see Insurance, Dec. Dig. § 7.) 


6. INSURANCE—COMMISSIONER, ON INSURANCE COMPANY’S SUB- 
MISSION. OF LOWER SCHEDULE OF RATES, COULD SUSPEND- 
COMPANY’S LICENSE TO ISSUE POLICIES AT NEW RATES PEND- 
ING INQUIRY WHETHER REDUCTION WOULD ADEQUATELY. 
COVER RISK (Rem. Comp. St. §§ 7039, 7118, 7157). 

Where insurance company had previously filed schedule of rates and devia- 
tions under Rem. Comp. St. § 7118, which were approved by commissioner on 
condition of filing statements showing net premiums, losses, and expense ratio, 
and company later sought to file new schedule, again lowering rates, commissioner 
of insurance had discretionary power, under sections 7157 and 7039, to suspend 
company’s license in so far as it applied to issuance of policies in accordance 
with newly filed rate schedule, pending further inquiry as to whether proposed 
further reduction in rates would be adequate to cover class of risk insured. 

(For other cases, see Insurance, Dec. Dig. § 7.) 

Department 1. 

Appeal from Superior Court, Thurston County; D. F. Wright, Judge. 

Action by the Continental Insurance Company against H. O. Fishback, as 
Insurance Commissioner, to set aside the order of the Commissioner revoking 
plaintiff’s license to do business. The superior court set aside the Commis- 
sioner’s order, and the Commissioner appeals. Reversed. 

Ralph S. Pierce, of Seattle, John H. Dunbar and E. W. Anderson, both of 
Olympia, and Shank, Belt & Fairbrook, of Seattle, for appellant. 
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Fred G. Clarke and Preston, Thorgrimson & ‘Turner, all of Seattle, for 
respondent. 

Parker, J. The plaintiff, insurance company, commenced this action in the 
superior court for Thurston county, seeking a judgment setting aside an order of the 
defendant, Fishback, as insurance commissioner of the state of Washington, reading 
as follows: 

“July 21, 1928. 
“Continental Insurance Company, New York, N. Y.—Gentlemen: 

“Whereas it is my opinion that the Continental Insurance Company has pre- 
cipitated and aided in precipitating and conducting a rate war and in so doing has 
written and is writing fire insurance in the state of Washington at a rate of pre- 
mium below that which is deemed proper and adequate to cover the classes of risks 
insured : 

“Now, therefore, by authority in me vested by section 7157, Remington Com- 
piled Statutes, it is ordered that your license to do business in the state of Wash- 
ington and those of your agents be, and the same are, hereby suspended until such 
time as your company elects to issue policies at a proper and adequate rate of 
premium. 

“Dated at Olympia, Washington, this twenty-first day of July, 1928. 

“H. O. Fishback, Insurance Commissioner.” 

The cause, being of equitable cognizance, proceeded to trial in the superior 
court sitting without a jury, resulting in a judgment setting aside the order of the 
commissioner, from which judgment the commissioner has appealed to this court. 

The ground upon which the trial court set aside the order of the commissioner, 
stated in its judgment, is “that the statute under which the commissioner acted in 
suspending the license of plaintiff herein, being section 7157, Rem. Comp. Stat., is 
unconstitutional.” Manifestly, the trial court so ruled upon the theory that the 
statute violates the constitutional due process of law and equal privilege and im- 
munity guaranties, in that it vests arbitrary power in the commissioner to suspend 
a license of an insurance company, because it prescribed no sufficient standard of 
cause or cattses as ground for such suspension, and in that it makes no provision 
for any notice to the licensee affording it opportunity of being herd before the com- 
missioner prior to suspension of the license by the commissioner. 

The provisions of our Insurance Code, referring to sections of Remington’s 
Compiled Statutes which it seems necessary for us to here notice, are the following: 

Section 7039: “If the commissioner is of the opinion upon examination or other 
evidence that any insurance company is in an unsound condition, or that it has failed 
to comply with the law or with the provisions of its character or articles of in- 
corporation or association, or that its condition is such as to render its proceedings 
hazardous to the public or to its policy-holders, or that its actual assets exclusive 
of its capital are less than its liabilities, or if its trustees, directors, officers, or 
agents refuse to submit to examination or to produce its books, records, accounts, 
and papers in its or their possession or control relating to its business or affairs, for 
examination and inspection of the commissioner, his deputy or examiner, when re- 
quired, or shall refuse to perform any legal obligation relative to such examina- 
tion, the commissioner shall revoke or suspend all certificates of authority and 
licenses granted to such insurance company, its officers or agents, and shall cause 
notice thereof to be given to such company and to each agent of such company in 
this state, and no new business shall thereafter be done by such company or for 
such company by its agents, in this state, while such revocation, suspension, or 
disability continues, nor until its authority to do business is restored by the com- 
missioner. 

“Unless ground for revocation or suspension relates only to the financial con- 
dition or soundness of the company or to the deficiency in its assets, the commis- 
sioner shall notify such company not less than ten days before revoking its authority 
to do business in this state; and he shall specify in such notice the particulars of the 
alleged violation of law or of its charter or articles of incorporation or association, 
or grounds for revocation. The superior court, upon petition of such company, 
brought within twenty days, shall summarily hear and determine the question 
whether such violation has been committed, or whether it is solvent or in an un- 
sound condition or has exceeded its powers or has failed to comply with any pro- 
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visions of the law or of its charter or articles or incorporation or association, or 
that its condition is such as to render its further proceedings hazardous to the public 
and to its policyholders, and the court upon such hearing and determination shall 
make and enter such order or decree as may be proper in the premises.” 

Section 7118: “Every insurance company, excepting a marine insurance company, 
before it shall receive a license to transact the business of making insurance as an 
insurer in this state, must file in the office of the insurance commissioner its rating 
schedules. Every such company and its agents shall observe its rating schedules 
and shall not deviate therefrom when making insurance until amended or corrected 
rating schedules shall have been filed in the office of the insurance commissioner. 

“Any company which shall make fire insurance in this state according to the 
advisory rates, or stated deviation or deviations therefrom, furnished by a rating 
bureau as provided in the following section, may receive a license to transact the 
business of making fire insurance in this state, without filing rating schedules, by 
filing written notice in the office of the insurance commissioner of its adoption of 
such advisory rates, stating the deviation or deviations therefrom, if any, at which 
it will make insurance, which deviation or deviations, if any, shall be uniformly 
applied to all purchasers of insurance from any such company in this state, in the 
class or classes to which such deviation or deviations apply.” ; 

Section 7119 provides for the organization of and rendering service by rating 
bureaus. 

Section 7157: ‘Any company which precipitates, or aids in precipitating or con- 
ducting a rate war and by so doing writes or issues a policy of insurance at a less 
rate than permitted under their schedule filed with the commissioner, or below the 
rate deemed by him to be proper and adequate to cover the class of risk insured, 
shall have its license, and those of its agents, to do business in this state, suspended 
until such time as the commissioner is satisfied that its is charging a proper rate of 
premium.” ; 

This last-quoted section, it will be noticed, is the statutory provision which the 
trial court held to be unconstitutional. 

[1] Apparently, the trial judge assumed that section 7157 was to be looked to 
alone for an answer to the question of whether or not respondent insurance com- 
pany’s constitutional rights would be violated by the suspension order of the com- 
missioner. This, we think, is too narrow a view of the controlling provisions of our 
Insurance Code touching the question of want of notice and hearing. Section 7157 
does not provide for any procedure incident to the suspension or revocation of a 
license. It merely specifies grounds for suspension of a license, in addition to those 
specified in section 7039, above quoted, which section is general in its terms and 
provides for the procedure by which suspension or revocation of a license may be 
effected. It seems to us that section 7039 and section 7157 must be read together. 
They were both embodied in our Insurance Code of 1911 and have remained un- 
changed since that time. See sections 8 and 111, chapter 49, pp. 167, 247, Laws of 
1911. We are of the opinion that, reading these two sections together, they express 
the legislative intent that the procedure prescribed by section 7039 is to be followed 
whether the matter of suspension or revocation becomes a matter of consideration 
for causes specified in that section or in section 7157. 

Y [2] Is there sufficient notice and opportunity for hearing prescribed by section 
7039 to satisfy the constitutional due process of law guaranty? It may be that by 
the terms of that section the commissioner is not required to give notice awarding 
a hearing to the licensee before himself, and that a suspension or revocation order 
made by him may rest upon his ex parte inquiry as to facts he conceives sufficient 
to justify such an order. But it is to be noticed that the commissioner is in any event 
required to notify the licensee “not less than ten days before revoking its authority 
to do business in the state,” except in cases of delinquency not here in question. As 
we say, this may not contemplate a hearing before the commissioner, but it plainly 
contemplates that the revocation cannot become effective until 10 days after the 
notice is given to the licensee. This at all events gives the licensee an opportunity, 
before revocation or suspension becomes effective, to carry the matter to the super- 
ior court and there have a hearing as to whether or not the suspension or revoca- 
tion is well grounded, and also a preliminary order of the court holding the sus- 
pension or revocation order in abeyance pending the disposition of the matter by the 
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court. Plainly, we think this satisfies the due process of law constitutional guaranty, 
in so far as notice and hearing are concerned. In this case, respondent did carry 
the question of his suspension by the commissioner to the superior court by appro- 
priate action commenced as provided by section 7039, wherein the court, by a pre- 
liminary order, held the suspension order in abeyance, pending disposition of the 
matter by the court, which order was entered before the expiration of the 10-day 
period when the suspension order would have become effective under section 7039. 
We note that the suspension order did not in terms make the suspension effective 10 
days after its issuance, but it meant that under section 7039. 

[3] It is contended in behalf of respondent, and the trial court so ruled in 
substance, that section 7157 does not sufficiently prescribe any standard for the 
commisisoner’s determining delinquent conduct of a licensee calling for revoca- 
tion or suspension of its license, particularly as to a licensee issuing policies 
“below the rate deemed by him to be proper and adequate to cover the class 
of risk insured.” It seems to have become settled by the decided weight of 
authority, and so recognized in this state, that the insurance business is affected 
with a public interest, such as will subject those engaged in it to regulation 
substantially to the same extent as public service corporations are “aig to 
regulation, even to the extent of regulation of premium rates. See German 
Alliance Insurance Co. v. Lewis, 233 U. S. 389, 34 S. Ct. 612, 58 L. Ed. 1011, 
L. R. A. 1915C page 1189, and note in latter volume; Northwestern Nat. Ins. Co. 
v. Fishback, 130 Wash. 490, 228 P. 516, 36 A. L. R. 1507. 

[4] The language of section 7157, “rate deemed by him [commissioner] to be 
proper and adequate to cover the class of risk insured,” we think, means only 
a fair and reasonable rate, determinable by usual and fairly well-known standards. 
Manifestly, the language does not mean that the commissioner may, by his 
unrestrained whim or caprice, determine the rate to be charged Plainly, he 
must act in a judicial sense in that behalf, just as any rate-determining body must 
act, and as the court must act in reviewing his determination. We are of the 
opinion that the standard is sufficiently expressed in the language of section 
7157. The following and many other decisions of the courts support this con- 
clusion: Town of Sumner v. Ward, 126 Wash 75, 217. P. 502; State ex rel. Lane 
v. Fleming; 129 Wash. 646, 225 P 647, 34 A. L. R. 500; Brown v. Seattle, 150 
Wash. 203, 272 P. 517; Mutual Film Corporation v. Ohio Industrial Commission, 
236 U. S 230, 35 S. Ct. 387, 59 L. Ed 552; Hall v. Geiger-Jones Co., 242 U. S. 539, 
37 S. Ct. 217, 61 L. Ed. 480, L. R. A. 1917F, 514, Ann. Cas 1917C, 643; Douglas v. 
Noble, 261 U. S. 165, 43 S. Ct. 303, 67 L. Ed. 590. 

[5, 6] Just what disposition of this appeal we should now make is a matter 
somewhat difficult of proper determination. First, what is the real meaning of 
the suspension order made by the commissioner, in view of the fact that it does 
not state any premium rate at which the respondent insurance company may 
issue its policies? Shall respondent continue to issue policies at some previously 
filed and approved premium rates, or shall it entirely suspend issuance of policies 
until a proper rate has been determined anew by the commissioner? A little 
history leading up to the making of this suspension order by the commissioner 
will aid our inquiry. 

Several years ago respondent regularly filed its rating schedules, adopting 
the rating bureau schedule of rates, with certain specified deviations in accord- 
ance with section 7118, above quoted. Thereafter, in June, 1927, respondent 
jointly with a number of other insurance companies, filed new rating schedules, 
adopting further deviations from the rating bureau schedules, lowering their 
rates uniformly. The commissioner accepted this filing, but addressed a letter 
to the several companies, including respondent, as follows: 

“Olympia, Washington, June 17, 1927. 
“Gentlemen: 


“Please be advised that it will be necessary that you file with this Depart- 
ment at a date not later than September 1, 1927, a statement from each company 
named on the attached list, showing the amount of net premiums which said 
company has received on the classes of insurance named in this filing for the 
years ending December 31, 1924, December 31, 1925, and December 31, 1926; 
also a statement of the net amount of losses during the same period and the 
total expense ratio for the underwriting of said premiums; the above statement 
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in each case to be sworn to by some officer or manager or general agent of the 
company who is competent to make such oath. 

“This statement is necessary in order that we may determine whether or 
not the companies as a whole are justified in filing the said deviations. 

“Very truly yours, 
ms “H. O. Fishback, Insurance Commissioner.” 

Nothing further was done touching the schedules and deviations filed in 
June, 1927, until June 26, 1928, when a number of insurance companies, including 
respondent, acting jointly, tendered filing with the commisisoner new schedules 
adopting further deviations, again lowering the rate approximately 5 per cent. 
additional, to become effective July 11, 1928. Upon receiving this proposed filing, 
the commissioner, on July 2, 1928, addressed a letter to the companies, including 
respondent, as follows: 

“Olympia, July 2, 1928. 
“Mr. a ¢. Clarke, Attorney-in-Fact, Alaska Building, Seattle, Washington— 
ear Sir: 

“This Department is in receipt of your letter of June twenty-sixth submitting 
on behalf of the several companies for which you hold power of attorney, a 
schedule of deviations from the rates of the Washington Surveying and Rating 
Bureau, which said schedule increases the percentage of deviation over the 
schedule heretofore filed by said companies. 

“At the time the former deviations from the Bureau rates were accepted for 
filing the several companies submitting the same were advised, under date of 
June 17, 1927, that it would be necessary for them to submit to this Department 
a statement showing the net premiums received in this state on the classes 
affected for the three year period—1924, 1925 and 1926—together with a state- 
ment of net amount of losses and expense ratio during the same period, this 
statement being necessary in order that the Department might determine whether 
such deviation was justified by the experience of the companies as whole. With 
but few exceptions, the companies have failed to supply the data requested. 

“You are, therefore, advised that the schedule of deviations which you now 
submit cannot be approved for filing or used in effecting insurance in this state, 
until the statements requested have been submitted and the Department has 
had an opportunity to determine whether the experience of the companies as a 
whole will justify the increased deviation. 

“Very truly yours, 


“TSigned] H. O. Fishback, 
; “Insurance Commisisoner.” 

This was the first unqualified disapproval by the commissioner of any sched- 
ule of rates filed by respondent. Thereafter, on July 21, 1928, the commissioner 
made and communicated to respondent its suspension order here in question. 
These facts, it seems to us, call for an interpretation of the suspension order 
as meaning no more than that the license of respondent be suspended only in 
so far as it might be entitled thereunder to issue its policies at a premium rate 
in accordance with its newly filed rate schedule, to become effective July 11, 
1928, leaving it free to issue its policies at a premium rate in accordance with 
its prior schedule of rates filed in June, 1927. In other words, the suspension 
order was in substance but a disapproval of the schedule of rates attempted to 
be filed by respondent, to become effective July 11, 1928, in so far as deviations 
therein by deductions differed from its schedule of rates filed in June, 1927. 
This, it seems to us, was within the discretionary power of the commissioner 
pending further inquiry as to whether or not such proposed further deviation 
in rates is below the rate proper and adequate to cover the class of risk insured. 

We conclude that the judgment of the superior court, setting aside the order 
of the commissioner, should be reversed. It is so ordered. 

Mitchell, C. J., and Tolman, Beals, and Millard, JJ., concur. 
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STATE ex rel. AMERICAN AUTOMOBILE INS. CO. v. FISHBACK, 
Insurance Com’r. (No. 22022.) : 
Supreme Court of Washington. Nov. 12, 1929. 
282 Pacific Reporter 63. 

1. INSURANCE—INSURANCE COMMISSIONER COULD REVOKE FOR- 
EIGN INSURANCE COMPANY’S AUTHORITY TO DO BUSINESS 
WITHIN STATE FOR NOT COMPLYING WITH ORDER TO DISPOSE 
OF CERTAIN INVESTMENT (Const. art. 12, § 7; Rem. Comp. Stat. §§ 
7062, 7063). 

Insurance commissioner could order that foreign insurance company dispose 
of its investment in fire insurance company of foreign state and revoke authority 
of insurance company to transact business within state for noncompliance with first 
order under Const. art. 12, § 7, providing that no foreign corporation may transact 
business within state on more favorable conditions than domestic corporation, and 
Rem. Comp. Stat. §§ 7062, 7063, providing that, except on approval of commissioner, 
no domestic insurance company shall make certain investments or loans and restrict- 
ing classes of investment. 

(For other cases, see Insurance, Dec. Dig. § 20.) 5 
2. INSURANCE—FOREIGN CORPORATION MAY ENJOY PERMISSIVE 

FEATURES OF STATUTES PROVIDING THAT DOMESTIC COR- 

PORATION CANNOT MAKE INVESTMENTS OR LOANS WITHOUT 

INSURANCE COMMISSIONER’S APPROVAL (Const. art. 12, § 7; Rem. 

Comp. Stat. §§ 7062, 7063). 

Since Const. art. 12, § 7, provides that no corporation organized outside state 
may transact business within state on more favorable conditions than domestic 
corporation, and Rem. Comp. Stat. §§ 7062, 7063, provides that, except on approval 
of insurance commissioner, no domestic insurance company shall make any invest- 
ment or loan and restricting classes of investment, foreign coroporations should 
equally with domestic corporations enjoy permissive features of statutes. 

(For other cases, see Insurance, Dec. Dig. § 17.) 

Department 1. 

Appeal from Superior Court, Thurston County; John M. Wilson, Judge. 

Proceedings by the State, on relation of the American Automobile Insurance 
Company, against H. O. Fishback, as Insurance Commissioner. Judgment of dis- 
missal, and plaintiff appeals. Affirmed. 

Schwellenbach, Merrick & Macfarlane, of Seattle, for appellant. 

John H. Dunbar and E. W. Anderson, both of Olympia, for respondent. 

ToLMAN, J. The appellant, as petitioner, filed its petition in the court below, 
asking for a review of certain rulings of the insurance commissioner, alleging in 
substance as follows: 

That it is a corporation organized under the laws of the state of Missouri au- 
thorized to engage in the insurance business, and has been so engaged since De- 
cember, 1911; that on May 24, 1912, it complied with all of the laws of the state 
of Washington with reference thereto, and became qualified and received a certi- 
ficate and license to do business in the state of Washington, since which date it has 
from year to year complied with all of the requirements of the state of Washing- 
ton with reference to conducting an insurance business, has paid all license fees, 
and is duly qualified to engage in the business of writing insurance in the state of 
Washington; that its capital and surplus available to policyholders for their pro- 
tection amounts to $3,768,660.35, of which $1,000,000 is capital and the remainder is 
surplus; that it has admitted assets of $11,705,196, and it is in a sound financial con- 
dition having actual assets exclusive of its capital and in excess of its liabilities of 
$2,768,660.35 ; that, since entering the state of Washington, it has expended large 
sums of money in building up its business and good will within the state, has paid 
losses within the state in excess of $1,000,000, has established agencies in all of the 
principal cities and many other points within the state; and that, if it is now 
denied the right to continue its business within the state, it will be deprived of large 
property rights acquired as aforesaid. 

It is further alleged that on March 5, 1929, the insurance commissioner notified 
the relator that it would be necessary for it to dispose of its investment in the sum 
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of $1,000,000 in the American Automobile Fire Insurance Company, a Missouri 
corporation, by the sale of ‘stock which it holds in such corporation or by the 
declaration of a dividend under which the stock of the American Automobile Fire 
Insurance Company held by it be distributed to its stockholders. The American 
Automobile Fire Insurance Company is alleged to be wholly owned by, and a 
subsidiary of, the relator; none of its capital stock being owned by any one else, and 
that the subsidiary Fire Insurance Company was organized by the relator solely 
because of the requirements of other states in which the relator is operating; that 
the assets of the relator are not in any way affected or changed by the organization 
of the Fire Insurance Company, since it transferred to that subsidiary company 
$1,000,000 of its assets, and received in exchange therefor the whole of its capital 
stock of the value of $1,000,000; and therefore, as matters now stand, its financial 
condition is unaffected by the organization of the subsidiary company. 


It is further alleged, as appears to be obvious, that a compliance with the insur- 
ance commissioner’s demand that it distribute the stock of the subsidiary company 
by way of a dividend to its stockholders would reduce its assets to the extent of 
$1,000,000, and thereby reduce the fund maintained for the protection of policyholders 
to that extent, and that no benefit to the state of Washington or to policyholders in 
the state of Washington could arise from its compliance with the demand of the 
insurance commissioner in that respect. 


It further appears that the subsidiary company, the American Automobile Fire 
Insurance Company, was organized on January 1, 1928, and, of course, it follows 
therefrom that its securities are not technically within the terms of our statute, 
which will be hereafter noticed. 


The complaint further alleges that on April 1, 1929 (presumably because of 
noncompliance with the demand of March 5, 1929), the insurance commissioner 
served upon the relator a notice of revocation of its authority to further transact 
business in the state of Washington in words as follows: 


“Your annual statement for December 31, 1928, shows that you have invested 
$1,000,000 of your funds in stock of the American Automobile Fire Insurance Com- 
pany. It shows further that your total paid up capital and surplus as of said date is 


$3,768,660.35. The American Automobile Fire Insurance Company was organized on 
January 1, 1928. 

“It is my opinion that such investment is in violation of the laws of this state. 
It would be prohibited to a domestic insurance company by sections 7062 and 7063, 
Remington’s Compiled Statutes, and I take the position that the same statutes are 


applicable to foreign insurance companies by reason of article 12, section VII, of 
the state constitution. 


“It therefore becomes my duty, under section 7039, Remington’s Compiled 
Statutes, to formally notify you that, by reason of your failure to comply with the 
laws of this state, as aforesaid, your certificate of authority will be revoked at the 
expiration of ten days from the date of receipt hereof by you.” 

It is alleged that the action of the insurance commissioner is arbitrary; that it 
has no basis in law, and therefore the petitioner prays that the commissioner’s action 
be reviewed and that he be restrained and enjoined from enforcing and carrying into 
effect the terms and provisions of his notice and order of revocation. 


To this complaint a demurrer was interposed, and, after argument, the demurrer 
was sustained. Appellant elected to stand upon its petition and to plead no further, 
whereupon a judgment of dismissal was entered, from which it prosecutes this 
appeal. 

Our state Constitution, section 7, art. 12, provides: 


“No corporation organized outside the limits of this state shall be allowed to 
transact business within the state on more favorable conditions than are prescribed 
by law to similar corporations organized under the laws of this state.” 


Notwithstanding this constitutional provision, appellant takes the pdsition that 
Rem. Comp. Stat. §§ 7062 and 7063, referring in terms to domestic corporations, can- 
not be applied to a foreign corporation seeking to do business within this state, be- 
cause the matters referred to in these sections of the statute relate to the internal 
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affairs of the corporation with which the public or its policyholders have no con- 
cern, 

The sections above referred to, so far as here applicable, read: 

7062: “Except upon the approval of the insurance commissioner, no domestic 
insurance company shall make any investments or loan of its capital, surplus, or 
reserve to any one person, firm or corporation in excess of ten per centum of the 
amount of its paid-up capital and surplus,” 

7063: “All investments and loans of the capital and funds of any domestic 
insurance company, * * * shall be made and kept invested in and loaned on inter- 
est or dividend-bearing securities, whereon default for interest has not been made 
during three years, next prior to the making of such loan, and the regular annual 
dividends, in the case of investments in stocks, shall have been actually earned and 
paid out of the net profits of not less than four per centum of the par value of such 
stock during each of the three years next preceding the time of such investment.” 

It is true that in the case of State ex rel. Fibreboard Products v. Hinkle, 147 
Wash. 10, 264 P. 1010, we held that a foreign corporation might not be denied ad- 
mission to do business in this state “merely because under the laws of the place of 
its organization its stock structure may be such an one as could not be erected had 
that corporation sought to have its origin in the state in which it is seeking per- 
mission to do business.” ; 

In that case our previous cases based upon the constitutional provision here ir- 
volved were distinguished, but were not overruled; the court there saying: 

“Cases are cited to the point that foreign corporations will not be allowed 
to do business in this state on more favorable terms than are permitted to domestic 
corporations, but these authorities do not touch the point involved in this litigation, 
for, as we view it, the question here is not as to differences in terms upon which 
business is to be done, but merely differences as to the internal construction and 
operations of the corporation.” 

We have here something very different in character from a mere capital stock 
structure such as was considered in the Fibreboard Case. 

[1] The question here is not of structure at all, but purely and solely the manner 
of the investment of capital and surplus. Such investment affects the earnings of the 
investing corporation, and may affect its solvency and its ability to protect policy- 
holders and pay creditors within this state. To carry appellant’s contention to its 
logical conclusion might result in a situation where no state authority would have 
power to inquire into or place limitations upon the investment of capital and surplus 
of any foreign corporation doing business within this state, and thus require domes- 
tic corporations in the same line of business, while regulated and controlled as to 
their investments, to compete with wholly unregulated and uncontrolled foreign 
corporations. Such a situation would clearly violate both the letter and the spirit 
of the constitutional provision already quoted. 

We think our earlier cases distinguished in the Fibreboard Case are controlling 
here. State ex rel. Amalgamated, etc., Co. v. Nichols, 47 Wash. 117, 91 P. 632: 
State ex rel, Baker, etc., R. Co. v. Nichols, 51 Wash. 619, 99 P. 876; State ex rel. 
Leach v. Fishback, 79 Wash. 290, 140 P. 387. The last case cited is peculiarly apt, 
and much of its argument might be set out and here adopted, but we think is 
unnecessary to repeat. 

[2] The sections of the statute to which we have been referring seem to grant 
certain discretionary powers to the insurance commissioner in the matter of the 
investment of the funds of the domestic corporations, and it would seem that in the 
furtherance of equality before the law, it being now held that the act is applicable 
to foreign corporations as well, they should equally with domestic corporations en- 
joy its permissive features. Hence, without in any way now passing upon such 
matters, the judgment in this case will not be considered a bar to any proceeding 
which appellant may elect to institute looking toward the securing of action by the 
insurance commissioner under the permissive features of the statute. 

The judgment appealed from is affirmed. 

Mitchell, C. J., and Parker, Beals, and Millard, JJ., concur. 
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NEW YORK LIFE INS. CO. v. GRIFFITH et al. 
Circuit Court of Appeals, ae Circuit. October 29, 1929. 
oO. 


35 Federal Reporter (2d) 945. 

2. INSURANCE—BREACH OF PROVISION AS TO CONSULTING OR 
BEING TREATED BY A PHYSICIAN AFTER MEDICAL EXAMINA- 
TION IS VALID DEFENSE TO POLICY. 

Breach of provision in application for insurance to effect that insurance was 
to be effective only if applicant had not consulted or been treated by any physician 
since his medical examination constitutes a valid defense to liability on the policy. 

(For other cases, see Insurance, Dec Dig. § 136[4].) 


3. INSURANCE—FALSE REPRESENTATIONS BY INSURED IN APPLI- 
CATION FOR LIFE AND DISABILITY POLICY CONSTITUTE VALID 
DEFENSE. 

False representations made by insured in application for life and disability 
insurance constitute a valid defense to liability of insurer on policy. 
(For other cases, see Insurance, Dec. Dig. § 256[1].) 


5. INSURANCE—EVIDENCE SUSTAINED FINDING THAT THERE WAS 
NO BREACH OF PROVISION RELATING TO CONSULTING OR BE- 
ING TREATED BY PHYSICIAN AFTER MEDICAL EXAMINATION. 
Evidence in suit to cancel policy of life and disability insurance held to sustain 

finding that there was no breach of provision in application to effect that insurance 

was to be effective only if applicant had not consulted or received treatment from 
any physician after medical examination. 
(For other cases, see Insurance, Dec. Dig. § 249.) 


6. INSURANCE—EVIDENCE SUSTAINED FINDING THAT THERE 
WERE NO FALSE REPRESENTATIONS IN APPLICATION FOR LIFE 
AND DISABILITY INSURANCE. 

Evidence in suit to cancel policy of life and disability insurance held to sus- 
tain finding that there were no false representations made by insured in application 
sufficient to avoid policy. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

Appeal from the District Court of the United States for the District of 
Kansas. 

Suit by the New York Life Insurance Company against Raymond K. Cave and 
Stella Cave, wherein defendant last named filed a cross-bill, which was later stricken 
on motion, and wherein, after the death of both parties defendant, Barton E. 
Griffith, administrator of both estates, was substituted therefor, and a formal 
action of revivor entered. Judgment for defendant, and plaintiff appeals. Affirmed. 

William C. Michaels, of Kansas City, Mo. (Robert Stone, of Topeka, Kan., 
Louis H. Cooke, of New York City, Meservey, Michaels, Blackmar, Newkirk & 
Eager, of Kansas City, Mo., and Stone, McClure, Webb & Johnson, of Topeka, 
Kan., were with him on the brief), for appellant. 


Ralph T. O’Neil, of Topeka, Kan. (J. D. M. Hamilton, of Topeka, Kan., was 
with him on the brief), for appellees. 


Before Lewis, Cotteral, and Phillips, Circuit Judges. 


CorreraL, Circuit Judge. The appellant insurance company filed a bill seeking 
cancellation of a policy of life and disability insurance issued of date July 15, 1924, 
to Raymond K. Cave, the assured, and naming his mother, Stella Cave, as bene- 
ficiary. Summons was served on both defendants. She filed an answer and 
cross-bill, purporting to be in behalf of both defendants, in which she resisted can- 
cellation of the policy, and prayed judgment for disability of the assured up to the 
time of his death on June 27, 1926, and for liability due to his death. On motion, 
the cross-bill was stricken by the court. The company filed an amended and sup- 
plemental bill. Later, the assured and beneficiary having both died, it was 
stipulated the appellee, Barton E. Griffith administrator of both estates, be 
substituted as defendant, and he might plead in his answer his demands for 
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recovery on the policy. A formal action of revivor was entered, and the 
administrator filed a separate answer and cross-petition for each estate. 

The suit was brought within the two years during which by its terms the 
policy was contestable. The grounds on which the company sought to avoid liability 
were, first, that in the application for the insurance, which was by its terms made 
a part of the contract, the insurance was to be effective only if the applicant had 
not consulted or been treated by any physician since his medical examination, and 
he had consulted and been treated by Dr. F. E. Wrightman, on July 14, 1924, be- 
tween the date of that examination and the delivery of the policy, whereby a con- 
dition precedent to the validity of the policy had failed; and, second, the assured 
made the false representations in his application that albumin and sugar had not 
been found in his urine, that he had not been found to have a high blood pressure, 
and that he had not consulted a physician or suffered from any ailment or disease 
of the stomach, or intestines, liver, kidneys, or bladder, whereas, as he knew, he 
was theretofore afflicted with nephritis, and albumin was found in his urine, and 
thereby the company, having a right, by the terms of the application, to rely on the 
representations, was induced to issue the policy, and is entitled to rescind the con- 
tract. Both these grounds of suit were explicitly denied in the answer. After a 
trial to the court, a decree was rendered, dismissing the original and the amended 
and supplemental bills, and awarding recovery to the defendant, as administrator of 
Raymond K. Cave, of $640, with interest, and as administrator of Stella Cave, of 
$3,427.50, with interest, and taxing the costs to the company. 

[1] The case was tried as an equity suit upon the issues made by bill and 
answer, and properly before the administrator’s demands at law were heard. Liberty 
Oil Co. v. Condon National Bank, 260 U. S. 236, 43 St. Ct. 118, 67 L. Ed. 232; Hor- 
bach vy. Coyle (C. C. A.) 2 F. (2d) 702. However, objection to the answer was 
waived, and there was no dispute that, if the company should fail in its suit, a re- 
covery would follow as of course, in favor of the administrator. Such was the re- 
sult in the case, and the company appeals. 


[2,3] It is well settled that both grounds taken to avoid the policy are valid 
defenses. The controversy is whether they are sustained in fact by the evidence. 


In support of the first ground, the company introduced a prescription of po- 
tassium iodide given by Dr. Wrightman, purporting to be for the assured, bearing 
the doctor’s initials, filled July 14, 1924. He could not say whether he saw the 
assured personally, or the prescription was given to his father. The father, O. M. 
Cave, testified he was treated by the doctor in the summer of 1924, and the pre- 
scription was given for him supposedly for a cold, that the assured both obtained 
it and was sent to have it filled, that the first time assured consulted Dr. Wrightman 
was on September 28, or 29, 1924. The assured testified by deposition when ill on 
June 24, 1926, that he never consulted or was treated by any other than the com- 
pany’s doctor before delivery of the policy. 

[4,5] While, on appeal in an equity suit, the evidence is reviewed de novo, the 
findings of a chancellor are presumptively correct and should be accepted, unless 
a serious mistake has been made in the consideration of the evidence. Fienup v. 
Kleiman (C. C. A.) 5 F. (2d) 137; Larson v. Crowther (C. C. A.) 26 F. (2d) 780; 
Unkle v. Wills (C. C. A.) 281 F. 29. The finding for the administrator was well 
justified, and in view of its weight in this court, it is approved. There was a 
failure to sustain the first ground of attack on the policy. 

[6] The second ground, based on the alleged false representations, is more 
serious. Concededly the assured and his mother both died of nephritis, the former 
on June 27, 1926, and the latter on February 11, 1928. Dr. Wrightman testified to 
treating the assured in September, 1924. Drs. Shafter and Keith testified by de- 
position to a diagnosis of his ailment as chronic glomerular nephritis, at the Mayo 
Clinic, in Rochester, Minnesota, on February 9, 1925. The former recorded his 
history and the latter the consultation notes of the case, from which it appeared he 
had some retinal disease and high blood pressure, he stated he had had pneumonia, 
influenza in 1918, and other ailments, albumin had been found in his urine over two 
years, and he had been on a low protein diet. These witnesses depended on their 
record, without a personal recollection of the consultation. Dr. Keith in particular 
may not have been present when all the questions were asked of the assured, and 
“he was just one of thousands coming through the clinic.” 
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Dr. Good’s affidavit was read as his deposition, relating to assured’s admission 
to the Noyes Hospital at St. Joseph, Mo., when he went there on January 24, 1925, 
with his mother. He took the history of the case from both, consisting of seven 
sheets written by him, another doctor and a nurse not called as witnesses. It 
showed in the main a diagnosis of chonic nephritis, and imputed to the assured a 
statement that he had Bright’s disease and headaches, and first found he had kidney 
trouble when he applied for insurance two years before, he had reduced vision, 
etc. 

For the defense there was contradictory testimony. The assured in his deposi- 
tion also stated neither sugar or albumin had been found in his urine, and he had 
never consulted a doctor for anything, except the company’s doctor and Dr. Hery- 
ford, who gave a violet ray treatment for headache, two weeks before he had an 
examination for his kidneys by Dr. Wrightman, in September 1924. He did not 
remember any previous examination therefor, nor the influenza attack, nor telling 
the doctors of examination for his kidneys. He testified to answering the 
questions as he remembered the facts. After Dr, Wrightman, he consulted 
Dr. Hibbard for nephritis. He had high blood pressure examination by Dr. 
Wrightman in September, 1924, who with Dr. Murdock, conducted the hospital 
at Sabetha, Kan. He was four or five days at the Noyes Hospital and at 
at Mayo’s two days, where he was thoroughly examined, and was told he had 
nephritis. He refused the order there to go to the hospital and receive a diet list. 
Drs. Keith and Shafter told him what his trouble was. He was totally disabled. 
He had consulted Dr. Wrightman for headaches. All advised diet. At the time of 
testifying, he had headaches, swelling of his feet, bad eyes, the headaches having 
been first noticed when he saw Dr. Heryford. On July 3, 1924, he saw the races at 
Kansas City, and that summer he worked and pitched on a ball team. 

Dr. Dillingham, medical examiner for this policy, testified he knew the assured 
in the summer of 1924, and he appeared to be a robust, well-nourished, and muscled 
young athlete, and saw him play football that fall and basketball in the winter and 
baseball in the summer. He identified a photograph of the assured as he appeared 
in the fall of 1923, in althletic garb. At the medical examination in the summer of 
1924, the doctor made an urinalysis and examined him for high blood pressure, and 
in his opinion he had neither high blood pressure nor any kidney trouble. The 
examination would have disclosed abnormal albumin in the urine, but it was 
normal. This witness stated that in an advanced case of nephritis the memory and 
judgment of the patient is poor. He said the assured’s condition as it was in 
January and February, 1925, could have been reached in a few weeks or months, 
and the progress is very rapid—from a matter of a few hours to six months. He 
was sound in June and July. If he had in 1922 the nephritis which caused his 
death, he would not have been alive in 1924. The eye trouble sometimes, but not 
always, accompanies that disease. It is typical also in diabetes and other forms. 
Two of assured’s uncles and his mother died of Bright’s disease, but there is no pre- 
disposition to family history. Kidney trouble may not be shown by analysis, be- 
cause the showing may be normal in interstitial nephritis. 


O. M. Cave, the father of the assured, testified to his death at 22. The assured 
had the “flu” in 1918. He never went to a physician, as far as witness knew, until 
the fall of 1924, when he saw Dr. Heryford. He first saw Dr. Wrightman Sep- 
tember 28, or 29, 1924. He pitched five games of baseball in the summer of 1924. 
He became heavier then. Witness never saw anything wrong with him until he 
went with him to Dr. Wrightman in September, 1924, and he made no complaints. 


Witness had never heard of the urinalysis, except in the examination for the in- 
surance. 


Dr. Heryford testified he saw the assured with his football team in the fall of 
1923, and spring and summer of 1924. He gave him two electric treatments for 


headache in September or October, 1924, without charge. It was not a substantial 
ailment. 


The contention for the company is that the assured had, as he knew, the album- 
inous condition and a kidney disease when examined for the insurance in July, 
1924, and made false representations to obtain the policy on which the company 
relied. For the administrator, the contention is the assured then had no knowledge 
of such condition or disease, did not in fact have it, but it developed later, and his 
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e 
representations were truthful. But for the claimed admissions in the hospital 
records, the case would be clear for the administrator. As against them, the 
company’s own examiner found no disease or albuminous condition in July, 1924; 
and he testified, without contradiction, they would develop thereafter at a rapid 
rate. Cogent testimony that they did js the denial of consultation until the fall of 
1924, and the assured’s health and activities in the summer of that year. 

The apparent conflict between this testimony and the admissions may be re- 
conciled to an extent by the manner his history was taken and written at the hospi- 
tals, and the opportunity for mistake, misunderstanding, or a faulty memory by the 
assured. This is not a case where the alleged misrepresentations related to slight 
or temporary ailments. Bankers’ Life Co. v. Hollister (C. C. A.) 33 F. (2d) 72. 
Nor is it such a case as Adler v. New York Life Ins. Co. (C. C. A.) 33 F. (2d) 
827, where the admissions were established. Here disproof of them is claimed, by 
testimony they were contrary to the facts. 

We are referred to authorities holding that the force of the findings made by 
the trial judge on appeal does not apply where the testimony is taken by depositions. 
See Photoplay Pub. Co. v. La Verne Pub. Co. (C. C. A.) 269 F. 730. It is pre- 
sumed the trial court accorded it full weight. But opposed to it is the testimony of 
witnesses appearing at the trial. We are by no means convinced there was a serious 
mistake, or any at all, in estimating the testimony and deciding the issues of fact 
involved in this branch of the case. The findings of the trial court are therefore 
sustained. 

The result is the decree of the District Court should be and it is accordingly 
affirmed. 


NATIONAL LIFE & ACCIDENT INS. CO. v. BRIDGEFORTH. (8 Div. 89.) 
Supreme Court of Alabama. Oct. 17, 1929. 
Rehearing Denied Dec. 19, 1929. 
124 Southern Reporter 886. 

1. INSURANCE—COMPLAINT ON LIFE POLICY EMBODYING ALL 
AVERMENTS OF STATUTE WITH ADDED PARTICULAR DESCRIP- 
TION OF CONTRACT HELD SUFFICIENT (Code 1923, § 9531, form 12). 
Complaint on life insurance policy in form prescribed by Code 1923, § 9351, 

form 12, containing all averments in form, with added particular description of 

contract, held sufficient against demurrer. 

(For other cases, see Insurance, Dec. Dig. § 629[1}.) 

2. INSURANCE-—-DEFENDANT’S PLEA THAT LIFE POLICY SUED ON 
WAS WAGERING CONTRACT HELD INSUFFICIENT IN FAILING 
TO NEGATIVE PLAINTIFF'S INSURABLE INTEREST. 

In action on life policy, plea by defendant that policy sued on was wagering 
contract, and therefore void held insufficient in failing to negative plaintiff’s 
insurable interest in life of insured. 

(For other cases, see Insurance, Dec. Dig. § 640[1].) 

3. INSURANCE—DEFENDANT’S PLEA THAT LIFE POLICY SUED ON 
WAS PROCURED BY MISREPRESENTATION HELD INSUFFICIENT 
IN FAILING TO AVER ACTUAL INTENT TO DECEIVE OR THAT 
MISREPRESENTATION INCREASED RISK OF LOSS. 

In action on life policy, defendant’s plea that issuance of policy was pro- 
cured by misrepresentation in application therefor held insufficient in failing to 
aver that misrepresentation was made with actual intent to deceive or that matter 
misrepresented increased risk of loss. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

5. INSURANCE—ONE HAS UNLIMITED INSURABLE INTEREST IN 
OWN LIFE. 

Person has unlimited insurable interest in his own life. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 
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6. INSURANCE—NO QUESTION OF INSURABLE INTEREST CAN ARISE 
WHEN IT APPEARS INSURANCE IS TAKEN OUT BY PERSON 
INSURED. 

When it appears that insurance was taken out by person whose life is insured, 
no question of insurable interest can arise. 
(For other cases, see Insurance, Dec. Dig. § 114.) 


7. INSURANCE—EVIDENCE HELD TO SHOW INSURED’S ILLNESS DID 
NOT BEGIN UNTIL HOUR AND A HALF AFTER DELIVERY OF 
POLICY ON SAME DATE, AND DID NOT PREVENT RISK FROM 
ATTACHING. 

In action on life policy providing that insurer should not become obligated 
unless insured on date of policy was alive and in sound health, evidence that 
insured left for work at 6 a. m., that policy was delivered at 7 a. m. on same date, 
and that insured died at about 10 a. m. of acute indigestion, and was sick from 
one to one and a half hours before death, showed illness causing death did not 
begin until 8:30 a. m. after delivery of policy, and did not prevent risk from 
attaching. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


8. INSURANCE—RISK UNDER LIFE POLICY COMMENCES ON COM- 
PLETION OF CONTRACT, WHETHER COMPLETION OCCURS ON 
APPROVAL OF APPLICATION PAYMENT OF PREMIUM OR DELIV- 
ERY OF POLICY. 
Generally, in absence of stipulations to contrary, risk under life policy com- 

mences with completion of contract, whether such completion takes place on 

approval of application, payment of first premium, or delivery of policy. 
(For other cases, see Insurance, Dec. Dig. § 175.) 


9. INSURANCE—UNDER POLICY RELIEVING INSURER UNLESS ON 
DATE THEREOF INSURED WAS ALIVE AND IN SOUND HEALTH, 
RISK COMMENCED ON DATE OF POLICY, IF INSURED AT BEGIN- 
NING THEREOF WAS NOT AFFECTED WITH. DISEASE MATER- 
IALLY INCREASING RISK. 

Under relief policy providing that no obligation is assumed by insurer prior 
to date hereof, unless on said date insurer was alive and in sound health, risk 
was to commence on date of policy, if insured was alive on such date and in 
sound health, that is, if insured was not affected with some disease of character 
affecting general soundness of health which materially increased risk assumed at 
beginning of date of policy. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 


10. INSURANCE—PLAINTIFF SUING ON LIFE POLICY HAD BURDEN 
OF PRIMA FACIE SHOWING EXECUTION THEREOF UNDER 
SWORN PLEA DENYING CONTRACT WAS ISSUED. 

In action on policy, plea of non est factum by defendant that contract was 
not issued by it or any authorized agent sworn to by defendant as true imposed 
on plaintiff burden of producing evidence prima facie showing execution of 
policy contract. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 


11. INSURANCE—POLICY CONTAINING TESTIMONIAL CLAUSE RE- 
CITING EXECUTION BY PRESIDENT AND SECRETARY REQUIRED 
BOTH SIGNATURES, AND, WITHOUT PRESIDENT’S SIGNATURE, 
—" CHARGE FOR INSURER WAS IMPROPERLY RE- 

USED. 


Where life policy on its face contained testimonial clause, in witness whereof 
company by its president and secretary executed and attested policy, it was 
essential to execution of contract that it be signed by president and secretary, 
and, in absence of signature of president, court erred in refusing affirmative 
charge requested by defendant company. 

(For other cases, see Insurance, Dec. Dig. § 133[3].) 


Appeal from Circuit Court, Morgan County; James E. Horton, Judge. 
Action on a policy of life insurance by Alice Bridgeforth against the 
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National Life & Accident Insurance Company. From a judgment for plaintiff, 
defendant appeals. Transferred from Court of Appeals under Code 1923, § 7326. 

Reversed and remanded. 

Counts 1 and A are as follows: 

“1. The plaintiff claims of the defendant the sum of One Hundred Seventy- 
four Dollars ($174.00) due on a policy whereby the defendant on the 29th day 
of March, 1926, insured the life of Willie: Taylor, who died on the 29th day of 
March, 1926, of which the defendant has had notice. Said policy is the property 
of this planitiff. 

“A. The plaintiff claims of the defendant the sum of One Hundred and 
Seventy-four ($174.00) Dollars, due on a policy whereby the defendant on the 
29th day of March, 1926, insured the life of Willie Taylor, who died on the 29th 
day of March, 1926, of which the defendant has had notice. Plaintiff avers that 
the said policy was an endowment policy and was to mature when the insured 
reached the age of sixty-nine (69) years, and if the insured should die prior 
to the date of the maturity of the endowment, to pay to the beneficiary the 
amount sued for. Plaintiff avers insured had not reached the age of sixty-nine 
(69) years at his death. Said policy is the property of the plaintiff.” 

The following grounds of demurrer were directed against the complaint: 

i 2a" is not averred or shown the policy of insurance was made payable to 
plaintiff. 

“2. It is not averred or shown the policy of insurance was transferred or 
assigned to the plaintiff. 

“3. It is not averred or shown the plaintiff was the beneficiary under the 
policy of insurance sued on. 


“4. It does not appear that the plaintiff had an insurable interest in the 
life of Willie Taylor. 


“5. For aught that appears the plaintiff is not the party really interested in 
the contract sued on.” 


S. A. Lynne, of Decatur, for appellant. 
W. H. Long, of Decatur, for appellee. 


Brown, J. [1]. Action by appellee against appellant on policy of life insur- 
ance. Count | of the complaint is in the form prescribed by the statute in such 
cases. Code 1923, § 9531, form 12. Count A embodies all of the averments in 
the form, with an added particular description of the contract. The demurrer 
to the complaint was properly overruled. Independent Life” Insurance Co. v. 
Carroll (Ala. Sup.) 121 So. 88; National Life Ins. Co. v. Puckett, 217 Ala. 110, 
115 So. 12; American National Insurance Co. v. Moss, 215 Ala. 542, 112 So. 110. 

(2; "33 Defendant's plea 12 avers “that the said policy of insurance sued on 
was issued in consideration of an application therefor, made and signed by the 
insured, with the advice and procurement of the plaintiff who was named as the 
beneficiary thereunder, and the insured procured said policy on the inducement 
of said beneficiary for the purpose of enabling the said beneficiary to effect insur- 
ance on the life of said insured, and said contract was so procured by the plaintiff 
for the purpose of evading the law against speculative and wagering insurance; 
that said insured stated in said application that the beneficiary was related to 
him as guardian, whereas in truth and in fact the beneficiary, plaintiff, was not 
related to the said insured as guardian, and was not related to him by blood or 
affinity.” This plea clearly undertakes to set up two distinct defenses—that the 
policy sued on is a wagering contract, and therefore void, and in this respect 
it is bad in failing to negative plaintiff’s insurable interest in the life of the 
insured, a defect pointed out by the nineteenth ground of demurrer; and that 
the issuance of the policy was procured by misrepresentation in the application 
therefor, and does not aver that such misrepresentation was made with actual 
intent to deceive, or that the matter misrepresented increased the risk of loss 
Code § 8364; Accident Ins. Department, etc., v. Brooks, 216 Ala. 605, 114 So. 6; 
Mutual Life Ins. Co. v. Allen, 174 Ala. 511, 56 So. 568; Afro-American Life Ins. 
Co. v. Adams, 195 Ala. 147, 70 So. 119; Empire Life Ins. Co. v. Gee, 171 Ala. 435, 
55 So. 166. 


[4] The fact that a plea is double, as we have respectively held, does not 
render it demurrable, Bolling & Son v. McKenzie, 89 Ala. 470, 7 So. 658; Corpen- 
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ing & Co. v. Worthington & Co., 99 Ala. 544, 12 So. 426, yet it must present a 
good defense in one or the other of its aspects. 

[5,6] That one has an unlimited insurable interest in his own life is a prin- 
ciple recognized by all the cases, and the great weight of authority sustains the 
proposition, that, when it appears that the insurance was taken out by the person 
whose life is insured, no question of insurable interest can arise. This is the 
doctrine approved by our cases. Afro-American Life Ins. Co. v. Adams, 195 
Ala. 147, 70 So. 119; Barnett v. United Bros. etc., 10 Ala. App. 382, 64 So. 518; 
1 Cooley’s Briefs on Ins. (2d Ed.) 337, and cases there collected; Campbell v. 
New England Mut. Life Ins. Co., 98 Mags, 381; Provident Life Ins. & Investment 
Co. v. Baum. 29 Ind. 236. Construing the averments of the plea most strongly 
against the pleader, we are of opinion that the demurrer thereto was properly 
sustained. 

Along with the general issue, the defendant was allowed to plead specially, in 
its plea 16, that in the policy of insurance it was stipulated and agreed “that the 
same should be binding on the insured and every person entitled to claim under 
said policy, that no obligation is assumed by the company, unless on the date 
of said policy the insured is alive and in sound health, that the date of said 
policy was March 29, 1926, and defendant avers that the insured was sick on 
said day and which said illness resulted in his death on said March 29th, 1926.” 

Appellant’s contention here is that the evidence, without conflict, sustains 
this plea, and it was error for the court to refuse the affirmative charge requested 
by it in writing. 

This plea, of course, assumes that the policy had been duly issued—a question 
to be considered in connection with defendant’s plea 17. 

The language of the stipulation in the policy is: “No obligation is assumed 
by the company prior to the date hereof, nor unless on said date the insured is alive 
and in sound health. Should the proposed insured not be alive or not be in sound 
health on the date hereof, any amount paid to the company as premiums hereon 
shall be returned.” 

[7] The evidence tends to show that the insured, who lived at the boarding 
house of the plaintiff, left for his work at 6 o’clock a. m. on March 29, 1926, that 
he was then apparently in sound health; that the policy was delivered at 7 a. m. 
the same date (Farmers’ Mutual Insurance Association of Alabama v. Stewart 
et al., 192 Ala. 23, 68 So. 254), and insured died about 10 o’clock of acute indiges- 
tion, and that he was sick from one hour to one hour and a half before his 
death. Viewing this testimony in the light most favorable to the appellant, the 
illness causing the insured’s death did not begin until about 8:30 a. m., an hour 
and a half after the delivery of the policy. 

It is argued that the quoted clause prevented the risk from attaching, though 
the insured was in sound health when the contract was completed, if subsequent 
thereto on the day of the date’ of the policy he becomes ill, or if death occurs 
on that date. 

[8] The general rule is, in the absence of stipulations to the contrary, the 
tisk commences with the completion of the contract, whether such completion 
takes place on the approval of the application, the payment of the first premium, 
or the delivery of the policy. 2 Cooley’s Briefs on Ins. (2d Ed.) 1390. 

[9] There is no stipulation in the policy, other than the clause above quoted, 
as to when the risk commenced, and the conclusion is inescapable from the 
language used that it was to commence with the date of the policy, if the insured 
was alive on that date and in sound health; that is, at the beginning of March 
29, 1926, was not affected with some disease of a character affecting the general 
soundness of his health which materially increased the risk assumed. Metropoli- 
tan Life Ins. Co. v. Thompson, 20 Ga. App. 706, 93 S. E. 299; 2 Cooley’s Briefs 
(2d Ed.) 1392; Padgett v. Sovereign Camp, W. O. W., 218 Ala. 255, 118 So. 456; 
Massachusetts Mut. Life Ins. Co. v. Crenshaw, 195 Ala. 263, 70 So. 768; Southern 
Life & Health Ins. Co. v. Drake, 217 Ala. 601, 117 So. 402. 

[10, 11] Defendant’s seventeenth plea, non est factum, alleges “that the con- 
tract of insurance, upon which plaintiff’s action is founded, was not issued by it, 
or by any one authorized to bind it in the premises, and defendant makes oath 
that this plea is true.” This plea imposed on the plaintiff the burden of adducing 
evidence, prima facie showing the execution of the policy contract. Hill v. 
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Hyde et al. (Ala. Sup.) 121 So. 510; Cooper v. American Central Co., 139 Mo. 
App. 570, 123 S. W. 497; Royal Exchange Assurance Co. v. Almon, 202 Ala. 374, 
80 So. 456. The testimony of the witness McGee was sufficient to carry the 
case to the jury on this issue, if the policy on its face had appeared to have been 
properly signed, but it appears from the testimonial clause, “In witness whereof, 
the National Life Insurance Company has, by its President and Secretary, 
executed and attested this policy at Nashville, Tennessee, this March 29, 1926,” 
that it was essential to an efficacious execution of the contract that it be signed 
b the president and the secretary. Sovereign Camp, W. O. W., v. Burrell, 204 
Ala. 210, 85 So. 762. The president’s signature does not appear on the paper, 
and the court erred in overruling the defendant’s objection thereto and in refusing 
the affirmative charge requested by the defendant. 1 Cooley’s Briefs on Ins. 
(2d Ed.) 616, and authorities there cited. For these errors the judgment must 
be reversed. 

Reversed and remanded. 

Anderson, C. J., and Sayre and Thomas, JJ., concur. 


LEWIS v. BROTHERHOOD OF LOCOMOTIVE FIREMEN AND 
ENGINEMEN. (3 Div. 897.) 
Supreme Court of Alabama. Oct. 17, 1929 
As Modified on Denial of Rehearing Dec. 19, 1929. 
124 Southern Reporter 889. 

1. INSURANCE—RELATIONSHIP OF INSURED AND INSURER DOES 
NOT EXIST UNTIL APPLICATION IS ACCEPTED AND POLICY 
ISSUED, AND APPLICANT CANNOT SUE BEFORE ISSUANCE. 
Relationship of insured and insurer does not exist until after acceptance of 

application and issuance of policy, and applicant has no right of action on contract 

until issuance of policy. 
(For other cases, see Insurance, Dec. Dig. §130[2].) 


2. INSURANCE—BENEFIT SOCIETY AND OLD LINE INSURANCE COM- 
PANIES CANNOT BE SUED ON CONTRACT UNTIL AFTER CON- 
TRACT IS COMPLETED. 


No action can be maintained on contract as to benefit society and old line 
insurance companies until after completion of contract. 


(For other cases, see Insurance, Dec. Dig. §§ 130[2], 720.) 


4. INSURANCE—COMPLAINT ALLEGING BENEFICIARY’S COMPLI- 
ANCE WITH REQUIREMENTS OF BENEFIT SOCIETY, AND THAT 
CERTIFICATE WOULD HAVE BEEN ISSUED BEFORE INJURY BUT 
FOR LOCAL SECRETARY’S NEGLIGENCE IN TRANSFERRING 
PAPERS, STATED ACTION FOR DAMAGES FOR NEGLIGENCE. 


Complaint against benefit society to recover benefits for loss of hand, pre- 
scribed in benefit certificate, alleging by-laws of society required local organizer 
to forward application for insurance and medical examination to general secre- 
tary and treasurer so as to make society answerable for torts of local agent, and 
further alleging that society was obligated to take insurance as condition prece- 
dent to membership, that papers disclosed insured was properly qualified, and 
that certificate would have been issued before injury if local organizer had dis- 
charged his duty, and that neglect in transferring papers proximately caused 
delay in issuing certificate, stated cause of action to recover damages for negli- 
gent delay in issuing policy. 

(For other cases, see Insurance, Dec. Dig. § 720.) 


5. INSURANCE—LOCAL SECRETARY REQUIRED TO PROMPTLY SUB- 
MIT PAPERS HELD PRIMA FACIE AGENT OF BENEFIT SOCIETY 
LIABLE FOR SECRETARY’S TORTS IN DISCHARGING DUTIES. 
Where by-laws of benefit society made it duty of local secretary to promptly 

submit application and medical examination to society, local secretary was prima 

facie agent of society for such purpose, and society was answerable for torts of 
local agent in discharge of his duties. 


(For other cases, see Insurance, Dec. Dig. § 720.) 
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8. INSURANCE—THAT APPLICATION LIMITED INSURER’S LIABILITY 
UNTIL APPROVAL AND ISSUANCE OF POLICY HELD MATTER OF 
DEFENSE NOT SUBJECT TO NEGATIVE AVERMENT. 

In action to recover damages in amount of benefits prescribed by benefit 
certificate, which would have been issued but for neglect of society’s agent in 
transferring papers, that application contained limitation that there should be 
no liability until approval of application and issuance of policy was matter of 
defense, and not subject to negative averment. 

(For other cases, see Insurance, Dec. Dig. § 720.) 


7. INSURANCE—COMPLAINT AGAINST BENEFIT SOCIETY FOR NEG- 
LIGENCE OF AGENT IN TRANSMITTING PAPERS ALLEGING 
MEMBERSHIP WAS CONDITIONAL ON ACCEPTANCE OF INSUR- 
ANCE DID NOT SHOW AFFIRMATIVELY THAT PLAINTIFF WAS 
MEMBER PRECLUDED FROM SUING OTHER MEMBERS. 

Complaint to recover damages for negligence of insurance agent in failing 
to forward application and medical examination to insurer before injury, alleging 
that membership in benefit society was conditional on being accepted in insurance 
department, and alleging that by-laws required local secretary to forward appli- 
cations for membership and for beneficiay certificate, did not affirmatively show 
that plaintiff was member of benefit society and therefore could not sue other 
members. 


(For other cases, see Insurance, Dec. Dig. § 720.) 


Appeal from Circuit Court, Montgomery County; Leon McCord, Judge. 

Action by Wyatt H. Lewis against the Brotherhood of Locomotive Firemen 
and Enginemen. Plaintiff takes a nonsuit and appeals from adverse rulings on 
pleading, sustaining a demurrer to the complaint. Reversed and remanded. 

Count 4 of the complaint is as follows: 

“(4). Plaintiff claims of the defendant the sum of $4500.00 for that heretofore 
on to-wit, February 17, 1925, plaintiff was a hostler employed by the L & N 
Railroad Company at Montgomery, Alabama, and was approached and solicited 
by one J. O. Conn who. was then and there the local organizer of the defendant 
company acting within the line and scope of his authorities as such and pursuant 
to the solicitations of said local organizer, made application for membership in 
the defendant organization and was duly initiated and obligated as such and 
became a member of Lodge #864 of defendant organization at Montgomery, 
Alabama; that on to-wit, said 17th day of February, 1925, this plaintiff signed an 
application for a beneficiary certificate in the sum of $4500.00 and stood the 
physical examination and paid the fees pertaining to said beneficiary certificate; 
that said application for membership and for the beneficiary certificate referred 
to the laws, usages and regulations of the defendant in force at that time and 
that they were made a part thereof and that one of the laws, usages and regula- 
tions of the defendant then in force was the constitution of the defendant 
revised at the 29th Convention at Houston, Texas, dated May and June, 1922; 
that in said constitution the purpose of the Order was indicated in the preamble 
as follows: 

“‘For the purpose of uniting Locomotive Enginemen and Hostlers, elevating 
their social, moral and intellectual standing, for the protection of their interests 
and the promotion of their general welfare, the Brotherhood of Locomotive 
Firemen and Enginemen has been instituted as an international organization; 
having as one of its aims the desire to cultivate a spirit of harmony between 
employer and employé. Realizing that our vocation involves ceaseless peril, the 
necessity of making suitable provision for ourselves, our families and those we feel 
obliged to aid, against those disasters which almost daily overtake us, and of extend- 
ing to each other the hand of charity, becomes self-evident, and hence the 
Brotherhood has adopted as its motto: “Protection, Charity, Sobriety and 
Industry.” ’ 


_ “That subsection B of section 1 of article 8 contained the following re- 
quirement: 


_ “‘All members who are eligible shall be required to participate in the bene- 
ficiary department for the purpose of providing substantial relief for members 
who may become totally and permanently disabled or incapacitated to perform 
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any manual labor from any of the causes set forth in the constitution and not 
otherwise.’ 

“That section 2 of Article 8 provides: 

“*® candidate for admission previous to his initiation or obligation shall 
make application for a beneficiary certificate the form of which shall be pre- 
pared by the president, general secretary and treasurer and general medical 
examiner.’ 

“And that section 24 of Article 11 provides in part as follows: 

“‘*Sec. 24. (a) when an application [applicant] has been duly elected to 
become a member of the lodge, he may, as soon as practicable be initiated or 
obligated; provided, the applicant shall have filed with the Recording Secretary 
or Acting Recording Secretary of the lodge an application for beneficiary certi- 
ficate on a form prepared by the International President, General Secretary and 
Treasurer and General Medical Examiner and which shall be in the lodge room 
at the time of initiation.’ 

“That paragraph A of Section 5 of Article 8 provides: 

“Immediately upon the initiation or obligation of an applicant the recording 
secretary or local organizer shall forward the application for membership and 
application for beneficiary certificate to the general secretary and treasurer.’ 

“That paragraph D of Section 12 of Article 11 prescribed the duty of the 
recording secretary as follows: 

“*He shall at the close of each meeting forward to the general secretary and 
treasurer the application for membership and the application for beneficiary 
certificate of each member initiated at the meeting.’ 

“That although plaintiff had signed said application for said beneficiary cer- 
tificate, paid the required fees and stood the examination prescribed by the local 
medical director of defendant and had delivered said papers to the recording 
secretary who was then and there an agent or servant of the defendant acting 
within the line and scope of his employment as such on to-wit, said 17th day 
of February, 1925, at the meeting of local lodge # 864, at which he was initiated, 
nevertheless said recording secretary negligently failed to transfer said applica- 
tion and medical examination to the home office of defendant until to-wit, 
March 2, 1925, when said secretary mailed said papers from Montgomery, Ala- 
bama, to Cleveland, Ohio; that said- application together with the medical 
certificate was received in Cleveland, Ohio, on to wit, March 3, 1925, and was 
accepted the [and] approved by the chief medical examiner of the defendant 
and a policy numbered I-364796, was issued dated to take effect on the 5th day 
of March, 1925. And plaintiff avers that the beneficiary certificate applied for 
by him was described in said constitution of 1922 and amongst other risks in- 
sured against there was a provision against the loss of a hand by amputation 
or actual separation at or above the wrist joint, said provision being section 13 
of article 8 as follows: 

“*A beneficiary member in good standing on the books of the Grand Lodge sus- 
taining the loss of a hand by amputation or actual separation, at or above the wrist 
joint, or the loss of a foot by amputation or actual separation, at or above the 
ankle joint, shall receive the full amount of his beneficiary certificate upon sufficient 
proof of injuries being furnished to the general secretary and treasurer, as re- 
quired by the constitution.’ 

“And plaintiff avers that on to-wit, the mornings of March 3, 1925, he suffered 
the loss of his left hand by severance at a point above the wrist joint and which 
was a loss covered in said beneficiary certificate applied for by him and issued to 
him and upon occurrence of which defendant obligated itself to pay the sum of 
$4,500.00 and that of said loss defendant has had notice; and plaintiff avers fur- 
ther than on account of the negligence of the recording secretary of defendant’s 
local lodge #864, in failing to immediately at the close of the meeting forward his 
application for beneficiary certificate to the home office of defendant at Cleveland, 
Ohio, the beneficiary certificate issued by defendant was dated March 5, 1925, rather 
than some earlier date previous to the loss suffered by the plaintiff and that as a 
proximate result of said negligence, plaintiff remained uninsured as to said risk. 
Hence his damage as aforesaid.” 

Rushton, Crenshaw & Rushton, of Montgomery, for appellant. 

Steiner, Crum & Weil, of Montgomery, for appellee. 
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ANpbERSON, C. J. [1-4] It is unquestionably the law, as settled by the decisions 
of this and many other courts, that the relationship of insured and insurer does 
not exist until after the acceptance of the application and the issuance of the policy, 
and that the applicant has no right of action upon a contract until the issuance of 
the policy. Ala. Gold Life Ins. Co. v. Mayes, 61 Ala 163. It also seems settled by 
our statutes and decisions that no action can be maintained on the contract as to 
benefit societies as well as old line insurance companies until after the completion 
of the contract. Alexander v. Woodmen, 161 Ala. 561, 49 So. 883. It is also 
well settled that an action in tort must be founded upon a duty owing. So the 
question is: Does the complaint charge a duty owing from the defendant to the 
plaintiff, a breach of same and that said breach proximately caused the injury 
complained of by him? The complaint sets out certain by-laws of the order pro- 
mulgated by it for the guidance of the officers of the local camp, one of which re- 
quired the recording secretary or local organizer, immediately upon initiation of an 
applicant, to forward the papers to the general secretary and treasurer. This 
would indicate the exercise of authority over the local secretary or organizer by the 
general order so as to make it answerable for the torts of such local agent in and 
about the discharge of the duties imposed by the defendant. The complaint also 
shows that the plaintiff was obligated to take the insurance as a condition precedent 
to membership and there may and should be a reciprocal obligation to issue the 
certificate when the membership is accepted and the papers disclose the proper 
qualification and test for insurance, and, if it was the imperative duty of the de- 
fendant to accept the risk and issue the benefit certificate upon receipt of the papers 
from the local order, this case would be simplified, as the neglect in promptly trans- 
mitting the papers would have been the proximate cause of the injury. The 
complaint does not charge, however, that it was the imperative duty of the de- 
fendant to issue the benefit certificate upon the receipt of the papers, but this omis- 
sion is cured by the statement of the fact that the policy was approved and issued 
promptly upon receipt of the papers and, in effect, shows that, if the officer of the 
local order had discharged his duty as required, the certificate would have been 
issued before the injury to the plaintiff, and that his neglect in this respect was the 
proximate cause of the delay in the issuance of the certificate. We therefore 
think, and so hold, that the complaint makes out a case for recoverable damages, 
not upon a contract of insurance, not as for a failure or refusal of the defendant 
to issue a policy, but for a negligent delay in doing so growing out of a breach of 
duty owing the plaintiff by the secretary or organizer of the local order, whose 
conduct the defendant assumed to direct, in this respect, and for which it was 
responsible. 

The plaintiff complied with all the requirements of the order, and his eligibility 
was not questioned, but he was accepted and the benefit certificate issued within two 
days after the receipt of the papers, yet the local officer neglected or failed to dis- 
charge his duty by a delay of two weeks in transmitting the papers to the head 
office. Therefore the action proceeds upon the theory that the plaintiff had 
complied with all the requirements of the order, was entitled to the benefit certifi- 
cate and which would have been issued to him prior to the injury, whether the de- 
fendant did or did not have the right to decline, but for the negligence of the local 
secretary who owed him the duty, under the requirements of the defendant, to 
promptly send in the papers. 


We are cited to cases by counsel on both sides and do not regard them in point 
and of little aid in deciding this case as it is sui generis. 


[5,6] The cases of Duffie v. Bankers’ Life Ass’n, 160 Iowa, 19, 139 N. W. 
1087, 46 L. R. A. (N. S.) 25, and Boyer v. State Farmers’ Mutual Hail Ins. Co., 86 
Kan. 442, 121 P. 329, 40 L. R. A. (N. S.) 164, Ann. Cas. 1915A, 671, more than sup- 
port the present holding, but we do not regard them as entirely in line with our 
Mays case (supra) and other cases in support of same, but which can be differen- 
tiated from the case at bar. The case of Fox v. Volunteer State Life Ins. Co., 185 
N. C. 121, 116 S. E. 266, gives this case some support by analogy and is not in con- 
flict with the Mays and other cases similar thereto. The policy there was issued, 
but the defendant’s agent failed to deliver it in time, and the court held that the de- 
fendant was responsible for the neglect of the agent in this respect. True, there 
was a statute making the local agent the defendant’s and not the plaintiff’s agent, 
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and here we have no such statute, but the defendant’s by-law made it the duty of 
the local secretary to promptly submit the papers and, at least, made him prima 
facie its agent for this purpose. Moreover, the present complaint avers that the 
recording secretary was then and there an agent of the defendant acting within 
the line and scope of his employment. 

The cases of National Union Fire Ins. Co. v. School District, 122 Ark. 179, 
182 S. W. 547, L. R. A. 1916D, 238, and Savage v. Prudential Ins. Co. (Miss.) 121 
So. 487, cited and relied upon by counsel for appellee, involved a limitation or 
qualification in the application that there should be no liability until the approval 
of the application and issuance of the policy. If the application here contains such 
limitation, we think it a matter of defense and not the subject of a negative aver- 
ment. Moreover, these cases dealt with old-line insurance and not a brotherhood. 

[7] It is conceded in brief of appellee’s counsel that, although the defendant 
may be an unincorporated benefit society, it is subject to suit in its common name in 
any action that could be maintained against its members. Sections 5723 and 5724 
of the Code of 1923. It contends, however, that the “complaint affirmatively alleges 
appellant to be a member of appellee Brotherhood, and being a member he could 
not maintain the suit against the members.” Whether there is any merit in the 
suggestion if plaintiff was a member, we do not decide, as we do not think the com- 
plaint shows affirmatively that the plaintiff was a member. The complaint shows 
that membership was conditional upon being accepted in the insurance department, 
and the by-laws required the secretary to forward the application for membership 
and application for beneficiary certificate. It seems that each was dependent upon 
the other, and the very gravamen of this action is for the negligence of the de- 
fendant’s agent in failing to forward immediately after the meeting, at which the 
plaintiff had paid his dues and was initiated, the application for “membership and 
application for beneficiary certificate” whereby plaintiff was deprived of the benefit 
certificate which was issued on the application and which would have been issued 
sooner and before the injury but for the negligence of the defendant’s agent. 

We think the trial court erred in sustaining the defendant’s demurrer to count 
4 of the complaint, and the judgment of the circuit court is reversed, the nonsuit 
set aside, and the cause is remanded. 

Reversed and remanded. 

Sayre, Thomas, and Brown, JJ., concur. 


FOURTH NAT. BANK OF MONTGOMERY v. WOOLFOLK. (3 Div. 892.) 
Supreme Court of Alabama. Oct. 17, 1929. 
Rehearing Denied Dec. 19, 1929. 
125 Southern Reporter 217 
1. INSURANCE—ASSIGNMENT OF LIFE POLICY EXECUTED IN 

STATE WHERE ASSIGNOR LIVED WILL BE TESTED BY LAW OF 

SUCH STATE. 

When assignment of life insurance policy is executed in state where as- 
signor lived, effect and validity of assignment will be tested by laws of such 
state. 

(For other cases, see Insurance, Dec. Dig. § 200.) 


2. INSURANCE—ASSIGNMENT OF LIFE POLICY EXECUTED AND DE- 
LIVERED IN STATE BY PARTIES LIVING IN STATE WILL BE 
MEASURED BY LAWS OF STATE. 

Where all immediate parties to attempted assignment of life insurance pol- 
icy lived in state and assignment was executed and delivered in state, assign- 
ment will be measured by laws of state. 

(For other cases, see Insurance, Dec. Dig. § 200.) 

4. INSURANCE—ASSIGNMENT OF LIFE POLICY NOT RESERVING 
RIGHT TO CHANGE BENEFICIARY MADE IN STATE BY RESI- 
DENTS OF STATE WOULD BE VOID WITHOUT CONSENT OF 
BENEFICIARY. 

Where assignment of life policy, not reserving right to change beneficiar 
was made in state by residents of state at time of assignment, assignee is boun 
by rule that assignment will be void without consent of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 205.) 
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6. INSURANCE—WRITTEN ASSENT OF BENEFICIARY IN POLICY NOT 
RESERVING RIGHT TO CHANGE BENEFICIARY IS REQUIRED 
FOR VALID ASSIGNMENT OF POLICY. 

Written assent and concurrence of named beneficiary in policy, not reserving 
right to change beneficiary, is required to a valid and binding assignment of 
such policy to affect rights of beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 205.) 


9. INSURANCE—RIGHTS OF BENEFICIARY HELD VESTED UNDER 
POLICY NOT RESERVING RIGHT TO CHANGE BENEFICIARY. 
Rights of beneficiary named in policy not reserving in insured right to 

change beneficiary without latter’s consent held vested within provision of policy. 


(For other cases, see Insurance, Dec. Dig. § 586.) 


10. INSURANCE—ASSURED MAY, IN ABSENCE OF PROOF, BE PRE- 
SUMED TO HAVE PAID PREMIUMS. 
In absence of proof, an assured may be presumed to have paid premiums 
on policies. 
(For other cases, see Insurance, Dec. Dig. § 646[4].) 


Appeal from Circuit Court, Montgomery County; Leon McCord, Judge. 

Bill of interpleader by the Northwestern Mutual Life Insurance Company 
against Sarah W. Woolfolk and the Fourth National Bank of Montgomery. 
From a decree allowing the claim of defendant Woolfolk, defendant Fourth 
National Bank appeals. Affirmed. 

Weil, Stakely & Cater, of Montgomery, for appellant. 

Ball & Ball, of Montgomery, for appellee. 

Thomas, J. The bill was that of interpleader by the assurer bringing in 
rival claimants, the beneficiary named in the policies, and the alleged assignee 
thereof. In neither of the policies did the assured reserve the right to change 
beneficiary without the consent of the latter. 

The full amount due on the policies was paid into the registry of the court, 
and there was order of discharge of the assurer. Marsh v. Mutual Life In- 
surance Co., 200 Ala. 438, 76 So. 370. The suit proceeded between the claimants 
of the fund. The contract of insurance, in so far as it concerned the company, 
was fully executed by the payment of the amount in court. The only question 
therefore, is whether the contract of assignment will be enforced. Haase v. 
First National Bank of Anniston, 203 Ala. 624, 84 So. 761. 

[1, 2] It is@he general rule in this jurisdiction that, when an assignment 
of life insurance policy is executed in the state where assignor lived, the effect 
and validity of the assignment will be tested by the law of such state. Haase 
v. First National Bank of Anniston, supra. The authorities on the rule of lex 
loci are collected in J. R. Watkins Co. v. Hill, 214 Ala. 507, 108 So. 244. All 
the immediate parties to the attempted assignment lived in this state; the as- 
signment was executed and delivered here, and under the laws of this state will 
be so measured. In New York Life Insurance Co. v. Scheuer, 198 Ala. 47, 54, 
73 So. 409, the text of Wharton’s Conflict of Laws is quoted, and the following 
from New York Life Ins. Co. v. Head, 234 U. S. 149, 34S. Ct. 879, 883, 58 L. Ed. 
1259, et seq.: “But before we come to direct the judgment of reversal, we 
briefly refer to another aspect of the subject, that is, the ruling of the court 
below as to the subsidiary nature of the loan agreement, and its consequent con- 
trol by the broader principle upon which its conclusion was really based. Of 
course, under the view which we have taken of the case, that is, of the want 
of power of the State of Missouri, because the contract of insurance was made 
within its jurisdiction, to forever thereafter control by its laws all subsequent 
agreements made in other jurisdictions by persons not citizens of Missouri, and 
lawful where made,—that is, to stereotype, as it were, the will of the parties 
contracting in Missouri as of the date of the contract—it is unnecessary to con- 
sider whether the loan agreement was or was not subsidiary; but see on this 
subject, Leonard v. Charter Oak L. Ins. Co., 65 Conn. 529, 33 A. 511; Fireman’s 
Fund Ins. Co. v. Dunn, 22 Ind. App. 332, 53 N. E. 251; S. S. White Dental Mfg. 
Co. v. Delaware Ins. Co. [D. C.] 105 F. 642; 2 Wharton, Confl. L., § 467g, and 
cases cited; and see note in 63 L. R. A. 8833.” 2 Wharton Conflict of Laws, § 
467g; 2 Cooley’s Briefs on Insurance, p. 1785; Manhattan Life Ins. Co. v. Cohen 
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(Tex. Civ. App.) 139 S. W. 51; Russell v. Grigsby (C. C. A.) 168 F. 577; Robin- 
son v. Hurst, 78 Md. 59, 26 A. 956, 20 L. R. A. 761, 44 Am. St. Rep. 266; Johnson 
v. Mutual Life Ins. Co., 180 Mass. 407, 62 N. E. 733, 63 L. R. A. 833; 5 C. J. 946; 
25 Cyc. 780. The general rule is thus stated by Mr. Wharton, vol. 2 (3d Ed.) 
§ 467g, p. 1033: “The general principle seems to be that the assignment of a 
policy of insurance, or the benefit thereunder, is a contract distinct and separate 
from the original contract of insurance, and is governed by the law of the place 
where it (the assignment) is made without reference to the law governing the 
contract of insurance itself. Thus, the capacity of a married woman to assign 
a policy of insurance upon the life ‘of her husband for her benefit, and the effect 
of such assignment to cut off her rights therein, have been referred to the law 
of the place where the assignment was made, although the contract. of insurance 
was made in, and was governed by the law of, another state.” Many authorities 
are cited by Mr. Cooley (vol. 2, Cooley’s Briefs on Insurance (2d Ed.) p. 1785) 
under the heading of “Assignment of Life Insurance Policies”; and under the 
subheading of “What Law Governs” it is stated that “it is a general rule that 
the validity of an assignment must be determined by the law of the place of the 
assignment”—citing aur decision. Haase v. First National Bank, 203 Ala. 624, 84 
So. 761. 

[3] In this controversy between residents of the state for the fund paid 
into court by the assured, the parties stand before the court to prosecute the 
questions of right between them under the same rules of law and procedure 
as if one had filed a bill against the other, predicated upon the same matter and 
for the same purpose. Fletcher’s Eq. Pl. & Prac. (1902) p. 829, § 790. Upon 
the face of the policies the proceeds were the property of the named beneficiary, 
Mrs. Woolfolk, the appellee. The appellant bank claims said moneys by reason 
of an alleged assignment thereof executed in Alabama by the husband and alleged 
to have been signed by the wife, the appellee; the parties being at the time 
residents of this state. 

[4] The Wisconsin rule as to an assignment by the insured (without the 
consent of the beneficiary) who paid the premiums will not be applied here. 
The assignee is bound by the rule obtaining in this jurisdiction that such assign- 
ment would be void without the consent of the beneficiary. We may state that 
the evidence shows the contracts were taken in the state of Georgia, where 
insured and beneficiary resided before they removed to Alabama, and before the 
attempt to assign the same to the bank; that the rule in Georgia is not to en- 
force a foreign law in conflict with its own, and, unless a policy issued in another 
state so provided, an assignment without the consent of the beneficiary has not 
been enforced in Georgia. Ulman, Magill & Jordan Woolen Co. v. Magill, 155 
Ga. 555, 117 S. E. 657; Sally v. Bank, 150 Ga. 281, 103 S. E. 460; Perry v. Tweedy, 
128 Ga. 402, 57 S. E. 782, 119 Am. St. Rep. 393, i1 Ann. Cas. 46 

[5] And in the absence of positive law, the courts of each state determine 
how far comity requires the enforcement of contracts made beyond jurisdiction 
of such state. Flagg v. Baldwin, 38 N. J. Eq. 219, 224, 48 Am. Rep. 308. In the 
last-cited case the majority rule is declared to be: “An almost complete agree- 
ment exists upon the proposition that a contract valid where made will not be 
enforced by the courts of another county, if, in doing so, they must violate the 
plain public policy of the country whose jurisdiction is invoked to enforce it, 
or if its enforcement would be injurious to the interest or conflict with the 
operation of the public laws of that country. Story’s Confl. Laws, § 224; 1 Addi- 
son Cont. § 241; Forbes v. Cochrane, 2 B. & C. 448; Grell v. Levy, 16 C. B. (N. S.) 
73; Hope v. Hope, 8 De G., M. & G. 731; 2 Kent’s Com. 475; Bank of Augusta 
v. Earle, 13 Pet. 519 [10 L. Ed. 274]; Ogden v. Saunders, 12 Wheat. 213 [6 L. Ed. 
606] ; Blanchard v. Russell, 13 Mass. 1 [7 Am. Dec. 106].” And in T. L. Brown & 
Co. v. Tishomingo Banking Co., 200 Ala. 613, 76 So. 971, Mr. Justice Sayre said of 
the rule of comity, invoked by counsel, that it will be enforced when it does not 
conflict with the rights of citizens of this state, citing Bacon v. Horne, 123 Pa. 452, 
16 A. 794, 2 L. R. A. 355; Gilman v. Ketcham, 84 Wis. 60, 54 N. W. 395, 23 L. R. A. 
52, 36 Am. St. Rep. 899. 

[6] We have indicated that the rule (and the rights of beneficiaries in in- 
surance policies as to assignments) where the contract was taken by residents 
of Georgia, and that in Alabama, to which the assured and beneficiary removed, 
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became citizen, and sought to assign the policies to the Alabama corporation 
domiciled here, was different from that which obtains in Wisconsin. The written 
assent and concurrence of the named beneficiary in the policy not reserving the 
right of change ot beneficiary is required to a valid and binding assignment of 
such policy as to affect the rights of the beneficiary. State Life Ins. Co. v. 
Westcott, 166 Ala. 192, 52 So. 344; T. L. Brown Co. v. Tishomingo Banking Co., 
supra; Haase v. Bank, supra. 

We may further observe of the Wisconsin rule that the assured was re- 
quired to have paid all the premiums as a condition to the unqualified right of 
assignment of the policy. Boehmer v. Kalk, 155 Wis. 156, 158, 144 N. W. 182, 
49 L. R. A. (N. S.) 487. The evidence is uncontroverted that the beneficiary 
(appellee) paid a material part of the premiums on the instant policies. Hence 
the rule may not be applicable, had the assignment been sought to be consum- 
mated in™ Wisconsin. 

[7, 8] The trial court in effect held that the assignment was not subscribed 
by Mrs. Woolfolk. And in this we are not disposed to differ with the trial court 
under the conflict of several tendencies of the evidence. However, the decision 
was there primarily rested upon the suretyship of the wife for the husband’s 
debts, if it be held or conceded that the assignment was subscribed by the wife. 
If she thereby directly or indirectly became a surety for the husband’s debts, 
it was void. Such was held by the trial court to be the fact, and in this we like- 
wise concur. It is illustrated by the note of Mr. Woolfolk of date of February 
19, 1915, expressly declaring that the insurance policies named were held as col- 
lateral for debts of the husband to the bank; by the testimony of Mr. Rossell 
as to nonentry of payment or credits; the receipt of dividends on the policies, 
indorsement, and delivery of dividend checks of assurer to Mr. or Mrs. Wool- 
folk; the failure of credit of the value of the several plantations conveyed to 
the bank; and that of the proceeds of the large lot of cotton, the property of 
Woolfolk. That is to say, the disputable presumption of hypothecation of said 
insurance policies, aside from the express declarations to that effect in the note, 
is shown by the indorsement by the bank of the dividend checks received on 
that insurance, and delivery thereof to the Woolfolks; and failure of entry of 
credit on the banks’ books of the insurance, when considered with all the other 
evidence, has not been overcome. It results from the foregoing that, as to this, 
the burden was shifted to the bank to go further with the evidence. Moreover, 
the evidence of Mrs. Woolfolk tends further to show loans and collaterals; 
payment by proceeds of uncontroverted collections out of other collaterals—as 
the Equitable policies. And it does not appear from an inspection of the loose- 
leaf ledger of the bank before us, that the collection on the collateral of $15,000 
in Equitable policies was entered as credit; nor the difference between the face 
value of these policies and premiums paid by the bank is not so credited to Wool- 
folk’s debt. It may be insisted that this transaction with Equitable policies 
tended to dispute the recital in the original note of suretyship, and that these 
collaterals were not held and treated by the parties, as recited in the note. How- 
ever, as to these material transactions and matters, the burden was upon the 
bank to explain its conduct thereof in the face of the foregoing positive evidence 
of hypothecation. 

__[9] The rights of such beneficiary named in the policy were and are vested 
within the provisions of the policy and the law of Alabama entering therein and 
governing assignments. Morgan v. Prudential Ins. Co. of America, 209 Ala. 110 
95 So. 355; Kilby Car & Foundry Co. v. Georgia Casualty Co., 209 Ala. 356 % 
So. 319; Empire Co. v. Landman, 213 Ala. 248, 104 So. 425; Royal Neighbors of 
Amer. v. Fortenberry, 214 Ala. 387, 107 So. 846. The wife then has such interest 
that: required her assignment under the laws of this state. : 

[10] The authorities are collected in Smith v. D. Rothschild & Co., 212 Ala. 
276, 102 So. 206, to the effect that the wife cannot directly or indirectly become 
security for the debts of the husband; and in Van Derslice vy. Merchants’ Bank 
213 Ala. 237, 104 So. 663, that a wife can use her property to pay her husband’s debts 
if the transaction does not amount to a suretyship. While the general construc- 
tions of insurance contracts do not differ, as to fundamental requirements, from 
other contracts (Yorkshire v. Gazis, 215 Ala. 564, 112 So. 154), yet the decisions 
have recognized a strict construction, when susceptible of construction, in favor of 
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the assured and in aid of the protection sought to be afforded by and to the par- 
ties; that is, according to the intention of the parties as appears from the language 
employed. North River Ins. Co. of City of New York v. Waddell, 216 Ala. 
55, 112 So. 336, 52 A. L. R. 838; Royal Ins. Co. v. Lubelsky, 86 Ala. 530, 5 So. 
768. And here, the positive stipulations of the policies were for the wife as 
beneficiary, and the application for the insurance was made in her name or by her. 
It is true that, in the absence of proof on the point, an assured may be presumed to 
have paid the premiums on the policies. However, the evidence is uncontroverted 
that the wife made the applications, or they were made for her and in her name, 
and that she paid a part of the premiums on the instant policies, and thus she was 
beneficial owner thereof. As to the $15,000 policies in Equitable likewise described 
in Woolfolk’s note as being held as collateral, she made no claims, nor to the pro- 
ceeds thereof. On the death of the husband they were collected by the bank. 

[11] When all of the evilence is considered, we are impressed that the trial 
Court reachd the right conclusion on the question of suretyship of the wife for 
the debts of the husband, and that, even if she did sign the transfer, it was illegal 
and void. 

[12,13] As to the insistence of laches, the wife’s evidence tended to show her 
knowledge of the husband’s action in assigning the policies without her assent at a 
period of about a year and a half or two before his death; that among some old 
papers she found the writing by him containing that statement by him. Being asked 
if the instrument was delivered to her by the husband, she replied that she found 
these papers and that in question “there later.” The policies were applied for in 
her name and payable to the wife; that they were not taken by the bank as Mrs. 
Woolfolk’s absolute assignment would appear in failure to credit the same; that it 
was collateral is positively stated in the Woolfolk note. We find no evidence that, 
at and after her knowledge of the alleged assignment by the husband in her name 
came to Mrs. Woolfolk, the former executive officials of the bank were dead. No 
required right of action by her existed during the life of Mr. Woolfolk. In wait- 
ing until after the assured’s death, she was not guilty of laches, and no estoppel is 
raised against her. Meanwhile the bank’s status and means of proof had not 
materially changed, so far as we can see. Mere silence or omission to assert a right 
does not constitute an estoppel, when resulting from ignorance of that right. 
Adams vy. Burmingham Realty Co., 154 Ala. 457, 45 So. 891; Ashurst v. Ashurst, 
119 Ala. 219, 229, 24 So. 760; Burmingham Sec. Co. v. Hodges, 193 Ala. 197, 68 So. 
980; Lindsay v. Cooper, 94 Ala. 170, 11 So. 325, 16 L. R. A. 813, 33 Am. St. Rep. 
105; Colbert v. Daniel, 32 Ala. 314; Patterson v. Weaver, 216 Ala. 686, 114 So. 301. 

The original documents transmitted to this court have been inspected. We have 
considered the several phases of the evidence, and decline to disturb the decree of 
the lower court. 

Affirmed. 

Sayre, Bouldin, and Brown, JJ., concur. 

On Rehearing. 

Thomas, J. [14] The statute providing for the taxing of 10 per cent as dam- 
ages when there is affirmance on appeal of judgment rendered for money, whether 
debt or damages (section 6153, Code), does not apply here. This judgment was 
rendered against a claimant in interpleader, where the defendant has not the money. 

The case of Caldwell v. U. S. F. & G. Co., 205 Ala. 463, 465, 466, 88 So. 574, is 
in point—there was supersedeas to hold up funds as here, and it was remarked that 
no summary judgment for damages could be rendered. ‘This is the effect of Mrs. 
Woolfolk’s application on point in rehearing. In the Caldwell Case, supra, it was 
held supersedeas bond required payment of interest on the fund withheld from dis- 
tribution. 

In Smith v. Alexander, 87 Ala. 387, 6 So. 51, the allowance of interest was de- 
nied as against the claimant, though charged and allowed against the holder of the 
fund pending the appeal. And in Dent v. Foy, 210 Ala. 161, 97 So. 627, the allowance 
of reasonable attorney’s fees from which the appeal was taken, held that such a 
decree was not as that rendered in money, and within the influence of the above-cited 
statute. In this holding there is analogy to the instant question. 


[15] The fact that on appeal a supersedeas bond was given under sections 
6132-6136, Code, does not render the claimant intervening—and who is not in pos- 
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session and who does not keep the money—subject to statutory penalty and the sum- 
mary judgment therefor. See Caldwell v. U. S. F. & G. Co., supra, as to rights 
and remedies indicated. 

The motion of appellee is denied. 

Sayre, Bouldin, and Brown, JJ., concur. 


PIONEER RESERVE LIFE INS. CO. v. SMITH. (No. 17.) 
Supreme Court of Arkansas. Dec. 2, 1929. 
21 Southwestern Reporter (2d) 968. 
INSURANCE—INSURER HELD NOT LIABLE TO ONE ADVANCING 

MONEY TO APPLICANT FOR PREMIUM, THOUGH MONEY WAS 

PAID DIRECT TO INSURER’S AGENT. ; 

Where individual taking out insurance obtained money for premium from 
plaintiff’s decedent, who paid money to insurer’s agent, receiving from applicant 
post-dated check, and applicant, deciding he did not want to proceed with applica- 
tion, stopped payment on check, insurance company was not liable to plaintiff's de- 
cedent for such amount, since there was no contractual relation or privity between 
plaintiff’s decedent and company. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

Hart, C. J., dissenting. 

Appeal from Circuit Court, Pope County; J. T. Bullock, Judge. : 

Action by Elmer Smith, administrator, against the Pioneer Reserve Life In- 
surance Company and another. Judgment for plaintiff, and the named defendant 
appeals. Reversed and rendered. 

Taylor Roberts and H. B. Stubblefield, both of Little Rock, for appellant. 

Marveline Osborne and Robert Bailey, both of Russellville, for appellee. 

Sir, J. L. G. Morgan, the authorized agent of the Pioneer Reserve Life 
Insurance Company, took the application of A. M. Reed for a $5,000 life insur- 
ance policy, and issued what is called an advance premium receipt, which recited 
that, if the policy was not issued pursuant to the application, the premium would 
be returned by the insurance company. 

Reed obtained the money to make the payment from Smith, and gave Smith 
at the time a check payable 90 days later, and indorsed thereon the words, “with 
interest.” Morgan did not forward the application, and made no report of the col- 
lection to the insurance company. Failing to receive the policy applied for, Reed 
notified the company, and received from it a letter acknowledging Morgan’s agency 
and expressing surprise and regret at his conduct. This letter directed Reed to re- 
port for the physical examination to a physician who was named, and stated that 
the policy applied for would be issued upon receipt of a favorable report from the 
physician. In his testimony at the trial from which this appeal comes Reed stated 
that he was disgusted, and decided that he did not want to proceed with his appli- 
cation, and that he did not apply for the examination as he had been directed to do. 
Reed stopped payment of his check,.and it was not paid when presented. Smith 
died, and his administrator brought suit upon the check at law against both Reed 
and the insurance company, and recovered judgment against both defendants for 
the amount of the check, with interest, and the insurance company alone has 
appealed from this judgment. 

Reed testified as a witness on behalf of the plaintiff that, when he gave Smith 
the check, Smith paid Morgan the money, and Morgan gave witness a receipt, and 
that he would have permitted the check to be paid upon its maturity, had the policy 
as originally applied for been issued. After the controversy arose, Reed turned the 
receipt over to Smith. Certain preliminary questions have been raised, which we 
find it unnecessary to discuss, as, in our opinion, no right to recover against the 
insurance company was shown. 

It is conceded that Morgan was the agent of the insurance company, with 
authority to receive the money paid him, and to issue the receipt which was delivered 
to Reed, and the right of Reed to recover the premium, had he paid it, cannot be 
questioned; but there was no privity of contract between Smith and the insurance 
company. He was not a party to the contract for the issuance of the policy. He 
merely loaned Reed a sum of money, and the fact that he paid his money to the 
company’s agent did not alter his relation to the transaction. Smith was’ Reed’s 
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creditor, and nothing more, and in paying the money to the company’s agent he 
himself acted as the agent of his debtor in so doing, and did not thereby enter into 
any personal contractual relation with the insurance company. Had he paid and 
delivered the money to Reed, instead of to Morgan, his attitude would not have 
been different, for this, in effect, is what he did. 

The right of Smith to recover from Reed is not questioned, and no appeal was 
prosecuted from the judgment in Smith’s favor against Reed. The plaintiff does 
not seek by this suit to impound any sum of money which may be due from the 
insurance company to Reed, resulting from the failure to deliver the policy, as 
might have been done by garnishment proceedings; but the suit was brought upon 
the theory that Smith had an original cause of action against the insurance com- 
pany, because the money loaned to Reed was paid to the insurance company’s agent. 
This right does not exist, because there was.and is no contractual relation or 
privity between Smith and the insurance company. 

In the case of Donaghey v. Williams, 123 Ark. 411, 185 S. W. 778, the facts 
were that Williams sued Donaghey to recover money paid by Williams at Don- 
aghey’s request, and we said that “to sustain a cause of action for money thus 
paid the previous request must be proved, or else it must be shown that the party, 
for whose benefit the money was paid, ratified such payment after it was made.” 
Here the testimony does show that Smith paid the money at Reed’s request, and 
this proof entitled him to a judgment against Reed, and this he had; but such a re- 
quest conferred no right to sue the insurance company upon the misappropriation of 
the money by the insurance company’s agent. 

The transaction was a mere loan of money by Smith to Reed, which was made 
to Reed for his accommodation, and upon the faith of Reed’s credit, and upon 
Reed’s promise—implied, if not expressed—to repay the loan. At section 24 of 
the chapter on “Money Received” in 41 C. J. at page 42, it is said: “One in whose 
behalf money is borrowed without authority, but to whose use it is applied by the 
borrower, is not liable to the lender as for money had and received.” ‘This state- 
ment of the law as copied from a syllabus in the case of Kelley v. Lindsey, 73 Mass. 
(7 Gray) 287. 

A syllabus in the case of Stephens v. Board of Education, 79 N. Y. 183, 35 Am. 
Rep. 511, reads as follows: 

“One G., who was a member of the board, defendant herein, as attorney for 
it received $3,600.84 of its money, which he wrongfully appropriated to his own use; 
he subsequently procured from plaintiff on a forged mortgage $4,129.34, which he 
deposited in a bank to his credit, and on the same day drew his check on said bank 
to defendant’s order for the amount so appropriated, and delivered the.same to de- 
fendant, who received it, without notice or knowledge of the fraud perpetrated 
upon plaintiff, and gave G. credit therefor; the check was. paid and the money re- 
ceived thereon used by defendant. 

“In an action to recover the amount so received by defendant from G., held, 
that defendant, having received the money in good faith and in the ordinary course 
of business, for a valuable consideration, was not liable. 

“The possession of money vests the title in the holder, as to third persons 
dealing with him and receiving it in due course of business and in good faith, upon 
a consideration good as between the parties.” 

In the case of Di Orio v. Venditti, 39 R. I. 101, 97 A. 599, a syllabus reads as 
follows: 

“Where a wife participated in borrowing money with her husband, and the 
credit was given to both, both are liable for the debt; but if she did not so par- 
ticipate, and the loan was made to her husband, the wife is not liable, even if she 
obtained the money from her husband after he borrowed. it.” : 

In the case of Combest v. Glenn (Tex. Civ. App.) 142 S. W. 112, 115, the facts 
were that Grisham was the agent of Combest in the location and development of a 
townsite, and borrowed from Glenn $15, which he spent in buying material to be 
used in the construction of one of Combest’s buildings. In reversing a judgment 
which Glenn had recovered for the money so loaned, it was said: “The bare fact 
that the money loaned was used to obtain door shutters for the commissary on de- 
fendant’s land would not render him liable to plaintiff therefor.” 

If we should hold that Smith could recover against the insurance company, be: 
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cause he had made a loan to Reed of the amount of money necessary to pay Reed’s 
premium, which Reed had the right to recover in the event the policy was not 
issued as applied for, a principle would be announced which would be endless and 
uncertain in its ramifications and applications. 

The judgment against the insurance company will therefore be reversed, and 
the cause of action as to it will be dismissed. It is so ordered. 

Hart, C. J. (dissenting). Morgan, the agent of the insurance company, gave 
Reed an advance premium receipt for the $242.40. The receipt provides that, if for 
any reason the application is denied, the company will notify the applicant, and 
return the premium upon the surrender of the receipt. When Reed failed to get his 
policy, and got into a wrangle, as he terms it, about the nondelivery of it, he turned 
the receipt over to Smith. This practically amounted to an assignment to Smith by 
Reed of his claim against the insurance company for a return of the advance 
premium, although it is not so called in express words. Reed admits that Smith is 
entitled to recover $242.40 from either the company or himself. This amounts to 
an admission that he (Reed) is not entitled to recover against the company. He 
is a party to the present suit. and is bound by the judgment, so that the insurance 
company cannot again be compelled to pay the claim in a suit by Reed. If it be 
conceded that the court should not have rendered judgment against Reed, that 
error would not result in any prejudice to the insurance company, and would not 
call for a reversal of the judgment, because Reed has not appealed. 


UNITED ORDER OF GOOD SAMARITANS v. BETTS. (No. 41.) 
Supreme Court of Arkansas. Dec. 9, 1929. 
22 Southwestern Reporter (2d) 30. 

2. INSURANCE—IN ACTION ON DEATH BENFIT CERTIFICATE, PROOF 
OF DEATH WITHIN SPECIFIED TIME WAS NOT REQUIRED, IF 
DEFENDENT DENIED LIABILITY. 

In action on death benefit certificate, instruction providing against recovery, if 
jury should find no proof of death was made within sixty days or unless “defendant 
denied liability on policy within sixty days,” held not erroneous by addition of 
quoted portion. 

(For other cases, see Insurance, Dec. Dig. § 789[2].) 


3. INSURANCE—ADMITTING AMBIGUOUS RECEIPT IN ACTION ON 
DEATH BENEFIT CERTIFICATE HELD NOT ERROR WHERE BOTH 
PARTIES AGREED THAT IT WAS RECEIPT FOR DUES. 

In action on death benefit certificate, admitting receipt which did not show on its 
face what it was for held not error, since both parties agreed that.it was receipt for 
dues. 

(For other cases, see Insurance, Dec. Dig. § 818[2].) 


4. INSURANCE—WHERE RECEIPT FOR DUES WAS UNDATED, AD- 
MITTING TESTIMONY IN ACTION ON DEATH BENEFIT CERTI- 
FICATE AS TO WHAT DUES WERE PAID HELD PROPER. 

In action on death benefit certificate, where receipt for dues was undated, per- 
mitting testimony to show what dues were paid at time receipt was given held 
proper. 

(For other cases, see Insurance, Dec, Dig. § 818[2].) 

Appeal from Circuit Court, Phillips County; W. D. Davenport, Judge. 


Action by Jeannette Betts against the United Order of Good Samaritans, Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

A. D. Whitehead, of Helena, for appellant. 

Sheffield & Coats, of Helena, for appellee. 

McHanery, J. This is the second appeal of this case. The opinion on the 
former appeal may be found in 14 S. W. (2d) 1108. The case was reversed be- 
cause of an erroneous instruction given by the trial court, which, in effect, nullified 
a by-law of the order providing that dues should be paid by the 10th of each 
month, and that, if they were not so paid, the delinquent member should be automa- 


tically suspended, and no liability enforced against the order during such suspen- 
sion. 
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{1] On a retrial, there was again a verdict and judgment for appellee. For 
a reversal it is again urged, as in the former appeal, that the evidence is insufficient 
to support the verdict as to the time of payment of dues, and that no proof of 
death had been made within 60 days after death of the insured, as required in the’ 
by-laws. The evidence on both points is substantially the same in this record as in 
the other, and the former opinion concludes appellant on both points. We there 
said: “The testimony was conflicting as to whether the dues had been paid within 
the time required by the by-laws, and was legally sufficient to support a finding 
either way on that subject.” On the other point we said: “There was conflicting 
testimony as to whether proof of death had been made within 60 days after 
the death of the insured, as the by-laws of the order required. On behalf of 
appellee the testimony was to the effect: (1) That proof of death was furnished 
within the 60 days, and (2) that within that time the order denied liability on the 
certificate. Proof of neither of these facts would suffice to meet the requirement 
in regard to proof of death, and we think the testimony was legally sufficient to 
support both of them.” 

{2] Appellant requested an instruction providing against a recovery if the 
jury should find no proof of death was made within 60 days. The court modified 
it by adding “unless you further find that defendant denied liability on the policy 
within said sixty days.” It is said that this modification was error. But not so. We 
specifically so held on the former appeal of this case. See, also, Mut. Ben. H. & A. 
Ass’n v. Tilley, 176 Ark. 525, 3 S. W. (2d) 320. 

[3,4] It is finally said that the court erred in admitting the receipt for dues 
which did not show on its face what it was for and was not dated. Appellee iden- 
tified the receipt as dues for January. Appellant’s witness Burton identified it as 
having been issued by her as a receipt for dues, but for a different time. Since both 
parties agree that it was a receipt for dues, we can see no error in admitting the 
writing. Since it did not speak for itself as to what dues were being paid, it was 
proper for each party to testify to its purpose and for the jury to determine the 
truth of the matter. 

We find no error, and the judgment is affirmed. 


UNITED ORDER OF.GOOD SAMARITANS v. GRIGSBY et al. (No. 35.) 
Supreme Court of Arkansas. Dec. 9, 1929. 
22 Southwestern Reporter (2d) 31. 

2. INSURANCE—INSURER’S CONSTITUTION AND BY-LAWS REQUIR- 
ING PAYMENT OF DUES ON 1ST OF MONTH, WITH TEN DAYS’ 
GRACE, PERMITTED PAYMENT ON 11TH DAY. ; 

Under paragraph of fraternal insurance company’s constitution and by-laws 
requiring payment of dues “on or before the 1st of the month, with ten days’ 
grace,” insured had ten full days after lst day of month to pay dues, and, she 
having done so on 11th day, her benficiaries could recover on policy. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

3. INSURANCE—PROVISION OF INSURER’S CONSTITUTION AND BY- 
LAWS, PERMITTING PAYMENT OF DUES TEN DAYS AFTER 1ST 
OF MONTH, PREVAILS OVER SECTIONS REQUIRING PAYMENT 
BY TENTH DAY. 

Provision of fraternal insurance company’s constitution and by-laws for pay- 
ment of dues on or before Ist of month, with ten days’ grace, being more 
favorable to insured than conflicting sections requiring payment by 10th of 
month, should be applied and beneficiaries allowed to recover on policy, where 
insured paid dues on 11th of month. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

Kirby, J., dissenting. ° 

Appeal from Circuit Court, Phillips County; W. D. Davenport, Judge. 

Action by John Grigsby and others against the United Order of Good 
Samaritans. Judgment for plaintiffs, and defendant appeals. Affirmed. 

A. D. Whitehead, of Helena, for appellant. 

W. G. Dinning, of Helena, for appellees. 

Humpnsreys, J. This is an appeal from a judgment for $300 rendered by the 
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circuit court of Phillips county against appellant upon an insurance policy issued 
by it upon the life of Annie Grigsby in which appellees were the beneficiaries. 

Appellant filed an answer to the complaint, denying liability under the policy 
upon the ground that the insured, Annie Grigsby, died during the time that she 
was automatically suspended from the order for failure to pay her July, 1927, 
dues, on or before the 10th day of said month, or within the time prescribed 
by the constitution and by-laws of the order. 

[1] The cause was heard upon the pleadings and testimony introduced by 
the respective parties, at the conclusion of which each party requested an 
instructed verdict and made no request for additional instructions. The court 
refused appellan’t request, and instructed a verdict for appellee. The only ques- 
tion therefore presented by the appeal is whether there is any substantial evi- 
dence to support the verdict and consequent judgment. 

[2, 3] The insured died on August 1, 1927. She did not pay her July dues 
until July 11, 1927. The policy provided that the constitutoin and by-laws of 
appellant’s order should be read together as a part of the contract. Appellant 
introduced sections 7 and 10 of article 9 of the by-laws and constitution of the 
order to fix the status of the insured as a delinquent and a suspended member 
of the order at the time of her death. The sections are as follows: 

“Section 7. If the dues are not received at the Home office by the tenth 
of each month policy is automatically lapsed and becomes null and void; should 
the members fail or refuse to pay any taxes or fines levied by the Supreme 
Grand or Subordinate Colony, should sickness or death occur after thirty days 
from the date said taxes were due, neither the Supreme Grand, or Subordinate 
Colony shall be liable for any benefits and the certificate shall become ab- 
solutely null and void, although the endowments have been paid.” 

“Section 10. If the dues are not paid by the 10th of the month due, the 
insured shall be automatically suspended, and in case of sickness or death, 
neither the Supreme, Grand or Subordinate Colony shall be liable for any sum 
under the contract. Should the dues be paid, neither the insured nor the 
beneficiaries shall be entitled to any benefit, if sickness or death occurs before 
the expiration of thirty days; also the subsequent payment of such arrears shall 
not entitle the insured or beneficiaries to any benefits for sickness or death 
occuring during the period of such suspension.” 

The section quoted, standing alone, under the construction placed upon 
similar provisions in fraternal insurance policies in the cases of United Order 
of Good Samaritans v. Thompson, 172 Ark. 884, 290 S. W. 965, and United Order 
of Good Samaritans v. Betts (Ark.) 14 S. W. (2d) 1108, would relieve appellant 
of liability in this case, but the sections do not stand alone in the policy in the 
case at bar. Appellee introduced in evidence the second paragraph of section 
6, art. 9, of the constitution and by-laws of the order, not called to our atten- 
tion in the cases cited, if there was such a rule, which is as follows: 

“The dues are payable in advance and must be paid on or before the Ist of 
the month, with ten days grace.” 

This section applies to policies upon which monthly dues are payabte, and 
means that the insured had ten full days after the Ist day of the month within 
which to pay her July dues. She paid the dues on July 11th, within the period 
of the ten days grace allowed her under the clause last quoted. If there is a 
conflict between this provision and the sections first quoted, which there seems 
to be, the provision most favorable to the insured should be applied and the 
beneficiaries allowed to recover. Under our construction of the latter provision, 
the trial court’s peremptory instruction in favor of appellee was correctly given. 

No error appearing, the judgment is affirmed. 

Kirby, J., dissents. 


UNITED ORDER OF GOOD SAMARITANS v. BANKS. (No. 43.) 
Supreme Court of Arkansas. Dec. 9, 1929. 
22 Southwestern Reporter (2d) 38. 

1. INSURANCE—EVIDENCE AS TO TIMELY PAYMENT OF DUES AND 
PROOFS OF DEATH HELD TO WARRANT RECOVERY ON FRATER- 
NAL BENEFIT POLICY. 

Evidence held sufficient to warrant verdict for plaintiff in action on frater- 
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nal benefit policy, as against contention that there was no proof of payment of 
dues and making and forwarding of proofs of death within time prescribed by 
defendant’s by-laws. 

(For other cases, see Insurance, Dec. Dig. § 819[1, 2].) 


Appeal from Circuit Court, Phillips County; W. D. Davenport, Judge. 

Action by Eliza Banks against the United Order of Good Samaritans. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

A. D. Whitehead, of Helena, for appellant. 

Sheffield & Coates, of Helena, for appellee. 

Butter, J. The appellant is a negro fraternal insurance company, and the 
appellee is a negro woman, the beneficiary in a policy issued to Green Banks, 
by which the order undertook to pay the sum of $350 to the beneficiary upon 
the death of Green Banks, provided the policy at the time of his death was in 
force and effect. The assured died on March 28, 1928, and, payment on the 
policy having been refused, the appellee instituted suit, to which the appellant 
answered, defending on the ground that the policy had lapsed because of the 
nonpayment of the premium for the months of March and February, 1928, on 
or before the 10th of the month, as provided for in the constitution and by-laws 
of the order; that proof of death was not made and forwarded within 60 days, 
as further provided by said constitution and by-laws. There was a trial on 
these issues, which resulted in a verdict and judgment for the appellee for the 
sums sued for. 

It was disclosed by the testimony introduced on behalf of the appellee that 
Eliza Banks, appellee, was the wife of Green Banks, the assured, and that she 
herself paid the premiums due each month; that she.regularly, on or about the 
lst of each month, remitted to the local secretary of the order the monthly 
premium. The appellant introduced the local secretary of the order, Fannie 
Davis, who testified that the monthly premiums due by Green Banks were sent 
to her through the mail and that she received the same. The receipt card kept 
by her for the year beginning 1928 was introduced as an exhibit to her testi- 
mony upon which was the following memorandum in the handwriting of the 
said secretary: 

“United Order of Good Samaritans. 


“Love, Peace, Harmony. 


“Financial card book ———— Valley Queen. 
“Green Banks 

“City, Helena; State, Arkansas. 

“1928, January Dues. Amount paid, 90 
“When paid, 28 

“1928, February Dues. Amount paid, 90. 
“When paid, 23. 

“1928, March Dues. Amount paid, 90. 
“When paid, 18. 

“C. C. Fannie, D. R. S. 

“Address, Helena, Arkansas.” 


The secretary stated that the premiums were received by her and trans- 
mitted promptly to the home office of the appellant order before the 10th of 
each month, and that the February dues were so received and transmitted by 
her, as were also the March dues. She accounted for the receipt card show- 
ing payment on a later date by stating that the receipt card was in the pos- 
session of the assured, who lived several miles out in the country, and that when 
the assured would come in to lodge meetings she would then make the entry 
as of that date, but that in fact the dues were all received and transmitted 
before the 10th of each month. She further testified that about six days after 
the death of Green Banks she sent in the proofs of death to the order. 


There was handed to the secretary by the attorney for the appellant, to 
be introduced as a part of her testimony, proofs of death signed June 16, 1928, 
proofs of death signed July 3, 1928 and proofs of death signed July 14, 1928. The 
secretary stated that she did not know how many proofs of death she sent in; 
that she began sending them in about six days after the death of the assured, 
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and after a time, not having received an answer, she sent in another, and later 
another. 

In another part of her testimony the secretary stated that she wrote for the 
blanks for proof of death within six or seven days after the death of Green 
Banks, and that it was a long time before they (the order) would answer her 
letters. Again she said that they answered in about three weeks or a month, and 
when she would send in a proof of death she would receive no answer, and 
would send in another without any acknowledgement. of its receipt, and that 
the undertaker, Mr. Kesshem, would go to see them; and in still another part 
of her testimony she stated that she sent in the first proof of death in about 
six days after the death of the assured. 

The following questions and answers were given during the taking of this 
witness’ testimony: 

“Q. When you wrote to them on six or seven days after the death of Green 
Banks, you told them that Green was dead? A. Yes, sir; and to please send 
me the death proof. 

“Q. You don’t know whether you sent any more than these three or not? 
A. I don’t know; I sent so many, trying so hard to get the money. I don’t 
know. The man just nearly killed me. 

“Q. He was in good standing with the order, and there was no reason why 
the money shouldn’t be paid? A. They were supposed to pay in 60 or 90 days, 
and, you see, it has been away over a year; they don’t do nothing but highway 
you nohow.” 

By the witness, Fannie Davis, the appellee introduced the following Jetter: 
“Office of Supreme Recorder of Records and Seal of the United Order of Good 

Samaritans : 

“The Society That’s Going and Growing and Scattering Sunshine Wherever it Goes. 
“908 Gaines St. Little Rock, Arkansas. 
June 6, 1928. 


“Mrs. Fannie Davis, Box 668, Helena, Ark. 

“Dear Mrs. Davis: I am writing you again and sending you some more death 
proofs. * * *” (The balance of the letter contained directions as to how to 
make out the death proofs and is signed by W. O. Hill.) 

Another letter, written on the same letterhead, was sent to Fannie Davis 
from Little Rock on June 19th, the first sentence being, “I am sending you some 
more death certificates for Mr. Green Banks. * * *” (The balance of this 
letter contained directions for making out the death proofs and was signed by 
W. O. Hill.) 

On redirect examination of the witness Fannie Davis, the appellant intro- 
duced as Exhibit H to her testimony article 9, sections 7 and 10, and article 10, 
section 1, of the by-laws of the order. Article 9, section 7, provides for the 
forfeiture of the policy where dues are not paid by the 10th of each month. 
Section 10 of the same article provides for the suspension of a member whose 
dues are not paid by the 10th of each month, and bars the beneficiary from 
participating in any benefits where death occurs before the expiration of 30 
days, and that payment of the arrears shall not entitle the beneficiary to any 
benefits if death of the assured occurs during the period of suspension. Article 
10, section 1, makes the failure to make and forward proofs of death within 
60 days after the death of the member an avoidance of the policy. 

[1] The appellant offered no other witness than the said local secretary, and 
none of the records from its office, except those above mentioned. It complains 
that the verdict was not supported by the testimony, in that there was no 
proof of the payment of the dues and the making and forwarding of the proofs 
of death within the time prescribed by the by-laws. The appellant is in error 
as to this contention, for there is sufficient substantial testimony to warrant 
the verdict of the jury. The statements of both the beneficiary, Eliza Banks, 
and of appellaut’s local secretary, Fannie Davis, are positive that the dues 
were paid and transmitted before the 10th of the month, and that the proof of 
death was made long before the 60 days had elapsed from the date of the death of 
assured. The appellant has nowhere disputed this testimony, except by the cir- 
cumstance of the dates appearing on the membership card, showing payment 
of premiums after the 10th of the month, and by saying that the proofs of 
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death exhibited were all dated after the expiration of the 60 days. But the 
secretary’s explanation as to why the dates so appeared on the membership 
card is entirely plausible and reasonable, and while the proofs of death ex- 
hibited all bore dates beyond the 60-day period, yet the appellant failed to 
show that these were all of the proofs of death received by it, and has not 
disputed the testimony of Eliza Banks and Fannie Davis that the first proofs 
of death were sent in within a few days after the death of the assured. 

[2] Appellant also insists that the court’s oral instruction should have told 
the jury that, if the assured had not paid his dues by the 10th of the month, 
he could not recover. We have examined the instruction complained of, and 
find that it clearly presented the plaintiff’s theory of the case, and that the 
converse of that theory was given at the instance of the appellant, in which 
instruction the jury were told, among other things, that, if it found the dues 
were not paid by the 10th of the month, it should find for the defendant. 

The verdict and judgment of the court below is supported by the evidence, 
and the case was submitted under proper instructions, and must therefore be 
affirmed. 


BRYANT v. GUARANTY LIFE INS. CO. (No. 19586.) 
Court of Appeals of Georgia, Division No. 2. Nov. 15, 1929. 
150 Southwestern Reporter 596. 

(Syllabus by the Court.) 

1. INSURANCE—PLAINTIFF TO RECOVER MONEY PAID UNDER MIS- 
TAKE OF FACT MUST ALLEGE AND PROVE GROUND OF MISTAKE, 
PETITION TO RECOVER MONEY PAID UNDER MISTAKE OF FACT 
PREDICATED ON FACTS. NOT SUPPORTING CONCLUSION OF 
PAYMENT DOES NOT SUFFICIENTLY AVER MISTAKE; ALLEGA- 
TION. THAT PLAINTIFF BELIEVED DOCUMENT TO BE GENUINE 
WHEN PAYING MONEY DOES NOT CHARGE DOCUMENT WAS 
NOT GENUINE; PETITION TO RECOVER MONEY PAID SUBSTI- 
TUTED BENEFICIARY WHICH INSURER WAS SUBSEQUENTLY 
REQUIRED TO PAY TO ORIGINAL BENEFICIARY HELD INSUF- 
FICIENT FOR RECOVERY OF MONEY HAD AND RECEIVED (Civ. 
Code 1910, § 4317). 


To entitle a person to recover back money which he has paid to another 
through a mistake of fact, and which he was not in truth liable to pay, the 
plaintiff must allege and prove the ground of such mistake, and a mere general 
allegation in his petition to the effect that the payment was made under a 
mistake of facts is insufficient to show any right to recover. 

(a) Where such a conclusion is predicated upon other facts alleged, and 
these do not support it, the petition is without any sufficient averment as to 
the mistake. 


(b) An allegation that the plaintiff believed a certain document to be genu- 
ine, when paying money thereon, does not amount to a charge that it was 
not genuine. 


(c) In this suit for money had and received, in which the plaintiff insurance 
company sought to recover back from the defendant an amount which it had 
paid to him as the substituted beneficiary of an insurance policy, and which 
the plaintiff had later been required to pay to the original beneficiary, the peti- 
tion contained no allegations to indicate that the payment to the defendant 
was not voluntary, and did not otherwise show the plaintiff entitled to recover 
in a plain action for money had and received. 

(For other cases, see Insurance, Dec. Dig. § 601.) 

2. INSURANCE—PETITION TO RECOVER MONEY PAID TO SUBSTI- 
TUTED BENEFICIARY ALLEGING SUBSTITUTED BENEFICIARY 
WAS VOUCHED INTO SUIT IN WHICH ORIGINAL BENEFICIARY 
RECOVERED HELD INSUFFICIENT; PARTY SUED, VOUCHING 
ANOTHER IN TO DEFENDED ACTION, TO RECOVER AGAINST 
VOUCHEE, HAS BURDEN OF SHOWING THAT VOUCHEE IS RE- 
SPONSIBLE OVER TO HIM; PETITION TO RECOVER MONEY PAID 
SUBSTITUTED BENEFICIARY VOUCHED INTO SUIT BY ORIGINAL 
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BENEFICIARY AGAINST INSURER DID .NOT AFFIRMATIVELY 
SHOW INSURER’S RIGHT TO REMEDY OVER AGAINST SUBSTI- 
TUTED BENEFICIARY (Civ. Code 1910, § 5821). 

Nor was a cause of action shown by the further averments to the effect 
that, after the payment by the plaintiff to the defendant, the original beneficiary 
in a suit to which the defendant was vouched as a party defendant recovered 
of the plaintiff the amount of the policy, since from the petitoin as a whole it 
does not appear that the plaintiff is entitled to an action over against the de- 
fendant on account of the matter involved in the former suit. Where a party 
who is sued vouches another in to defend the action, and where the voucher, 
after judgment against him, brings suit against the vouchee to recover on the 
basis of such judgment, the voucher still has the burden of showing that the 
vouchee is responsible over to him, and to do this will require allegation and 
proof of extrinsic matter, unless the record in the former suit may suffice to 
establish such responsibility. In this case the petition did not affirmatively 
show that the plaintiff was entitled to a remedy over against the defendant; 
nor was this fact disclosed by reference to the pleadings in the former suit, 
copies of which were annexed as exhibits to the instant petition. 

The petition failed to set forth a cause of action, and the general demurrer 
thereto should have been sustained. 

(For other cases, see Insurance, Dec. Dig. § 601.) 


Error from City Court of Albany; Clayton Jones, Judge. 

Suit by the Guaranty Life Insurance Company against Dr. W. M. Bryant. 
Judgment for plaintiff, and defendant brings error. Reversed. 

In a suit by Guaranty Life Insurance Company against Dr. Willie M. 
Bryant, the defendant filed general and specific demurrers to the petition, and, 
the demurrers being overruled, he excepted. 

The plaintiff company paid to the defendant the face amount of an insur- 
ance policy, and was later sued on the policy by another person as beneficiary. 
In that suit there was a recovery against the company, and in the present case 
the plaintiff seeks to recover of the defendant, Bryant, the amount of the 
judgment against it in the other suit, which judgment it has paid. The pett- 
tion in the instant case was filed on November 24, 1928, and, as amended, con- 
tained the following allegations. 

“2. That defendant is indebted to plaintiff upon an implied contract in the 
sum of $179.30, for money had and received without any consideration what- 
soever, and for money paid by reason of a mistake of fact, which the defendant 
is under an obligation from the natural ties of justice and from equity and 
good conscience to refund by reason of the facts hereinafter alleged. 

“3. This plaintiff did issue insurance policy No. 940, upon the life of Alice 
Sanford, wherein Willie Sanford was named as beneficiary, said policy being 
issued by this plaintiff on October 30, 1922. 

“4. That said deceased, Alice Sanford, departed this life on or about the 
13th day of January, 1926, and this defendant, Willie M. Bryant, filed proof 
of death with this plaintiff on or about January 14, 1928, alleging that the said 
Willie M. Bryant was beneficiary, and produced and surrendered said original 
policy wherein said beneficiary was endorsed as changed to defendant on Feb- 
ruary 5, 1923. 

“5. Believing said endorsement to be genuine, and that said Willie M. Bryant 
was entitled to the proceeds of said policy, this plaintiff did, on February 3, 
1928, by check No. 2142, pay to Willie M. Bryant the sum of $125.00 in full 
settlement of said policy No. 940, issued upon the life of Alice Sanford. 

*“6. That on July 28, 1928, there was filed in the city court of Albany, Georgia, 
returnable to the September term, 1928, a suit on said insurance policy wherein 
Willie Sanford was plaintiff and Guaranty Life Insurance Company was named 
as defendant. A copy of said petition, together with the amendment allowed 
by the judge of the city court of Albany, Georgia, at the November term, 
1928, of said court, is hereto attached, marked Exhibits A and B and made a 
part of this petition and paragraph. 

“7. That on the 7th day of September, 1928, this plaintiff filed an answer 
in the city court of Albany, Georgia, and this plaintiff further vouched the said 
Willie M. Bryant into court, giving notice of said suit, and calling upon the 
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said Willie Bryant to appear and defend said action, in accordance with section 
5821 of Michie’s Code of Georgia, 1926, all of which appears of record in the 
city court of Albany, Georgia, wherein this suit is being filed, and a copy of 
said answer and said written notice and voucher is hereto attached, marked 
Exhibit C. and made a part of this petition and paragraph. 

“7-A. That on the 7th day of September, 1928, a copy of said written answer 
and said written notice and voucher, as attached to paragraph 7, as Exhibit 
C, and made a part of this petition, was served upon Willie M. Bryant in person 
by A. J. Denson, deputy sheriff of Dougherty county, Georgia. 

“8. That on November 13, 1928, in the city court of Albany, Georgia, said 
Willie M. Bryant appeared and testified in said case on behalf of said Guaranty 
Life Insurance Company, and judgment was rendered in favor of Willie San- 
ford against Guaranty Life Insurance Company for the principal sum of $125, 
besides $35 attorney’s fee and $19.10 costs, as shown by execution recorded on 
General Execution Docket No. 9, page 96, on November 20, 1928, in the office 
of the clerk of the superior court cf Dougherty county, Georgia, and reference 
to the same is hereby made. 

“9. That this plaintiff paid and satisfied said execution in full on November 
24, 1928.” 

The prayer was to recover the entire amount of the judgment in favor 
of Willie Sanford, including the attorney’s fee and costs. 

As appears from Exhibit A, the suit of Willie Sanford was in the usual 
form, and was an action to recover on the policy by the alleged beneficiary, 
except that it was amended (Exhibit C) so as to allege the following: “That 
the proposed change of beneficiary is not in compliance with the terms of the 
insurance policy and was not made by the request of the insured, Alice San- 
ford. Your petitioner further shows that he was in possession of the policy 
a few days after the death of Alice Sanford, the insured, and there was no 
change of beneficiary endorsed thereon at that time. That at the time of the 
death of the insured the petitioner was the beneficiary and entitled to the 
benefits under the terms of said policy; that said change of beneficiary has 
been endorsed on said policy since the death of the insured and without the 
knowledge and consent of your petitioner.” 

As shown by Exhibit C. the defendant made the following answer in that 
case: 

“4. Said policy, constituting the entire contract between said parties, con- 
tained the following clause or paragraph, to wit: ‘Change of beneficiary. With 
the consent of the company, the insured, if twenty-one years of age, may from 
time to time change the beneficiary by request to the home office upon the 
company’s prescribed form, accompanied by the policy, such change to take 
effect only upon endorsement hereon by the company.’ That said application 
of said insured stated that her age was forty-three years on October 12, 1922. 

“5. That said insured, Alice Sanford, did, on the company’s prescribed form, 
accompanied by the policy, make written request that said beneficiary be 
changed from Willie Sanford to Willie M. Bryant, and said ‘company did, om 
the 5th day of February, 1923, at the written request of said insured, change 
said beneficiary and endorsed the same upon said original policy, and then and 
there Willie M. Bryant became the beneficiary under the terms thereof. 

“6. This defendant did, in accordance with the terms of the said policy, pay 
the said beneficiary, Willie M. Bryant, the sum of $125 in payment of policy 
No. 940, issued upon the life of Alice Sanford, and being the policy sued upon.” 

M. B. Peacock and Bennet & Peacock, all of Albany, for plaintiff in error. 

S. B. Lippitt, of Albany, for defendant in error. 

Bet, J. (after stating the foregoing facts). [1] 1. The plaintiff insurance 
company wrote a policy of insurance upon the life of Alice Sanford, in which 
Willie Sanford was named as beneficiary, but, after the death of the insured, 
paid the face amount of the policy to Willie M. Bryant, upon the theory that 
the policy had been so changed as to make Bryant the beneficiary instead of 
the person originally designated as such. Willie Sanford, claiming that he still 
was the person entitled to receive payment, sued the company and recovered 
a judgment, not only for the face amount of the policy, but for an additional 
sum as the fee of his attorney, together with the costs of court. In that suit 
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the company vouched Bryant into court for the purpose of binding him by such 
judgment as might be rendered against it; and it is now proceeding directly 
against Bryant to recover the loss which it has sustained. The instant suit 
is expressly denominated an action for money had and received, and the ques- 
tion is, Does the petition set forth sufficient facts to show the plaintiff entitled 
to recover? 

We will consider the case first without reference to the fact that the defend- 
ant was vouched in and requested to defend the former suit, because, if the 
petition has otherwise stated a cause of action, it would not be subject to 
general demurrer, even though the act of the plaintiff in vouching the defend- 
ant into the prior litigation may have been ineffectual for the purpose in- 
tended; and, in thus undertaking to determine whether the suit is maintainable 
as a plain action for money had and received, we may also eliminate the fact 
that the plaintiff has been required to pay the amount of the policy to Willie 
Sanford, since it made the payment to the defendant, Bryant, because, if the 
plaintiff has no right to recover independently of such fact, its loss in paying 
the money to Sanford cannot by suit be transferred to Bryant. 

The petition avers that the defendant is indebted upon an implied contract 
for money had and received without any consideration whatever, and for money 
paid by reason of a mistake of fact which the defendant is under an obligation, 
from the natural ties of justice and from equity and good conscience, to refund, 
“by reason of facts hereinafter alleged.” The plaintiff thus planted his case 
specifically upon such additional facts as would thereafter be shown in the 
petition, and (aside from the allegations with respect to the suit of Sanford, 
the vouching in of Bryant, and Sanford’s judgment against the plaintiff, to- 
gether with the plaintiff’s satisfaction of such judgment) the petition contains 
no further averments to sustain the claim against Bryant, except that he 
produced and surrendered the original policy wherein the beneficiary was in- 
dorsed as changed, and that the plaintiff, believing this indorsement to be genu- 
ine, paid the proceeds of the policy to him. These facts do not show that the 
money was paid without any consideration whatever, or that it was paid by 
reason of a mistake of facts, or that the defendant was under an obligation, 
from the natural ties of justice and from equity and good conscience, to refund 
it. 

The petition in one place alleged by conclusion that the defendant was in- 
debted, and referred to averments to be made elsewhere as sustaining such con- 
clusion; whereas an examination of the facts thus indicated discloses that they 
do not support the charge. For aught that appears, the defendant may have 
paid to the insured or to the original beneficiary a sufficient consideration (as- 
suming that such was necessary) to entitle him to be substituted as the payee 
of = policy. In that case, a consideration to the company would not be es- 
sential. 

There is nothing to show that the company acted upon a mistake of fact; 
the mere general statement as to such mistake being insufficient to raise any 
issue. Cox v. Mercer, 74 Ga. 399; Williamson v. Marchman, 35 Ga. App. 710(2), 
134 S. E. 625. The allegation that the plaintiff believed that the indorsement 
purporting to change the beneficiary was genuine does not amount to a charge 
that it was not genuine, nor does this fact otherwise appear. In this state of 
the record it is to be inferred that the indorsement was genuine, and there is 
nothing to indicate that it was not also valid. Charleston, etc., R. Co. v. Au- 
gusta Stockyard Co., 115 Ga. 70, 41 S. E. 598. The defendant could have sub- 
mitted an indorsement changing the beneficiary to himself, which might have 
been insufficient to entitle him to the money, and yet not place him in bad 
conscience, if he failed to refund it once it was paid to him. Whitehurst v. 
Mason, 140 Ga. 148(3), 78 S. E. 938. 


“Even where money is paid under a mistake of fact, or in ignorance of 
facts, it cannot be recovered, unless the circumstances are such that the party 
receiving it ought not, in equity and good conscience, to be allowed to retain 
it. Atlanta Telephone & Telegraph Co. v. Fain, 16 Ga. App. 475(2), 85 S. E. 
791, and citations. * * * The expression, ‘in equity and good conscience,’ as 
above used, refers only to the acts and intentions of the person receiving 
the money as affecting the other party to the transaction. If he has acted in good 
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faith and in good conscience with the person paying the money, he is entitled 
to retain it, even if his actions and intentions may not have been in good faith 
and in good conscience as regards other persons not connected with the trans- 
action.” Stern v. Howell, 33 Ga. App. 693(2), 127 S. E. 775. 

According to the Code, payments “made through ignorance of the law, or 
where the facts are all known, and there is no misplaced confidence and no 
artifice, deception, or fraudulent practice used by the other party, are deemed 
voluntary, and cannot be recovered back, unless made under an urgent and im- 
mediate necessity therefor, or to release person or property from detention, 
or prevent an immediate seizure of person or property. Civil Code 1910, § 
4317. 

So far as appears, the payment in this case was entirely voluntary; and, if 
so, it is gone, and the plaintiff cannot retrieve it. As was held in Camp v. 
Phillips, 49 Ga. 455, to entitle a person to recover back money which he has 
paid, on the ground that it was paid to the defendant through a mistake or 
ignorance of facts, which he sets up as showing there was no legal liability on 
him to pay, the plaintiff should allege and show on the trial that at the time 
of the payment he was mistaken as to such facts, or ignorant of their exist- 
ence. See, also, Arnold v. Georgia R. Co., 50 Ga. 304(3); Strange v. Franklin, 
126 Ga. 715, 55 S. E. 943; McCarty v. Mobley, 14 Ga. App. 225(3), 80 S. E. 
523; Decatur County v. O’Neal, 38 Ga. App. 158, 142 S. E. 914. 

It follows from what has been said that the petition fails to set forth a 
cause of action, unless the facts touching the suit and recovery by Willie San- 
ford, the plaintiff’s payment of the judgment in Sanford’s favor, and the defend- 
ant’s connection with that suit as vouchee, should necessitate a different con- 
clusion. We will next consider the case in the light of such additional circum- 
stances. 

[2] 2. If the transaction between the plaintiff and the defendant Bryant 
was not had under such circumstances that the plaintiff would be entitled to 
recover back the payment under the other facts appearing, we are unable to 
perceive wherein the action is made good by the additional averments touching 
the litigation with Sanford and Bryant’s connection with it as vouchee. The 
law provides that, “where a defendant may have a remedy over against another, 
and vouches him into court by giving notice of the pendency of the suit, the 
judgment rendered therein will be conclusive upon the party vouched, as to 
the amount and right of the plaintiff to recover.” Civil Code 1910, § 5821. But 
by the very terms of this principle it has no application so as to bind the vouchee, 
unless the defendant in the former suit was entitled to a remedy over against 
him; and whether he was so entitled is a question not settled by the former 
judgment. The voucher still has the burden of showing that the vouchee is 
responsible over to him, and to do this will require allegation and proof of ex- 
trinsic matter, unless the record in the former suit may suffice to establish such 
responsibility. 

In the suit of Sanford he alleged by amendment that “the proposed change 
of beneficiary” was made without his knowledge and consent, and was not in 
compliance with the terms of the policy, not having been made by the request 
of the insured, and that it was indorsed upon the policy after the insured’s death, 
On the contrary, it was averred in the company’s answer in that case that the 
beneficiary was changed by written request of the insured and by due indorse- 
ment upon the policy, so that Bryant became the substituted beneficiary under 
the terms of the contract. But the scope of these averments was not such as 
to bring into question any act of Bryant’s such as would render him liable 
over to the insurer in the event of Sanford’s recovery. 


The judgment in Sanford’s favor, based upon the above allegations, had the 
effect of adjudicating that Sanford remained the true beneficiary under the 
terms of the policy, but determined no issue as to whether Bryant was guilty of 
any fraud, deception, or other misconduct by which the company was misled 
or injured. There was no averment in either case that the papers upon which 
the company acted were not genuine, although they may have been insufficient 
to effect a change of beneficiary and to oust Sanford from any claim under 
the policy. The issue could have related to the effect of the papers, and not 
to their genuineness, and, so far as appears, the company acted with all the 
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facts before it. Considering all the allegations in both suits, the payment which 
the company made to Bryant could have been voluntary, and not subject to 
be recovered back, or it could have been received under such circumstances 
that Bryant could in equity and good conscience retain it. 

Moreover, the company would have no right of acti8n over against Bryant 
for any act on his part which tended to cause the loss, unless the company 
was free from any concurrence therein, and, since it appears that the policy 
in question provided that a change in the beneficiary could be made only by 
the consent of the company duly indorsed upon the policy, and since there is 
nothing to show any misplaced confidence, or any fraud or deception by the 
other party, it does not appear that the company’s loss should be attributed 
solely to the conduct of Bryant, but the necessary inference is that its own 
voluntary action was contributory thereto. 

A right of action over may exist by operation of law or ex contractu, but 
the plaintiff wholly fails to show any facts that would authorize the action 
under legal principles, and there is no claim of any agreement to indemnify. 

We have stated some of the reasons why we think the petition fails to 
show a proper case of vouching, and, deeming these to be sufficient, we will 
not further prolong this discussion. There may or may not be other reasons 
why the defendant cannot be held as a vouchee, under the facts appearing; 
the observations made are not intended to be exhaustive. The law authorizing 
the practice of vouching has been the subject of thorough consideration in sev- 
eral cases both by this court and by the Supreme Court, and we could not 
hope to add anything worth while to what already appears in the published 
report. Our conclusion, we think, will be found to be supported by the fol- 
lowing cases: Western & Atlantic R. Co. v. City of Atlanta, 74 Ga. 774(3, 4); 
Faith v. City of Atlanta, 78 Ga. 779(1), 4 S. E. 3; Taylor v. Allen, 131 Ga. 416, 
62 S. E. 291; Charleston, etc., Ry. Co. v. Union Warehouse & Compress Co., 
139 Ga. 20, 76 S. E. 360; Whitehurst v. Mason, 140 Ga. 148(3), 78 S. E. 938; 
McArthor v. Ogletree, 4 Ga. App. 429, 61 S. E. 859; Byne v. Mayor, etc., of 
Americus, 6 Ga. App. 48(1, 2), 64 S. E. 285; Raleigh & Gaston R. Co. v. West- 
ern & Atlantic R. Co., 6 Ga. App. 616(1), 65 S. E. 586; Central of Georgia Ry. 
Co. v. Macon Ry. & Light Co., 9 Ga. App. 628, 71 S. E. 1076. 

The court erred in not sustaining the general demurrer and dismissing the 
petition. It is unnecessary to pass upon the special grounds of the demurrers. 
Judgment reversed. 

Jenkins, P. J., and Stephens, J., concur. 


HARRIS v. BANKERS’ HEALTH & LIFE INS. CO. OF MACON. (No. 19623.) 
Court of Appeals of Georgia, Division No. 2, Dec. 14, 1929. 
150 Southeastern Reporter 856. 

1. INSURANCE—BENEFICIARY COULD NOT RECOVER ON POLICY 
PROHIBITING OTHER INSURANCE UNLESS AUTHORIZED, WHERE 
INSURED HAD PRIOR POLICY NOT AUTHORIZED AND INSURER 
DID NOT WAIVE CONDITION. 

Where life policy provided that it would be void if there was in force pre- 
vious policy unless first policy contained indorsement by officer of insurer 
authorizing another policy and prohibited agent from waiving any forfeiture or 
binding company by representation, and evidence showed that there was pre- 
existing policy, in force when policy sued on was issued, and that pre-existing 
policy contained no indorsement authorizing issuance of policy sued on, and 
there was nothing to show that condition against other insurance was waived, 
or that insurer’s officers had knowledge of existing policy, beneficiary under 
second policy was not entitled to recover. 

(For other cases, see Insurance, Dec. Dig. § 301.) 

2. INSURANCE—INSURER NOT OFFERING TO REFUND PREMIUM 
WAS NOT ESTOPPED FROM DEFENDING POLICY FOR VIOLATION 
OF PROVISION AGAINST OTHER INSURANCE. 

Insurer, by failure to offer to refund premium and by retention of premium, 
~ ars from urging defense that stipulation against other insurance had 

een violated. 


(For other cases, see Insurance, Dec. Dig. § 615.) 
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Error from Superior Court, Richmond County; A. L. Franklin, Judge. 

Action by Essie Harris against the Bankers’ Health & Life Insurance 
pany of Macon, Ga. To review a judgment of nonsuit, plaintiff brings 
Affirmed. 

Fleming & Fleming, of Augusta, for plaintiff in error. 

Turpin & Lane, of Macon, and Cumming & Harper, of Augusta, for defend- 
ant in error. 

Syllabus Opinion by the Court. 

Bew, J. [1] 1. This was a suit by the beneficiary against the insurer to re- 
cover on a life insurance policy. The policy contained the following provisions: 
“This policy shall be void if there shall be in force on the life of the insured 
a policy previously issued by the company, unless the first issued policy con- 
tains an indorsement signed by an officer of the company authorizing this 
policy to be in force at the same time. * * * No person except the president 
or secretary has the power to modify or in the event of lapse to reinstate this 
policy or to extend the time of payment of the premiums. * * * No agent 
has the power on behalf of the company to waive any forfeiture, or to bind 
the company by making any promise, or by making or receiving any representa- 
tion or information.” Upon the trial the plaintiff’s evidence showed without 
dispute that at the date of the issuance of the policy there was of force a pre- 
existing policy in the same company upon the life of the insured, upon which 
there was no indorsement authorizing the issuance of the policy sued on. 
There was nothing to indicate that either the president or the secretary, or 
any other officer of the company having authority to make or alter contracts, 
had ever waived the condition as to other insurance, or had any knowledge of 
the existence of the first policy as applying to the insured, nor did the fact 
of such previous insurance appear in. the application. Held, under the evi- 
dence, the plaintiff was not entitled to recover, and the court properly granted 
a nonsuit. Home Friendly Society v. Berry, 94 Ga. 606, 21 S. E. 583; Life 
Insurance Co. of Va. v. Fitzgerald, 143 Ga. 725, 85 S. E. 913; National Life & 
Accident Insurance Co. v. Weaver, 38 Ga. App. 590 (3), 144 S. E. 682. 

[2] 2. The above ruling is not altered by the fact that the defendant in- 
surer may not have offered to refund the premiums which had been paid under 
the policy. The defendant was not estopped, by retaining the premiums, from 
urging the defense that the stipulation as to other insurance had been violated. 
Beasley v. Phoenix Insurance Co., 140 Ga. 126, 78 S. E. 722; Columbian National 
Life Insurance Co. v. Mulkey, 146 Ga. 267 (2), 91 S. E. 106; Wilkins v. National 
Life & Accident Insurance Co., 23 Ga. App. 191 (4), 97 S. E. 879. 

Judgment affirmed. 

Jenkins, P. J., and Stephens, J., concur. 


CHICAGO NAT. LIFE INS. CO. v. ee a 19815.) 
Supreme Court of Illinois. Dec. 20, 
169 Northeastern Reporter 218. 

1. INSURANCE—WHERE LANGUAGE OF LIFE POLICY IS AMBIGU- 
OUS, IT IS NOT PRESUMED THAT LEGISLATURE IN PRESCRIB- 
ING INCONTESTABLE CLAUSE INTENDED LANGUAGE TO BE 
CONSTRUED FAVORABLY OR UNFAVORABLY TO EITHER PARTY 
(Laws 1921, p. 482, § 1, par. 3). 

It is not to be presumed that Legislature, in prescribing terms of insurance 
contract in Laws 1921, p. 482, § 1, par. 3, intended that language should be 
understood in manner favorable or unfavorable to either party, or that it should 
receive anything but fair reasonable construction to carry out legislative intent 
that life policies should be incontestable after two years from their date with- 
out any qualifications, except those mentioned in statute, and this rule of con- 
struction applies only in cases where language is uncertain or ambiguous. 

(For other cases, see Insurance, Dec. Dig. § 155.) 

3. INSURANCE—INCONTESTABLE CLAUSE IN LIFE POLICY TO MAKE 
POLICY INCONTESTABLE WHEN IN FORCE FOR ONE YEAR AF- 
TER DATE OF ISSUE AND THAT YEAR IS “DURING” INSURED’S 
LIFETIME (Laws 1921, p. 482, § 1, par. 3). 

Clause that life policy shall be incontestable after it has been in force dur- 
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ing lifetime of insured, for one year from date of issue, held to make policy in- 
contestable when it has been in force for one year after date of its issue and 
that one year has been during lifetime of insured under Laws 1921, p. 482, § 1, 
par. 3, since “during” means “ in the time of” or “as long as existence of.” 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeal from appellate Court, Second District, on Appeal from Circuit Court, 
Winnebago County; Edward D. Shurtleff, Judge. 

Suit by the Chicago National Life Insurance Company against Elmer Car- 
baugh. A decree dismissing the bill was affirmed by the Appellate Court (254 
Ill. App. 82), and complainant appeals. Affirmed. 

Lee D. Mathias, of Chicago, and Karl J. Mohr, of Rockford, for appellant. 

Hall & Dusher, of Rockford, for appellee. 

Dunn, J. The circuit court of Winnebago county sustained a demurrer to a 
bill filed by the Chicago National Life Insurance Company against Elmer Car- 
baugh to cancel an insurance policy upon the life of Bessie V. Carbaugh, in 
which Elmer Carbaugh was the beneficiary, for fraud in procuring the policy 
to be issued. The complainant electing to stand by its bill, it was dismissed 
for want of equity. The Appellate Court (254 Ill. App. 82) affirmed the judg- 
ment and granted a certificate of importance and appeal to this court. 

The policy was issued on November 16, 1927, upon a written application 
to the insurance company made by Bessie V. Carbaugh, the insured. She died 
on May 16, 1928. The bill contained a copy of the application, and alleged in 
detail that the answers made by the insured to various questions in the appli- 
cation, which were specifically mentioned and were material to the contract, 
were false and were known by the insured to be false, and that, had the com- 
plainant known that such answers were false, it would not have issued the 
policy; that such answers were made falsely and fraudulently, for the express 
purpose of obtaining the policy; that the complainant believed the answers 
contained in the application were true and issued the policy relying upon their 
truth; that the complainant did not know any of the statements contained 
in the application were false until after the death of the insured, when, upon 
investigation, it found that such answers were false. 

[1-3] The policy contained the following provision: “This policy is free 
from restriction as to occupation, residence or travel, and shall be incontestable 
after it shall have been in force, during the lifetime of the insured, for one year 
from date of issue, except for nonpayment of premiums.” 


The reason advanced by the appellee to sustain the decree is that equity 
has no jurisdiction of the bill because the complainant has a plain and adequate 
defense at law to a suit upon the policy. It was held in Des Moines Life Ins. 
Co. v. Seifert, 210 Ill. 157, 71 N. E. 349, that a court of equity has no jurisdic- 
tion, in the absence of allegations of special circumstances, to entertain a bill 
by an insurance company after the death of the insured, against the beneficiary 
named in its policy of insurance, to cancel a policy which was obtained by the 
false statements of the insured, for the reason that the company has a plain and 
adequate defense at law to a suit upon the policy. This clause is required 
in all the policies of life insurance issued or delivered in this state since Janu- 
ary 1, 1908, by an act regulating the conditions and provisions of life insurance 
policies, passed in 1907 and subsequently amended. Laws of 1921, § 1, par. 3, 
p. 482. The provision in question is the language of that paragraph, except that 
the time stated is one year instead of two years. So far there is no disagree- 
ment between the parties, but they disagree as to the question of what period 
of time is fixed by this clause within which the policy may be contested for 
fraud. Counsel for the appellee regard it as of importance to have in mind 
in determining this question the rule that the language of the insurance pol- 
icy, when uncertain or amgibuous, is to be construed in favor of the insured 
and most strongly against the insurer. In reference to the application of this 
rule we have said: “It is not to be presumed that the Legislature in prescrib- 
ing the terms of the contract intended that the language used should be under- 
stood in a manner favorable or unfavorable to either party, or that it should 
receive any other than a fair and reasonable construction to carry out the 
legislative intent that policies of life insurance should be incontestable after 
two years from their date, without any qualification except those mentioned 
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in the statute.” Ramsey v. Old Colony Life Ins. Co., 297 Ill. 592, 131 N. E. 
108, 110. This rule of construction by its terms applies only in cases where 
the language is uncertain or ambiguous. It is also to be borne in mind that in 
the construction of writings, whether contracts or statutes, they are to be in- 
terpreted according to their ordinary meaning, where there is no ambiguity. in 
the language. The rule is of no importance in this case for ascertaining the 
intention of the parties. The question is one. of statutory construction, and 
there is no ambiguity in the language. 

Counsel for the appellant say there would be no difficulty with respect to the 
meaning of this clause if the words “during the lifetime of the insured” were 
omitted. The clause would then read that the policy “shall be incontestable 
after it shall have been in force for one year from date of issue.” However, 
the words “during the lifetime of the insured” were not omitted and must be 
given their ordinary meaning, which is not ambiguous. “During” means “in 
the time of,” or “as long as the existence of.’ The clause means “in force in 
the lifetime of the insured for one year.” So with reference to the suggestion 
of the appellant that neither would there be any difficulty with respect to the 
meaning of the words “during the lifetime of the insured” if those words were 
transposed so as to follow the word “issue,” making the clause read that the 
policy “shall be incontestable after it shall have been in force for one year 
from date of issue, during the lifetime of the insured.” There is no difference 
in meaning whether the words “during the lifetime of the insured” are used 
immediately after the word “force” or immediately after the word “issue”; 
whether the policy must be “in force in the lifetime of the insured for one year 
from date of issue” or “in force for one year from date of issue in the lifetime 
of the insured.’ The meaning of the two forms of expression is identical. The 
object of the provision of the statute is to require the policy to be incontest- 
able after it shall have been in force for two years from its date, except for 
the reasons specified in the statute, and that this period shall also elapse during 
the lifetime of the insured. The claim of the appellant is that, if the policy 
is in force for one moment during the lifetime of the insured, then it has been 
in force during the period of his lifetime, and that, where a policy of insurance 
is in force at all during the lifetime of the insured, it is incontestable for fraud 
after the expiration of one year from the date of its issue, provided that it 
was in force at the time of the death of the insured. Such an interpretation 
is in violation of the language of the policy. The condition which makes a 
policy incontestable requires that the policy shall have been in force during the 
lifetime of the insured for one year “from date of issue.” We do not think 
of any form of words which would make it more apparent that the policy should 
have been in force for one year after the date of its issue and that that one 
year should be during the lifetime of the insured. It is argued that this con- 
struction makes the period within which the policy could be contested for fraud 
indefinite; that if, to be incontestable, it had to be in force for one year during 
the lifetime of the insured after its date of issue, it would not become incon- 
testable until one year after it became effective, and this might be long after 
its date of issue, and if at any time after it became effective it ceased to be 
effective or lapsed and was later reinstated, the intervening time would have 
to be added to the period within which it might be contested. No such ques- 
tions arise in this case. There was no lapse, no reinstatement, no period after 
the policy became effective when it was not in force, and it was not in force 
during the lifetime of the insured for one year from the date of its issue. 

The decree of the circuit court was right. The judgment of the Appellate 
Court is affirmed. 
Judgment affirmed. 











Jones v. Loaleen Mut. Ben. Ass’n. 


JONES v. LOALEEN MUT. BEN. ASS’'N. (No. 19813.) 
Supreme Court of Illinois. Dec. 20, 1929. 
169 Northeastern Reporter 254. 

1. INSURANCE—BURDEN OF PROVING LACK OF FUNDS WITH 
WHICH TO PAY DEATH BENEFIT CERTIFICATE, PROVIDING FOR 
PAYMENT IF ASSESSMENT ON MEMBERS SHOULD YIELD SUF- 
FICIENT FUNDS, HELD ON INSURER. 

In suit on death benefit certificate, providing for payment of certain amount 
if assessment on members of $1 per member would yield that amount, burden 
was not on beneficiary to prove that association had sufficient money to pay 
certificate, since lack of funds was affirmative defense. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

6. INSURANCE— REORGANIZED DEATH BENEFIT ASSOCIATION, 
WHICH TOOK OVER ASSETS AND ASSUMED LIABILITIES OF OLD 
ASSOCIATION, HELD LIABLE ON CERTIFICATE ISSUED BY ORIG- 
INAL ASSOCIATION (Laws 1927, p. 566; p. 587, § 15). 

Where death benefit association, organized under an act concerning cor- 
porations approved April 18, 1872, was directed by Laws 1927, p. 366, to wind up 
its business, and reincorporated as provided by Laws 1927, p. 587, § 15, and took 
over assets and assumed liabilities of old association, such association became 
liable on original certificate issued to members. 

(For other cases, see Insurance, Dec. Dig. § 66.) 


7. INSURANCE — REINCORPORATED DEATH BENEFIT ASSOCIA- 
TION’S LEVYING TWO ASSESSMENTS ON CERTIFICATE ISSUED 
BY OLD ASSOCIATION HELD TO NEGATIVE CONTENTION THAT 
PROVISION FOR ASSUMING LIABILITIES WAS UNLAWFULLY IN- 
SERTED IN REINCORPORATION CHARTER. 

Where death benefit association, directed by Laws 1927, p. 366, to discontinue 
business, and reorganized as by Laws 1927, p. 587, § 15, in ac- 
tion to recover on certificate issued by original association, reincorporated as- 
sociation’s levying two assessments on original certificate held to negative con- 
tention that provision for assumption of liabilities of old association was inserted 
in charter of reincorporated association by director of department of trade 
and commerce without authority of law. 

(For other cases, see Insurance, Dec. Dig. § 66.) 

9. INSURANCE—CLAUSE IN CHARTER OF REINCORPORATED DEATH 
BENEFIT ASSOCIATION, MAKING MEMBERS OF OLD ASSOCIA- 
TION MEMBERS OF REINCORPORATED ASSOCIATION, HELD NOT 
PROHIBITED BY STATUTE (Laws 1927, p. 366; p. 587, § 15). 

Laws 1927, p. 366, directing death benefit associations to wind up their busi- 
ness, and Laws 1927, p. 587, § 15, permitting such corporations to reincorporate, 
association held liable on certificate issued by old association, where new cer- 
tificate for smaller amount was not delivered until after death of member. 

(For other cases, see Insurance, Dec. Dig. § 66.) 

10. INSURANCE—REINCORPORATED DEATH BENEFIT ASSOCIATION, 
ASSUMING LIABILITY TO MEMBERS OF OLD ASSOCIATION, HELD 
LIABLE ON CERTIFICATE ISSUED BY OLD ASSOCIATION, WHERE 
NEW CERTIFICATE WAS NOT DELIVERED UNTIL AFTER MEM- 
BER’S DEATH (Laws 1927, p. 366; p. 587, § 15). 

Where nonprofit death benefit association, directed by Laws 1927, p. 366, to 
wind up its business, on reincorporating as permitted by Laws 1927, p. 587, § 15, 
provided that members of old association could become members of new associa- 
tion, reincorporated association held liable on certificate issued by old association, 
where new certificate for smaller amount was not delivered until after death of 
member. 

(For other cases,-see Insurance, Dec. Dig. § 66.) 

11. INSURANCE—“CONTRIBUTION,” AS USED IN DEATH BENEFIT 
CERTIFICATE, HELD TO HAVE SAME MEANING AS “ASSESS- 
MENT,” WHERE CONTRIBUTION HAD TO BE PAID TO PREVENT 
LOSS OF MEMBER’S RIGHTS. 

Where certificate of nonprofit death benefit association provided for volun- 
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tary contribution to pay losses, which had to be paid by members to prevent loss 
of right under certificate, “contribution,” as used in such certificate, held to 
have same meaning as “assessment.” 

(For other cases, see Insurance, Dec. Dig. § 192[1].) 

Appeal from Appellate Court, Fourth District, on Appeal from Williamson 
County Court; A. D. Morgan, Judge, presiding. 

Action by Susan A. Jones against the Loaleen Mutual Benefit Association. 
From a judgment of the Appellate Court for the Fourth District, affirming a 
judgment of the county court of Williamson county for plaintiff, defendant ap- 
peals. Affirmed. 

Smith & Smith, of Flora, and Hal G. Gallimore, of Carterville, for appellant. 

White & Quindry, of Marion, for appellee. 

SAMUELL, J. This is an appeal, on a certificate of importance, from the judg- 
ment of the Appellate Court for the Fourth District, affirming a judgment of 
the county court of Williamson county against appellant, the Loaleen Mutual 
Benefit Association, in a trial without a jury at the March term, 1929. Appellee, 
Susan A. Jones, brought suit against appellant on membership certificate No. 
2562, issued to Samuel C. Jones on May 25, 1926, for the sum of $1,000, in which 
certificate appellee was named beneficiary. 

The declaration of appellee contains the common counts and one special 
count. Substantially, the special count alleges the defendant, the Loaleen Mu- 
tual Benefit Association, a corporation, on May 25, 1926, made and executed its 
membership certificate to Samuel C. Jones, wherein the defendant promised and 
agreed to pay appellee, who is the wife of Jones, upon his death, the sum of 
$1,000 upon the terms and conditions in said membership certificate contained; 
that the certificate contained the condition that, should one full contribution 
amount to less than $1,000 or benefit to be paid, then there should be paid only 
a. pro rata of the sum so realized from a contribution of $1 per member; that 
Jones died February 12, 1928, at the age of 62 years; that proof of death was 
duly made, and that Jones performed all the terms and conditions of the cer- 
tificate of membership; that on the Ist day of August, 1927, the Loaleen Mutual 
Benefit Association reincorporated under the same name, and that under the 
articles of reincorporation it transferred all of its assets to the reincorporated 
company, which likewise assumed all of the liabilities of the old company, and 
that the members of the old company ipso facto became members of the new 
company; that by means thereof the new company became liable in the sum of 
$1,000. General and special demurrers were overruled by the court. Appellant 
then pleaded the general issue and a plea of ultra vires, together with other 
special pleas. Demurrers to all special pleas were sustained by the court. It 
was then stipulated that the defendant might introduce any and all evidence in 
defense of the case that might be legal and proper under any special plea, un- 
der its plea of general issue verified. 

The Loaleen Mutual Benefit Association was incorporated under “An act 
concerning corporations,” approved April 18, 1872, as a corporation not for pe- 
cuniary profit. Under this act it was provided, among other things, that as- 
sociations so organized with the intention of benefiting widows, orphans, etc., 
where no annual dues or premiums are required and where the members shail 
receive no profit, shall not be deemed insurance companies. On May 25, 1926, 
the Loaleen Mutual Benefit Association, pursuant to this act, issued its certi- 
ficate of membership No. 2562, certifying that Samuel C. Jones was a member of 
said association, and upon satisfactory proof of death the association would pay 
appellee $1,000, provided, among other things, “that, should one full contribution 
amount to less than $1,000 or benefit to be paid, then there shall be paid only a 
pro rata of said sum as realized from a contribution of $1 per member.” The 
certificate makes no reference to any by-laws of the association. Jones paid his 
regular assessments until the date of his death. 

In 1927 the Legislature, as stated by appellant, “recognizing the abuses un- 
der the existing law permitting the incorporation of associations for the pur- 
pose of benefiting the widows, heirs, etc., without any regular payments of dues 
or assessments,” passed two laws. The first was entitled “An act to amend sec- 
tions 29 and 31 of ‘An act concerning corporations,” approved April 18, 1872. 
Laws 1927, p. 366. Section 29 provides how such associations or corporations 
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may be formed. Section 31 provides, among other things, that “associations and 
societies which are intended to benefit any person or persons or widows, or- 
phans, heirs and devisees of deceased members thereof, and members who have 
received a permanent disability, and where no annual dues or premiums are re- 
quired, and where the members shall receive no money as profit or otherwise, 
except for permanent disability, heretofore incorporated under the provisions of 
this act, shall not, after this act becomes effective, engage in such business other 
than that they may retain their corporate existence for six months for the sole 
purpose of winding up their business or reincorporating under some act, the en- 
forcement of which comes within the jurisdiction of the Department of Trade 
and Commerce of this state.” 

On the same date the Legislature passed House Bill No. 419, which provided, 
among other things, that mutual benefit associations could be formed under the 
act, but that the maximum amount of benefits to be paid under a certificate to 
be issued by such an association should not exceed $800 for members between 
the ages of 56 and 65 years; that such association should issue certificates of 
membership specifying the sum of money which the association would pay upon 
death, and that the association would be obligated to pay the beneficiary or 
member, as the case may be, the amount specified in the certificate not later 
than three months after the date due, but that “in no case shall the association 
be liable on any one certificate for an amount greater than one dollar ($1.00) 
per member in good standing,” and that “any existing domestic corporation 
transacting business under an act entitled ‘An act concerning corporations,’ ap- 
proved April 18, 1872, as a corporation not for pecuniary profit, for the purpose 
of benefiting the widows, orphans, heirs and devisees of deceased members 
thereof, * * * and where the member shall receive no money as profit; * * * 
and all associations engaged in the business of insurance of lives of its members 
and not subject to any other of the insurance laws of this state, shall reincor- 
porate under its existing corporate name, or a corporate name selected for that 
purpose in accordance with this act under the provisions of this act upon filing 
with the Director of Trade and Commerce, a declaration of its desire to do so, 
signed and duly acknowledged by a majority of the board of directors, * * * 
together with a certificate of association as required of associations proposing 
to organize under the provisions of this Act.” Laws 1927, § 15, p. 587. 

Pursuant to the above acts of the Legislature the Loaleen Mutual Benefit 
Association reincorporated and was issued a certificate on November 18, 1927, 
retaining the same name. For descriptive purposes we will designate this rein- 
corporated association as “the new association.” The charter of the new associa- 
tion contains the following provisions: “All assets of the existing corporation 
herein referred to as the corporation, shall be transferred to the reincorporated 
association herein referred to as the association, and the association shall assume 
all the liabilities of the association, likewise all of the members of the corporation 
shall ipso facto become members of the association, and the association shall issue 
to each member a certificate of membership, the purpose of the provisions of 
this section being to effect the continuation of the corporation in so far -as 
possible.” The charter also provides that all persons becoming members 
between the ages of 51 and 66 years, inclusive, shall be paid a maximum of $500. 
The officers of the old corporation became officers of the new association. It 
appears from the record in this case that after the organization of the new 
association it continued to levy and collect assessments from Samuel C. Jones 
on the original certificate, No. 2562. The record further indicates a new cer- 
tificate for $500 was issued to Jones, dated January 1, 1928, but that the same 
was not delivered until after the date of his death. 

[1] It is first contended by appellant that it was error on the part of the 
trial court to allow the benefit certificate to be read in evidence, for the reason 
that the declaration alleges a promise to pay a specific and definite sum, while 
the certificate presented and read in evidence contained on its face a condition 
limiting payment to a sum not in excess of $1 per member, and that, inasmuch 
as there was no proof that any contributions had been received by appellant 
for the benefit of appellee, nor any proof that a call for contributions had been 
made tending to show how much would be contributed if a call had been made, 
there is a variance between the allegations contained in the declaration and the 
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proof; that the burden rested upon appellee to allege and prove appellant had 
received the contributions to the amount alleged in the declaration; that the 
certificate is not an unconditional promise to pay $1,000, but is a promise to pay 
$1 per member for those who make a contribution of that amount, and if the 
sum received upon such a contribution is less than $1,000 appellee shall only 
receive a pro rata amount based upon the contributions actually made. 

Appellant by its argument would impose upon appellee, in case sufficient 
contributions had not been made, the duty of going into a court of equity for the 
purpose of compelling the officers of the association to collect sufficient contri- 
butions to pay the amount. We cannot subscribe to this theory. If the neces- 
sary contributions had not been or could not be collected, this, in our judgment, 
was an affirmative defense which should have been pleaded by appellant. The 
knowledge of such facts was peculiarly within the possession of appellant, and 
until it had pleaded such an affirmative defense we are of the opinion that it 
was fair to assume that the amounts had been collected and were available for 
the payment of the certificate. The case of Covenant Mutual Life Ass’n v. Kent- 
ner, 188 Ill. 431, 58 N. E. 966, announces the rule that in a suit on a benefit 
certificate providing for the payment of the amount thereof, if an assessment 
would yield that much, the damages are presumed to be the full amount of the 
certificate, in the absence of evidence that they are less because an assessment 
would not realize the full amount. 

It is next contended by the appellant that the act of 1927, amending sections 29 
and 31, forced the old Loaleen association to suspend business on July 1, 1927, and 
that it could exist only six months thereafter for the purpose of winding up its 
affairs. We think it unnecessary to discuss this particular point, for the reason that 
the reincorporated company assumed the obligations of the old association, and 
the question as to whether the old association must wind up its affairs within the 
six months period is therefore immaterial. Any possible determination of the ques- 
tion would not aid the court in arriving at a solution of the problems presented in 
this case. 

; [2] It is also contended that the old association would not be liable on any of 
its certificates, where the liability occurred after July 1, 1927. This is a rather 


forced interpretation of the statute, and is not justified by its language. If the 


statute plainly stated that which appellant implies, it would violate section 14 or 
article 2 of the Constitution of 1870, which inhibits the General Assembly from 
adopting any statute impairing the obligation of contracts. The certificate of mem- 
bership issued to Samuel C. Jones by the old association in 1926 was a contract or 
agreement to pay a sum of money at the time of his death, provided he paid the 
assessments as they became due. Under the terms of this contract the association 
had no right to cancel the contract. Neither did the Legislature have the right to 
interfere with the contract made between the certificate holder and the certificate 
issuer. It is a well-recognized rule of law in this state that subsequent enactments 
of the Legislature cannot operate restrospectively, and thus divest the vested rights 
of a member or destroy existing contractual obligations. Peterson v. Gibson, 191 
Ill. 365, 61 N. E. 127, 54 L. R. A. 836, 85 Am. St. Rep. 263. 

[3-6] It has repeatedly been held in this state that the charter granted a cor- 
poration is a contract between. such corporation or association and the state, 
and that the Legislature cannot enact legislation which will impair that charter. 
Ruggles v. People, 91 Ill. 256. Neither the old association nor the legislature 
could take any action which would impair the contract of the certificate holder, 
unless such certificate holder consented to such change, and there is nothing in this 
record to indicate that the certificate holder consented to a modification of his rights 
or the reduction of the amount due under the certificate of membership. The new 
corporation, having elected by its charter of reincorporation to take over the assets 
and assume the liabilities of the old association, therefore became primarily liable 
on the original certificate. We do not undertake to say what the result would have 
been if the new corporation had refused to assume the obligations of the old asso- 
ciation. 


[7] It appears from the charter of the new association that it took over all of 
the assets of the old association and assumed all of its liabilities. The appellant 
states that in its judgment this assumption of liabilities was inserted in the charter 
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by the director of the Department of Trade and Commerce without authority of 
law, but we find nothing in the record to sustain this statement. Nor do we find any- 
thing in the record to indicate that the statement as to assumption of assets and 
liabilities was not made freely and voluntarily for the purpose of reincorporation. 
On the contrary, it appears that the new association regarded the old certificate as 
being in force and levied at last two assessments upon it. We think this fact 
alone negatives the assertion of counsel that this clause was forced upon appellant 
by the director of the department. 

[8] Appellant argues that, because the act of 1927 limits the amount of benefits 
of any certificate issued by the new association, it would be a violation of that 
act to force appellant to pay more than the act permitted. The essential fallacy of 
this argument is that it assumes that the certificate sued on is governed by the 
act of 1927. Such is not the case. As we have heretofore stated, the certificate con- 
stituted a valid and binding contract between Samuel C. Jones and the old associa- 
tion at the time of its issuance and at the date of the reincorporation it constituted 
a valid contingent liability of the old association. As such it was assumed by the 
new association, and was not, and could not be, affected by the act of 1927. The 
limits as to amount contained in that act were intended to apply only to certificates 
issued by associations chartered under the act and were not intended to vitiate any 
contract rights theretofore existing. It is a well-settled rule of statutory construc- 
tion that a statute will not be given a retroactive effect unless the language is so 
clear as to admit of no other construction. People v. Lower, 236 III. 608, 86 N. E. 
577. In the act in question there is nothing to indicate that the act was intended to 
act retroactively, or that it was intended in any way to affect existing contract 
rights and obligations. That the act could not effect any existing contracts is ele- 
mentary and needs no citation of authority. The certificate sued on constituted a 
valid contingent liability of the old association, which was assumed by the new, and 
appellant was liable thereon. 

It is next urged by appellant that the act of 1927 was a valid exercise of the police 
power of the state. It follows, from what we have before said, that in so far as 
the act of 1927 attempted to vitiate any contract rights existing at the time of its 
enactment it was not a valid exercise of the police power. The police power, al- 
though far-reaching, is not without restrictions, and vested rights will not be per- 
mitted to be arbitrarily invaded under the guise of the exercise of this power. 
oo v. Weiner, 271 Ill. 74, 110 N. E. 870, L. R. A. 1916C, 775, Ann. Cas. 1917C, 

5 

[9] The seventh, and last, point argued by appellant in its original brief is 
that it had no power or authority to insert in its charter the clause making all 
members of the old association members of the appellant association. This argu- 
ment assumes that the act of 1927 prohibits associations reincorporated thereunder 
from allowing members of the old associations automatically to become members 
of the new. We find no such prohibition in the act, and we cannot accede to the 
proposition that such prohibition is implied by its provisions. Indeed, if the act 
of 1927 had attempted to prohibit the new association from adhering to the con- 
tract obligations theretofore incurred by the old association, such prohibition would 
be invalid as impairing the obligation of contract. The new association could, and 
did, assume the liabilities of the old, and was bound by the contract entered into be- 
tween the old association and Jones. Futhermore, although the new association is 
in law a separate legal entity from the old, it is in effect a reincorporation of the old 
association. It was reincorporated by the same officers, for the same purposes. Its 
charter provided that all assets of the existing corporation should be transferred 
to the reincorporated association, and further provided that “the purpose of the 
provisions of this section being to effect the continuation of the organization in so 
far as is possible.” We agree with the statement of the Appellate Court, in this 
connection, that “the Legislature intended that if an existing corporation under the 
act of 1872 desired to be reincorporated under the act of 1927 it might do so, and, 
having reincorporated, its liability under existing insurance contracts should con- 
tinue, but that as to all new business the policies issued should be in accordance with 
the limited liability fixed by the act of 1927.” The insertion of the clause in question 
in the Charter was not ultra vires. 

[10] It is also argued that the new association did, in fact, issue a new certi- 
ficate to Samuel C. Jones, under date of January 1, 1928, for the sum of $500, and 
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that appellee should have sued on that certificate. It appears from the record that 
the new certificate was not delivered until after the death of Jones, and this conten- 
tion is therefore without merit. But even if the new certificate had been delivered to 
Jones in his lifetime he would not have been bound to accept it in lieu of the old 
certificate. Appellant could not alter the terms of its contract with Jones without 
his consent. Since his consent to the substitution was not given, the suit was 
properly brought on the old certificate. 

[11] Appellant in its reply brief calls attention to the fact that the certificate 
sued on does not provide for the levy of any assessments, but only provides for 
voluntary contributions, and it devotes a considerable portion of its argument to 
an attempt to distinguish the two words. Conceding that for ordinary purposes the 
words have different meanings, we think, as the word “contribution” is used in 
this certificate, it had the same meaning as the word “assessment.” That the so- 
called contributions were regarded as assessments by the officers of appellant is 
shown by their testimony on the trial of this cause. In fact, counsel for appellant 
use the words interchangeably in the original brief. By whatever name it is called, 
the fact is that the amount of the contribution or assessment had to be paid by the 
members to prevent the loss of their rights under their certificates. The failure of 
any member to pay, when properly notified, would have effected a cancellation of 
his certificate. The effect would be the same, regardless of what word was used. 
The result of a failure to pay makes it, in fact, an assessment, regardless of the 
name given it in the certificate. 

We find no reversible error in the record, and the judgment of the appellate 
Court is therefore affirmed. 

Judgment affirmed. 


NOVOSEL et al. v. AMERICAN INS. UNION. (No. 28911.) 
Supreme Court of Kansas. Dec. 7, 1929. 
282 Pacific Reporter 584. 
(Syllabus by the Court.) 

INSURANCE—FALSE WARRANTY IN APPLICATION RESPECTING 
AMOUNT OF APPLICANT’S LIFE INSURANCE IN OTHER COM- 
PANIES RELIEVED INSURER FROM LIABILITY. 

The proceedings considered, and held a false warranty in an application for 
life insurance, respecting amount of insurance of applicant in other companies, re- 
lieved the insurer from liability on a policy of insurance issued in consideration of 
the warranty. 

(For other cases, see Insurance, Dec. Dig. § 301.) 

Jud Appeal from District Court, Wyandotte County, Division No. 1; E. L. Fischer, 

udge. 

Action by Mary Novosel and another against the American Insurance Union. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded, with in- 
structions. 

J. E. McFadden and O. Q. Claflin, Jr., both of Kansas City, Kan., and Ross 
J. Ream, of Kansas City, Mo., for appellant. 

Claude L. Peterson and Francis E. Howe, both of Kansas City, Kan., for 
appellees. 

Burcu, J. The action was one by beneficiaries to recover on a life insurance 
policy issued by the American Insurance Union to Mike Srakovich. The defense 
was breach of warranties contained in the application. Plaintiffs recovered, and 
defendant appeals. 

On November 18, 1924, Srakovich applied to the Insurance Union for beneficial 
membership and for a policy of insurance for $3,000. In the application he said 
his present occupation was “packing house worker”; he had been so engaged for 
20 years; the nature of his employer’s business was “Armour Packing Company”; 
and his monthly income was $150. He said he was insured in other companies for 
the amounts named—‘“Met. $350.” He said he had never been rejected for life 
insurance by any order, association, or company. The application recited that the 
applicant warranted the statements to be full, true, and correct in every particular, 
that the warranties were made to induce the Insurance Union to receive him into 
beneficial membership,.and that, if any warranty were false or untrue in any par- 
ticular, the certificate of membership should be void, and the union should be under 
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no liability to the applicant or to the beneficiaries. In consideration of the applica- 
tion and of the warranties it contained, Srakovich was admitted to beneficial mem- 
bership in the union, and it issued to him a policy of insurance for $3,000, payable 
to plaintiffs. The policy was dated December 5, 1924. The insured died October 
1, 1925. 

At the time the application was signed, Srakovich was not a packing house 
worker. The last packing house work he did was for Morris & Co., who went out 
of business on January 1, 1923, and Srakovich did no packing house work after 
that date. 

At the time the application was signed, Srakovich had life insurance policies in 
force to the amount of $8,100. On October 3, 1924, he was rejected for life insur- 
ance by the National Reserve Life Insurance Company, and on October 9 he was 
notified that thé medical department could not accept his application for insurance 
in that company in the sum of $2,000. On January 2, 1923, his application to the 
Kansas Life Insurance Company for life insurance in the sum of $2,000 was 
rejected. 

The court instructed the jury as follows: 

“If you find from the preponderance of the evidence that said Mike Srakovich 
or Srakotic knowingly made misrepresentations and warranties to the officers 
or agents of the defendant company, in that he represented and answered in the 
application that he was working and regularly employed as a packing house work- 
er earning $150 per month, or represented and answered that the only other in- 
surance carried by him was a policy in the Metropolitan Life Insurance Company 
in the sum of $350, or represented and answered in the application in question, 
when in truth and in fact such representations were false and untrue, then and in 
any of such events, it will be your duty to find for the defendant.” 

With the general verdict for plaintiffs for $3,000 and interest, the jury re- 
turned the following special findings of fact: 

“Question 1. At the time the policy in question herein was issued, was Mike 
Srakovich working as a packing house employee? A. No. 

“Question 3. At the time the policy in question was issued, how much insur- 
aa did Mike Srakovich have upon his life in favor of his estate or beneficiary? 
A. $8,100. 

“Question 4. Prior to the time Mike Srakovich made application for policy 
of insurance sued upon herein, had any previous application for insurance in any 
company or companies been rejected? <A. Yes.” 

Plaintiff contends the general verdict was justified under the instruction quo- 
ted. The word “knowingly” had no place in the instruction. The applicant signed 
the application, was bound. by its recitals, and was bound to know he warranted his 
statements to be full, true, and correct in every particular. Representations, in- 
correct, but made in good faith, were not involved. Sharrer v. Insurance Co., 102 
Kan. 650, 171 P. 622. The matters warranted were facts within the knowledge of 
the applicant. They raised no such question as, what kind of cutting amounts to 
a surgical operation (Farragher v. Knights and Ladies, 98 Kan. 601, 159 P. 3)? 
what ailment amounts to disease? or similar questions, which an applicant may 
honestly answer as best he can. When Srakovich said his insurance in other com- 
panies consisted of a Metropolitan policy of $350, he had policies of the A. O. U. 
W., the Woodmen of the World, St. Mary’s Lodge, the Prudential Life Insurance 
Company, the Mid-West Life Insurance Company, and the Metropolitan Life In- 
surance Company, totaling $8,100, and he had been turned down by two other com- 
panies. Apparently, his occupation had changed from packing house worker to 
insurance company worker. The subject was a material one to defendant, and nei- 
ther the insured nor his beneficiaries could be heard to say he did not “knowingly” 
falsify when he warranted the amount of insurance he carried. 

It is not necessary to discuss the other two false warranties. The judgment of 
the district court is reversed, and the cause is remanded, with instruction to enter 
judgment on the findings of fact for defendant. 
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COMMONWEALTH LIFE INS. CO. v. PENDLETON et al. 
Court of Appeals of Kentucky. Nov. 19, 1929. 

: 21 Southwestern Reporter (2d) 985. 

5. INSURANCE—PAYMENT OF QUARTERLY PREMIUMS SUFFICIENT 
TO EXTEND INSURANCE BEYOND DATE OF INSURED’S DEATH 
HELD FOR JURY. 

In action to recover on life insurance policy, evidence relative to payment 
of quarterly premiums for sufficient period to extend policy beyond date of in- 
sured’s death held sufficient for submission to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 


7. INSURANCE—FINDING AS TO PAYMENT OF PREMIUMS SUFFI- 
CIENT TO EXTEND LIFE POLICY BEYOND DATE OF INSURED’S 
DEATH HELD PALPABLY AGAINST EVIDENCE. 

_ In action to recover on life insurance policy finding as to payment of pre- 
miums sufficient in number to extend insurance beyond date of insured’s death 
held palpably against the evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Circuit Court, Floyd County. 

Action by Nell Pendleton and another against the Commonwealth Life 
Insurance Company. Judgment for plaintiffs, and defendant appeals. Reversed 
for a new trial. 

Combs & Combs, of Prestonsburg, and Batson, Cary & Welch and H. W. 
Batson, all of Louisville, for appellant. : 

Howard & Mayo, of Prestonsburg, for appellees. 

Wis, J. Edgar Wallace Pendleton carried a life insurance policy with the 
Commonwealth Life Insurance Company. It was dated July 24, 1918, and by 
its terms the insurance company agreed to pay $2,000 to Nell Pendleton, the 
wife, and Alice Pendleton, the daughter, of Edgar Wallace Pendleton, upon 
receipt of due proofs of the death of the insured. The annual premium of 
$49.98 was payable in equal quarterly installments. Pendleton died on June 23, 
1926, and forms for the proofs of death were requested. The insurance com- 
pany denied liability and declined to pay the beneficiaries upon the ground 
that the policy of insurance had lapsed for nonpayment of the premium, and 
that the extended insurance automatically given by the contract had expired 
before the death of the insured. The beneficiaries brought this action against 
the insurance company and recovered a judgment for the amount of the policy, 
resulting in this appeal. 

[1-4] The contentions urged here are that the company was entitled to a 
peremptory instruction in its favor, or if not correct in that contention, that the 
verdict of the jury was palpably against the evidence, upon which ground it 
should be awarded a new trial. The contract provided an automatic extension 
of the insurance for the full amount of the policy for one year and eleven months 
from the last anniversary of the policy, if premiums for three years had been 
paid, and for four years from the last anniversary of the policy, when premiums 
for five years had been paid. Pendleton died within the period of four years after 
the policy lapsed, and the issue between the parties is whether five annual pre- 
miums had been paid. If so, the plaintiffs were entitled to recover, but otherwise 
there was no liability. The beneficiaries rely upon proof of payments made to 
the insurance company and its general agent in excess of five full annual pre- 
miums and upon an admission by the company to the effect that five annual 
premiums had been paid. The company relies upon evidence to the effect that 
only eighteen quarterly premiums were actually paid and that its admission to 
the contrary was made by a mistake on the part of its agent. The parties agree 
that eighteen quarterly premiums were paid, so that the dispute is narrowed to 
the payment of two quarterly premiums. The plaintiff introduced proof of 
other payments made from time to time and the argument of the parties revolves 
around an analysis of this evidence. The testimony for the insurance company 
tends to prove that all these payments, except the eighteen quarterly premiums 
on the policy in suit, were applicable to other obligations of Pendleton. It is 
said that the evidence for the defendant is uncontradicted and completely over- 
throws the prima facie case made for the plaintiff, which the jury was not at 
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liberty to disregard. It is true that the uncontradicted and unequivocal testi- 
mony of disinterested witnesses, who are not impeached, may not be arbitrarily 
disregarded. Barkley v. Bradford, 100 Ky. 306, 38 S. W. 432, 18 Ky. Law Rep. 
725; Sinclair’s Adm’r v. I. C. R. R. Co., 129 Ky. 828, 112 S. W. 910; Bannon v. 
Louisville Trust Co., 150 Ky. 401, 150 S. W. 510; Johnson’s Adm’r v. Louisville & 
Interurban R. R. Co., 199 Ky. 524, 251 S. W. 843; Louisville & N. R. R. Co., v. 
Philpot’s Adm’r, 215 Ky. 682, 286 S. W. 1078; Louisville & N. R. Co. v. Slusher’s 
Adm’r, 217 Ky. 738, 290 S. W. 677. But the positive testimony of a witness may 
be contradicted by circumstances, Penick v. Metropolitan Lite Ins. Co., 220 Ky. 
626, 295 S. W. 900; Martyn v. Jacob’s Adm’r, 223 Ky. 674, 4 S. W. (2d) 684; and 
explanation by witnesses of a prima facie case for the adverse party makes merely 
an issue for the jury, Ohio National Life Ins. Co. v. Cradock, 221 Ky. 821, 299 
S. W. 964. An uncontradicted witness may be so evasive, equivocal, confused, 
or otherwise uncertain as to make his credibility essentially a question for the 
jury, Chesapeake & O. Ry. Co. v. Warnock, 158 Ky. 664, 166 S. W. 179; Moore 
on Facts, §§ 66 to 131; and a jury is not even allowed, much less authorized, to 
rest a verdict on testimony at variance with well established and universally re- 
cognized physical and mechanical laws, Louisville & N. R. R. Co. v. Chambers, 
165 Ky. 703, 178 S. W. 1041, Ann. Cas. 1917B, 471; Louisville Water Co. v. Lally, 
168 Ky. 348, 182 S. W. 186, L. R. A. 1916D, 300; Consolidation Coal Co. v. Potter, 
182 Ky. 562, 206 S. W. 776. 

[5] The plaintiffs made out a prima facie case by showing payments to the 
company and its general agent sufficient to cover five annual premiums on the 
policy involved in the action, and by proving an admission of the company to the 
effect that such a number of premiums has been paid. The admission consisted 
in the payment by the company to Pendleton of three dividend coupons de- 
tached from the policy, coupled with a statement that two more coupons, which 
were not payable unless and until five full annual premiums had been paid, were 
not then due, but would be due respectively in April, 1923, and April, 1924. That 
action and declaration of the company tended to prove that the payments had 
been made as claimed by appellees. Proof of the payments actually made and 
the admission of the company respecting the dividend coupons were obviously 
sufficient to carry the case to the jury. The appellant insists, however, that it 
proved without contradiction that the payments proven by the plaintiff to have 
been made by Pendleton, except the admitted eighteen quarterly payments, 
were not applicable to the policy in suit, but were addressed to and applied upon 
other obligations of Pendleton. It also insists that its admission and the payment 
of the dividend coupons were the result of a mistake on the part of its agent, 
and that its proof entitled it to a peremptory instruction at the conclusion of 
all the evidence. The explanation of the proof of the several payments, and of 
the admission, constituted a defense to the plaintiff's prima facie case, but the 
truth of the explanations depended upon the credibility of the witnesses. The 
witnesses for the defendant were its general agent and vice president. The 
testimony as to the mistake in paying the dividend coupons was but an inference 
of the witness deduced from the records of the company as to what actually 
had been credited. He had no personal knowledge of the matter. The man 
who made the mistake, if it was made, was not introduced. The alleged mistake 
was not discovered until after the death of Pendleton and after suit was filed 
upon the policy, and it is not conclusively proven that any mistake was made. 
It developed in the defendant’s proof that in June, 1924, after the other two 
coupons had matured according to the company’s letter to Pendleton, the com- 
pany actually paid the coupons due in April, 1923, and in April, 1924. This cir- 
cumstance constituted a further admission that the five annual premiums had 
been paid, as otherwise the coupons were not payable at all. The inference 
from the records, as they now appear, that the payment was made by mistake, 
would not arise if the records had been changed in the meantime, as the 
erasures thereon tend to suggest. It was explained that the erasures were 


merely actuarial notations, and without the significance attached to them by 
the plaintiffs. 


The general agent, Patton, had many transactions with Pendleton. 
was kept of the account between them. Patton had paid premiums for Pendle- 
ton, and Pendleton had solicited insurance for Patton for which service payments 


No record 
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had been made to him. Patton also made personal loans to Pendleton. Numer- 
ous transactions between Patton and Pendleton were involved, and as to some 
important details Patton was not positive or clear. He had an interest of his 
own to guard, and was not acting alone for his principal. It is difficult to be- 
lieve that Pendleton would use his limited funds to pay personal debts that 
were not pressing and neglect of which involved no serious consequences at a 
time when the premiums upon which the validity of his insurance depended were 
due and demanding attention. A similar difficulty is encountered in explaining 
why Pendleton would reinstate the policy on January 16, 1923, only to permit 
it to lapse a week later, as the appellant now claims he did. There was room for 
the jury to find that the position of Patton was not entirely consistent respect- 
ing the validity of the insurance policy involved in the action. He testified 
that Pendleton had stated to him shortly before his death that the policy had 
lapsed, but he admitted that he and Mrs. Pendleton, after the death of Pen- 
dleton, and upon an inspection of the papers, both thought the policy was in 
force. It was quite true that the policy had lapsed, but there is a distinction 
between the lapse of a policy for nonpayment of premiums, and extended in- 
surance thereunder which continued in force for a term of years, notwithstand- 
ing the lapse of the policy. Pendleton, being an attorney, may have had the 
difference in mind when he made the statement attributed to him. The court 
concludes that the evidence for plaintiffs, and as a whole, was sufficient to 
take the case to the jury. 

[6] In disposing of the second question as to whether the verdict of the 
jury is palpably against the evidence, greater difficulty is encountered. The 
rule of practice prevailing in this state requires the submission of a case to the 
jury if there is any evidence tending to sustain the cause of action alleged, 
yet if a verdict is flagrantly and palpably against the evidence, the court may 
set it aside and grant a new trial. Chesapeake & O. R. R. Co. v. Johnson, 
145 Ky. 481, 140 S. W. 687; second appeal 151 Ky. 809, 152 S. W. 962; Louisville 
& N. R. Co. v. Baker’s Adm’r, 183 Ky. 795, 800, 210 S. W. 674; North Jellico 
Coal Co. v. Stewart, 173 Ky. 752, 191 S. W. 451; Illinois C. R. R. Co. v. Holmes, 
ne Ky. 304, 244 S. W. 768; Dailey v. L. & E. R. Co., 180 Ky. 675, 203 S. W. 

Indeed, the Civil Code expressly authorizes (section 340, subsec. 6) the 
granting of a new trial if the verdict is not sustained by sufficient evidence, 
but further provides that no more than two new trials may be granted to a 
party upon that ground. Civil Code, § 341. If a scintilla of evidence is adduced, 
it is sufficient to carry the case to the jury, but it may not be sufficient to 
sustain a verdict for the plaintiff. 

[7, 8] Except the eighteen quarterly premiums due upon the contract, all 
the payments are in dispute. Mrs. Pendleton produced a number of checks, 
but testified that she did not know what they were for except as shown on their 
face. There were four policies in the same. company, and confusion occurred 
in the handling of the premium payments. Three of the checks introduced 
were payable to the agent, Patton, and are clearly shown to have been intended 
to reimburse him for the payment of the first annual premium. Pendleton 
had given his notes to Patton and the canceled notes were produced. We see 
no room for dispute as to the character of these three payments. There is 
conflict in the evidence as to the $22.50 paid to Patton on November 9, 1921. 
The fourth note of the series given for the first premium had been paid on 
January 13, 1920, and it could hardly have been paid by the later check. The 
evidence very satisfactorily shows that the check for $110.91 given by Pendle- 
ton to the insurance company covered the quarterly premiums due on the 
policy in question, together with those due upon three other policies. The four 
policies had lapsed and that particular payment was made to procure a rein- 
statement of all of them. The checks for $158.75 and for $79.36 to Patton 
were not credited by the company. Patton testifies that they were used to 
reimburse him for payments made by him on other policies, and the circumstances 
tend to support his testimony. The failure to credit the payments is not con- 
clusive, since payments to Patton were sufficient if they were intended to pay 
the premiums on this particular policy. Three other checks, one for $85.36, 
one for $88.60, and one for $89:19, are accounted for as payments on a $10,000 
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policy and $1,000 policy held by Pendleton in the company. The evidence is 
conclusive that the check for $85.36 was so intended, and it is very persuasive 
that no part of the other two checks was applicable to premiums on the policy 
involved in this suit. But it was not indubitably shown that the checks for 
$88.60 and $89.19 might not have been applicable to the payment of premiums 
on the policy in question. A $30 check to Patton is claimed by him to be in 
payment of a loan, and there is little to indicate that it was applied or appli- 
cable to the insurance premiums, yet it might have beén so intended. The vice 
president of the appellant had the company’s original records and testified 
concerning them. He said that after the application for reinstatement signed 
by Pendleton was made, and the check for $110.91 was given, no additional pay- 
ments of premiums were credited to him. Subsequent to the reinstatement 
of the policies, however, Pendleton attempted to collect the dividend coupons 
for the years 1918, 1919, 1921, 1922, and 1923. The company sent him a check 
in October, 1923, for three of the coupons, and advised him that the 1922 and 
1923 coupons should be reattached to the policy as they would not be due until 
a date in April, 1924, and April, 1925 respectively. It is significant that the 
company, in October, 1923, did not mention that the five annual premiums had 
not been paid, since the fifth had fallen due and should have been paid on or 
before July 24, 1923. The company argues that Pendleton was attempting to 
defraud it by sending in the coupons in October, 1923, but we see no basis for 
that contention. It was rather an assertion by him that he had paid five an- 
nual premiums and was entitled to collect the dividend coupons. The answer 
of the company while the facts were fresh, confirms that assumption. Later, 
in June, 1924, after two more coupons, according to the company’s letter of 
October 15, 1923, had matured, Pendleton sent in the two dividend coupons 
covering the fourth and fifth years and again requested payment. In answer 
to the request the company, on July 7, 1924, paid the two coupons. The vice 
president testified that, as no premium payments had been made after the re- 
instatement of the policies, the agent who made the payments did so inadvertently 
without carefully checking the records. The payment of the coupons was 
made a year and a half after the policy had lapsed for nonpayment of premium 
according to the records of the company, as they then appeared, and the check 
must have been sent without any examination of the records. The only alterna- 
tive inference suggested is that the record as to the value of the extended 
insurance may have been changed after the payment was made, as an erasure 
on the card might indicate. The evidence was such that the jury could have 
so found the fact. The company claimed it did not discover the error and raised 
no question until after the death of Pendleton. The amount, however, was but 
$18.75, and the failure to find it sooner is not conclusive that the error did not 
occur. Admissions against interest are always subject to explanation, but the 
truth of the explanation is for the jury to judge. Ohio Nat. Life Ins. Co. v. 
Cradock, 221 Ky. 821, 299 S. W. 964. The weight of the evidence as a whole 
favors the contention of the insurance company that less than twenty quarterly 
premiums were paid on the policy, and the court has concluded that the verdict 
to the contrary was palpably against the evidence. This conclusion does not 
conflict with the decision in Ohio National Life Ins. Co. v. Cradock, supra, 
where the admissions of the insurance company, coupled with the positive tes- 
timony of two witnesses that a contested premium had been paid, were held 
sufficient to sustain the verdict of a jury to that effect. But here the corro- 
boration of the company’s admission is not so positive and irrefragable as it 
was in that case. 

Upon the considerations suggested the court is constrained to the conclusion 
that the appellant is entitled to a new trial. 


Judgment reversed for a new trial not inconsistent with this opinion. 
Whole court sitting. 
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GRIFFIN v. WASHINGTON FIDELITY NAT. LIFE INS. CO. (No. 13160.) 
Court of Appeal of Louisiana. Orleans. Dec. 16, 1929. 
125 Southern Reporter 152. 

INSURANCE— EVIDENCE JUSTIFIED FINDING THAT INSURED’S 
DEATH RESULTED FROM SYPHILIS, PREVENTING RECOVERY 
UNDER POLICY WHICH PROVIDED NO BENEFITS FOR DEATH 
FROM VENEREAL DISEASE. 

In action on life policy in which defense was that death of insured resulted 
from venereal disease within clause of policy providing that no benefits would be 
paid for sickness or death resulting directly or indirectly from that cause, evi- 
dence held sufficient to justify finding that insured’s death resulted from syphilis, 
preventing recovery. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from First City Court of New Orleans; Val J. Stentz, Judge. 

Action by Gertrude Griffin against the Washington Fidelity National Life In- 
surance Company. Judgment for defendant, and plaintiff appeals. Affirmed. 

Chas. J. Mundy, of New Orleans, for appellant. 

L. R. Hoover, of New Orleans, for appellee. 

WESTERFIELD, J. Plaintiff, alleging that she is the beneficiary named in a cer- 
tain policy of life insurance for the sum of $188.50, issued to her late husband, Al- 
say Griffin, by the defendant insurance company, asks judgment against it for that 
amount. Defendant admits the issuance of the policy and the death of plaintiff’s 
husband, but resists payment on the ground that “the death certificate of Alsay 
Griffin shows that his death resulted from a venereal disease and that, under the 
terms of the policy, the defendant assumed no liability for sickness or death re- 
sulting from venereal disease.” The policy, which is in evidence, contains a clause 
reading as follows: “No benefits will be paid for sickness or death resulting wholly 
or in part, directly or indirectly, from any venereal disease, or for suicide, sane or 
insane.” 

The sole question for our consideration, one of fact, is whether Alsay Griffin’s 
death was caused by a venereal disease. 

Griffin died in the Charity Hospital April 29, 1928. A certificate, certified by 
the secretary of the hospital and setting forth general syphilis as the primary, and 
anemia as the secondary, cause of Griffin’s death, was produced and filed in evidence 
on the trial of the case. Dr. B. J. De Leureal, house surgeén of the Charity Hos- 
pital, identified the certificate as having been based upon information furnished by 
him as a result of his treatment of the deceased. When asked to explain his diag- 
nosis, Dr. De Leureal answered: “In the first place, the blood test showed a positive 
Wassermann; that is not in itself conclusive of the disease, but that with the phy- 
sical findings which consisted of a severe syphilitic heart disease and very severe 
anemia due to some organism, the reflex findings of the case become history of 
having contracted the disease.” 

On behalf of plaintiff, Dr. M. C. Gaines testified that he had treated Griffin for 
a number of years without discovering the presence of syphilis and expressed. the 
opinion that syphilis was not the cause of his death, but Dr. Gaines admitted that 
Griffin suffered from anemia, a condition usually present in syphilis. Dr. Gaines 
made no test of any sort, and, when asked whether he was in a position to say 
whether or not Griffin died of syphilis, replied in the negative. 

In considering this testimony the trial court reached the conclusion that the 
defense had been sustained by the evidence and dismissed plaintiff’s case. We are 


of opinion that its judgment was correct, and it is, for the reasons herein assigned, 
affirmed. 


Affirmed. 


HAMPE, Public Administrator, v. METROPOLITAN LIFE INS. CO. 
No. 20645.) 
St. Louis Court of Appeals. Missouri. Oct. 8, 1929. 
As Modified, on Denial of Rehearing, Dec. 10, 1929. 
21 Southwestern Reporter (2d) 926. 

1. INSURANCE—DELIVERY DATE AND PAYMENT OF FIRST PRE- 
MIUM MARKING EFFECTIVENESS OF POLICY, NOT PRIOR DUE 
. DATE RECITED THEREIN, DETERMINES PREMIUM DUE DATES. 
Where life insurance contract provides that it shall not become effective until 





Life] Hampe v. Metropolitan Life Ins. Co. 473 


happening of certain contingencies, such as delivery of policy during lifetime or 
good health of applicant and payment of first. premium, but elsewhere recites a 
prior date of issue or due date, it is the date of delivery and payment which marks 
beginning of effectiveness of policy, and determines time when each succeeding 
premium shall be paid, notwithstanding contract specifically recites that policy 
shall be deemed to have taken effect as of date of issue recited therein. 

(For other cases, see Insurance, Dec. Dig. § 175.) 


2. INSURANCE—COURT MUST CONSTRUE POLICY AND APPLICA- 
TION PROVISIONS TOGETHER, IN DETERMINING PREMIUM DUE 
DATES. 

In determining premium due dates from provisions of life insurance policy, 
one of which specifies that insurance shall not take effect until policy is delivered 
to insured in good health, and the other that date of issue from which due dates 
shall be determined shall be date prior to that of delivery, court must construe the 
provisions together, including provisions of application. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 


3. INSURANCE—RULE THAT DATE MARKING EFFECTIVENESS OF 
LIFE POLICY DETERMINES WHEN SUCCEEDING PREMIUMS 
SHALL BE PAID APPLIES TO OPTION PERIOD FOR ELECTION 
EXTENDED INSURANCE. 

Rule that date of delivery of life policy during applicant’s lifetime or good 
health and payment of first premium marks beginning of effectiveness of policy, 
and determines premium due dates, applies to provision of policy giving option, 
within three months after due date of any premium in default, to take extended 
insurance. 

(For other cases, see Insurance, Dec. Dig. § 367[3].) 

4. INSURANCE—AMBIGUITIES IN CONTRACT MUST BE INTERPRE- 
TED FAVORABLY TO INSURED. 

Ambiguities in insurance contract must be interpreted most favorably to in- 

sured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


5. INSURANCE—ON INSURED’S DEATH DURING PERIOD FOR ELECT- 
ING BETWEEN OPTIONS AFTER DEFAULTING IN PREMIUM PAY- 
MENT, RIGHT OF ELECTION PASSED TO BENEFICIARY UNQUAL- 
IFIED BY TIME LIMITATION. 

Where insured died within the three-months period after default in payment of 
premium, during which insured had option of electing to take extended insurance, 
time ceased to be of essence of the contract, so that beneficiary, to whom right of 
election past, was thereupon entitled to treat her right as an immediate suable 
demand, and to bring suit for amount of paid-up term insurance, subject to election 
given her, which was full face value of policy. 

(For other cases, see Insurance, Dec. Dig. § 366.) 


6. INSURANCE— PENALTY FOR VEXATIOUS REFUSAL TO PAY 
SHOULD NOT BE INFLICTED, UNLESS INSURER’S REFUSAL WAS 
WILLFUL AND WITHOUT REASONABLE CAUSE. 

General rule is that penalty for vexatious refusal to pay insurance should not 
be inflicted on insurance company, unless evidence and circumstances are such as to 
show that company’s refusal was willful and without reasonable cause, as the facts 
would have appeared to a reasonably prudent man before trial. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


7. INSURANCE—DAMAGES FOR VEXATIOUS REFUSAL TO PAY HELD 
PROPERLY ALLOWED, WHERE EVERY POINT RAISED BY IN- 
a" HAD BEEN ADVERSELY DECIDED BY PREVIOUS DECIS- 
IONS. 

Allowance of attorney’s fees and damages for life insurance company’s vex- 
atious refusal to pay held proper, where previous decisions of the Supreme Court 
had long since settled every point raised adversely to insurer’s claim. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from St. Louis Circuit Court; Robert W. Hall, Judge. 
“Not to be officially published.” ‘4 
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Action by Ellen Hogberg against the Metropolitan Life Insurance Company, 
which on plaintiff’s death was revived in the name of Otto A. Hampe, Public Ad- 
ministrator, and administrator in charge of the estate of said deceased plaintiff. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Fordyce, Holliday & White and Walter R. Mayne, all of St. Louis (Leroy A. 
Lincoln and Harry Cole Bates, both of New York City, of counsel), for appellant. 

Victor W. Lund and James J. O’Donohoe, both of St. Louis, for respondent. 

James C. Jones, Jeffries, Simpson & Plummer, and Leahy, Saunders & Wal- 
ther, all of St. Louis, amici curiz. 

Bennick, C. This is an action upon a policy of life insurance. The suit was 
instituted by the beneficiary, Ellen Hogberg, in the circuit court of the city of St. 
Louis, whereupon defendant waived the issuance and service of summons, entered 
its appearance to the current term of court, and joined with plaintiff in waiving a 
jury. Thereafter, upon the suggestion of plaintiff’s death, the cause was revived in 
the name of the public administrator, and the case was brought to trial upon amend- 
ed pleadings, resulting in the entry of a judgment in favor of plaintiff, and against 
defendant, in the total sum of $2,865, the items of which were $2,000 as the face 
value of the policy, $165 as interest, $200 as damages for vexatious refusal to pay, 
and $500 for attorney’s fees. A motion for a new trial was filed and overruled, 
and defendant’s appeal has been duly perfected to this court. 

The pleadings of the parties may be put aside, in view of the fact that no point 
is made as to their form or sufficiency. The case was submitted upon an agreed 
statement of facts, which disclosed that the insured, Andrew Hogberg, made ap- 
plication for his policy on August 8, 1924; that the policy was issued by defendant 
on August 15, 1924; and that it was delivered to the insured, and the first premium 
paid, on August 30, 1924. 

In the course of his application, and in paragraph 4 of part A thereof, the 
applicant agreed as follows: 

“That the company shall incur no liability under this application until it has 
been received, approved and a policy issued and delivered, and the full first pre- 
mium stipulated in the policy has actually been paid to and accepted by the com- 
pany during the lifetime of the applicant, in which case such policy shall be deemed 
to have taken effect as of the date of issue as recited on the first page thereof.” 

The terms of the policy, appearing on the first page thereof, and as referred to 
in the portion of the application quoted above, were as follows: 

“Metropolitan Life Insurance Company hereby insures the life of Andrew Hog- 
berg, herein called the insured, in accordance with the terms of this policy, No. 
4039187-A, and promises to pay at its home office, in the city of New York, two 
thousand dollars to Ielien (Ellen) Hogberg, wife, beneficiary, upon receipt of due 
proof of the death of the insured and upon the surrender of this policy. * * * 

“This policy is issued in consideration of the application therefor, copy of 
which application is attached hereto and made part hereof, and of the payment for 
said insurance on the life of the above named insured, of twenty dollars and twenty 
cents (which maintains this policy in force for a period of 3 months from its date 
of issue, as set forth below) and of the payment hereafter of a like quarter annual 
premium on each 15th day of August, November, February and May (hereinafter 
called the due date), until twenty full years’ premiums shall have been paid, or un- 
til the prior death of the insured. 


“The provisions and benefits. printed or written by the company on the follow- 


ing pages are a part of this policy as fully as if recited over the signatures hereto 
affixed. 


“In witness whereof the Metropolitan Life Insurance Company has caused 
this policy to be executed this 15th day of August, 1924, which is the date of issue 
of this policy.” 

The policy contained the usual provision that it and the application therefor 
should constitute the entire contract between the parties, as well as a further pro- 
vision for option on surrender or lapse, by which it was agreed that, after the pre- 
miums for 2 full years had been paid, the owner or assignee of the policy, upon 
written request filed with defendant’s home office within 3 months after the due 
date of any premium in default, should be entitled to exercise his option either 
for a cash surrender value, or for paid-up whole life insurance, or for paid-up 
term insurance. It was then further provided that, if the owner of the policy 
failed to avail himself of any one of such options within 3 months after the due 
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date of the premium in default, the policy would be continued by the company for 
a reduced amount of nonparticipating paid-up whole life insurance. Premiums for 
two full years were concededly paid, the last of which was for the quarter begin- 
ning in May, and ending in August, 1926. 

On November 17, 1926, the insured died, and on November 20, 1926, the bene- 
ficiary demanded payment by defendant of the full face value of the policy. No 
exercise of option on surrender or lapse, and no demand for payment, had been 
made prior to such date. Meanwhile, however, and on November 15, 1926, de- 
fendant had written the insured, advising him that his policy had been allowed to 
lapse, and that it was to be continued thereafter as a nonparticipating paid-up policy 
for the sum of $172. At the close of the case the court gave a peremptory de- 
claration of law finding for plaintiff, and refused the one requested by defendant, 
and it is the propriety of the court’s ruling on such requests that is now assailed on 
this appeal. 

The ultimate decision in the case depends entirely upon the determination of 
what was the due date of the premium in default at the time of the death of the 
insured. Defendant argues that it was August 15, 1926, the date fixed in the pol- 
icy; that the premium was in default for 3 months on November 15, 1926, when 
notice was given the insured of the automatic commutation of the contract into a 
nonparticipating paid-up policy for $172; that inasmuch as no option on surrender 
or lapse had been exercised by the insured within 3 months after August 15, 1926, 
the action taken by defendant in converting the policy into a paid-up policy for 
$172 was proper under its terms; and that plaintiff should have judgment for only 
such amount, and not for the face.value of the policy. 

Plaintiff insists, to the contrary, that the due date of the premium in default 
was August 30, 1926, upon the theory that it had been agreed between the parties 
in the application for the policy that it would not go into effect until its delivery, 
which was 15 days after its date of issue, or on August 30, 1924; that the policy 
was yet a live contract until 3 months after the due date of the premium in default, 
or until November 30, 1926; and that the insured’s death occurred, and demand 
for payment was made, within the period of the life of the policy, so as to entitle 
the beneficiary to recover the full face value thereof. 


[1] For many years the Missouri courts, standing somewhat alone upon the 
question, have held that, where an insurance contract provides that it shall not be- 
come effective until the happening of certain contingencies, such as the delivery of 
the policy during the lifetime or good health of the applicant and the payment of 
the first premium, but elsewhere recites a prior date of issue or due date, it is the 
date of delivery and payment which marks the beginning of the effectiveness of the 
policy, and determines the time when each succeeding premium shall be paid. Halsey 
v. American Central Life Insurance Co., 258 Mo. 659, 167 S. W. 951; State ex rel. 
v. Allen, 295 Mo. 307, 243 S. W. 839; Landrigan v. Missouri State Life Insurance 
Co., 211 Mo. App. 89, 245 S. W. 382; Chestnut v. Security Mutual Life Insurance 
Co., 208 Mo. App. 130, 232 S. W. 203; Johnson v. American Central Life Insurance 
Co., 212 Mo. App. 290, 249 S. W. 115; Newman v. John Hancock Mutual Life 
Insurance Co. (Mo. App.) 7 S. W. (2d) 1015; Doty v. Western & Southern Life 
Insurance Co. (Mo. App.) 16 S. W. (2d) 712. 

This ruling is founded upon the theory that where there is no liability, there 
can be no insurance; that the payment by the insured of a stipulated premium for 
a certain term entitles him to protection for the full term, and not for a less one; 
and that an insurance company should not be permitted, where the policy is legiti- 
mately susceptible of any other construction, to accept a premium for a definite 
term, and then escape liability by interposing the technical defense that the insured 
had agreed to pay the premium long before it was due. Learned counsel for de- 
fendant recognize very fully the force of the doctrine announced in the Halsey Case 
and those which follow it, but seek to avoid its application to the case at bar by the 
insistence that the Halsey Case is distinguishable in point of fact from the one now 
under consideration. 


In the first place, they argue that the effective-on-delivery clause contained in 
the policy before the court in the Halsey Case, as well as in those later cases which 
have been governed by it, did not include a provision the same as, or similar to, 
the one at bar, namely, “in which case such policy shall be deemed to have taken ef- 
fect as of the date of issue as recited on the first page thereof.” They take the 
position that the parties to the contract had the right to agree on the terms thereof, 
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and to provide therein when and under what circumstances and conditions the 
same should go into effect; that there was no law to prevent them from agreeing 
that their contract, actually entered into on a certain date, should take effect as of 
a prior date; and that the court is bound by the contract of the parties, and cannot 
substitute the later date of delivery of the policy for the stipulated date of issue, 
nor by calculation alter the due date of the premium in default, and the rights and 
duties of the parties flowing therefrom, contrary to their own express agreement. 

It may indeed be true, and so far as we can determine from the reported cases 
we are frank to admit, that the effective-on-delivery clause in the Halsey Case, and 
in those based upon it, did not in and of itself go to the extent of providing that 
after delivery the date of the policy should relate back to the date of issue recited 
therein, as is the situation in the case at bar. However, the law regards substance 
rather than form, and, taking the Halsey Case as typical of all those which have been 
ruled upon its authority, we can see no real distinction between it and the one now 
before us for decision. 

In this instance the undoubted effect which defendant intended the effective-on- 
delivery clause to have was to make the date specified in the policy the date of 
issue, or date from which the due date of premiums should thereafter be calculated, 
although the policy itself, as an obligation on defendant’s own part, was not to be- 
come in force until a later date. As we read the Halsey Case, we cannot escape 
the conclusion that the purport of the full application therein was the same as in 
this, in that provision was made that the annual premium should run from May 
24th, and be payable annually on such date thereafter, while the contract of insur- 
ance was not to be effective until the date of delivery, which happened to be the 
following June 5th, some 12 days later. The fact that in the one case the purported 
agreement was to be gleaned from the language of two paragraphs, and that in 
the other it was expressed in a single paragraph, can afford no reason for distin- 
guishing the case from, or taking it out of the rule laid down in, the Halsey Case, 
or for saying that the language of the entire contract in the one instance was ambig- 
uous, but in the other unambiguous, since the substance and effect of the entire con- 
tract was identical in both cases, so far as the question of determining the due date 
of the subsequent premiums is concerned. 

Defendant also advances the proposition that in the Halsey Case the effective- 
on-delivery clause appeared in the policy as well as in the application; that there 
was thus an ambiguity in the policy itself, which the court was called upon to inter- 
pret; but that in this case the clause is to be found only in the application, and not 
in the policy, in consequence of which the conflict in the two instruments must be 
resolved in favor of the policy, as the instrument later in point of time. 

We do not think. the court, in deciding the Halsey Case, had in mind the dis- 
tinction which counsel have pointed out, or was in any wise concerned with the 
fact that the particular effective-on-delivery clause happened to be repeated in the 
policy, but that, quite to the contrary, it recognized the fact and proceeded to its 
judgment upon the basis that it was the application and the policy, taken together, 


which constituted the full contract between the parties, and from which their rights 
and obligations should be determined. 


[2] Futhermore, in this instance we see no conflict between the terms of the ap- 
plication and those of the policy, by which we mean that there is nothing in the 
policy proper which purports to negative the force of the effective-on-delivery clause 
contained in the application. Both together form the contract under the very terms 
of the policy itself, to say nothing of the stipulation of the parties, and the court is 
not permitted to regard the one, and disregard the other. The disputed clause in the 
application merely refers to the policy for the date of issue, and the policy recites 
the date of issue, but makes no mention of when it shall first become effective, upon 
which point recourse must be had to the terms of the application alone. Thus, when 
confronted with the two provisions of the contract, one that the insurance should 
not take effect until the policy was delivered to and accepted by the insured, and 
the other that the date of issue from which the due dates should be determined 
should be a date prior to that of delivery, the court is called upon to construe the 
two provisions together, and is not limited solely to the language of the policy 
proper, exclusive of the application, as defendant would have us believe. State ex 
rel. vy. Allen, supra; Landrigan v. Missouri State Life Insurance Co., supra. 


[3] The further point is made that the provision for the option period for elect- 
ing extended insurance is an independent provision of the policy, expressly measured 





Life] Hampe v. Metropolitan Life Ins. Co. 477 


from a definite due date therein agreed upon by the parties, which is in no sense 
dependent upon the effective date of the policy, actual or constructive. This proposi- 
tion appeals to us as calling for nothing more than a repetition of what we have al- 
ready said in answer to the other points raised. The stipulated dates were quarterly 
dates, not independent of, but computed from, the stated date of issue. The policy 
provided, however, that the payment of the first premium should maintain the 
policy in force for a period of 3 months from its date of issue, and each of the sub- 
sequent premiums of a like sum was for a like period of 3 months. It is apparent, 
therefore, that the insured was entitled to protection for the full period of 3 months 
from the time he accepted the policy and paid the first premium, for the reason 
that it does not lie in the mouth of the company to say that its insured, in the ab- 
sence of any benefit accruing to him from the arrangement, should be called upon 
to pay a premium for a certain period, and yet that there should be no liability on 
its own part for the identical period. In other words, whenever the company’s 
liability attached, the insured’s obligation to pay his premium attached, and with no 
liability on the company’s part there was no protection for which the insured was 
required to pay. Kirk v. Sovereign Camp of the Woodmen of the World, 169 Mo. 
App. 449, 155 S. W. 39. 

[4] Thus, following the doctrine of the Halsey Case, and resolving the am- 
biguities in the contract in favor of the insured, as we must, the date of delivery 
must be held to have been the effective date of the policy, or date of issue, from 
which the due dates of the subsequent premiums must be determined. In this view 
of the matter, the last premium became in default on August 30, 1926, and the 
period for election ran for 3 months thereafter, or until November 30, 1926, which 
was well beyond the time of the death of the insured. 

[5] It is true that during this period there was no express exercise of the option 
on surrender or lapse, either by the insured himself, or after his death by the bene- 
ficiary. However, upon the death of the insured, time ceased to be of the essence of 
the contract, so that the beneficiary, to whom the right of election had meanwhile 
passed, was thereupon entitled to treat her right as an immediate suable demand, 
and to bring suit, as she did, for the amount of the paid-up term insurance, sub- 
ject to election under the option given her, which was the full face value of the 
policy itself. Knapp v. John Hancock Mutual Life Insurance Co., 214 Mo. App. 
151, 259 S. W. 862. 

In support of its argument counter to what we have held herein, defendant 
has relied largely upon the case of Winters v. Reserve Loan Life Insurance Co., 
221 Mo. App. 519, 290 S. W. 109, and upon the same case on certiorari to the Su- 
preme Court, State ex rel. v. Trimble, 315 Mo. 1295, 290 S. W. 115. The Winters 
Case, while similar in some respects involved, among other things, a substitution of 
policies, and was expressly recognized, both by the Kansas City Court of Appeals 
and by the Supreme Court, as being so unlike the Halsey Case on the facts as to 
fall into no conflict with it. The case at bar, however, has to do with the issuance 
of an original policy, and, being like the Halsey Case on those facts which go to 
the calculation of the due date for the payment of subsequent premiums, is con- 
sequently governed by it. 

[6,7] Finally, we are brought to the question of the propriety of the allowance 
of attorney’s fees and damages for vexatious refusal to pay. We are well aware of 
the general rule that the penalty should not be inflicted, unless the evidence and 
circumstances are such as to show that the company’s refusal was willful and with- 
out reasonable cause, as the facts would have appeared to a reasonably prudent man 
before the trial. The refusal to pay in this case came long after the decisions of 
the Supreme Court in the Halsey Case, and in State ex rel. v. Allen, supra, as 
well as after our own decision in the Knapp Case, which to our minds directly 
settle every one of the points raised adversely to defendant’s claim; nor were the 
facts present which were necessary to bring the instant case within the rule of the 
Winters Case and State ex rel. v. Trimble, supra, as we have heretofore pointed out. 


If we are correct in this view, it naturally follows that there was no open ques- 
tion of law in the case, upon which defendant had the right to seek an answer from 
the courts, from which we conclude that there was an issue for the trier of the 
facts to pass upon, and that the court was fully warranted in assessing the penalty 
and in making the allowance for attorney’s fees. 


Accordingly, the Commissioner recommends that the judgment of the circuit 
court be affirmed. 
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Per Curiam. The foregoing opinion of Bennick, C., is adopted as the opinion 
of the court. 
The judgment of the circuit court is accordingly affirmed. 
Haid, P. J., and Becker and Nipper, JJ., concur. 


ZEILMAN v. CENTRAL MUT. INS. ASS’N. (No. 16436.) 

Kansas City Court of Appeals. Missouri. Dec. 2, 1929. 
22 Southwestern Reporter (2d) 88. : 

1. INSURANCE—IT BEING UNDISPUTED THAT INSURED WAS SUF- 

FERING FROM TUBERCULOSIS WHEN SHE SIGNED APPLICA- 

TION, THERE WAS BREACH OF WARRANTY ARISING FROM 

STATEMENT THEREIN THAT SHE WAS NOT DISEASED IN ANY 

WAY. 

Where it was undisputed that insured was suffering from tuberculosis at 
time she signed application for insurance containing statement that she was 
not diseased in any way, there was breach of warranty, since answers to ques- 
tions in application reciting that insured warranted truth of answers given to 
questions regarding her health constituted warranty of good health. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 


2. INSURANCE—INSURER ACCEPTING PREMIUM AND ISSUING POL- 
ICY CANNOT SET UP MISSTATEMENTS IN APPLICATION TO 
AVOID LIABILITY, WHERE, THROUGH AGENT’S FRAUD, NEGLI- 
GENCE, OR MISTAKE, FACTS WERE MISSTATED. 

Where facts have been truthfully stated to insurer’s agent, but by his fraud, 
negligence, or mistake are misstated in application, insurer cannot, after accept- 
ing premium and issuing policy, set up such misstatements in avoidance of 
liability, where agent is acting within his real or apparent authority and there 
is no fraud or collusion by insured. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 


3. INSURANCE—TO RENDER INSURER LIABLE THOUGH FACTS 

TRUTHFULLY STATED TO AGENT WERE MISSTATED BY HIM, 

IT MUST APPEAR CONTENTS WERE UNKNOWN TO INSURED 

WHEN SIGNING APPLICATION. 

To bind insurer by misstatements in application by agent where facts were 
truthfully stated to him, it must appear that insured did not know what was 
in application when it was signed, and therefore, in order to estop insurer, 
there must have been some concealment or deception practiced by agent. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 


4. INSURANCE—BENEFICIARY SUING ON LIFE POLICY HELD TO 
HAVE BURDEN OF SHOWING INSURED WAS IGNORANT OF 
AGENT’S MISSTATEMENTS IN APPLICATION WHEN SIGNING IT. 
Beneficiary suing on life policy, and contending that insurer was estopped 

to deny liability for misstatements in application, where facts were truthfully 

stated to agent regarding insured’s health, held to have burden to show that 
insured was ignorant of fact that application did not contain information she 
gave agent before signing application. 


(For other cases, see Insurance, Dec. Dig. § 646[5].) 


5. INSURANCE—INSURED’S CONDUCT IN SIGNING APPLICATION, IF 
KNOWING IT DID NOT DISCLOSE WHAT SHE TOLD AGENT, HELD 
TO AMOUNT TO COLLUSION. 

If insured read application after it was filled out and saw that answers in- 
serted therein by agent did not disclose what she had told him regarding her 
health, insured’s conduct held to amount to collusion in securing issuance of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 


6. INSURANCE—WHERE INSURED APPARENTLY KNEW OF MIS- 
STATEMENTS IN APPLICATION WHEN SIGNED, INSURER HELD 
NOT ESTOPPED TO DENY LIABILITY FOR BREACH OF WAR- 
RANTY. 

Where statements regarding health in application for life insurance were 
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false, constituting breach of warranty of truth of answers to questions con- 
tained in application and it appeared insured knew of misstatements by agent 
at time she signed it, insurer held not estopped to assert breach of warranty 
as a defense when sued on policy. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 


7. INSURANCE—INSURER IS BOUND BY INFORMATION GAINED BY 
AGENT, -AND IS CHARGED WITH KNOWLEDGE OF ANYTHING 
AGENT IS TOLD WITHIN SCOPE OF AUTHORITY. 

Insurer is bound by any information gained by agent relative to application 
for insurance, and is constructively held to have knowledge of anything agent 
is told within scope of his authority in taking application. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


8. INSURANCE—BENEFICIARY SUING ON LIFE POLICY HAS BURDEN 
OF SHOWING INSURED DID NOT KNOW WHAT APPLICATION 
CONTAINED WHEN SHE SIGNED IT. 

Beneficiary suing upon life insurance policy held to have burden of showing 
that insured did not know what application contained at time she signed it. 
(For other cases, see Insurance, Dec. Dig. § 646[5].) 


9. INSURANCE—KNOWLEDGE OF AGENT IS NOT IMPUTABLE TO IN- 
aaa WHERE THERE IS COLLUSION BETWEEN INSURED AND 
NT. 

Where there is collusion between insured and agent in answering question 
contained in application for life insurance policy, knowledge of agent is not 
imputable to insurer. 

(For other cases, see Insurance, Dec. Dig. § 380.) 


10. INSURANCE—COLLUSION BETWEEN AGENT AND INSURED WILL 
BE PRESUMED, WHERE AGENT WITH INSURED’S KNOWLEDGE 
KNOWINGLY INSERTS FALSE STATEMENTS IN APPLICATION. 
Where insurance agent with applicant’s knowledge inserts false answers 

to questions, knowing them to be false, and forwards application to insurer, col- 

lusion between agent and applicant will be presumed without direct evidence. 
(For other cases, see Insurance, Dec. Dig. § 646[5].) 


11. INSURANCE—INFORMATION REGARDING INSURED’S HEALTH 
GIVEN TO AGENT IS PRESUMED TO HAVE BEEN COMMUNICATED 
TO INSURER, IF INSURED DID NOT KNOW WHAT APPLICATION 
CONTAINED. 

Where insured does not know what is contained in application at time it is 
signed and forwarded to insurer, information regarding applicant’s health given 
to agent is presumed to have been communicated to insurer, but rule is other- 
wise if insured knew contents of application. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 


14. INSURANCE—B ENEFICIARY, THOUGH ILLITERATE, HAVING 
SIGNED RELEASE RELYING UPON INSURED’S WORD WITHOUT 
HAVING FRIEND ACCOMPANYING HIM READ RELEASE, HELD 
ESTOPPED TO AVOID RELEASE. 

Where beneficiary claiming proceeds of life insurance policy during nego- 
tiations for settlement relied upon word of insurer although at various nego- 
tiations he was accompanied by friend who could read, but did not have friend 
or any one else read release he signed, beneficiary held guilty of negligence, 
estopping him to set up defense that he was ignorant of contents of release. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Appeal from Circuit Court, Cole County; H. J. Westhues, Judge. 

“Not to be officially published.” 

Action by Henry Zeilman against the Central Mutual Insurance Associa- 
tion. Judgment for plaintiff, and defendant appeals. Reversed. ; 

Irwin & Bushman, of Jefferson City, for appellant. 

J. P. Peters and E. M. Zevely, both of Linn, for respondent. 

BLAND, J. This is an action on a life insurance policy or “certificate of mem- 
bership” dated July 7th, 1924, and in the sum of $1,000. The insurance was writ- 
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ten by the defendant upon the life of Gertrude Zeilman, the wife of plaintiff. 
The insured died and defendant refused to pay the loss resulting in this suit for 
$875.00 the sum of $125.00 having been paid upon the loss by way of settle- 
ment and discharge but which plaintiff claims was merely a partial payment 
upon the loss. There was a verdict in favor of plaintiff in the sum of $875.00 
and interest amounting to $21.871%4. Defendant has appealed. ‘ 

The answer denied liability upon the policy on the ground of misrepresen- 
tation and breach of warranty on the part of the insured made in procuring the 
policy, and that the insured concealed from the insurer material matters con- 
cerning her health and physical condition. The answer also pleaded a release 
wherein plaintiff was paid the sum of $125.00 in full settlement of his claim 
against the defendant arising under the policy. Tender back of the premium 
was made by defendant. 

Defendant is an assessment company organized under the laws of Missouri 
with its head office in Jefferson City. 

[1] The facts show that there was no medical examination of insured when 
the policy was taken out but that one Griffin, an agent of defendant, took 
insured’s application for the policy at the insured’s home in Osage county on 
June 9th, 1924; that the insured at that time had tuberculosis and had suffered 
therefrom from and prior to February 16th, 1924, and that she died on Decem- 
ber 25th, 1924 of this disease. 

The application contained the following: 

“I further agree that if accepted as a member of the Association that I war- 
rant the truth of the answers given to the following questions: * * * 

“Q. When were you last sick? 

“A. January 27th, 1924. 

“Q. Are you diseased in any way? 

“A. No. 

“Q. What is the nature of your disease? 

“A. No. 

“Q. Are you in good health? 

“A. Browncites (meaning thereby Bronchitis).” 


There is no question but that the answers to these questions constituted a 
warranty that the insured was in good health when her application was signed 
with the exception that she suffered from bronchitis. As there is no question 
but that she was suffering from tuberculosis at the time she signed the appli- 
cation, from which she died, there was a breach of warranty (State ex rel. v. 
Allen, 310 Mo. 378, 276 S. W. 877), unless the defendant is now estopped to urge 
the same upon account of the following facts. 


Plaintiff testified that he was present at the time the application was taken 
and signed; that when the question in the application “Are you in good health?” 
was reached insured told Griffin that she was in poor health; that she had 
bronchitis and lung trouble; that Griffin said he had nothing to say “as long 
as she was able to do her own work and could get around.” Plaintiff testified 
that she was then doing her own work; that she was then under the care of 
doctors but Griffin was told of this. Later he testified that she told Griffin 
that she had bronchitis and bad health; that the witness “guessed” that insured 
saw the answers put down but he could not say whether she read the application 
or not, although she could read; that he did not know whether the application 
had anything in it in regard to tuberculosis; that Griffin wrote all the answers 
and insured signed the application. 


The parties do not agree as to what the record shows in reference to whether 
insured knew that she had tuberculosis at the time she signed the application. 
It is admitted that plaintiff was so informed by a doctor but he testified. that 
he did not believe it. Insured was advised by a doctor in the previous March 
that “she had weak lungs like tuberculosis * * * weak lungs and likely to run into 
tuberculosis.” However, it is immaterial to the point now being discussed 
whether insured knew she had tuberculosis as she knew she was under the 
care of a doctor for lung trouble that was likely to run into tuberculosis. 


[2] Does the failure of Griffin to insert the information that insured gave him 
estop defendant from insisting upon a breach of the warranty contained in the 
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application? The rule in reference to this matter is well stated in 32 C. J. pp. 
1333, 1334: 

“Where the facts have been truthfully stated to its agent but by his fraud 
negligence or mistake are misstated in the application, the company cannot, 
according to the generally accepted rule, after accepting the premium and issuing 
the policy, set up such misstatements in the application in avoidance of its 
liability, where the agent is acting within his real or apparent authority, and 
there is no fraud or collusion upon the part of the insured.” 

See, also, Andrews v. Bulldog Auto Fire Ins. Ass’n of Chicago (Mo. App.) 
291 S. W. 508, 510, and cases therein cited; Cagle v. Ins. Co., 78 Mo. App. 431. 

[3, 4] However, in order for this rule to be brought into play it must appear 
that the insured did not know what was in the application when she signed it. In 
other words that she neither read the application after it was made out nor saw 
the answers inserted therein. It thus appears that in order for the defendant 
to be estopped there must have been some concealment or deception practiced 
by Griffin upon the insured. Thomas vy. Modern Woodmen of Am., 218 Mo. App. 
10, 260 S. W. 552. It therefore was incumbent upon plaintiff to show that the 
insured was ignorant of that fact that the application did not contain the infor- 
mation she had given Griffin when she signed it. Modern Woodmen of Am. v. 
Angle, 127 Mo. App. 94, 115, 104 S. W. 297; Andrews v. Bull Dog Auto:Fire Ins. 
Ass’n of Chicago (Mo. App.) 258 S. W. 714, 716; Golding v. Modern Woodmen 
of Am,. 213 Mo. App. 171, 194, 250 S. W. 933. 

[5,6] As before stated, plaintiff testified that he could not remember 
whether or not insured read the application. Under the circumstances the conten- 
tion of the defendant that its instruction in the nature of a demurrer to the 
evidence should have been sustained is well taken. 

We have examined the case of Rissler v. American Central Ins. Co., 150 
Mo. 366, 51 S. W. 755, and like cases cited by defendant and find them not con- 
trolling here. In the Rissler Case it was held that the circumstances did not 
amount to fraud on the part of the insured. In that case the agent assured the 
applicant that certain things were not material and those things were of such a 
character that the insured might have well believed what the agent said about 
them but no reasonable person would believe that such a serious ailment as lung 
trouble for which the applicant was under the care of a physician and which 
might lead to the disease of tuberculosis would not be material to the company 
when passing upon a life insurance application, even though the agent told the 
victim otherwise in view of the fact that she was able to get around and do her 
own work. A reasonable person being so informed by the agent would know 
that he was making a misstatement which was probably influenced by his interest 
in the commission he would receive were the policy issued, or some other interest 
adverse to that of the company. If insured read the application after it was 
made out or saw the answers inserted therein and knew that it did not disclose 
what she had told Griffin, that is to the effect that she was suffering from lung 
trouble then, under the circumstances, the conduct of the insured amounted to 
collusion, under the latest decision of the Supreme Court. See Emery v. N. Y. 
Life Ins. Co., 316 Mo. 1292, 295 S. W 571. This is not a question of whether or 
not the insured neglected to mention the existence of facts about which no 
inquiry was made, but inquiry was expressly made in the application as to the 
condition of her health and whether she had any disease, and her answers were 
by the terms of the application made warranties. As there was a breach of 
warranty in this case and no facts sufficient to establish estoppel on the part of 
defendant, plaintiff was not entitled to recover. 


[7-10] The application contained a statement that Griffin was personally 
acquainted with the insured and recommended her as being a proper person for 
membership. It is contended that this act of Griffin “is imputable to defendant 
association. * * * These facts together with the fact that defendant association 
upon receipt of the application issued the certificate and accepted the deceased 
Gertrude Zeilman to membership, now estops defendant association from denying 
liability on these grounds; things thus waived cease to be any longer a part of 
the contract.” We are unable to follow this argument. No doubt an insurance 
company is bound by any information gained by the agent relative to the appli- 
cation and is constructively held to have knowledge of anything the agent is told 
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when he takes the application, that is within the scope of the agent’s authority, 
in the matter. Assuming for the sake of argument that the agent must be held 
to have known that insured had tuberculosis in view of this indorsement on the 
policy how does this help plaintiff? If insured signed the application knowing 
what it contained, and the burden was upon plaintiff to show that she did not, 
then under the latest ruling of the Supreme Court there was collusion on the 
part of the insured in procuring the insurance. Under such circumstances the 
knowledge of the agent is not imputable to the principal. Collusion between the 
agent and the applicant will be presumed without direct evidence thereof where 
the agent with the knowledge of the applicant inserts false answers to the 
questions knowing them to be false and forwards the application to the insurer. 
Emery v. N. Y. Life Ins. Co., supra. 

It is claimed that the insured’s application lay in the head office of the 
association from June 14th, 1924, to July 7th of that year before the policy was 
issued; that the application was doubtless investigated and passed upon by the 
board of managers or other officers of the association who could have easily 
acquired further information had they desired it with respect to insured’s health; 
that when the application came before them for their decision “with the addi- 
tional information Griffin is presumed to have placed before them they could 
have rejected the application,’ and having failed to so do they waived the 
defense of breach of warranty. 

[11] There is no evidence that the company knew of insured’s condition 
and we know of no principle of law, and no authority is cited to us, holding that 
there is ‘a presumption that the company knew the true situation, that is, that 
the agent gave to them the information he had although he did not insert it in 
the application. Of course, this information is presumed to have been com- 
municated by Griffin to the defendant, provided the insured did not know what 
was in the application when it was sent to the defendant, but if she did know, 
then there is no such presumption. Emery v. Life Ins. Co., supra. 

[12-14] However, it is plain that there can never be a recovery upon the 
policy in question. After the death of the insured plaintiff signed a full release 
indorsed upon the policy of insurance and delivered the same to the defendant in 
consideration for which he was paid by it the sum of $125.00 in full settlement 
of his claim. Plaintiff attempted to escape the effect of this release by testifying 
that he was unable to read and that he was told by the agent of the defendant 
that it was only in part payment of the loss and that defendant’s agent did not 
read the release to him. The evidence shows that he had been to see defendant’s 
agent at Jefferson City on several occasions about collecting the insurance and 
at each time he was accompanied by a friend and, at one time, by his attorney; 
that when he signed the release he was accompanied by a friend who could 
read. It is well settled that where a person cannot read it is ordinarily as much 
his duty to procure some person to read or explain the contract or writing to 
him before he signs it as it would be to read it before he signs it if he were 
able to so do. Failure to obtain such a reading of the contract, or explanation 
of it by some one upon whom he has a right to rely, constitutes such gross 
negligence as will estop him from avoiding it on the ground that he was ignorant 
of its contents. Shanley v. Laclede Gas Light Co., 63 Mo. App. 123; Penn v. 
Brashear, 65. Mo. App. 24; International Textbook Co. v. Anderson, 179 Mo. 
App. 631, 162 S. W. 641. In the case of Hall vy. K. C. So. Ry. Co., 209 S. W. 582, 
584, this court said: 

“The general rule 1s that parties to written contracts are not permitted to 
go behind the writing. This rule, however, does not obtain where one of the 
parties while acting as an ordinarily careful and prudent man in his situation 
would act, nevertheless, is misled by some fraud of the other party. To make 
a case under the exception to the rule two things are indispensable: (1) Fraud 
in the procurement of the contract practiced by one party; (2) ordinary care 
and prudence exercised by the other.” 


See, also, United Breeders Co. vy. Wright, 134 Mo. App. 717, 115 S. W. 470. In 
this case the plaintiff relied upon the word of his adversary, apparently a stranger. 
The evidence shows that he was accompanied by a friend who could read, yet 
he did not have his friend or any one else read the release. Under such circum- 
stances we think he was guilty of negligence. First National Bank v. Hall, 129 
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Mo. App. 286, 108 S. W. 633; Anderson v. Meyer Bros. Drug Co., 149 Mo. App. 
554, 130 S. W. 829; Chicago, St. P. M. & O. Ry. Co. v. Belliwith (C. C. A.) 83 
F. 437, 439; Woosley v. Wells (Mo. Sup.) 281 S. W. 695, 701; Austin v. Brooklyn 
Cooperage Co. (Mo. App.) 235 S. W. 1015; Dyrssen v. Union Elec. Light & 
Power Co., 317 Mo. 221, 295 S. W. 116. As was well said by the Supreme Court 
in Woosley v. Wells, supra, quoting from the Anderson Case: _ 

“Tt is trite law that a person is expected to learn what an instrument contains 
before he signs it, either by reading or having it read, or by having its contents 
stated by some one on whom he has a right to rely, the circumstances considered, 
and provided either method of obtaining the information is available without 
too great inconvenience.” 

The judgment is reversed. 

Arnold, J., concurs. 

Trimble,, P. J., absent. 


In re HAYES’ WILL. 
DARTMOUTH COLLEGE et al. v. BARTHOLOMEW et al. 
Court of Appeals of New York. Nov. 19, 1929. 
169 Northeastern Reporter 120. 

1. INSURANCE—INSURED’S WIFE AS BENEFICIARY, BY EXECUTING 
LOAN AGREEMENT, ASSENTED TO SUBSTITUTION OF INSURER 
FOR HER TO EXTENT OF ITS INTEREST (Laws 1892, c. 690, § 16). 
Where insured and wife, who was beneficiary of life policy reserving no 

right to change beneficiary, joined in executing loan agreement for loan on 

policy to insured under Laws 1892, c. 690, § 16, authorizing life insurance company 
to lend sums not exceeding lawful reserve which ‘it holds on any policy on pledge 
to it of such policy and its accumulations as collateral security, held that wife 
thereby consented to substitution of company in her stead to extent of its interest. 


(For other cases, see Insurance, Dec. Dig. § 17914.) 


2. INSURANCE—LOAN ON POLICY UNDER LOAN AGREEMENT 
EXECUTED BY INSURED AND BENEFICIARY HELD ADVANCE 
AND DID NOT CREATE DEBTOR AND CREDITOR RELATION (Laws 
1892, c. 690, § 16). 

Where wife, who was beneficiary of life insurance policy on husband’s life, 
joined with husband in executing loan agreement for loan to husband on policy, 
under Laws 1892, c. 690, § 16, authorizing insurance company to lend, on 
pledge of policy, sums not exceeding lawful reserve, and insurer’s loan offer 
included condition that, in case of insured’s death before maturity of loan, any 
cash balance after payment of loan will be paid to parties legally entitled thereto, 
and loan agreement provided that, if surrender value of policy should exceed 
amount of loan with interest, excess value above loan and interest shall be due 
and payable to legal owner of policy on demand, transaction, though designated 
a loan, constituted an advance on policy made with beneficiary’s consent, and 
did not create conventional relation of debtor and creditor. 


(For other cases, see Insurance, Dec. Dig. § 17914.) 


3. INSURANCE—ON INSURED’S DEATH, BENEFICIARY WIFE HELD 
ENTITLED TO AMOUNT OF POLICY LESS LOAN THEREON, WITH- 
OUT RIGHT TO RECEIVE AMOUNT OF LOAN FROM HUSBAND’S 
ESTATE (Laws 1892, c. 690, § 16.) 

Where wife, who was beneficiary of policy on husband’s life reserving no 
right to change beneficiary, joined in execution of loan agreement for loan on 
policy to husband under Laws 1892, c. 690, § 16, held that she was entitled to 
receive only amount due from company at time of. insured’s death after deduction 
of policy loan, and could not require payment of such loan from insured’s estate. 

(For other cases, see Insurance, Dec. Dig. § 17914.) 


Appeal from Supreme Court, Appellate Division, Fourth Department. 

Proceeding for the judicial settlement of the account of the Marine Trust 
Company of Buffalo and others, as executors of the last will and testament of Ed- 
mund Hayes, deceased. A decree of the Surrogate’s Court (131 Misc. Rep. 806, 
229 N. Y. S. 113) disallowing a claim of Morey C. Bartholomew, administrator of 
ihe estate of Mary H. Hayes, deceased was reversed and modified by the Appellate 
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Division (224 App. Div. 634, 232 N. Y. S. 147), and the said executors appeal. 
Order of the Appellate Division reversed, and that-of the Surrogate’s Court affirmed. 

Helen Z. M. Rodgers, Adelbert Moot and William L. Marcy, all of Buffalo, 
for appellant Dartmouth College. 

Ralph Ulsh, of Buffalo, for appellant University of Buffalo. 

Charles F. Blair and Alton R. Erickson, both of Buffalo, for respondents Morey 
C. Bartholomew, etc. 

Allen Keeney, Buffalo, for respondent Marine Trust Company of Buffalo et al. 

O’BriEN, J. [1-3] Edmund Hayes took out five policies on his own life in the 
Equitable Life Assurance Society. Originally, four of them were payable to him- 
self and one to his executors, administrators and assigns. He assigned all of them 
to his wife. In the year 1895, at the request of husband and wife, the policies were 
altered so as to become payable to the wife, if living, and, if not, to the husband, 
his executors, administrators, or assigns. Both stated in their letter to the insur- 
ance company requesting such alteration that the purpose was, in the event of the 
husband’s survival, that the policies should revert to him. In the year 1907, Gen- 
eral Hayes applied to the insurance company for such loans on the policies as were 
then authorized by chapter 690 of the Laws of 1892. Loan agreements were exe- 
cuted, not only by the husband, but by the wife, and a sum contemplated by the 
statute was advanced on the policies, the company’s check was made payable to Ed- 
mund Hayes and Mary H. Hayes, and the wife indorsed to her husband for his 
own use. By the execution of the loan agreements, she may be considered to have 
assented to the substitution of the company in her stead to the extent of its interest. 
General Hayes paid the annual premiums on the policies and the interest on the 
loans, and the company extended the time for repayment of the principal from year 
to year. Without repayment he died in 1923. The insurance company, after de- 
ducting the amount advanced, paid the remainder of the proceeds of the policies to 
the wife. During the following year she also died, and her estate made claim upon 
her husband’s estate for the amount deducted which represents the advance. ‘The 
claim was rejected by the surrogate, but this part of his decree was reversed, and 
the claim allowed. The Appellate Division held that the wife was a surety on a 
personal liability assumed by the husband. We take the view that, under the pro- 
visions of the statute, the documents forming the offer, the agreements and receipts, 
and according to the conditions created by the joint acts of the husband and wife, no 
resort to personal liability could ever have occurred, that the conventional relation 
of debtor and creditor, therefore, did not exist between the company and the insured, 
and that, rather than a loan in the strict sense, although so designated in the agree- 
ment, the sum of money which the insured was allowed to use constitutes an ad- 
vance upon the policies made with the consent of the beneficiary. The facts bear 
such a close analogy to those in Wagner v. Thieriot, 203 App. Div. 757, 197 N. Y. 
S. 560, affirmed 236 N. Y. 588, 142 N. E. 295, and in Board of Assessors of Parish of 
Orleans v. New York Life Ins. Co., 216 U. S. 517, 30 S. Ct. 385, 386, 54 L. Ed. 597, 
that the principle of those decisions must be held to control. 

Chapter 690 of the Laws of 1892, § 16, the statute in effect during the year 1907, 
allowed any life insurance company to lend a sum “not exceeding the lawful 
reserve which it holds upon any policy” on the pledge to it of such policy and its 
accumulations as collateral security. It is conceded that none of the five loans ex- 
ceeded the lawful reserve on any policy. The amount of each loan was slightly less 
than the cash value of the policy on the date of the loan. The loan offer by the 
company to the insured includes the condition that, in case of death of the insured 
before the maturity of the loan, or if the policy is surrendered or canceled on ac- 
count of failure to comply with the conditions of the loan, the cash balance, if any 
after payment of the loan, will be paid to the parties legally entitled thereto. The 
loan agreement, executed by husband and wife, provides that, if the surrender 
value of the policy should exceed the amount of the loan with interest at 5 per 
cent., the excess value above the loan and interest shall be due and payable to the 
legal owner or owners of the policy on demand. The loan acknowledgment by the 
company likewise stipulates that, in the event of the death of the insured before the 
maturity of the loan, any indebtedness will be deducted from the amount payable 
under the policy; the balance being payable to the person legally entitled thereto. 
Although these advancements on the policies are denominated loans and the insured 
and his wife did in terms agree to repay them, clearly there could have been no in- 
tention to enforce a personal liability against the recipient of the advances. The 
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agreement is silent in respect to any method of enforcement except deduction from 
the amounts payable under the policies. Since each advancement was less than the 
cash value of the policy at the time the moneys were advanced, the company could 
not suffer a deficit. The value of the policies constituted the fund out of which the 
company could repay its loans. These securities, always of greater value than 
the loans, were in its possession and formed complete protection. Under such cir- 
cumstances, enforcement of any remedy against the person of the borrower doubt- 
less never was considered. Indeed, whether an attempt, if made, could have suc- 
cessfully resulted, is far from certain. The affair is similar to transactions where 
the establishment of a particular fund or a particular remedy may be deemed to 
provide the exclusive remedy. Gihon v. Stanton, 9 N. Y. 476; Hidden v. Waldo, 
55 N. Y. 294; Newburger-Morris Co. v. Talcott, 219 N. Y. 505, 511, 114 N. E. 846, 
3 A. L. R. 287; Village of Argyle v. Plunkett, 226 N. Y. 306, 124 N. E. 1. 

The facts are not identical with those in the Wagner Case, supra. A distinc- 
tion in principle, however, is not apparent. The statute (Laws of 1892, c. 690, § 
16), under which these moneys were advanced to General and Mrs. Hayes, unlike 
the statute (Insurance Law [Consol. Laws c. 28], § 101, subd. 7, as added by Laws of 
1909, c. 301, § 7, as amended by Laws 1911, c. 369, § 3) in that case, did not compel 
the company to act, nor did it provide that the loans should be made on the sole 
security of the policy. Yet the company was authorized to act and availed itself 
of its statutory power. As the loan did not and could not exceed the lawful reserve 
which the company held on the policy, consequently, although not expressly so stated, 
the policy was, in fact, the sole security. The company promised that the cash 
balance of the policy after payment of the loan will be paid to the party entitled 
thereto, that the excess value above the loan shall be due and payable to the legal 
owner, and that, in the event of the death of the insured before the maturity of the 
loan, any loss will be deducted from the amount payable under the policy and the 
balance paid to the person legally entitled thereto. A very close resemblance to these 
facts appears also in Board of Assessors of Parish of Orleans v. New York Life 
Ins. Co., supra. The insurance company in that case, like the one at bar, was a 
New York corporation making loans on its policies pursuant to the same statute in 
effect when these Hayes loans were made hy the Equitable. The nature of the 
transaction was thus expressed by the Supreme Court: “This is called a loan. It 
is represented by what is called a note, which contains a promise to pay the money. 
But as the plaintiff never advances more than it already is absolutely bound for 
under the policy, it has no interest in creating a personal liability, and therefore the 
contract on the face of the note goes on to provide that if the note is not paid 
when due, it shall be extinguished automatically by the counter credit for what we 
have called the reserve value of the policy. In short, the claim of the policyholder 
on the one side and of the company on the other are brought into an account cur- 
rent by the very act that creates the latter. The so-called liability of the policy- 
holder never exists as a personal liability, it never is a debt, but is merely a deduc- 
tion in account from the sum that the plaintiffs ultimately must pay. In settling 
that account, interest will be computed on the item for the reason that we have 
mentioned ; but the item never could be sued for, any more than any other single 
item of a mutual account that always shows a balance against the would-be plain- 
tiff. In form it subsists as an item until the settlement, because interest must be 
charged on it. In substance it is extinct from the beginning, because, as was said 
by the judge below, it is a payment, not a loan.” 

The order of the Appellate Division should be reversed, and that of the Sur- 
rogate’s Court affirmed, with costs to all parties payable out of the estate. 

Cardozo, C. J., and Pound, Crane, Lehman. Kellogg, and Hubbs, JJ., concur. 

Order reversed, etc. 


In re LYNCH’S ESTATE. 
Surrogate’s Court, Kings County. November 23, 1929. 
237 New York Supplement 663. 

1. INSURANCE—INSURED’S COMPLIANCE WITH ALL REQUIRE- 
MENTS FOR CHANGE OF BENEFICIARY, EXCEPT SURRENDER OF 
POLICY TO INSURER FOR INDORSEMENT, EFFECTED CHANGE 
OF BENEFICIARY. 


Where all requirements relative to change of beneficiary were complied with by 
decedent prior to his death, except surrender of policy to insurance company for its 
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indorsement, and policy was lost during decedent’s lifetime, change of beneficiary 
was effected entitling new beneficiary to proceeds of policy; indorsement by insur- 
ance company being for its benefit. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


2. INSURANCE—ASSIGNEE OF INSURANCE POLICY HELD ENTITLED 
TO PROCEEDS UNDER TESTIMONY ESTABLISHING PAROL AS- 
SIGNMENT BY INSURED. 

Where testimony respecting policy of insurance established parol assignment 
thereof by insured to another, assignee was entitled to proceeds of insurance. 
(For other cases, see Insurance, Dec. Dig. § 208.) 


Proceedings by the administrators of the estate of Thomas Lynch, deceased, 
to recover proceeds of insurance policy. ecree in accordance with opinion. 

Winecate, S. [1, 2] This is a proceeding brought under section 205 of the Sur- 
rogate’s Court Act by the administrators of the estate of Thomas Lynch, deceased, 
who claimed to be entitled, as such administrators, to the proceeds of two policies 
of insurance upon the life of decedent, one an industrial policy for $300 in the John 
Hancock Mutual Life Insurance Company (No. 5,370,828), and the other a group 
insurance policy for $1,000 in the Travelers’ Insurance Company of Hartford, Conn. 
(No. 30-N-W-7/627). The respondent interposed an answer, alleging a gift thereof 
by decedent to respondent during decedent’s lifetime, and claiming title to said pol- 
icies and to the proceeds thereof. It is conceded that, if respondent is not entitled 
to these policies nor to the proceeds thereof, the proceeds are payable to decedent’s 
estate. The administrators contend that no change of beneficiary was accomplished 
with respect to the policy of insurance issued by the John Hancock Mutual Life In- 
surance Company, due to the fact that no indorsement to that effect was made 
upon the policy by the insurance company. All of the requirements relative to a 
change of beneficiary have been complied with by the decedent prior to his death, 
except the surrender of the policy to the company for its indorsement. The tes- 
timony presented upon the hearing established that this policy had been lost during 
the decedent’s lifetime. It is my opinion from the proof presented that a 
change of beneficiary was effectuated, and that respondent is entitled to the 
proceeds of this policy. The decedent had substantially complied with the 
requirements for a change of beneficiary. He did all that lay within his power 
to effect such change. The indorsement by the insurance company was for 
the benefit and protection of such company. No new rights were created 
thereby; “* * * that action simply gave the proper written evidence to 
the beneficiary of the existence of those rights which had in fact accrued before 
the formal issuing of such written evidence.” Luhrs v. Luhrs, 123 N.Y. 367, 375, 
25 N. E. 388, 390, 9 L. R. A. 534, 20 Am. St. Rep. 754; see, also, Lahey v. Lahey, 
174 N. Y. 146, 66 N. E. 670, 61 L. R. A. 791, 95 Am. St. Rep. 554; Schoenholz 
v. New York Life Ins. Co., 234 N. Y. 24, 136 N. E. 227; Donnelly v. Burnham, 
86 App. Div. 226, 83 N. Y. S. 659; Hall v. Prudential Ins. Co. of America, 132 Misc. 
Rep. 162, 229 N. Y. S. 228. The testimony with respect to the policy of insur- 
ance issued by the Travelers’ Insurance Company of Hartford, Conn., established 
a parol assignment thereof by decedent to respondent. Marcus v. St. Louis 
Mut. Life Ins. Co., 68 N. Y. 625; Olmstead v. Keyes, 85 N. Y. 593; Holleran v. 
Prudential Ins. Co. of America, 172 App. Div. 634, 159 N. Y. S. 284. 

I find, therefore, that the respondent is entitled to the proceeds of both 
of these policies of insurance. Settle decree on notice accordingly. 



































COOLEY v. METROPOLITAN LIFE INS. CO. 
Supreme Court of South Carolina. Dec. 12, 

150 Southeastern Reporter 793. 
INSURANCE—EVIDENCE SHOWING THAT INSURED SUFFERED 

FROM CANCER, WITHOUT KNOWLEDGE OF INSURED, INSURER, 

OR BENEFICIARY, JUSTIFIED DIRECTING VERDICT FOR BENE- 

FICIARY FOR PREMIUM PAID. 

Where insurance receipt provided there should be no liability unless insured 
was in sound health at time application was made and at time policy was 
delivered, evidence showing that insured was inflicted with cancer at time 
application was made, but that neither insured, insurer, nor beneficiary had 
knowledge of such fact, held sufficient to support judgment directing verdict for 
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beneficiary for amount of premium paid with interest; insurer being entitled to 
deny its liability upon policy except for amount of premium. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal from Common Pleas Circuit Court of Anderson County; W. H. 
Townsend, Judge. 

Action by Mamie Cooley against the Metropolitan Life Insurance Com- 
pany. Judgment for defendant, and plaintiff appeals. Affirmed. 

The exceptions ordered to be reported are as follows: 

“I. Error of the court in directing a verdict for the defendant insurance 
company when the evidence was undisputed that the company waived medical 
examination, and issued the policy on the representations of insured and the 
inspection of their agent. It is respectfully submitted that a waiver of medi- 
cal examination waived all that such examination would have revealed except 
fraudulent misrepresentations of material facts known to insured, and it is 
highly unjust to waive the examination and yet rely upon facts that only an 
examination could reveal. 

“II. Error of the court in refusing to direct a verdict for the plaintiff 
for $500.00 and interest, after holding that insured did not know she had cancer 
and conceding that no fraud was practiced on insurance company. It is sub- 
mitted that sound health is a matter of opinion and honesty expressed should 
not be the’ ground for forfeiture. 

“III. Error in refusing to submit the case to the jury on the question 
of waiver or of sound health of the person procuring the insurance. It is 
conceded that it required a medical expert to know that insured had cancer, 
and when the company waived such expert examination they ought not to be 
permitted to rely upon a condition that both the contracting parties knew 
nothing about. 

“IV. Error of the court in directing a verdict on the ground of the non 
delivery of policy when this was not contested either in the pleadings or the 
evidence. The answer admits execution and delivery of the policy and the com- 
pany has never denied that it was issued and delivered.” 

Leon L. Rice, of Anderson, for appellant. 

Watkins & Prince, of Anderson, and Haynsworth & Haynsworth, of Green- 
ville, for respondent. 

CoTHRAN, J. This is an action upon a policy of insurance in the sum of $500, 
alleged in the complaint and admitted in the answer to have been issued by 
the company and delivered to the insured, on March 1, 1928, upon the life of 
Emma Smith, and payable, in the event of her death, to her daughter, the 
plaintiff Mamie Cooley. 

The defense of the company was that at the time of the application, and 
at the time of the payment of the premium, and at the time of the issuance 
and delivery of the policy, the insured was suffering from a malignant cancer, 
for which she had been treated constantly by physicians for at least ten months 
prior thereto, and from which she died in less than ten days thereafter. 

The testimony abundantly established the following facts which appear in 
the statement of facts in the transcript of record, admitted on all sides: 

During the spring and summer of 1927, nearly a year before the date of 
the policy, March 1, 1928, the insured was living at Belton, S. C. In May, 1927, 
she consulted Dr. Young at Anderson. He diagnosed her ailment as cancer, 
but did not communicate his opinion to her. At Dr. Young’s suggestion, she was 
examined by Dr. Wrenn, an X-ray specialist, who reached the same diagnosis, 
but who, like Dr. Young, did not disclose it to Mrs. Smith. He found that the dis- 
ease had made such headway that a cure was impossible. This was nearly a year 
before the date of the policy. The fact that neither physician acquainted Mrs. 
Smith with the fatal nature of her disease could not alter the fact that ten months 
before her application she was suffering from cancer. During the remainder of the 
year she made constant visits to the hospital at Anderson for treatment. In the fall 
she moved from Belton to Williamston, which is only a few miles from Pelzer. 
Dr. Martin of Pelzer was called in at some time in January, 1928, a little more than 
a month before the date of her application for insurance. He diagnosed her trou- 
ble as cancer, and, like the other physicians who did not care to add the certainty of 
impending death to her physical suffering, withheld the information from her. She 
became ill on March 2d, the day after the date of the policy, and died on the 9th, 
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a week later, unquestionably of cancer. Proofs of death were forwarded to the 
company. They disclosed the cause of her death as cancer. The company promptly 
declared the policy void, denied liability, and tendered a return of the premium 
which had been paid. This was declined. 

After the testimony was all in, each side moved for a directed verdict; the 
plaintiff for the full amount of the policy with interest; the defendant for a verdict 
in favor of the plaintiff for the amount of the premium paid with interest. His 
honor, Judge Townsend, granted the defendant’s motion, ruling as follows: 

“This receipt states the contract between the parties, made at the time of the 
application for the insurance, and bases the right of the plaintiff to recover upon 
the condition that Mrs. Emma Smith, the insured, was in sound health at the time 
the application was made. Now, it appears from the uncontradicted evidence in 
this case that Mrs. Smith died before the Policy was delivered and within less than 
a month after the application was made for the policy, from cancer, a disease which 
existed at the time the application was made and was then in an advanced stage, 
although its existence at that time and up to the time of her death was unknown 
both to her and to the insurance company. This being the only conclusion that can 
reasonably be drawn from the uncontradicted evidence, it seems to me that there 
is no question to submit to the jury, but that it is my duty to direct you to find a 
verdict in favor of the defendant. 

“The direction of a verdict, it seems to me, is also proper in favor of the plain- 
tiff, only, for the return of the amount of the premium which had been paid to the 
Company at the time of the application. This conclusion is strengthened by the 
conditions in the Policy, that ‘if the insured, Mrs. Smith, had been treated by a doc- 
tor for any serious disease within the space of two years before the date of the 
policy, then the liability of the Company should be restricted or reduced to the re- 
turn of the premiums which had been paid the Company.’ ” 

From this order and the judgment entered upon the verdict so directed, the 
plaintiff has appealed. 

There is a minor controversy in the case whether the policy was ever actually 
delivered to the insured. I think that as the action was based upon the policy 
which the complaint alleges was issued and delivered on March 1, 1928, and the 
answer admits that fact, it is open to neither party to contest the fact, and I will 
consider it as admitted. 

Taking the application then, along with the receipt and with the policy, there 
does not appear the shadow of a doubt, in my mind, that the company was entitled 
to deny its liability upon the policy, and that his honor, Judge Townsend, was right 
in directing a verdict for the plaintiff, for the amount of the premium paid with 
interest. 

The receipt contains the following: 

“No obligation is incurred by said Company, by reason of this deposit, unless 
and until a Policy is issued upon said application, and unless at the date and de- 
livery of said policy the Life proposed is alive and in sound health, * * * No 
obligation is assumed by the Company unless the application is so approved and the 
Life proposed is now tm sound health.” 

In reference to the application, the transcript in the “statement of facts and 
testimony” declares: “In the application Mrs. Smith stated that she had never had 
cancer, was then in sound health, had not been under the care of any physician for 
three years and had never been under treatment in any dispensary or hospital.” 

In the policy it is specifically provided under the heading “Conditions”: “If (1) 
the Insured is not alive or is not in sound health on the date hereof; or if (2) the 
Insured has within two years before the date hereof, been attended by a physician 
for any serious disease or complaint, or, before said date, has had cancer, or dis- 
ease of the heart, liver, or kidneys, then, in any such case, the Company may de- 
clare this Policy void, and the liability of the Company, in the case of any such 
declaration or in the case of any claim under this Policy, shall be limited to the re- 
turn of premiums paid on the Policy.” 


It is established by the overwhelming evidence in the case, in fact it is conceded 
by the plaintiff : 

1. That the insured was afflicted with cancer, and had been a sufferer from that 
dread and fatal malady for at least ten months before the date of the policy; that 
she died within less than ten days thereafter from that cause; she could not pos- 
sibly have been in “sound health” at the date of the policy. 
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2. That within less than a year before the date of the policy, she had been at- 
tended by at least three physicians, all of whom diagnosed the case as one of cancer; 
and had received repeated treatments in the Anderson Hospital for that disease. 

I cannot discern, either in the exceptions of the plaintiff, any valid, or even 
plausible, reason why the defendant company should be denied the conventional 
rights which it has secured; by that term I mean the rights which it has secured by 
the contract (which is evidenced by the premium receipt, the application signed by 
the insured, and the policy), unless it be decreed by this court that a different rule 
should be applied to contracts of insurance, from that which obtains in the inter- 
pretation of every other form of contract; this would be manifestly unjust. 

By the exceptions the beneficiary of the policy contends that the company, in 
dispensing with a medical examination before issuing the policy, has waived its 
right to claim a forfeiture of the policy by reason of the express stipulations in 
reference to “sound health,” treatment by physicians, and presence of cancer, con- 
tained in the documents mentioned which constitute the basis of the contract of in- 
surance. It is difficult to understand how this waiver could be held to exist, in 
view of the specific stipulations entered into after it became understood that a med- 
ical examination in small policies like this would not be required. Notwithstanding 
this, the premium receipt, the application, and the policy, each, contained the stip- 
ulations. 

In 37 C. J. 381, it is said: “Sometimes, however, no medical examination is re- 
quired, and in liew thereof the contract is made subject to certain conditions as to 
sound health and freedom from specified diseases.” 

The usual provision for a medical examination is a precaution for the benefit 
and security of the insurance company. If it sees proper to dispense with it, there 
can be no objection to its doing so; but dispensing with it, and at the same time pro- 
viding for the conditions mentioned, can in no sense be held a waiver of what was 
later specifically provided. 

The decision in favor of the beneficiary is proposed to be based, not upon the 
contention of the appellant just mentioned, but upon the ground that neither the 
insured nor the company was aware, at the time of issuing the policy, of the pres- 
ence of the disease. 

I do not think it can be controverted that a stipulation, made a part of the con- 
tract of insurance, to the effect that in order for the policy to become effective, the 
insured must at the time of the issuance of the policy be in “sound health,” is valid. 

In 37 C. J. 403, it is said: “A stipulation or agreement by the Company and an 
applicant that the policy of insurance shall not take effect or be binding on the Com- 
pany unless the first premium is paid while the applicant is alive and in good or 
sound health is valid and will be given effect according to its terms; it is a con- 
dition precedent to liability on the part of the Company and a performance or wai- 
ver thereof is necessary in order to render the contract of insurance effective and 
enforceable, unless the case falls within the operation of an incontestable clause. 
Citing Perry v. Ins. Co., 150 N. C. 143, 63 S. E. 679; Rathbun v. Ins. Co., 30 Idaho, 
34, 165 P. 997; Hawley v. Ins. Co., 92 Iowa, 593, 61 N. W. 201; Whiting v. Ins. 
Co., 129 Mass. 240, 37 Am. Rep. 317; Ins. Co. v. Salisbury, 279 Mo. 40, 213 S. W. 
786; Ormond v. Ins. Co., 96 N. C. 158, 1 S. E. 796; Bowen v. Ins., Co., 20 S. D. 
103, 104 N. W. 1040; Rossiter v. Ins. Co., 91 Wis. 121, 64 N. W. 876; Anders v. 
Ins. Co., 62 Neb. 585, 87 N. W. 331; Ins. Co. v. Hightower, 148 Ga. 843, 98 S. E. 
469; Clark v. Ins. Co., 129 Ga. 571, 59 S. E. 283; Reese v. Ins. Co., 111 Ga. 482, 
36 S. E. 637; Wiliams v. Ins. Co., 146 Ga. 246, 91 S. E. 44; Oliver v. Ins. Co., 97 
Va. 134, 33 S. E. 536; Stringham v. Ins. Co., 44 Or. 447, 75 P. 822.” 

This has been recognized as the settled law in this jurisdiction. Welch v. Ins. 
Co., 124 S. C. 492, 117 S. E. 720. In that case the application and the policy con- 
tained this stipulation: “This policy shall not take effect until the first premium is 
paid and the policy delivered, nor unless on the date of said payment and delivery 
of the policy the insured is alive and in sound health.” 


This policy was not delivered for the reason that when it was received by the 
local agent for delivery, the insured was sick. The beneficiaries brought an action 
for damages on account of the refusal to deliver. The court held: “The appellant 
was entitled to a nonsuit as asked for on the whole case, on the ground that the 
application and policy contained three conditions precedent: First, payment of the 


premium; second, delivery and acceptance of the policy; third, a state of good 
health at the time of delivery.” 
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In 1 Joyce, Ins. (2d Ed.) § 97a, it is said: “Whether or not the applicant is in 
an insurable condition, is an insurable risk, at the time of the delivery of a life or 
accident policy is an important factor, and therefore where it is stipulated that the 
insurance shall not be binding unless delivery is made and the first premium paid 
during the lifetime of the applicant or while he is in sound or good health, or some 
like provision is made a condition precedent, it must be complied with to render the 
company liable, unless such condition is waived or there is an estoppel’—citing 
many cases. 

In 14 R. C. L. 900, it is said: “However, applications for policies of life in- 
surance, as well as policies, frequently provide that the policy shall not take effect 
unless it is delivered to the insured and the first premium paid while he is in good 
health and such a provision is valid and enforceable. * * 

See also Wright v. Ins. Co. (Tex. Com. App.) 248 S. W. 325; Ins. Co. v. 
Mandelbaum, 207 Ala. 234, 92 So. 440, 29 A. L. R. 649; Ins. Co. v. Mason, 151 
Ark. 135, 235 S. W. 422, 19 A. L. R. 618; Denton v. Ins. Co. (Tex. Civ. App.) 231 
S. W. 436; Rathbun v. Ins. Co., 30 Idaho, 34, 165 P. 997; Ebner v. Ins. Co., 69 
Ind. App. 32, 121 N. E. 315; Ins. Co. v. King, 137 Tenn. 685, 195 S. W. 585; Logan 
v. Ins. Co., 107 Wash. 253, 181 P. 906. 

In Oliver v. Ins. Co., 97 Va. 134, 33 S. E. 536, it was held, quoting syllabus: 
“An applicant’s express agreement in his written application that the policy should 
not take effect until the first premium was paid, and the policy delivered during his 
continuance in good health, created a condition precedent to the company’s liability. 

In Reese v. Ins. Co., 111 Ga. 482, 36 S. E. 637, it was held, quoting syllabus: 
“Where the application for a policy of life insurance and the policy itself both 
stipulated, in effect, that the policy should not become binding on the association 
issuing it until the first premium had been actually received by the association or its 
authorized agent during the good health of the applicant, * * * the actual payment 
of the first premium during the good health of the applicant was a condition pre- 
cedent to the liability of the association. * * *” 

In Ins. Co. v. Hightower, 148 Ga. 843, 98 S. E. 469, it was held, quoting sylla- 
bus: “Where the application for a policy of life insurance and the policy itself 
stipulate that the insurance shall not become effective until the first premium shall 
have been actually paid while the applicant is in good health, * * * the actual pay- 
ment of the first premium during the good health of the applicant is a condition 
precedent to the liability of the insurer. * * *” 

In Stringham v. Ins. Co., 44 Or. 447, 75 P. 822, 824, the court said: “By the 
application it is made a condition of the contract's becoming effective that the first 
premium shall have been paid during the continuance in good health of the appli- 
cant, and the policy shall have been signed by the secretary of the company and is- 
sued. If these things have been done and performed, plaintiff’s right of action upon 
the contract of insurance has accrued; otherwise not.” 

In Anders v. Ins. Co., 62 Neb. 585, 87 N. W. 331, it was held, quoting syllabus: 

“A provision in a life insurance policy as follows: ‘This policy shall not take effect 
until the first premium thereon shall have been paid to the company, or to some 
person authorized by the company to receive it, in accordance with the premium re- 
ceipt accompanying the same, and while the insured is in good health, as evidenced 
by the health certificates properly executed and furnished to the company,’ is a 
condition precedent, and, before recovery can be had, insured must show compli- 
ance therewith, or a waiver by the insurer.” 

See also Ins. Co. v. Wertheimer (D. C.) 272 F. 730. 

The foregoing authorities are clear to the point that the provision in question 
constitutes a condition precedent, the performance of which must be shown. This 
makes it unnecessary to enter upon the much debated issue as to whether a state- 
ment by the insured constitutes a warranty or a representation. 

Under the accepted definition of “sound health,” I do not think that there can 
be a question but that the presiding judge was right in directing a verdict. 

In 3 Joyce Ins. (2d Ed.) § 2004, it is said: “In other words, the term ‘good 
health,’ when used in a policy of life insurance, means that the applicant has no 
grave, important, or serious disease, and is free from any ailment that seriously af- 
fects the general soundness and healthfulness of the system.” 

The proposition that the validity of the stipulation depends upon the knowledge 
of the insured that she was afflicted with a disqualifying disease I do not think can 
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be maintained. If, as a matter of fact, she was at the time so afflicted, which is 
conceded, and if, as is held in the Welch Case, the fact of her being in good health 
was a condition precedent to the effectiveness of the policy, her ignorance of the 
fact that she was cancerous could not possibly alter the admitted fact that she was. 

In 37 C. J. 404, it is said: “The actual and not merely the apparent health of 
the applicant is controlling in determining whether he was in good health when the 
first premium was paid or tendered.” 


In Thompson v. Ins. Co., 13 N. D. 444, 101 N. W. 900, 901, the court said: 
“There is no controversy as to the validity or effect of the condition in question. 
It was made a part of the contract by the parties, and, in terms, it makes the li- 
ability of the defendant depend upon an extrinsic fact, namely, the good health of 
the deceased when the first premium was paid. It will be noted that this pro- 
vision is not a mere representation that the assured was in good health, or a state- 
ment of his belief or opinion that such was the fact. It is equivalent to a warranty 
of the fact, and is a fact agreed upon by the parties as a condition precedent to the 
attaching of defendant’s liability. Apparent good health was not sufficient. The 
fact that a disease may be latent and unknown does not relieve the insured from his 
stipulation. It is the fact of good health which governs.” 


In Powers v. Ins. Co., 50 Vt. 635, the insured had warranted in his application, 
which by stipulation was made the basis of his policy, that he did not have diseases 
of the heart. The jury found that the insured had a disease of the heart at the 
time when he made his application, but did not know it, and might not be reason- 
ably expected to know it. It was held that as the insured had thus agreed that the 
company should not assume the risk of that disease, it was not liable. The court 
said: “A policy of insurance is to be construed like other contracts inter partes. 
* * * In this case the parties have mutually agreed upon the terms of their contract; 
the language embodying it is plain; and its scope and effect are neither difficult nor 
uncertain. By the terms of the policy and application * * * the parties agreed that 
the truthfulness of the applicant’s answer to the questions propounded should be 
the basis upon which the validity of the policy should stand—if true, the policy 
should be a valid contract; if untrue, the policy should have no force as a contract. 
The applicant assumed the whole risk of the consequences, if his answers turned 
out untrue. The existence of disease in an applicant for life insurance is the pres- 
ence of the very peril the company insures against. It is like insuring a building 
already on fire. The question as to the health of the applicant is a preliminary one, 
to ascertain if he is an insurable subject. The force of the stipulations and condi- 
tions above recited is, to create a contract obligation on the part of the applicant 
that he was free from the heart disease. He agreed that such peril and risk would 
not be encountered by issuing the policy, and if such peril did exist, the contract 
should not be operative. Proof of the existence of the heart disease established a 
breach of the underlying contract upon which the policy rested. It is wholly im- 
material whether the applicant knew of the existence of the disease, because he 
agreed absolutely that it did not exist. Nor is it any answer to say that the ques- 
tion is a scientific one, and a layman might easily be deceived into a false answer. 
Scientific or simple, the applicant took the risk of the answer.” 


See also Tobin v. Woodmen, 126 Mich. 161, 85 N. W. 472; Blumer v. Ins. Co., 
45 Wis. 622; Baumgart v. Woodmen, 85 Wis. 546, 55 N. W. 713; Boyle v. Asso- 
ciation, 95 Wis. 312, 70 N. W. 351; Ins. Co. v. Pyle, 44 Ohio St. 19, 4 N. E. 465, 
58 Am. Rep. 781; Volker v. Ins. Co., 1 Misc. Rep. 374, 21 N. Y. S. 456; Miles v. 
Ins. Co., 3 Gray (Mass.) 580; Ins. Co. v. France, 91 U. S. 510, 23 L. Ed. 401; 
Jefferies v. Ins. Co., 22 Wall. 47, 22 L. Ed. 833; Association v. Jeffords (C. C. A.) 
107 F. 402, 53 L. R. A. 193. 


In Logan v. Ins. Co., 107 Wash. 253, 181 P. 906, it was held that the condition 
that the insured be in good health at the time the policy is delivered is a condition 
precedent, and it was immaterial that the insured did not know of the disease which 
affected his condition. 


In Sulski v. Ins. Co., 274 Ill. 516, 113 N. E. 862, it was held that in a life policy 
providing that no obligation is assumed by the insurer unless at the date of the pol- 
icy the insured is alive and in sound health, the fact of the sound health of the in- 
sured at such time is what determines the liability of insurer, and not the apparent 


health of insured, nor any one’s belief that insured was in sound health at such 
time. 
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For these reasons I think that the judgment of the circuit court should be 
affirmed, and the majority of the court agreeing thereto, it is so ordered. 

Blease, Stabler, and Carter, JJ., and Graydon, A. A. J., concur in result. 

Watts, C. J., did not participate. 

Graydon, A. A. J. (concurring in the result). Under Welch v. Ins. A. of Va., 
124 S. C. 492, 117 S. E. 720, I concur in the result of the opinion. 

Carter, J. (concurring in result). This action by the plaintiff, Mrs. Mamie 
Cooley, against the defendant, Metropolitan Insurance Company, was commenced 
in the court of common pleas for Anderson county October 10, 1928, for the pur- 
pose of obtaining judgment against the defendant in the sum of $500, on a life in- 
surance policy issued by the defendant upon the life of Mrs. Emma Smith, mother 
of the plaintiff; the plaintiff being named as the beneficiary in the policy. The de- 
fendant in its answer denied liability upon grounds to which we shall hereinafter 
advert. The case was tried before his honor, Judge W. H. Townsend, and a jury 
at the December, 1928, term of court of common pleas for Anderson county. At the 
conclusion of all the testimony both parties moved for directed verdicts, upon 
grounds which will be referred to further on in this opinion. His honor, Judge 
Townsend, refused plaintiff’s motion, for direction of a verdict for the full amount 
of the policy, $500, and interest, but granted the defendant’s motion, directing the 
jury to write a verdict for the plaintiff for the amount of the premium paid, with 
interest, only, and the jury rendered a verdict as directed for that amount, $17.04. 
From the ruling and judgment of the circuit court, the plaintiff has appealed to this 
court, imputing error to his honor, Judge Townsend, as alleged in the several ex- 
ceptions, which will be included in the report of the case. 


While there are four exceptions, the principal question involved in the appeal 
may be stated thus: Under the facts of the case, should the presiding judge have 
directed a verdict, and, if so, for whom and in what amount? 


In its answer the defendant made the following admissions: “That the defend- 
ant admits that pursuant to an application made to it on the 15th day of February, 
1928, it issued, on March Ist, 1928, a policy on the life of Mrs. Emma Smith and 
admits that said policy was delivered to the plaintiff and the premium paid by her; 
and defendant further admits that the said Mrs. Emma Smith died within seven 
days after the issuance of the policy; and that thereafter, the plaintiff surrendered 
the policy to the defendant and demanded payment to her of the amount of said 
policy, which demand has been refused.” 


But the defendant denied liability under the policy for the following alleged 
reasons, stated in its answer: 


“That said policy was issued upon, and subject to, the following conditions, 
which were made a part of the contract, to-wit: ‘If (1) the insured is not alive, or 
is not in sound health on the date hereof; or if (2) before the date hereof the in- 
sured has been rejected for insurance by this, or any other company, order or asso- 
ciation, or has, within two years before the date hereof, been attended by a physician 
for any serious disease or complaint, or, before said date, has had a pulmonary 
disease, or chronic bronchitis, or cancer, or disease of the heart, liver, or kidneys, 
unless such rejection, medica! attention, or previous disease is specifically recited in 
the “Space for Endorsements” on page four in a waiver signed by the Secretary, or 
an Assistant Secretary, * * * then, in any such case, the Company may declare this 
policy void, and liability of the Company in the case of any such declaration, or 
in the case of any claim under this policy, shall be limited to the return of premiums 


paid on the policy, except in the case of fraud, in which case all premiums will be 
forfeited to the Company,’” 


“That in fact, the said Mrs. Emma Smith was not in sound health on the date 
of the policy, March Ist, 1928; that, in fact, she had been attended by a physician 
for a serious complaint within two years before said date, and before said date had 
had cancer; that the said Mrs. Emma Smith had suffered with cancer for many 
months prior to the date of the policy, and within two years prior to said date had 
been treated by physicians, for said complaint, on numerous occasions and that on 
the date of said policy the said Mrs. Emma Smith then had cancer and died as a 
result thereof on March 8th, 1928; and that under the terms of the policy the li- 
ability of the Company is limited to the return of the premiums paid on the policy. 


“That after the death of the said Mrs. Emma Smith, and as soon as the facts 
hereinabove alleged were ascertained by the defendant, the defendant elected to de- 
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clare, and did declare, the said policy void and tendered to the plaintiff the return 
of the premiums paid, which tender was refused.” 

The transcript of record contains the following agreed statement of facts, per- 
tinent to the appeal: 

“On February-15, 1928, Mrs. Emma Smith, the insured, was living at the Will- 
iamston Cotton Mill at Williamston, S. C., and occupying a part of a house rented 
by one of her sons. The plaintiff, her daughter, was living with her husband on her 
husband’s farm below Belton, S. C. On that date, A. H. Pruitt, agent for the de- 
fendant, was at the plaintiff’s home in reference to certain policies of insurance 
then being taken by the family and it was then proposed that plaintiff insure the life 
of her Mother with the defendant in the sum of Five Hundred (500.00) Dollars, 
and plaintiff was informed that where the amount of insurance did not exceed Five 
Hundred ($500.00) Dollars, no medical examination was necessary. The plaintiff's 
husband, Will Cooley, paid the premium for six months in advance for the benefit 
of plaintiff and a receipt was issued as follows: 

“Received from Will Cooley Sixteen and “/10 Dollars, being a deposit of pre- 
miums or six monthly premiums on account of Application for Insurance in the 
Metropolitan Life Insurance Co. made this date. If application is accepted and a 
policy issued, this sum will be applied towards payment of premiums thereon. If 
application is rejected, the amount will be returned to the applicant. No obligation 
is incurred by said Company, by reason of this deposit, unless and until a Policy is 
issued upon said application, and unless at the date and delivery of said policy the 
Life proposed is alive and in sound health. Except that if the Life proposed is 
now in sound health and the amount paid by applicant at the time the oe . 
written is not less than four weekly premiums, or one monthly premium (if 
monthly premium policy), and this receipt, detached from the original seolicaia, 
covering such payment, is surrendered to the Company, the Company agrees if the 
Application is approved at the Home Office in New York, that should death occur 
prior to the delivery of the Policy it will, nevertheless, pay such amount as would 
have been due under the policy, if issued. No obligation is assumed by the Company 
unless the application is so approved and the Life proposed is now in sound health. 

“Dated February 15, 1928 

“A, H. Pruitt, Agent.” 

It also appears from the agreed statement of facts that on the same date, Feb- 
ruary 15, 1928, the premium money was paid and receipt issued by the agent, A. H. 
Pruitt. Then Mr. Pruitt the agent, went to Williamston and had the insured, Mrs. 
Smith, mother of the plaintiff, sign an application for the policy and sent the same 
to the defendant insurance company. In this application which Mrs. Smith signed, 
it is stated that “she had: never had cancer, was then in sound health, had not been 
under the care of any physician for three years and had never been under treatment 
in any dispensary or hospital.” On March 1, 1928, the defendant, to which we shall 
refer as the insurance company, issued the policy in question, bearing date March 
1, 1928. The policy was forwarded by the insurance company to its agent, Mr. 
Pruitt, for delivery, and it was in his possession for several days when he was in- 
formed by the husband of the plaintiff that Mrs. Smith, the insured, was dead, hav- 
ing died nine days after the date of issuance of the policy, the policy having been 
issued March 1, 1928. The said agent thereupon sent the policy to the insurance 
company with proof of death. The insurance company promptly tendered a return 
of the premium, declared the policy void, and denied liability except for the pre- 
mium. The insurance company later sent the policy to the attorney for the plain- 
tiff at his, request. 

The respondent calls special attention to the following provision in the policy: 
“If (1) the Insured is not alive or is not in sound health on the date hereof; or if 
(2) the Insured has within two years before the date hereof, been attended by a 
physician for any serious disease or complaint, or, before said date, has had can- 
cer, or disease of the heart, liver or kidneys, then, in any such case, the Company 
may declare this Policy void and the liability of the Company in the case of any 
such declaration or in the case of any claim under this Policy shall be limited to the 
return of premiums paid on the Policy.” 


. It appears from the statement of facts contained in the transcript of record 
that: 


“During the Spring and Summer of 1927, Mrs. Emma Smith was living at 
Belton, S. C., with some of her relatives and during the month of May she con- 
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sulted Dr. C. H. Young of Anderson, S. C., in regard to her physical condition. 
Dr. Young would not tell her what her trouble was but diagnosed her disease as 
cancer. He referred her to Dr. Frank Wrenn who is an X-Ray expert and Su- 
perintendent of the Anderson County Hospital. Dr. Wrenn gave Mrs. Smith 
X-Ray treatment but did not tell her what her trouble was in view of the fact 
that her disease was at such a stage of development that there was no chance of 
curing her and felt that it would be too cruel to advise her of her true condition. 
Mrs. Smith was not a patient in the hospital but at regular periods during the year 
of 1927 came from Belton by automobile or by trolley to the hospital for treatment. 
During the late fall of 1927 she moved to Williamston and worked in the William- 
stor Cotton Mill and lived in a house which was partly occupied by one of her 
sons. Dr. W. T. Martin, of Pelzer, S. C., was called to see her on one occasion in 
January. He diagnosed her trouble as cancer but did not tell her or any of the 
family what her trouble was. Mrs. Smith became ill the 2nd day of March, 1928, 
and died as a result of this cancer on the ninth day of March, 1928. 

“The plaintiff, by reason of some family estrangement, had not seen her mother 
during the last six months of her life up to within several days of her death when 
she learned that she was ill. Neither the plaintiff nor her husband knew that Mrs. 
Smith was sick or suffering from cancer or in bad health. The son that lived in 
the same house with Mrs. Smith at Williamston did not know she had cancer or 
that there was anything abnormal about her health. Mrs. Smith had never been 
informed that she had cancer up to the time that she took her bed on March 2nd. 
There was nothing about her appearance that would lead a layman to conclude that 
she was not in good health. The Insurance Company did not know that Mrs. Smith 
had cancer or was in bad health nor did the agent of the company have any such 
knowledge until the proof of death was made out. Mrs. Smith appeared to be in 
health on the 15th of February, 1928, when she signed the application; her death 
due to cancer which she had had for ten months and probably longer.” 

The defendant’s motion for a directed verdict was based upon the following 
grounds: “Mr. Prince: If the Court please, we should like to make a motion for a 
directed verdict on the grounds, that no other reasonable inference can be drawn 
from the testimony other than the fact that Mrs. Emma Smith, the person whose 
life was insured, was, at the time of the taking of the application and at the time 
of issuing of the receipt, and at the time of the date of the policy, suffering from 
a serious malady, that is cancer. And, second, that there is no evidence from which 
the jury could infer that knowledge of this disease had been brought to the attention 
of the insurance company and had by the insurance company been waived.” 


The grounds of the plaintiff’s motion were as follows: 


“Mr. Rice: I move for a directed verdict for the plaintiff for the full amount 
sued on, with interest from the date of the death of Mrs. Smith, on the ground 
that the undisputed evidence shows that at the time of the application and the issu- 
ance of the policy the only evidence is to the effect that Mrs. Smith did not know 
that she had cancer or was not in sound health. 

“And second: Because there is no evidence whatsoever that there was any in- 
tention to defraud.” 

It is clear that there was no evidence from while the jury could infer that 
knowledge of this disease (cancer) had been brought to the attention of the insur- 
ance company, and it is also clear from the record that neither the insured nor the 
beneficiary had any knowledge that the insured had such disease at the time the 
application was signed, the premium paid, or when the policy was issued, or at any 
other time, except that the beneficiary received such information after her mother’s 
death. In fact, there is no contention on the part of insurance company that the 
insured or the beneficiary had any knowledge of the insured having the disease in 
question, cancer. Neither is there any claim made that the insured or the benefic- 
iary in any way attempted to practice a fraud on the insurance company. Counsel 
for the respondent stated frankly that “the defendant company does not claim 
that the insured attempted to defraud the company,” and the record shows the 
same as to the beneficiary, the plaintiff in the case. 


Under the state of facts to which we have called attention, viewed in the light 
of the contract between the parties, it is our opinion that Judge Townsend was 
right in directing a verdict. See Welch v. Life Insurance Co., 124 S. C. 492, 117 
S. E. 720. 
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It is therefore the judgment of this court that the exceptions be overruled, and 
that the judgment of the circuit court be and the same is hereby affirmed. 
Stabler, J., concurs. 





SOUTHLAND LIFE INS. CO. v. LLOYD. (No. 8281.) 
Court of Civil Appeals of Texas. San Antonio. Noy. 20, 1929 
Rehearing Denied Dec. 11, 1929. 
21 Southwestern Reporter (2d) 1071. 

1. INSURANCE—EVIDENCE OF INSURED’S DEATH FROM WOUND 
FROM HIS GUN WHILE HUNTING DID NOT REQUIRE FINDING 
THAT DEATH RESULTED FROM SELF-DESTRUCTION, WHERE 
JURY FOUND DEATH WAS ACCIDENTAL AND NOT SUICIDE. 
Evidence that insured was found killed from gunshot wound from his own 

gun, while hunting for rabbits, and that gun was found in nearby bush with 

muzzle pointing toward deceased, held not to require finding that death re- 
sulted from “self-destruction, intentional or otherwise, whether sane or insane,” 
within provision of accident policy limiting insurer’s liability, where jury found 
that insured did not commit suicide and that his death was accidental. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 


2. INSURANCE—WHERE CIRCUMSTANCES OF INSURED’S DEATH 

—— LAW WILL PRESUME ACCIDENT RATHER THAN 

UICIDE. 

Where circumstances attending insured’s death are unknown, law will give 
effect to presumption of accident, and will not presume that death of insured 
arose from suicide. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 


Appeal from District Court, Cameron County; A. M. Kent, Judge. 

Action by Ethel V. Lloyd against the Southland Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Davenport, West & Ransome, of Brownsville, and Seay, Seay, Malone & 
Lipscomb, of Dallas, for appellant. 

H. B. Galbraith, of Brownsville, for appellee. 

SitTH, J. On June 11, 1928, the Southland Life Insurance Company, appellant, 
issued its policy, in the sum of $5,000 upon the life of Erle W. Lloyd naming 
Ethel V. Lloyd, the insured’s wife, as beneficiary. By a rider of even date 
attached to and forming a part of the policy, it was further provided that, if 
the insured met his death by “violent, external and accidental means, exclusive 
of all other causes,” the insurer would pay the beneficiary an additional sum 
of $5,000, or a total sum, under both policy and rider, of $10,000. 

It was stipulated: in the policy that, “if the insured shall die by his own 
act, either sane or insane, (within one year of the issuance of the policy) the 
liability of the Company shall be limited to the total amount of premiums paid 
by the insured.” And it was stipulated in the rider that the liability therein 
provided for “does not cover death resulting directly or indirectly from * * * 
self-destruction, intentional or otherwise, whether sane or insane.” 

Erle W. Lloyd, the insured, died within a year of the date of the issuance 
of the policy, from the effects of gunshot wounds received under undetermin- 
able circumstances. Upon proper proof of the death of the insured, the com- 
pany refused to pay the losses provided for, and, in a suit to recover thereon, 
Ethel V. Lloyd, the beneficiary, recovered judgment against the company for 
$10,000, the amount of the policy and rider, $1,200 statutory penalty, and $1,250 
attorney’s fees, also provided for by statute. The insurance company has 
appealed. 

The deceased was a Cameron county farmer, and lived with his wife and 
two children, a girl aged 16, and a boy aged 14. On the day of his death, he 
and his wife and children were on a customary visit with his wife’s parents, 
Mr. and Mrs. Skinner, in another part of the county. Early in the afternoon 
he and his wife and the latter’s parents went in the parents’ car to see his 
wife’s brother at the latter’s farm a few miles away, where they spent the 
afternoon pleasantly. Late in the afternoon the party started on the return 
trip. Just before reaching the Skinner home, they passed through a neighbor- 
hood thickly infested with rabbits. Skinner commented upon the number of 
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rabbits thereabouts, and, while the two men were discussing the matter, the 
deceased suggested that he take a shotgun which Skinner had brought along 
in the car, and get out and shoot some rabbits, or a rabbit, as he and other 
members of the party had been doing earlier in the day. The deceased had on 
previous occasions gone out and shot rabbits as food for his dogs, and he suggested 
this as his purpose on this occasion. The car was stopped, deceased alighted 
with the gun and started off through the brush, while Skinner drove the car 
a short distance to clear the road for the passage of other cars. In this way 
the deceased was soon lost to view. A few minutes later, from four to seven 
minutes, the occupants of the car heard a gunshot, followed by an exclamation 
of distress. Getting out of the car they followed those sounds and found the 
deceased lying on the ground about 60 yards away, with a gunshot wound in 
the breast. He died a few moments later, without having spoken. The gun 
was found. among the lower branches of a mesquite bush a few feet from the 
deceased, with the muzzle pointing towards deceased. Two matches, and an 
unlighted cigar, moistened and with the end bitten off, were on the ground 
by the deceased, giving rise to the inference that the gun had been discharged 
into deceased’s body while he was in the act of lighting his cigar. The gun 
had “hair triggers,” and had been known by Skinner, its owner, to discharge 
unexpectedly, from some unexplained cause, upon at least two prior occasions, 
and it is inferrable that it discharged from some such cause on this occasion. 
There is no affirmative evidence that the deceased actually discharged the 
weapon on this occasion, or that it was in his hands, or that he was even touch- 
ing it when it discharged. There is no evidence that he committed suicide; 
his conduct on that day and all the while before was normal and natural, and 
every circumstance leading up to the moment of the tragedy negatived any 
abnormal condition of mind at the time. The jury found, specifically, that he 
did not commit suicide, and that his death was accidental. These findings were 
thoroughly, amply, supported by the evidence in the case, as well as by wise 
presumptions in favor of both findings. In fact, appellant concedes both facts, 
that it was not suicide, and that it was accidental, and rests its appeal upon 
the sole contention that the undisputed evidence showed that the deceased 
met his death from a gunshot wound “self-inflicted,” and that this bald fact 
brought the case within the exception in the rider, in that the death resulted 
from “self-destruction, intentional or otherwise, whether sane or insane.” 


[1, 2] In short, it is assumed by appellant that the insured’s death resulted 
from “self-destruction” as contemplated in the exception, and that, no matter 
how the self-destruction was brought about, the exception applied, and the 
company cannot be held liable; and, specifically, that, even though the death 
may have been accidental, as found by the jury, yet, since it was brought about 
by the act of the insured himself, it was covered by the exception from lia- 
bility. Pursuing its proposition to its conclusion, appellant’s defense rests solely 


upon the assumption that the insured’s death proximately resulted from some 
undisclosed act of his own. 


We cannot subscribe to the assumption that the insured’s death was actu- 
ally brought about by self-destruction, or by his own direct act or acts. It 
cannot be said—it is quite difficult to even conjecture—that the deceased was 
holding the gun in his hands, or was in any way touching it at the time of its 
discharge. It is much easier to surmise that he set it against one of the nearby 
bushes, or across the limbs of the mesquite bush, where it was found, in order 
to free his hands with which to light his cigar, and that while he was so en- 
gaged the gun afterwards slipped, or settled from its own weight or the shift- 
ing or vibration of bush or limb, and its discharge thereby percipitated. It 
will be assumed that his death wound was inflicted by a discharge from his 
own gun, but the circumstances under which it was discharged, the agency 
through which the discharge was actually effected, are matters of pure con- 
jecture, so that they must be resolved, if at all, by sheer presumption. When 
relegated to an election of presumption in such case, the law, abhorrent of the 
theory of suicide and slow to attribute human carelessness as the cause of 
death or injury, will give effect to the presumption of accident. 


The object of the rider to the policy here involved was to insure against 
the accidental death of the deceased, and this court will indulge no mere pre- 
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sumption of fact in order to give effect to an exception which would relieve 
the insurer from its sole obligation under that contract. 
The judgment is affirmed. 


GREAT SOUTHERN LIFE INS. CO. v HEAVIN. (No. 10448.) 
Court of Civil Appeals of Texas. Dallas. November 12, 1929. 
Rehearing Denied Dec. 7, 1929. 

21 Southwestern Reporter (2d) 1086. 

3. INSURANCE—PAYMENT OF PREMIUM TO BENEFICIARY ON 
GROUND THAT INSURED COMMITTED SUICIDE, OBLIGATING IN- 
SURER ONLY FOR PREMIUM, HELD NOT VALID CONSIDERATION 
FOR RELEASE OF CLAIM FOR AMOUNT OF POLICY. 

Where insurance company issued policy to deceased, providing that, in 
case of suicide by deceased within two years after issuance of policy, company 
would be obligated only for premiums paid, and insurer refused payment of 
policy on ground that deceased committed suicide and tendered the return of 
premium to beneficiary, not as part of its obligations under policy, but as pay- 
ment of obligation in case of suicide, release of claim by beneficiary for prin- 
cipal sum of policy, by acceptance of check for premium, was without valid 
consideration, and not binding on beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


4. INSURANCE—$600 HELD REASONABLE ATTORNEY FEE TO BENE- 

FICIARY, SUING TO RECOVER $3,000 INSURANCE POLICY. 

In action to recover insurance policy amounting to $3,000, which insurer 
refused to pay on ground that insured committed suicide, allowance of $600 
to beneficiary recovering judgment, as attorney fee, was reasonable. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from District Court, Dallas County; Towne Young, Judge. 

Suit by Mrs. Clara Roberta Heavin against the Great Southern Life In- 
surance Co. Judgment for plaintiff, and defendant appeals. Affirmed. 

Vinson, Elkins, Sweeton & Weems, of Houston, for appellant. 

David E. Coffman, of Dallas, for appellee. 

Jones, C. J. Appellee, Mrs. Clara Roberta Heavin, instituted this suit against 
appellant, the Great Southern Life Insurance Company, in a district court in 
Dallas county, to recover on an insurance policy issued to James M. Heavin, 
deceased husband of appellee, together with interest, the statutory penalty of 
12 per cent., and a reasonable attorney fee. The trial was to a jury, submitted 
on special issues, and on a verdict answering these special issues, judgment was 
rendered in favor of appellee for the sum of $4,098.57, with interest at the rate 
of 6 per cent, per annum from the date of the judgment. This judgment in- 
cluded the sum of $3,000, the face of the policy, interest at the rate of 6 per 
cent, per annum for the period of time that had elapsed from the maturity 
of the policy to the time of trial, 12 per cent. statutory damages for failure to 
pay the policy at maturity, and the sum of $600 as a reasonable attorney fee. 
From this judgment, appellant has duly perfected an appeal. 

The following is deemed a sufficient statement of the facts for an under- 
standing of the questions involved: 

Appellee and the deceased were husband and wife at the time of deceased’s 
death on May 4, 1927, and lived in their home at Royse City, Tex. On March 
11, 1927, appellant duly issued on the life of deceased the insurance policy in 
suit, on the payment of the premium for the first year of $35.10, and for the 
further payment of premiums therein provided. The policy contained a provi- 
sion that, “in case of the death of the insured by his own hand or hands, while 
sane or insane, within two years from the date of the policy, the company’s 
liability shall be limited to the amount of the premium paid thereon.” About 
9 o'clock p. m. on the day of his death, the deceased was found by his wife lying 
in the rear of his residence in an unconscious and dying condition. She at 
once summoned the help of a neighbor, carried him into the house, and called 
physicians. -The only physician that arrived before deceased’s death was Dr, 
T. N. Roach, who arrived a few minutes before death. Dr. Roach pronounced 
the condition of deceased to be the result of carbolic acid poison taken inter- 
nally. The only external injury that appeared on deceased was a dark-colored 
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mark across the chin, which was described from its appearance to have been 
the result of a bruise. Dr. Roach based his diagnosis as to the cause of de- 
ceased’s dying condition, when he examined him, on the facts that he detected 
the odor of carbolic acid coming from deceased, the appearance of white spots 
in his mouth and throat, which he characterized as burns from an acid, and 
also that the saliva in the mouth showed that carbolic acid had been taken 
therein. A number of neighbors at once came to deceased’s home, and some 
of them claimed that, when they were near deceased, they detected the odor 
of carbolic acid. 

Dr. R. R. Scott, who appears to have been the family physician, arrived 
shortly after the death of deceased, and also made an examination of the body 
of deceased, and as a result of the casual examination made by him testified 
that deceased did not die from carbolic acid poisoning. He based his conclu- 
sion on the fact that he found no carbolic acid burns around the mouth or 
upon the face of deceased, and that in his ‘experience as a physician he had 
examined corpses, whose death was the result of carbolic acid taken internally, 
and always had found burns about the mouth and face; that there were no 
burns about the mouth or face of deceased. 


The undertaker, who embalmed the body of deceased on the night of his 
death, after qualifying as an expert embalmer, and after stating his experience 
in embalming the bodies of persons who had died from carbolic acid poisoning, 
gave his opinion that the deceased did not die from carbolic acid poisoning. 
He based his opinion on the fact that, in cases where death had resulted from 
carbolic acid poisoning, he would be unable to withdraw the blood from the 
veins of such subjects, because of its coagulation, as a result of the poison, and 
would have much difficulty in, getting the embalming fluid into the veins; that 
there was no difficulty in withdrawing the blood from deceased’s body, and 
that he withdrew the usual amount of blood from his body, and experienced 
no difficulty in getting the fluid into the veins; that he dected no carbolic 
acid odor, and detected no burns about the face or mouth of deceased. Some 
others that were present and close to the body of deceased at the time testi- 
fied they detected no carbolic acid odor. 


E. M. Paulk, the local agent of appellant at Royse City, where deceased, 
in conjunction with another, operated a barber shop, was a lifelong friend of 
deceased, and appeared to be his business and confidential adviser, came to the 
house before deceased died. He also testified to the detection of carbolic acid 
odor, and after deceased’s death at once advised the family to have his stomach 
removed and its contents submitted to chemical analysis, and was insistent that 
the course be taken. He communicated that night with Mr. Greenwood, of 
Dallas, appellant’s president, and secured from him the authority to have such 
chemical analysis made, if consent of the relatives could be obtained, and if 
the expenses were not paid by the relatives, or by the county, appellant would 
pay such expenses. Paulk finally secured the reluctant consent of the wife 
of deceased for the removal of the stomach and its chemical analysis. An order 
to this effect was also issued by the local coroner. The stomach was removed 
by a competent physician while the body was at the undertakers’, and, after 
being properly tied to prevent the escape of its contents, was placed in a fruit 
jar and brought by the assistant undertaker to chemical laboratories in Dallas, 
and the contents of the stomach analyzed by a competent chemist. The result 
of this analysis showed a very small amount of free carbolic acid in the con- 
tents of the stomach, and other marks on the lining of the stomach which 
showed carbolic acid had been received into it. 


The chemist testified that carbolic acid, when taken into the stomach, would 
be at once absorbed into the system, and that only a small amount of it would 
remain in a free state in the stomach. The chemist stated that the amount 
of the acid found by him was not sufficient in itself to cause death, but he 
gave as his opinion that the death of deceased was caused by carbolic acid 
poisoning. This opinion was based on the fact that the major part of the car- 
bolic acid was at once absorbed, and that there were marks on the.inner lining 
of the stomach that showed this fact. An ounce bottle, with a screw top and 
labeled “Carbolic Acid Poison,” was found the next day in a small oat patch 
on the rear of appellee’s premises, a distance of about 30 feet from where 
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deceased was found the night before. A druggist of Royse City testified that, 
about 8 o'clock, p. m. on the evening of his death, deceased had purchased from 
him an ounce bottle of carbolic acid. A coroner’s inquest was held at the 
undertaker’s place on the night of deceased’s death, and later, after he had 
received a copy of the report of the chemist, returned a verdict that, in his 
opinion, the deceased “came to his death by carbolic acid poisoning, self-ad- 
ministered, and that his death was suicide.” 

Deceased had just completed and moved into a new home he had erected 
in Royse City. On the day of his death he had gone to Dallas for the purpose 
of buying two rugs to go into his home. He called on a brother-in-law of his 
in Dallas, held a short conversation with him, and was in a cheerful frame of 
mind. He returned to Royse City in the afternoon of the said day and worked 
at the barber shop until closing time. He seemed to be in a cheerful frame of 
mind during this time, and spoke of the nice rugs he had purchased in Dallas. 
About 7:30 in the evening he went home and told his wife of the purchase of 
the rugs, and apparently was in a very cheerful and hopeful frame of mind. 
The record discloses the fact that he had theretofore purchased and used car- 
bolic acid for disinfectant purposes, and: was very careful about having his 
home and chicken house disinfected regularly, and had used carbolic acid at 
times for this purpose. 

The proof of death was prepared by E. M. Paulk, the local agent of ap- 
pellant, who had the insurance policy, along with other papers of deceased, in 
his office, and he was directed to prepare such proof of death by a letter written 
by Mr. Greenwood, appellant’s president. Dr. Roach was the physician that 
gave his affidavit as to the cause of death, and stated the cause was from car- 
bolic acid poison. This proof of death was signed and sworn to by appellee. 
After she had signed it, Paulk attached to the proof of death the statement 
and verdict of the coroner. Appellee was informed by the local agent, and 
also by Mr. Raines, superintendent of agencies for appellant, that appellant 
would not pay the insurance under the policy, because of the fact that deceased 
had committed suicide, and under the terms of said policy, $35.10, the only pre- 
mium that had been paid, was all appellant would pay. 

About May 1, 1927, appellant, in pursuance of its conclusion that the death 
of deceased resulted from his intentionally taking carbolic acid poison, sent 
Raines, its superintendent of agencies, to the home of appellee, with instruc- 
tions to tender to her a check for the sum of $35.10, in full payment of any 
claim she might have under the policy of insurance, and to secure from her a 
full release from all other claims. Raines visited the home of appellee, in com- 
pany with Paulk, and after an explanation of the matter by Raines and Paulk, 
that if she accepted the check and signed the release she would surrender all 
claims against appellant under the policy, appellee accepted the check and ex- 
ecuted the release. The release is as follows: 

“Houston, Texas, May 21, 1927. 

“Received from the Great Southern Life Insurance Company the sum of 
thirty-five and 10/100 dollars, which is hereby acknowledged to be in full pay- 
ment of claims and demands under policy number 158302, issued on the life 
of James M. Heavin, deceased. 

“[Signed] Mrs. Clara R. Heavin, Beneficiary. 

“Witness: A. G. Raines. E. M. Paulk.” 


It appears that, at the time the policy was issued, the premium of $35.10 
was advanced by the agent Paulk, the 50 per cent. due appellant was paid by 
Paulk, and his commission of the remaining 50 per cent. was entered in his 
book as a charge against deceased. On the next morning, after appellee re- 
ceived this check, she indorsed and delivered the same to Paulk in payment of 
this indebtedness, the money was paid to Paulk, and the actual consideration 
to appellee was the cancellation of this indebtedness incurred by her deceased 
husband. It does not appear that this fact was known to or contemplated by 
appellant when the check was delivered. 

The petition on which this case was tried contains the usual allegations 
necessary to recover on a life insurance policy, to recover the statutory dam- 
ages of 12 per cent., and a reasonable attorney fee, and states a cause of action 
grounded on these claims. The answer of appellee was sufficient to state the 
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defense under the policy of suicide of the deceased, and also to state the de- 
fense that appellee had theretofore compromised and settled all claims under 
the policy, and on a valid consideration had executed a release of all such 
claims, and set out, in hc verba, the release. The answer also states the 
defense of misrepresentation in a matter material as to the risk covered by the 
policy, in that he had failed to state, in answer to a direct question on his 
medical examination, before the issuance of the policy, any physicial ailments 
he had suffered from, when in fact he had suffered from a very material physical 
ailment not long previous to the issuance of the policy, in that, while working 
at the barber shop, he had fainted and become unconscious. This ground of 
defense appears to have been waived by appellant, in that no issue was sub- 
mitted to the jury and none requested on this issue. 

By supplemental petition appellee specially replied to the allegation that the 
release was a bar to recovery, and, among other allegations, urged failure of 
consideration for its execution, and that the release was secured by fraud and 
misrepresentation of appellant’s agents, Raines and Paulk, specifically alleging 
the character of misrepresentation claimed to have been made. It was also 
pleaded that the release was executed on a mistake of fact, in that appellee at 
the time did not understand that she was releasing all claims under the policy. 

[1] The cause was submitted to the jury on special issues, and in response 
to these issues the jury found: (1) The deceased did not die as the result of 
carbolic acid self-administered; (2) E. M. Paulk did not represent to appellee 
that Dr. Scott, of Royse City, had told said Paulk that deceased had died from 
the effects of carbolic acid poison; (3) E. M. Paulk did not represent to ap- 
pellee that the undertaker had stated to Paulk that deceased had died from the 
effects of carbolic acid poison; (4) E. M. Paulk did not represent to appellee 
that, under the terms of the insurance policy, if deceased had died as a result 
of carbolic acid poisoning, though taken accidentally, or by mistake, or through 
error, she could not collect any sum of money from appellant; (5) appellee did 
not know, at the time she executed the release, that she was in fact releasing 
all claims under the policy; (6) E. M. Paulk or Mr. Raines, at the time of the 
execution of the release, did disclose to appellee that she was signing a release 
of her claims against appellant under the insurance policy; (7) the sum of $600 
is a reasonable attorney fee for appellee in this suit. All of these findings are 
supported by evidence, and this court is not authorized to set them aside, but 
will treat them as facts established in this case.. 

[2] Appellee’s plea of failure of consideration for the execution of the re- 
lease was not verified, but no exception, pointing out this failure was submitted 
to the court, and no objection of evidence offered in support of this plea was 
made by appellant, because of lack of verification of the plea. Under the rule 
generally obtaining in this state, under such condition of the record, the higher 
court will treat the statutory requirement of verifying a plea of failure of con- 
sideration as having been waived by the other parties, and all assignments of 
error directed to this issue are overruled. Drew v. Harrison, 12 Tex. 279; Ash- 
croft v. Stephens, 16 Tex. Civ. App. 341, 40 S. W. 1038; Nasworthy v. Draper 
(Tex. Civ. App.) 28 S. W. 565; Capps v. Olive (Tex. Civ. App.) 26 S. W. 472; 
Farris v. U. S. Fidelity & Guaranty Co. (Tex. Civ. App.) 251 S. W. 612; Citizens’ 
Garage Company v. Wilson (Tex. Civ. App.) 252 S. W. 186. 

The serious contention made by appellant, and properly presented to this 
court, is that, in view of the finding of the jury against appellee’s contention 
as to fraud and misrepresentation of appellant’s agents, causing her to execute 
the release, and the further finding of the jury, to the effect that these agents, 
at the time of the execution of the release, explained to appellee its full effect, 
appellant was entitled to judgment on the finding of the jury. This contention 
must be sustained, if the release is based on what the law deems a valid con- 
sideration, unless the finding of the jury, to the effect that at the time appellee 
executed the release in question she did not know that she was in fact releasing 
all claims against the policy, would defeat such contention. 

When appellant issued to deceased the insurance policy in suit, it contracted 
with deceased, if the policy was in force at the time of his death, to pay to ap- 
pellee, the beneficiary named in the policy, the sum of $3,000, provided that, 
if deceased’s death was occasioned by his own act, while sane or insane, within 
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two years from its issuance, a return to appellee of the premiums paid would 
be the extent of appellant’s obligation. Deceased died approximately two 
months after the issuance of the policy. There were very cogent facts and 
circumstances attending his death, which pointed to deceased’s suicide. Under 
such condition, appellant concluded that its sole obligation to appellee, under 
the insurance contract, was to pay the liquidated sum of $35.10, the amount of 
the premium paid by deceased. Appellant never questioned the fact that it 
owed appellee this sum of money. So it tendered to appellee a check in such 
an amount in full discharge of the only obligation it recognized as due to ap- 
pellee under the policy. It never paid this sum as any part of the $3,000 obliga- 
tion in the policy, or in discharge of any part of same, for it never recognized 
the fact that such obligation was brought into existence. With this payment as 
the sole consideration for its issuance, it demanded and received the release 
in evidence in this case. The amount of premium paid at the death of deceased 
was a liquidated demand in favor of appellee aganist appellant, provided the 
cause of the death of deceased was occasioned by suicide. The sum of $3,000, the 
face value of this contract of insurance, was a liquidated demand against ap- 
pellant and in favor of appellee, provided suicide was not the cause of his death. 
Was the payment in question a valid consideration for the release of a claim 
by appellee for the principal sum named in the policy, to wit, $3,000, when the 
consideration given discharged no part of this obligation? 

Appellant contends that, because there was a bona fide dispute, founded on 
the circumstances surrounding deceased’s death, showing that this obligation 
for $3,000 never matured in favor of appellee, the release is based on a valid 
consideration, and is valid and binding on appellee. This contention is based 
on the rule of law that, even though a claim rests on a liquidated demand, yet 
if there is a bona fide dispute of the validity of the claim by the debtor, either 
in whole or in part, and the creditor accepts a smaller sum than the amount of 
the claim, in complete discharge of the claim, the creditor is bound thereby, 
and cannot be heard in a court to claim the remainder. Buford v. Construction 
Co. (Tex. Civ. App.) 279 S. W. 515; Christler v. Williams, 62 Tex. Civ. App. 
169, 130 S. W. 608; Bergman Produce Co. v. Brown (Tex. Civ. App.) 156 S. W. 
1102; and the authorities cited by these cases. 

This line of decisions, however, does not decide this case, because this is 
not that character of a case. There were two conditions of recovery in this 
policy, neither one dependent upon the other, viz. one based on death by sui- 
cide; the other based on death not by suicide. Two distinct and different amounts 
are named under each condition of death, the one of death by suicide to be the 
amount of the premiums paid, and the other, of death not by suicide, to be 
the sum of $3,000. Appellee made the necessary proof of death and demand 
of the payment of $3,000. Appellant denied this demand, on the ground that 
the condition under which it was obligated to pay such a demand did not exist 
but admitted its full liability under the other condition of death. If, under the 
former condition, appellant had tendered some portion of the $3,000 demand 
by way of compromise on the disputed claim in reference thereto ‘and appellee 
had accepted and executed the release, then such release would have been on a 
consideration valid in law, and she would have been bound thereby. But ap- 
pellant made no such tender, and made no payment of any amount of this $3,000, 


but nevertheless contends that the release is valid as against any claim for 
such sum. 


_ We think this case is similar to those cases in which a creditor’s demand 
is made up of certain specific items, and the debtor pays one item of such claim 
about which there is no dispute, and takes a release for the items which are in 
dispute. The authorities hold that the release executed under such a condition 


is not binding upon the creditor as to the disputed items. Fidelit 
Ins. Co. of New York v. Mountcastle (Tex. Civ. App.) 200 S. We 86g aay 
Texas Prudential Ins. Co. v. Connor (Tex. Civ. App.) 209 S. W. 417: Woodall 
v. Pacific Mutual Life Ins. Co. (Tex. Civ. App.) 79 S. W. 1090. : 

[3, 4] We therefore hold that the release in question was executed without 
a consideration deemed valid in law, and is not binding on appellee. Under 
this view of the case, it renders it unnecessary to determine the effects of any 
of the findings of the jury, other than the finding that deceased did not die 
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from suicide, and the finding of $600 as a reasonable attorney fee. The record 
discloses that the notice, contemplated by the statute as a basis for the claim 
of the statutory damages of 12 per cent., and for the allowance of a reasonable 
attorney fee, was complied with by appellee. Under the evidence in the case, 
the amount of $600, found by the jury as a reasonable attorney fee, is amply 
sustained. 

Finding no reversible error, it is the opinion of this court that this case 
should be affirmed; and it is so ordered. 

Affirmed. 





Royal Ins. Co. v. Bailey et al 


ROYAL INS. CO. v. BAILEY et al. 
Circuit Court of Appeals, Sixth Circuit. November 13, 1929. 
No. 5217. 
35 Federal Reporter (2d) 916. 


1. INSURANCE—MORTGAGED MACHINERY AFFIXED TO REALTY 
HELD FIXTURES AS BETWEEN INSURER AND INSURED, UNDER 
POLICY PROHIBITING INCUMBRANCE OF PERSONALTY. 


Under insurance policy providing that policy should be void if personal prop- 
erty insured is incumbered by chattel mortgage, as between insurer and insured, 
items of mill machinery affixed to real estate and covered by chattel mortgage 
were fixtures, though vendors might have retained power of sale in event of 
default and have had right of severance as against insured even after machinery 
was affixed to real estate. 


(For other cases, see Insurance, Dec. Dig. § 283[1].) 


2. INSURANCE—FIRE POLICY COVERING BUILDING AND MACHIN- 
ERY SEPARATELY DID NOT SHOW INTENTION TO CONSIDER 
MACHINERY ATTACHED TO REALTY AS PERSONALTY PROHIB- 
ITED FROM BEING INCUMBERED. 


Fire policy prohibiting incumbrance by chattel mortgage of personal prop- 
erty insured, covering building and machinery under separate items, did not 
show that building was to be considered as realty and machinery as personalty, 
so as to make machinery affixed to realty personalty. 


(For other cases, see Insurance, Dec. Dig. § 283[1].) 


4. INSURANCE—BILL OF SALE FOR PROPERTY INCLUDING LAND 
TO CORPORATION GAVE CORPORATION EQUITABLE OWNER- 
SHIP SUFFICIENT TO MAKE IT SOLE AND UNCONDITIONAL OWN- 
ER UNDER FIRE POLICY. 


Where parties contracted to organize corporation and convey certain prop- 
erty to it and bill of sale to property including realty was given to corporation, 
corporation was equitable owner of property sufficient to constitute it sole and 
unconditional owner, within fire policy requiring insured to be sole and uncon- 
ditional owner. 


(For other cases, see Insurance, Dec. Dig. § 282[2].) 


5. INSURANCE—DEED THREE DAYS AFTER AMENDMENT SUBSTI- 
TUTING ANOTHER AS INSURED, AND BEFORE PAYMENT OF 
PREMIUM AND FIRE, HELD CONTEMPORANEOUS WITH POLICY 
IN DETERMINING WHETHER INSURED WAS SOLE OWNER. 


Where insured acquired title to insured property three days after amend- 
ment of policy substituting him as insured and prior to payment of premium 
and fire, deed to insured was practically contemporaneous with policy and 
may be so considered in determining whether insured was sole and unconditional 
owner entitled to recover under policy. 


(For other cases, see Insurance, Dec. Dig. § 282[2].) 


6. INSURANCE—PURCHASE-MONEY MORTGAGE BY PURCHASER 
HELD PART OF TRANSACTION WHEREBY PURCHASER SECURED 
TITLE WHEN SUBSTITUTED AS INSURED IN DETERMINING UN- 
CONDITIONAL OWNERSHIP. 


Where title to insured property was sold to party substituted as insured and 
insured executed mortgage to secure balance of purchase price, mortgage must 
be considered as integral part of single transaction whereby substituted insured 
secured title to property and as an outstanding incumbrance at time of amend- 
ment of policy, substituting purchaser as insured in determining whether there 
was breach of condition of sole and unconditional ownership. 


(For other cases, see Insurance, Dec. Dig. § 282[6].)_ 
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7. INSURANCE—THEN OUTSTANDING MORTGAGES HELD NOT A 
BREACH OF CONDITION IN INSURANCE POLICY THAT INSURED 
IS SOLE AND UNCONDITIONAL OWNER. 
Then outstanding mortgages held not a breach of condition in insurance pol- 
icy that insured is sole and unconditional owner. 


(For other cases, see Insurance, Dec. Dig. § 282[6].) 


8. INSURANCE—FIRE POLICY PROHIBITING “CHANGE IN TITLE OR 
INTEREST” REFERRED TO NATURE OF ESTATE OF INSURED, 
NOT TO INCUMBRANCES. 

Under fire policy prohibiting change in title of or interest, of insured, words 
“change in title or interest” referred, not to incumbrances, but to change in 
nature of estate held, character and quality of title, and beneficial interest of 
insured. 


(For other cases, see Insurance, Dec. Dig. § 328[6].) 


9. INSURANCE—POLICY PROHIBITING CHATTEL MORTGAGES 
AGAINST PERSONALTY, BUT MAKING NO MENTION OF REAI, 
ESTATE MORTGAGES, DID NOT PROHIBIT REAL ESTATE MORT- 
GAGES. 

Where fire policy contained stipulation that, if subject of insurance be per- 
sonalty and personalty becomes incumbered by chattel mortgage, contract shall 
be void and made no mention of mortgage on real estate, parties by omitting 
reference to real estate mortgage thereby excluded real estate mortgages from 
category of forbidden acts under principle of strict construction against insurer 
and against forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 330[1].) 


Appeal from the District Court of the United States for the Eastern Dis- 
trict of Kentucky; Andrew M. J. Cochran, Judge. 

Action by W. M. Bailey and another, for the use and benefit of W. M. 
Bailey, against the Royal Insurance Company. Judgment for plaintiffs, and 
defendant appeals. Affirmed. 

Hite H. Huffaker, of Louisville, Ky. (A. H. Patton, of Jackson, Ky., and 
John R. Moremen, of Louisville, Ky., on the brief), for appellant. 

O. H. Pollard, of Jackson, Ky., for appellees. 

Before Denison, Hicks, and Hickenlooper, Circuit Judges. 

HIckKENLOoopER, Circuit Judge. This is an action upon a fire insurance policy in 
which the insurer defends principally upon the grounds: (1) That the policy 
covered personal property which was incumbered by a chattel mortgage contrary 
to condition in the policy; (2) that the insured was not, at the time the policy 
issued, the sole and unconditional owner of the property insured; and (3) that 
there had been a change, otherwise than by death of the insured, in the interest 
and title of the subject of the insurance which terminated the risk. 

After inspection of the premises to be insured by the agent of the appellant, 
which premises were used as a newly constructed flour mill, the policy in suit 
was issued for $4,120 covering appellant’s pro rata proportion of and on a 
number of items including $5,000 on the building and $10,000 on machinery. 
All machinery was installed and firmly affixed to the real estate, although some 
of it had been purchased upon the installment plan, title being retained by the 
vendor or chattel mortgage being given to secure the deferred payments. Two 
real estate mortgages covering the “building and machinery” were also given 
after the policy was issued. The policy contained the provision that it should 
be void “if the subject of the insurance be personal property and be or become 
incumbered by a chattel mortgage.” There is no contention that other items 
of personal property covered by the policy were in any wise so incumbered and 
there is no condition against incumbrances to realty. 

{1, 2] Under the circumstances disclosed by the present record, we are of 
the opinion that as between insurer and insured the items of mill machinery 
were fixtures, and were covered as such. The fact that the vendors or sub- 
sequent mortgagees might have had and retained a power of sale in the ‘event 
of default and thus have had a right of severance as against the insured even 
after the machinery was affixed to the real estate, does not detract from’ the 
position that such machinery was, and was known to be, fixtures. Davis, Adm’r 
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v. Eastham, etc., 81 Ky. 116. Nor does the fact that the building and machinery 
were covered by separate items in the policy necessitate the conclusion, ingeni- 
ously suggested, that the first was intended by the parties to be considered as 
real estate and the latter as personalty. The building is as much personalty as 
the machinery when severed from the real estate, and the language used is 
susceptible to the much more reasonable construction of intended apportionment 
of valuation rather than difference in kind. 

[3] The real estate in question originally stood in the name of W. M. Bailey, 
who entered into a contract on August 4, 1924, with one E. M. Russell whereby 
it was agreed that both Bailey and Russell should convey certain -property 
to a corporation to be organized and thereafter each should hold one-half -of 
the capital stock. In addition to the stock so acquired, Bailey was to receive 
a cash consideration of $1,000 for the lot. The corporation was organized under 
the name of Jackson Roller Mill, Inc., and on May 29, 1925, bills of sale were 
given to it which included the lot in question. Whether this operated as a 
valid conveyance as between the parties or not, it at least vested the equitable 
title in the corporation. The policy in suit was issued to the Jackson Roller 
Mill, Inc., July 22, 1925. Between July 22, 1925, and July 30, 1925, Bailey agreed 
to sell his stock in the corporation to Russell and both agreed that the cor- 
poration be dissolved. On July 30, 1925, Bailey transferred his stock in ac- 
cordance with this agreement and Russell paid him the sum of $250 in cash 
and later executed a mortgage to him for $6,250, being the balance of the 
purchase price. On the same day Russell took charge of the property and affairs 
of the corporation and began to do business on his own account and notified 
the agent of the insurance company that he was purchasing Bailey’s interest 
and desired to be substituted as the insured under the name of Jackson Roller 
Mill. A “rider” was issued amending the policy in accordance with this request. 
At this time the lot still stood of record in the name of Bailey. On August 3, 
1925, the same was deeded directly to Russell and the building was subsequently 
entirely destroyed by fire on or about November 5, 1925. At the time of the 
fire the corporation had been entirely dissolved and all debts paid. It is also 
in evidence that on or about August 20, 1925, Russell had borrowed the sum 
of $5,000 from the First National Bank of Jackson, Ky., and had given a 
mortgage on the real estate and machinery to cover this loan. After the fire 
the claim of Russell under the policy was assigned to Bailey, who now sues. 

[4, 5] On the above facts it is contended that the corporation was not at 
the time the policy was issued, and Russell was not at the time of the amend- 
ment of the policy, the sole and unconditional owner of the property insured 
and that such policy was therefore void. At the time the policy originally issued 
the corporation was at least the equitable owner of the property and this is 
sufficient. Milwaukee Mechanics’ Ins. Co. v. Rhea & Son, 123 F.9 (C. C. A. 6); 
Alliance Ins. Co. v. Enders, 293 F. 485 (C. C. A. 9). For the purposes of this 
opinion we also assume that the conditions applied to Russell as of the time 
the policy was amended to substitute him as the insured, to the same effect 
as if a new policy were then issued. Although not the legal owner at that time, 
title was acquired three days later and prior to both the payment of premium 
and the fire. It may at least be doubted whether Russell also did not have 
such equitable title to the property, as contracting purchaser in possession, 
as to warrant considering him the sole and unconditional owner for insurance 
purposes even prior to the actual conveyance on August 3, 1925. But be this 
as it may, the deed was given so soon after the amendment of the policy as to 
be practically contemporaneous with it and properly so considered. 


[6, 7] The mortgage given to Bailey to secure the balance of the purchase 
price of his stock must also be considered as an integral part of the single 
transaction whereby Russell secured title to the property and as an outstanding 
incumbrance at the time of amendment of the policy substituting Russell as 
the insured. As to this mortgage the issue presented is whether it contituted 
a breach of the condition of sole and unconditional ownership, assuming, as we 
do, that this condition applied to Russell. This stipulation has been held by the 
late Mr. Justice Brewer, while Circuit Judge, “to refer, not to the matter of 
incumbrance at all, but to the character and quality of the title, whether that 
of a fee-simple or leasehold, or otherwise.” Ellis v. Insurance Co. of North 
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America (C. C.) 32 F. 646, 649. In Manhattan Fire Ins. Co. v. Weill, 28 Grat. 
(Va.) 389, 398, 26 Am. Rep. 364, such condition was regarded as not referring 
to legal title, but to the interest of the insured in the property apart from in- 
cumbrances. The mortgagor of real estate is almost universally now held to be 
the owner as against all the world except the mortgagee after condition broken. 
It is therefore generally held that outstanding mortgages and liens do not con- 
stitute a breach of the condition in a fire insurance policy that the interest of 
the insured be that of sole and unconditional ownership. Dolliver v. St. Joseph 
F. & M. Ins. Co., 128 Mass. 315, 35 Am. Rep. 378; Union Assur. Soc. v. Nalls, 
101 Va. 613, 44 S. E. 896, 99 Am. St. Rep. 923; Hare v. Headley, 54 N. J. Eq. 
545, 35 A. 445; Petello v. Teutonia Fire Ins. Co., 89 Conn. 175, 93 A. 137, L. R. A. 
1915D, 812; Citizens’ Mutual Fire Ins. Co. v. Conowingo Bridge Co., 113 Md. 430, 
77 A. 378; Lancashire Ins. Co. v. Monroe, Jefferson & Co., 101 Ky. 12, 39 S. W. 
434. 

[8, 9] The same reasoning is applicable under the terms of this policy to 
the condition against change in title or interest of the insured. We are of the 
opinion that these words “change in title or interest” likewise refer not to in- 
cumbrances but to a change in the nature of the estate held, the character and 
quality of the title and the beneficial interest of the insured. Compare Niagara 
Ins. Co. v. Jeffrey, 215 Ky. 644, 286 S. W. 846; Queen Ins. Co. v. Cummins, 
216 Ky. 329, 287 S. W. 896; London Assurance Corp. v. Bailey, 222 Ky. 757, 2 
S.W.(2d) 397 (the last case arising from the same loss here involved). But 
the general rule in this respect need not control here, because the policy con- 
tains the stipulation that if the subject of the insurance be personal property 
and be or become incumbered by chattel mortgage, the contract shall be void. 
The parties therefore had in contemplation the subject of incumbrances. They 
have specifically prohibited the incumbrance of personal property and there 
is no mention of mortgage upon real estate. By omission of provision covering 
such real estate mortgage, the parties have therefore as specifically, though 
tacitly, excluded it from the category of forbidden acts. Under the principles 
of strict construction against the insurer and against forfeiture (Royal Ins. Co. 
v. Martin, 192 U. S. 149, 162, 24 S. Ct. 247, 48 L. Ed. 385; McMaster v. N. Y. 
Life Ins. Co., 183 U. S. 25, 40, 22 S. Ct. 10, 46 L. Ed. 64), we are constrained 
to hold that the condition under consideration does not embrace the giving of 
a mortgage upon the real estate, subsequent to the issue of the policy. 

The judgment of the District Court is affirmed. 


COMMERCIAL UNION ASSUR. CO., LIMITED, OF LONDON v. JASS et al. 
Circuit Court of Ss December 3, 1929. 
oO 


36 Federal Reporter (2d) 9. 
1. INSURANCE—POLICY IS CONSTRUED MOST STRONGLY AGAINST 
INSURER. 
Insurance policy is to be construed most strongly against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—EVIDENCE HELD TO SHOW PROPER DISCLOSURE 
OF FACT THAT INTEREST OF INSURED WAS NOT SOLE OWNER- 
SHIP, AND THAT BUILDING WAS HELD UNDER LEASE. 


In action on fire insurance policy for destruction of building, evidence held to 
show that facts that interest of insured was not sole ownership and that building 
was held under lease were disclosed to insured before issuance of policy, and that 
insured was not guilty of fraud or any act of omission or commission tending to 
increase risk, and hence was entitled to recover for loss or damage to any interest 
they had in building. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


3. INSURANCE—INSURED OCCUPYING BUILDING UNDER LEASE SUB- 
JECT TO TERMINATION ON 60 DAYS’ NOTICE HELD TO HAVE 
INSURABLE INTEREST. 

Insured occupying building under lease indefinite as to term, but containing 
clause giving lessor right to terminate it on 60 days’ notice, held to have an insur- 
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able interest in the property, for loss of which they could recover under fire in- 
surance policy. 


(For other cases, see Insurance, Dec. Dig. § 115[4].) 


4. INSURANCE—ANY INTEREST IN PROPERTY, HOWEVER SLIGHT, 
IS INSURABLE, AND FACT THAT IT MAY BE DEFEATED BY SUB- 
SEQUENT EVENT IS IMMATERIAL. 

Any interest in property legal or equitable, however slight, is insurable, and 
fact that such title as insured has may be defeated by subsequent event is immater- 
ial. 


(For other cases, see Insurance, Dec. Dig. § 115[1].) 


5. INSURANCE—AMOUNT OF RECOVERY UNDER FIRE INSURANCE 
POLICY FOR DESTRUCTION OF BUILDING LEASED BY INSURED 
HELD QUESTION FOR JURY UNDER EVIDENCE. 

In action under fire insurance policy for destruction of building occupied by in- 
sured under lease terminable by lessor on 60 days’ notice, amount of recovery held 
question for jury under the facts and circumstances showing that relations between 
insured and lessor were cordial, and that insured had rebuilt at their own expense, 
and lease had run for over three years after fire at time of trial. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 


Appeal from the District Court of the United States for the Northern District 
of Georgia; Samuel H. Sibley, Judge. 

Action by Samuel Jass and another, partners trading as the Jass Manufacturing 
Company, against the Commercial Union Assurance Company, Limited, of London. 
Judgment for plaintiffs, and defendant appeals. Affirmed. 

T. A. Hammond, Daniel MacDougald, H. H. Hargrett, and W. L. Bryan, all 
of Atlanta, Ga. (Smith, Hammond, Smith & Bloodworth and Spaulding, Mac- 
Dougald & Sibley, all of Atlanta, Ga., on the brief), for appellant. 

Reuben R. Arnold and B. P. Gambrell, both of Atlanta, Ga. (Reuben R. & 
Lowry Arnold, of Atlanta, Ga., on the brief), for appellees. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Foster, Circuit Judge. Appellees brought suit on a policy of fire insurance, in 
the amount of $2,500, issued by appellant, covering a building occupied and used by 
appellees as a warehouse, and recovered judgment for the full amount. The policy 
in terms purported to insure appellees against all direct loss or damage by fire 
to the building, and contained clauses voiding it if the interest of the insured was 
not truly stated therein, or was other than unconditional and sole ownership, or if 
the subject of the insurance was a building on ground not owned by the insured in 
fee simple, unless otherwise provided by agreement indorsed on or added to the 
policy. The policy showed the following indorsement, “Notice accepted that build- 
ing is on leased ground from Railroad and lease contains a waiver of subrogation.” 
Appellant defended on the ground that appellees had no insurable interest in the 
property; that, if the insured had any interest in the property, it was not truly 
stated in the policy, was other than sole and unconditional ownership, and at most 
was nominal. 

There was evidence tending to show the following facts: Appellees, Samuel 
Jass and Moses L. Jass, are partners, trading as the Jass Manufacturing Company, 
and are engaged in the manufacture of cotton mill waste for filling beds. They oc- 
cupied the brick building described in the policy by virtue of a written lease from 
the Southern Railway Company, dated September 1, 1922, made to Moses L. Jass 
as “proprietor of and trading as Jass Waste Company,” for a monthly rental of 
$30. The lease was indefinite as to term, but contained a clause giving the lessor 
the right to terminate it on 60 days’ notice. The lease contained a clause obligating 
the lessee to make repairs necessary to put the building in suitable condition for the 
business, which appellees did, after which its fair rental value was between $150 and 
$200 per month, and it would have lasted for 30 or 40 years. The building was 
totally destroyed by fire on May 6, 1925. Its sound value at that time was $9,- 
076.02, and its replacement cost was over $12,000. There was other insurance up to 
$5,000, making the total $7,500. Appellees rebuilt the building, and were still oc- 
cupying it when the suit was tried. Their relations with the lessor were satis- 
factory. Moses Jass was 50 years of age, with an expectancy of life of approx- 
imately 20 years. The policy was issued on behalf of appellant by its agents, Mac- 
Intyre, Scott & Knight, who had full authority to do so. Before it was issued, the 
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lease was fully disclosed to Mr. Scott of that firm, and he had the building in- 
spected. The evidence above stated was uncontradicted, save that one witness for 
defendant testified the rental value of the building was $60 per month. 

At the close of the evidence, the court overruled a motion to direct a verdict 
for defendant, and, construing the policy as covering any interest appellees might 
have had in the building, charged the jury substantially as follows: That appellees 
were entitled to recover the value of the use of the building; that, if the cost of 
the repairs appellees were obligated to make, together with the rent, equalled the 
value of the use of the building, it would be worth nothing, but, if the value of the 
lease was more than the rental and the burden of repairs, it would be worth some- 
thing according to the length of time a person could expect to remain in the build- 
ing and use it; and they might consider the possibility of the lease running for the 
life of Moses Jass; and that the fact that the railroad could terminate the lease 
on 60 days’ notice at any time would tend to depreciate the value of the expectancy. 

Error is assigned to the refusal to direct a verdict, to the giving of the por- 
tion of the general charge above outlined, and to the refusal of requested charges to 
the contrary. 

[1, 2] Though the policy in terms purported to cover a certain building des- 
cribed therein, it was a contract to indemnify the insured for any damage they 
might suffer through the destruction of the building by fire. That the interest of 
the insured was not sole ownership, and that the building was held under lease, 
was disclosed to the insurer before the policy was issued. The indorsement as to 
the lease was sufficient to comply with the terms of the policy in that respect. The 
policy is to be construed most strongly against the insurer. The insured was not 
guilty of fraud or any act of omission or commission that would have tended to 
increase the risk. We concur with the District Court in his finding that the policy 
insured appellees against loss or damage to any interest they might have had in the 
building. Insurance Co. v. Haven, 95 U. S. 242, 24 L. Ed. 473; Queen Ins. Co. 
v. Taylor, 100 Ark. 9, 138 S. W. 990; Berry v. Am. Cent. Ins. Co., 132 N. Y. 49, 
30 N. E. 254, 28 Am. St. Rep. 548; Home Insurance Co. v. Gibson, 72 Miss. 58, 17 
So. 13; N. J. Ins. Co. v. Rowell, 157 Ga. 360, 121 S. E. 414. 

[3, 4] Undoubtedly appellees had an insurable interest in the property. If tnat 
be reduced to a minimum of 60 days’ use of the building, it would be enough. 
Any interest in property, legal or equitable, however slight, is insurable, and the 
fact that such title as the insured has may be defeated by a subsequent event is im- 
material. Insurance Co. v. Stinson, 103 U. S. 25, 26 L. Ed. 473; Ins. Co. v. Chase, 
5 Wall. 509, 18 L. Ed. 524; Schaeffer v. Anchor, etc., Ins. Co., 113 Iowa, 652, 85 N. 
W. 985: Home Ins. Co. v. Gibson, 72 Miss. 58, 17 So. 13; Rohrbach vy. Germania 
Ins. Co., 62 N. Y. 47, 20 Am. Rep. 451. 


[5] As to the amount of recovery, it may be conceded, arguendo, that, if the 
lease had been terminated by the action of a third party, and appellees were suing 
for damages on that account, their recovery might be limited by the clause allowing 
the termination of the lease on 60 days’ notice. However, decisions so holding are 
not in point, as that question is not presented in this case. Here the lease had not 
terminated, the relations between the parties were cordial, and the lease had run for 
over three years after the fire at the time of the trial. 

A recovery should not be defeated because ascertaining the amount of the dam- 
ages depends somewhat on estimate. The jury could very well presume that there 
would be no cancellation of the lease, considering that appellees had rebuilt at their 
own expense, so long as they proved satisfactory tenants. This might be indefinite, 
If the appellees had been tenants for the life of Moses Jass without any power of 
cancellation in the lessor, in estimating the value of the lease the jyry could con- 
sider his expectancy of life, though the possibility of the termination of the lease 
at any time by his death would exist. That the lessor had the right to cancel the 
lease would not make it any more uncertain. If the jury adopted the maximum 
figures as to the value of the lease, which they had the right to do, it would have to 
run but a few years longer for the value of the use to equal the recovery, not ne- 
cessarily the full expectancy of life of Moses Jass. The amount of recovery was 
clearly a question for the jury under the facts and circumstances of the case. As 
applicable to the theory on which the case was left to the jury, the charge given 
was unobjectionable. Getchell v. Mercantile, etc., Ins. Co., 109 Me. 274, 83 A. 801, 
42 L. R. A. (N. S.) 135 Ann. Cas. 1913E 738; Schaefer v. Anchor Mutual Ins. 
Co., 133 Iowa, 205, 100 N. W. 857, 110 N. W. 470. 
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Other errors assigned need not be discussed. The record presents no reversible 
error. 


Affirmed. 


FIREMEN’S INS. CO. v. SIMMONS et al. (No. 11.) 
Supreme Court of Arkansas. Nov. 25, 1929. 
Rehearing Denied Dec. 23, 1929. 
22 Southwestern Reporter (2d) 45. 

2. INSURANCE—INSURED MAY WAIVE BENEFIT OF PROVISION 

ee COMPANY MIGHT CANCEL POLICY ON FIVE DAYS’ NO- 

ICE. 

Provision of insurance policy that company might cancel policy on five days’ 

notice being for benefit of insured may be waived by him. 


(For other cases, see Insurance, Dec. Dig. § 228.) 


3. INSURANCE—INSURER’S AGENT MAY BE INSURED’S AGENT TO 
ACCEPT CANCELLATION NOTICE AND REINSURE PROPERTY IN 
ANOTHER COMPANY. 

Agent of insurance company may be agent of insured to accept notice of 
cancellation and keep property insured by writing it in another company. 
(For other cases, see Insurance, Dec. Dig. § 229[3].) 


4. INSURANCE—INSURER’S AGENT HELD INSURED’S AGENT TO AC- 
CEPT NOTICE OF CANCELLATION AND TO WRITE POLICY IN AN- 
OTHER COMPANY. 

Where insured, applying for insurance, left it with agent to select company 
and paid year’s premium, insurance agent held agent of insured to accept notice 
notice of cancellation, to waive the five-day clause, and to write policy in an- 
other company. 

(For other cases, see Insurance, Dec. Dig. § 229[3].) 


5. INSURANCE—INSURED CLAIMING UNDER GRANTORS IN POSSES- 
SION OF LAND FOR MORE THAN SEVEN YEARS HELD “OWNER” 
WITHIN FIRE POLICY. 

Where insured and grantors had been in possession of land paying taxes 
thereon for more than seven years, insured held owner of property for purpose 
of action against insurance company on fire policy insuring building on land. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 


Appeal from Circuit Court, Pope County, R. M. Mann, Special Judge. 

Action by J. A. Simmons against the Firemen’s Insurance Company and 
the Bankers’ & Shippers’ Insurance Company. From the judgment against the 
Firemen’s Insurance Company, it appeals. From a judgment dismissing com- 
plaint as to the Bankers’ & Shippers’ Insurance Company, plaintiff cross-ap- 
peals. Affirmed. 

McMillen & Scott, of Little Rock, for appellant. 

Hays, Priddy & Rorex, Marveline Osborne and Robt. Bailey, all of Russell- 
ville, for appellees. 

McHaney, J. On November 13, 1928, appellee Simmons applied to the Pope 
County Real Estate Company, general agents for a large number of fire insur- 
ance companies, for a policy of fire insurance on his store building and fixtures 
located about 14 miles north of Russellville. Mr. Luck, acting for the Pope 
County Real Estate Company, issued and delivered to him on the same date 
a policy in appellee company, the Bankers’ & Shippers’ Insurance Company, 
covering $600 on the building and $200 on the fixtures, for which the premium 
was paid by Simmons in cash. The issuance of this policy was reported by the 
agency in Russellville to the company’s general agents in Memphis, who di- 
rected a cancellation of the risk. Just when this was done is not shown. How- 
ever, this policy was not immediately canceled by Mr. Luck who attended to 
the matter, but on December 20, without the knowledge of the insured, he 
issued another policy in appellant company covering this same risk. The in- 
sured had not directed him in what company to place the risk, and he wrote it 
in accordance with his custom in any company he wished—one he thought would 
carry the risk. Luck had not notified Simmons that the Bankers’ & Shippers’ 
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had instructed him to cancel the policy or that he had done so, or that he had 
rewritten it in appellant. 

A fire occurred on December 21, 1928, which destroyed the property insured. 
Notice of loss was given both companies by Simmons, both denied liability, and 
this suit followed. It was tried before the court sitting as a jury, which re- 
sulted in a judgment against appellant for the full amount with penalty and at- 
torney’s fee. The court found for appellee Bankers’ & Shippers’, and dismissed 
the complaint as to it. The Firemen’s Insurance Company has appealed from 
the judgment against it, and Simmons has taken a cross-appeal as against the 
Bankers’ & Shippers’ Insurance Company. 

It is first argued by appellant that the complaint failed to state a cause of 
action against it, and that its demurrer should therefore have been sustained. 
The complaint was directed against both companies, a kind of double-barreled 
action, with the hope that, if one escaped liability, the other might not. And 
while it is true the complaint, as to appellant, alleged that its policy was issued 
by the agent without the knowledge or consent of the plaintiff who still had 
charge of the first policy,” we do not think this allegation had the effect of 
negativing a cause of action against appellant. It was alleged that the policy 
was issued covering the risk, and judgment was prayed against it. 

[1] Neither was appellant prejudiced by being sued jointly with the Bankers’ 
& Shippers’. If it is liable for the loss sustained, and the other company is not, 
as the circuit court held, certainly appellant could not complain because another 
not liable was jointly made a defendant with it. 

(2, 3] The real question in the case is whether appellant is liable at all 
under the facts and circumstances developed. The policy of the Bankers’ & 
Shippers’ contained a clause providing that the company might cancel the policy 
on five days’ notice to the insured. This notice was not given. But we have 
many times held that this clause is for the benefit of the insured and may be 
waived by him, and that the agent of the company may also be the agent of 
the insured to accept notice of cancellation and keep the property insured by 
writing it in another company. Phcenix Ins. Co. v. State, 76 Ark. 180, 88 S. W. 
917, 6 Ann. Cas. 440; Allemania Fire Ins. Co. v. Zweng Trustee, 127 Ark. 141, 
191 S. W. 903; Insurance Underwriters’ Agency v. Pride, 173 Ark. 1016, 294 
S. W. 19, 21; Home Fire Ins. Co. v. Parker, 177 Ark. 678, 7 S.W.(2d) 324. In 
most of the cases coming before this court, where the rule above stated has 
been announced and followed, there appears to have been an agreement between 
the insured and the agent that the agent would keep the property insured, and 
this agreement may be either express, or implied from the circumstances under 
which the policy was issued, or from continued course of conduct of the parties 
as, for instance, where the agent renews on expirations, and accepts notice of 
cancellations and issues other policies in their stead, which is either known or 
acquiesced in by the insured. Take for instance the case of Insurance Under- 
writers’ Agency v. Pride, supra, the court said: “Both Pride and Howard con- 
ferred authority in the beginning upon Burns to insure their property in any 
company he represented, leaving the selection or designation of any company to 
him. Our court is committed to the doctrine that authority of such breadth 
and scope has the effect of constituting the agent of the insurer the agent of the 
insured also, to accept the policy when written, and to waive the cancellation 
notice clause, and to accept a new policy in lieu of an old one”—citing cases. 
Also, in the more recent case of Home Fire Ins. Co. v. Parker, 177 Ark. 678, 7 
S. W. (2d) 324, we said: “It is first insisted that the court committed error in 
refusing appellant’s request for a peremptory instruction. This contention is 
based on the ground that the policy of the Home Fire Insurance Company of 
New York was still in effect on the date of the fire, by reason of the five-day 
cancellation clause heretofore mentioned, and that, under the concurrent insur- 
ance clause in its policy, same never became effective and binding on it, because 
of the prior insurance existing in the Home of New York. We do not agree 
with counsel in this contention, as the letter of Mr. Mixon to appellee shows 
clearly that he had canceled the policy of the Home of New York, and that he 
had renewed the risk in appellant company. The five-day clause referred to 
does not apply to a situation of this kind. It is for the benefit of the policy- 
holder. While the company has the right to cancel it, it cannot do so until the 
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expiration of five days, without the consent of the policyholder, which gives 
him this time in which to secure additional insurance. Being for the benefit 
of the policyholder, it is a provision that can be waived by him, and was waived 
in this case by the acquiescence of appellee in the action of Mr. Mixon, who 
stated that he had canceled the policy in the Home of New York, and had 
rewritten it in appellant company to run one year from date, and it makes no 
difference that the policy was actually countersigned and delivered after the 
fire, because the appellee rested under the assurance of Mr. Mixon that his 
risk was covered. Mixon was the general agent for both companies, holding 
blank policies with the power to execute and deliver and bind his companies 
immediately on fire insurance risks. Milwaukee Mechanics’ Ins. Co. v. Fuquay, 
120 Ark. 330, 179 S. W. 497.” 

[4] So, in this case, we think an agreement may be fairly implied between 
appellee Simmons and the agent to keep his property insured, to accept notice 
of cancellation, to waive the five-day clause, and to write another policy in a 
company that would carry the risk. He applied for inusrance and left it to the 
agent to place it with any company he represented. He paid his premium for a 
year’s insurance, showing conclusively that he wanted insurance continuously 
for a year. He was willing to accept any company the agent represented, and 
we think it fair to assume that, if the company canceled its policy, he would 
expect the agent to write it in another. The agent so understood his authority, 
and Simmons acquiesced in the agent’s action, for after the fire, when advised 
that the first policy had been cancelled and a new one written in appellant, he 
surrendered the one for cancellation and accepted delivery of the other, thereby 
ratifying the action of the agent. We therefore hold that the trial court did 
not err in holding appellant liable. 

[5] It is finally insisted that appellant is not liable for the reason that the 
building insured was on ground not owned by Simmons in fee simple in violation 
of a clause in the policy providing that it should be void if the building be on 
ground not so owned by insured. This is not a suit to try title to the land on 
which the building is located. Appellant and his grantors have been in possession 
of the land, paying taxes thereon for many years, more than seven. There does 
not appear to be any adverse claimant, and, for the purposes of this litigation 
at least, he is the owner of the property. 

We find no error, so the judgment must be affirmed. It is so ordered. 


HANSELL v. FARMERS’ MUT. HAIL INS. ASS’N OF IOWA. (No. 39977.) 
Supreme Court of Iowa. Dec. 13, 1929. 
228 Northwestern Reporter 88. 

1. INSURANCE—ACTION ON POLICY AFTER INSURED REVOKED CON- 
SENT TO ARBITRATION ON ARBITRATORS’ DISAGREEMENT 
HELD NOT PREMATURE. 

Insured’s revocation of his consent to arbitration of loss after arbitrators dis- 
agreed held not ground for abatement of action on hail policy as premature under 
insurer’s by- law providing that amount of loss “may by mutual consent be settled 
by arbitration,” and that loss shall not be payable until 30 days after award; ar- 
bitration not being compulsory. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 


2. INSURANCE—HAIL INSURER’S BY-LAW, REQUIRING SETTLE- 
MENT OF ALL LOSSES BY CERTAIN DATE, DID NOT FIX DUE 
DATE WITHIN STATUTE PROHIBITING ACTION ON LOSS UNTIL 
DUE (Code 1924, § 9048). 

Hail insurance association’s by-law, requiring that all losses be settled on or be- 
for January 20 of succeeding year, held not intended to fix due date of losses 
within meaning of Code 1924, § 9048, prohibiting action on any loss until it becomes 
due in accordance with association’s articles of incorporation or by-laws. 

(For other cases, see Insurance, Dec. Dig. § 621.) 

4. INSURANCE--STATEMENT DESCRIBING LAND STATING CORN 
ACREAGE AND YIELD HELD SUFFICIENT ACCOUNT TO HAIL IN- 
SURER OF AMOUNT OF GRAIN GROWN. 

Statement, made and sworn to by two disinterested witnesses, describing land 
and stating acreage in corn and number of bushels grown thereon ‘during crop sea- 
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son, held sufficient compliance with requirements of hail insurance association’s by- 
law, that true account of amount of grain grown on land be delivered to association 
when damaged crops are harvested in case of partial loss and inability to agree 
on amount. 

(For other cases, see Insurance, Dec. Dig. § 542[1].) 


5. INSURANCE—WITNESS’ ESTIMATE OF CORN YIELD ON BASIS OF 
5 ROWS OUT OF 50 HELD SUFFICIENT TO TAKE TO JURY QUES- 
TION WHETHER INSURED DELIVERED TO HAIL INSURER TRUE 
ACCOUNT OF AMOUNT OF GRAIN GROWN. —- ; 
Witness’ estimate of yield of corn on land covered by hail insurance on basis 

of 5 rows out of 50 held sufficient to take to jury question whether insured kept 

and delivered true account of amount of grain grown on land covered by insurance 
as required by insurer’s by-law. 
(For other cases, see Insurance, Dec. Dig. § 668[14].) 


Appeal from District Court, Humboldt County; F. C. Davidson, Judge. 

An action on a policy of insurance covering loss to growing crops by _ hail. 
From a judgment entered on a verdict of the jury, the defendant appeals. Affirmed. 

Hal W. Byers, of Des Moines, and C. W. Garfield, of Humboldt, for appellant. 

Lovrien & Lovrien and T. S. Herrick all of Humboldt, for appellee. 

ABert, C. J. On the 22d day of August, 1927, and during the life of the 
policy, a hail storm damaged certain growing crops on the land of the plaintiff, 
and such damage is the basis of this action. The defendant, by way of answer, 
admits the execution of the policy to the plaintiff; admits that on August 22, 1927, 
the plaintiff “suffered some damage to his crops by hail”; admits that an attempted 
adjustment was made, but that the parties were unable to agree on a settlement. 

On September 3, 1927, a written arbitration agreement was signed between 
the plaintiff and the defendant by which one Senneff was named as arbitrator in 
behalf of the defendant and one Ericksen for the plaintiff, and it was agreed that 
these two arbitrators should choose a third. Among other things they were to de- 
termine what part of said crop had been damaged by hail, and, when such award 
was signed by all the arbitrators, the settlement would be final and binding on both 
parties. These arbitrators met, and, after spending two days’ time, signed a writ- 
ing (on September 10, 1927) reciting that they were unable to agree. The defend- 
ant then proposed to select new arbitrators, which proposition was rejected by the 
plaintiff, and on December 17th, plaintiff filed his petition in the present action 
suing for loss under the aforesaid policy. The record does not show when the 
original notice in this acton was served on the defendant, but on December 22. 1927, 
the defendant appeared by filing a demurrer. 

[1] The first claim made by the defendant is that under the by-laws this action 
was prematurely brought. 

Section 7 of the by-laws, among other things, provides that the insured who 
suffers loss shall give notice thereof within 10 days; that, on receipt of the notice, the 
secretary shall send a person duly authorized by the association who shall proceed 
to adjust the loss “and in case of disagreement either as to whether there is any 
loss at all or as to the amount of the loss it may by mutual consent be settled by 
arbitration as follows.” It then provides for each party to select an arbitrator and 
the two thus chosen to select a third, and “an award signed by all the arbitrators 
shall be final and binding upon both parties. * * * The loss in no case shall be 


payable until thirty days after the award of the arbitrators herein required shall 
have been rendered.” 


It is the claim of the defendant that, having entered into this arbitration, under 
said section 7 of the by-laws, action could not be maintained until 30 days after the 
award of the arbitrators had been rendered, and that, as no such award had been 
rendered by the arbitrators, the plaintiff's action should abate. 

There are many cases in this state and other states holding that a provision 
in a policy that, if the company and the insured cannot agree, the matter shall 
or must be submitted to a board of arbitrators, and that no action can be main- 
tained thereon until a specified time has elapsed, that compliance with such 
provisions is a condition precedent to the bringing of an action, and a failure 
to carry out this provision of the policy or by-laws will defeat the action. 

A reading of these cases, however, shows that in each instance the arbitration 
was compulsory under the terms of the contract, while, in the case under con- 
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sideration, no such provision is contained in the policy or by-laws. The most 
that can be claimed under by-law No. 7 above specified is that there may be 
an arbitration by mutual consent of the parties, but it is nowhere provided that 
said arbitration shall be compulsory. In this case there was a mutual consent 
to an arbitration and a writing executed for that purpose, but the arbitrators 
could not agree and so reported to the parties. Were this a compulsory arbitra- 
tion, we have settled the rule that, where the arbitrators cannot agree, the 
parties must proceed to the selection of other arbitrators, to the end that an 
award may be agreed upon and the basis for action determined. See Westen- 
haver v. German Insurance Co. 113 Iowa, 726, loc. cit. 733, 84 N. W. 717, 720, 
where we said: “Following this rule, it was plaintiffs’ duty, when the appraisers 
first selected failed to agree through no fault of either of the parties, to select 
a new appraiser, in order that the amount of their recovery should be fixed. 
They could not arbitrarily proceed to set aside the agreement for arbitration and 
sue for * * * the amount found due by the appraisers, and in the absence of 
fraud, bad faith, or culpable neglect, or other conduct amounting to a refusal 
to proceed with arbitration, the defendant had the right to stand on its contract 
rights.” 

Outside of Iowa, the states where the arbitration is compulsory are badly 
divided on this question. California, Indiana, Massachusetts, Michigan, Missouri, 
New Jersey, Pennsylvania, and Rhode Island hold to the doctrine set out in our 
Westenhaver Case, while Alabama, Illinois, Maryland, Mississippi, North Carolina, 
Tennessee, Texas, and Connecticut hold that, where the arbitrators disagree, 
plaintiff may then bring action. These, however, are all cases in which the 
arbitration is made a condition precedent by the policy or by-laws. As above 
suggested, the arbitration is not compulsory under the terms of the policy before 
us, but at most is merely permissive when both parties consent thereto; hence 
the rule stated in the Westenhaver Case is not necessarily controlling in the 
situation we have before us. As stated, when the arbitrators made their return 
that they could not agree, the plaintiff refused to act further under the agreement, 
and later brought his action on the policy. Just what were the rights of the 
plaintiff at this point? 

In the case of Dee & Sons Co. v. The Key City Fire Insurance Co., 104 
Iowa, 167, at page 170, 73 N. W. 594, we said: “Now, the rule which governs 
such stipulations is stated in Hamilton v. Insurance Co., 137 U. S. 370, 11 S. Ct. 
133 [34 L. Ed. 708], in the following language: ‘A provision in contract for the 
payment of money upon a contingency that the amount to be paid shall be sub- 
mitted to arbitrators, whose award shall be final as to that amount, but shall not 
determine the general question of liability, is undoubtedly valid. If the contract 
further provides that no action on it shall be maintained until after such award, 
then * * * the award is a condition precedent to the right of action. But when 
no such condition is expressed in the contract, or necessarily to be implied from 
its terms, it is equally well settled that the agreement for submitting the amount 
to arbitration is collateral and independent, and that a breach of this agreement, 
while it will support a separate action, cannot be pleaded in bar to an action 
on the principal contract.’ This rule has been cited with approval by this court. 
Lesure Lumber Co. v. Mutual Fire Ins. Co. [101 Iowa, 514] 70 N. W. 764; Zale- 
sky v. Insurance Co. [102 Iowa, 613] 71 N. W. 566; Read v. Insurance Co. [103 
Iowa, 307] 72 N. W. 667 [64 Am. St. Rep. 180].” 

It is apparent under this rule that this agreement for submitting the loss to 
arbitration is wholly collateral and independent, and the refusal of the plaintiff 
to pursue the arbitration, after the arbitrators disagreed, amounted simply to a 
breach of his contract of arbitration which might subject him to damages in an 
action brought therefor, but is not a bar to the present action based on the 
policy of insurance. See 5 C. J. 61, §§ 121 and 122. 


The fact, therefore, that plaintiff entered into this arbitration, and, before 
any award was actually made therein, revoked his consent thereto, cannot operate 
to put into force the 30-day limitation provided for in by-law No. 7, above quoted; 
hence cannot be made the basis of an abatement herein. In point see Barry v. 
Farmers Mutual Hail Ins. Assn., 110 Iowa, 433, 81 N. W. 690, 691. 


[2] Il. It is further contended that the action should be abated under the 
provisions of the contract and the statute it is prematurely brought. 
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The code section in controversy, section 9048, Code 1924, reads as follows: 
“No action on any loss shall be begun until the date when such loss becomes 
due in accordance with the articles of incorporation or by-laws of such associa- 
tion.” 

The following Iowa cases hold that, if this section of the statute is violated, 
the action cannot be maintained: Vore v. Hawkeye Ins. Co., 76 Iowa, 548, 41 
N. W. 309; Taylor v. M. & B. Ins. Co., 83 Iowa, 402, 49 N. W. 994; Wilhelmi v. 
Des Moines Ins. Co., 86 Iowa, 326, 53 N. W. 233; Worley v. State Insurance Co., 
91 Iowa, 150, 59 N. W. 16, 51 Am. St. Rep. 334; Blood v. Hawkeye Ins. Co., 103 
Iowa. 728, 69 N. W. 1141; Salmon v. Farm Property Ins. Assn., 168 Iowa, 521, 
150 N. W. 680. 


There is no provision whatever in the articles of incorporation or by-laws 
specifically naming a date when a loss is due unless it be the following found 
in one of the by-laws of the association: “All adjustments shall be made and all 
losses settled on or before the 20th day of January of the succeeding year.” 
Appellant insists that this provision of the by-law is intended to indicate the due 
date of the losses. With this we do not agree. It was evident that, when this 
provision was written into the by-laws, it had to do with the internal workings 
of the Company, and it was not intended as a provision fixing the due date of 
losses. This being true and there being no specific date provided as a due date 
for the loss, plaintiff had a right to bring his action at any time after the loss 
occurred. Hence this action was not prematurely brought. 


[3] III. Appellant next insists that a compromise offer and the amount 
thereof are not admissible in evidence under the cases of Langdon vy. Ahrends, 
166 Iowa, 637, 147 N. W. 904; Spaulding v. Laybourn, 164 Iowa, 277, 145 N. W. 
521, and other Iowa cases. 


We readily concede the rule stated in this line of cases, but find it has no 
application to the case before us, because there is no showing in the abstract 
that any such compromise offer was offered in evidence. The fact that the 


parties signed an arbitration agreement does not come within the rule above 
referred to. 


[4] IV. A certain exhibit was admitted in evidence, being a statement filed 
by the plaintiff with the appellant association in an attempt to comply with section 
8 of the by-laws which requires that, in case of partial loss and the parties 
cannot agree, “that when such damaged crops shall be harvested, a true account 
of the amcount of the grain, hay and seed grown upon the land covered by the 
insurance * * * shall be kept and delivered to the Association at its offices in 
Des Moines on or before the 15th day of December, of the same year, sub- 
scribed and sworn to by the disinterested witnesses.” Without setting out the 
statement it is sufficient to say that it is made by two disinterested witnesses, 
sworn to by them, and describes the land in controversy, the acreage in corn, and 
the number of bushels of corn grown upon said ground during the crop season 
of 1927. We think this is a sufficient compliance with the requirements of the 
by-law. 

[5] It is further insisted that, under the above-quoted part of section 8 of 
the by-laws, a true account shall be kept and delivered, and it is insisted that 
was not done by the plaintiff herein. We interpreted this clause in Barry v. Hail 
Insurance Assn., supra, and there held that, so far as this clause is concerned, 
“in making the statement of the amount the yield of this part was arrived at by 
counting the rows and acreage, and averaging it with that which had been already 
gathered. While this is not as accurate as measuring or weighing, it is a means 
often resorted to, and accepted as sufficiently reliable, especially when, as in this 
case, it was desirable to know the amount in advance of the time at which the 
yield could be actually weighed or measured. * * * And, while the statement 
made did not give the exact amount of the grain, it was so substantially correct 
as to constitute a compliance with the by-laws in that respect.” 


Under the evidence in the case at bar, the yield on the land in controversy 
was estimated by picking five rows out of 50 which were used as a basis for the 
witness’ opinion that the corn “would go about fifteen bushels to the acre.” We 
think this is sufficient to take this question to the jury. (In the case at bar 
the plaintiff sold none of this corn, but fed it on the farm.) 
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Other questions are discussed which we have considered with care, but find 
nothing which would constitute reversible error. 

Affirmed. 

Stevens, De Graff, Morling, and Wagner, JJ., concur. 


WINCHEL v. NATIONAL FIRE INS. CO. (No. 28893.) 
Supreme Court of Kansas. Dec. 7, 1929. 
282 Pacific Reporter 571. 
(Syllabus by the Court.) 

1. INSURANCE—PURCHASER OF INSOLVENT BANK’S ASSETS FROM 
RECEIVER HELD ENTITLED TO SUE INSURANCE COMPANY ON 
BANK’S CLAIM FOR FIRE INSURANCE: 

The sale of the assets of an insolvent bank, including a claim for fire insur- 
ance by a duly appointed receiver, gives the purchaser of the claim a title 
thereto upon which he may sue the insurance company for the recovery of the 
claim. 


(For other cases, see Insurance, Dec. Dig. § 624[4].) 


2. INSURANCE—TRANSFER OF INSOLVENT BANK’S ASSETS TO 
RECEIVER HELD NOT TO EFFECT “CHANGE OF TITLE” WITHIN 
FIRE POLICY PROVISION REQUIRING INSURER TO CONSENT TO 
TRANSFER OF TITLE. 

Such a sale is effected by operation of law, and the transfer to be effective 

does not require the consent of the insurer under a provision of the policy that a 

change of ownership requires consent of the insurer. 


(For other cases, see Insurance, Dec. Dig. § 328[10].) 


3. INSURANCE—USE OF FARM FOR PASTURAGE OF LIVE STOCK AND 
GROWING OF HAY HELD USE FOR “FARM PURPOSE” WITHIN 
INSURANCE POLICY PROVISION. 

In a policy insuring a building upon a farm, it was provided that, if the prem- 
ises should be occupied for other than “farm purposes,” it would render the 
policy void. The farm was occupied and used for pasturage and the growing 
of hay, and not for other crops. Held that the use to which the premises were 
put were farm purposes, and the confining of the occupancy to such purposes 
did not avoid the policy. 


(For other cases, see Insurance, Dec. Dig. § 319[1].) 


4. INSURANCE—FAILURE TO FURNISH PROOF OF LOSS DID NOT 
RELIEVE FIRE INSURER FROM LIABILITY, IN VIEW OF 
LATTER’S DENIAL OF ALL LIABILITY. 

In view of the denial of all liability by the insurer upon the ground that the 
policy was void, the failure of the receiver to furnish sworn proofs of loss did 
not relieve the insurer from liability. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 


Appeal from District Court, Miami County; G. A. Roberds, Judge. 

Action by Ben F. Winchel against the National Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Robert Stone, James A. McClure, Robert L. Webb, and Beryl R. Johnson, 
all of Topeka, for appellant. 

Ben F. Winchel, of Osawatomie, pro se. 

Jounston, C. J. This action was brought upon a fire insurance policy issued 
upon a dwelling house located on a farm. The policy was taken out on Septem- 
ber 10, 1924, by the Farmers’ & Mechanics’ Bank of Garden City, then the 
owner of the farm for a three-year period, and was destroyed by fire on February 
15, 1927, about seven months before the expiration of the policy. The case was 
tried in part on an agreed statement of facts, and those material to present 
consideration are to the effect that, at the time of the issuance of the policy, 
the property was owned by the Farmers’ & Mechanics’ Bank, which was in the 
hands of a receiver when the fire occurred. The loss was a total one, and the 
agent of the defendant was duly informed of the loss, who duly advised the 
company of the loss. The insured premises were occupied by the tenant of the 
bank at the time of the fire, which were used by the tenant for agricultural 
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purposes, and he and his wife were keeping some boarders in the house at the 
time of the fire. The policy for $1,000 was in full force at the time of the loss, 
and the bank through its receiver was the owner of the insured premises. No 
payment had been made on the insurance to the bank or its receiver, and a 
sale of the assets of the bank was made by the receiver to the plaintiff, which 
included the claim for insurance of $1,000. As a conclusion of law the court 
held that the taking charge of the Farmers’ & Mechanics’ Bank by a receiver 
did not constitute a change of title; that the use of the premises by the insured 
through its tenant did not violate the provisions of the policy; that the notice 
of the loss was given as provided by the policy; that at the time of the sale by 
the receiver the bank was the legal owner and holder of the claim of $1,000 
under the policy, and that the claim of insurance was then due and payable to 
the receiver; that the plaintiff purchased of the receiver at the sale of the assets 
this claim for insurance at a lawful sale; and that the plaintiff was entitled to 
recover thereon. There was a further finding that $200 was a reasonable 
attorney’s fee. 

Some testimony was introduced in connection with the agreed facts relating 
to the use of the premises, it being claimed that the premises were not used for 
agricultural purposes, and also some testimony as to the orders of the court 
respecting the sale. Motions were made to set aside the findings of fact and 
the conclusions of law, in which it was contended that the findings of fact were 
not supported by the evidence, and the agreed statement, and that the conclusions 
of law were contrary to the facts and to the law. 

{1] There is a contention that the plaintiff cannot maintain the action on the 
ground that he did not prove ownership in himself of the claim of insurance. 
The contention is based on the fact that the order of sale, the notice of sale, 
and the approval of it, as well as the deed of transfer, did not specifically men- 
tion the insurance claim. Some of the assets mentioned were promissory notes, 
judgments, liabilities of stockholders and real estate, but no mention of other 
assets or particularly of an insurance claim was made in these papers and orders. 
The insurance claim is hardly included in those particularly enumerated, but, 
when public sale was made of the assets of the bank by the receiver, he 
announced to all bidders that the claim for insurance would be sold as an asset, 
and that the loss, by reason of the fire, would go to the purchaser. It was 
stipulated by the parties that the receiver was duly appointed to take over all 
the assets of the bank, including the farm, dwelling house, and the policy of 
insurance, and that the fire occurred while the assets of the bank were in the 
possession of the receiver. The insurance claim was part of the assets of the 
bank, and it became the duty of the receiver to sell it with the other assets. 
The sale of this asset was openly made, and no reason is seen why it did not 
pass, subject of course to any existing liens. We discover no ground for the 
contention that plaintiff did not become the owner of this asset of the bank, 
nor any reason why he could not maintain the action thereon against the 
defendant. A payment of the claim by the defendant will certainly discharge it 
from all liability upon the policy. 


[2] In its answer the defendant alleged that there had been a transfer of 
title in the property insured without defendant’s consent, which was contrary 
to a provision of the policy. The insurance claim was an asset of the bank. It 
passed into the possession and control of the receiver, by operation of law, and 
it appears that the loss occurred after the property was in the custody of the law. 
The action of the receiver in making the sale was taken as an arm of the court. 
He was an executive officer of the law, and under the direction of the court 
disposed of the assets of the bank, including the insurance. The custody of the 
receiver was the custody of the law, and the ownership of, or title to, the assets 
remained in the bank, but the right of possession was in the receiver as an 
officer of the court. The transfer of custody did not effect a change of title 
within the meaning of the policy provision that consent of the insurance com- 
pany was necessary to a transfer of title. The ownership acquired by plaintiff 
came to him through operation of law, and not by the voluntary act of the insured. 

[3] Another contention is that there was a violation of the terms of the 
policy relating to the occupancy of the insured premises which bars a recovery. 
There was a provision in the policy that, “if the premises described shall be 
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occupied for other than farm purposes, * * * the policy shall be null and void.” 
The farm was and had been used for hay and pasture land, except a small garden 
patch near the house. A lease of standard form was made by the bank to one 
Gallagher. He had a road contract and rented the farm on which to place his 
live stock, mostly mules. Did the placing and pasturing of these animals by the 
tenant operate to cancel or forfeit the insurance? There was in fact no change 
in the use of the farm during the existence of the policy. The use of the farm 
for pasture and hay is essentially agricultural in character. Most of the farms 
owned or leased are devoted in part to pasturage, and the growing of hay. That 
is a farm use and it cannot be said that it is any less a farm purpose when it 
is confined to one farm product instead of a number. Again it was used by the 
tenant for the purpose it was used by the bank when the policy was issued. 
The insurance contract was not affected by the fact that the principal business 
of the tenant was building a road in the vicinity. The use of the farm made 
by the tenant is the controlling consideration. Nor can there be said to be a 
change of use by reason that a few men were boarded at the farmhouse. 

[4] Some contention is made that the receiver failed to make sworn proofs 
of loss, as required by the contract. As shown, timely notice was given to the 
authorized agent of the defendant who immediately notified the company. It 
is not denied that this notice was given and received, but it is said that sworn 
proofs of loss are something more than notice of the destruction of the building, 
but, as the defendant denied all liability for any amount on grounds that the 
policy had been rendered void, a detailed statement of the loss would have been 
useless and unavailing. In the agreed facts defendant has stipulated that the 
insured house was entirely destroyed by fire, in which event the defendant had 
agreed to pay the entire amount named in the policy. A fuller account of the 
loss would have served no purpose as it might have done in case of a partial 
loss. A denial of liability because the policy was void upon other grounds in 
effect waived the right of the company for sworn proofs of loss. We think 
there is nothing substantial in this contention, nor do we find anything material 
in some other objections made by the defendant. 

Judgment affirmed. 


HOUSTON et al. v. AMERICAN INS. CO. OF 
NEWARK, N. J., et al. (No. 28951.) 
Supreme Court of Kansas. Dec. 7, 1929. 

282 Pacific Reporter 577. 
(Syllabus by the Court.) 

1. INSURANCE—MORTGAGEE HELD NOT ENTITLED TO PROCEEDS 
OF ADDITIONAL FIRE INSURANCE TAKEN OUT BY PURCHASERS 
ASSUMING MORTGAGE. 

Where the owner of real estate, after executing a mortgage requiring a fire 
insurance policy in a certain amount to be maintained for the benefit of the mort- 
gagee, conveys the property by deed, by the acceptance of which the purchasers as- 
sume and agree to pay the mortgage, and the purchasers take out an additional 
policy in their own names, the mortgagee is not entitled to collect the proceeds of 
such additional policy, when the mortgage is not due and no default or insolvency 
of any kind exists. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 


2. INSURANCE—THAT PURCHASERS ASSUMING MORTGAGE BE- 
CAME PRINCIPAL DEBTORS DID NOT MAKE PROCEEDS OF AD- 
DITIONAL INSURANCE TAKEN BY PURCHASERS TRUST FUND 
NOR GIVE MORTGAGEE EQUITABLE RIGHT THERETO. 

The fact that the purchasers become the principal debtors and the mortgagor 
only a surety for the mortgage debt does not make the proceeds of an additional 
insurance policy a trust fund, nor give the mortgagee an equitable right to collect 
and apply the same on the mortgage debt. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 


Appeal from District Court, Marshall County; Fred R. Smith, Judge. 
Action by Esco Houston and others, copartners doing business under the firm 
name of Houston Bros., against the American Insurance Conmpany of Newark, 
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N. J., and Metropolitan Life Insurance Company. From a judgment, defendant 
last named appeals. Affirmed. 

Eugene E. Bowers, of Kansas City, Mo., and W. W. Redmond and P. G. Wad- 
ham, both of Marysville for appellant. 

Carroll Walker, of Frankfort, for appellees. 

HutcHINnson, J. The question involved in this case is whether a mortgagee has 
a right to collect and apply, on the mortgage debt not yet due or in default, fire 
insurance money on a policy taken out by the owners in addition to the one required 
by the mortgage, where the owners acquired title to the property since the giving of 
mortgage, by accepting a deed in which they assumed and agreed to pay the mort- 
gage. The trial court held the mortgagee had no right to the proceeds of such 
policy, but that the same belonged to the present owners, from which ruling the 
mortgagee appeals. 

[1,2] There is no controversy as to facts, as they were all covered by a stipu- 
lation. The mortgage in question provided that the owner should keep the buildings 
insured for $1,500 for the benefit of the mortgagee. Such a policy was procured 
with the usual loss payable clause attached thereto. Subsequent to the execution 
and delivery of the mortgage, the plaintiffs purchased the real estate in question 
and assumed and agreed to pay the mortgage thereon. Immediately after the pur- 
chase, the plaintiffs made extensive improvements on the premises and later took 
out in their own names without a mortgage clause, $2,500 additional insurance 
against fire and lightning, $2,000 of which was placed on the dwelling house and 
$500 on the farm buildings. The dwelling house was later destroyed by fire and was 
a total lass. The insurance company issuing both policies recognized the loss and 
was ready to pay, but, because of demands being made by mortgagee as well as 
owners, it declined to pay the $2,000 to either party. The owners brought this 
action against the insurance company, which company brought the money into court 
and asked that the mortgagee be made a party defendant because of its claim. This 
was done and issues were joined between the landowners and the mortgagee as to 
their rights to this insurance money. The amount due under the $1,500 assigned 
policy was paid directly to the mortgagee, and is not involved in this case. 


The appellant contends that the rights of the parties to this insurance money 
should not be determined by the provisions of the mortgage alone, which does not 
require the taking of this additional amount of insurance, but also by the terms of 
the deed of conveyance by the original mortgagor to the purchasers, by the accep- 
tance of which they, in accordance with the provisions thereof, assumed and agreed 
to pay the mortgage on the real estate therein conveyed to them. Appellant reasons 
that by this agreement on the part of the purchasers they became principal debtors 
and the mortgagor became only surety, that the land became the primary security and 
the personal obligation secondary, and as between the mortgagor and his grantees the 
mortgagor would be entitled to the ordinnary remedies of a surety against the 
principal debtor; further that the insurance procured by the grantees in excess of 
the minimum required by the mortgage inured to the benefit of the mortgagor in 
fulfillment of the contract of the grantees to hold the mortgagor harmless and dis- 
charged from the debt. Appellant urges that this extra insurance money is a trust 
fund in the hands of the grantees, standing in place of the improvements destroyed 
by fire, and that the principles of equity apply, which require the mortgagee to 
recognize the change of obligation of the original debtor to that of surety and com- 
pel the mortgagee to pursue this equitable trust fund at the risk of being ultimately 
prevented from recovering from the surety any deficiency after exhausting the land 
for the mortgage indebtedness. Appellant presents its argument on these points 
under four separate headings. 


We can readily accept the theory of the appellaant as to the change of position 
of the mortgagor from principal debtor to that of surety when the purchasers by 
assuming the mortgage became the principal debtors, and that the holder of the 
mortgage could recover a personal judgment against the purchasers on such mort- 
gage debt, but we are not persuaded that the additional policy of insurance is a 
benefit inuring the mortgagor now surety, which he can claim to protect him- 
self against a possible loss or deficiency. Of course, if the mortgagor could do so, 
it is easy to conclude that the mortgagee might do the same, by being subrogated to 
the rights of the mortgagor, but, when the mortgage is not yet due and there is no 
default of any kind, why should the proceeds of such a policy inure to the benefit of 
any one else than the owners, any more than the wheat crop grown on the farm or 





Fire] Houston et al v. American Ins. Co. of Newark 519 


the proceeds of an oil well that may have been drilled thereon? They all belong to 
the owners, and even a court of equity would not permit the owners to be deprived 
of the benefit of any such proceeds unless a breach of the terms of the mortgage 
should be pleaded or a deficiency and insolvency shown. Appellant concedes that it 
could not collect on an additional policy taken out by the original mortgagor, as was 
held in Chipman v. Carroll, 53 Kan. 163, 166, 35 P. 1109, 1111, 25 L. R. A. 305, as 
follows; “If there was no covenant in the mortgage, or agreement between the par- 
ties, that the premises would be the benefit of the mortgagee, the mere fact that 
Chipman’s mortgage covers the property insured, and the insurer is personally 
liable for the debt, gives Chipman, the mortgagee, no corresponding claim upon 
the policy or the proceeds of it.” 

Appellant, however, uses this case to strengthen its theory of an equitable 
interest in the policy proceeds because it was therein held that the mortgagee did 
have an equitable lien upon the proceeds of the policy, but such lien was based upon 
the provision in the mortgage that the mortgagor should take out and maintain in- 
surance upon the property for the benefit of the mortgagee. The court went even 
further to say that the same rule would control if such duty was based upon a verbal 
promise without any such requirement in the mortgage. In the case just cited, the 
mortgagor, in compliance with the written requirement of the mortgage, took out the 
policy in his own name, but did not assign it to the mortgagee, and, after the loss, 
claimed the proceeds as his own. The court held that under such circumstances 
ai mortgagee is regarded as having an equitable lien upon the proceeds of the 
policy.” 

Appellant cites 41 C. J. 734, 735, where it was stated: “In the case of destruction 
of the mortgaged premises by fire, the duties of the mortgagee with reference to 
the proceeds of the insurance on the property, and their application, are the same as 
they would have been with reference to the property itself.” 

Appellant also cites Gatton v. Harmon, 127 Kan. 825, 275 P. 137, where it was 
held the lien of the judgment was not discharged when it was formally released 
before it was fully paid, where a surety was interested as in this case, but neither 
of these authorities go to the question of protecting such surety in a matter outside 
of the protection he had undertaken to provide for himself. In the former citation 
the mortgagee was authorized to go as far with reference to the proceeds of an in- 
surance policy as it would have a right to go with reference to the property itself. 
How far could the mortgagee go with reference to the property itself without a 
default of any kind or breach of contract in any way? The mortgagee must have 
some basis or right to recover, either contractual or implied. Equity only assists 
where there is something that ought to be done for some good reason, to protect 
some party in his rights. The mortgagee and the mortgagor are both protected in 
this case as far as either of them ever proposed in any of their previous dealings. 
Appellant speaks of relaxing its hold on security mortgagor took for his own indem- 
nity and about giving up securities in the hands of the mortgagor. The stipulation 
gives us no enlightenment along these lines. If this policy was as security in the 
hands of the mortgagor, or shown to have been taken for his indemnity, there would 
be no question, but the stipulated facts show it to have been taken without his knowl- 
edge or connection with it in any manner, and it therefore cannot be said to have 
been in his hands or taken for his protection. Again, it is said it is a substitute for 
the dwelling: which was destroyed by fire, and the purchasers would not have been 
permitted to reduce the mortgage security by removing the dwelling from the prem- 
ises, even the additions thereto placed thereon after the purchase. Of course not, but 
the contractual substitute for the original building has been paid to the mortgagee. 
The matter now in question is something more than any one required or exacted, and 
was not based upon any implied contract. Suppose when the sale was made the 
mortgagor had, as additional security to protect him against a possible loss, taken a 
chattel mortgage on the purchasers’ herd of cattle, the reasoning and argument of the 
appellant would then be particularly applicable. It would then have been security 
in the hands of the mortgagor for his indemnity, but additional fire protection taken 
by the owners for themselves, outside of any requirement or agreement of any kind 
with mortgagee or mortgagor, cannot be so classed or considered, and neither the 
mortgagee nor mortgagor has under the stipulation and findings of the court in this 
case any interest whatever, nor any legal right, to claim the proceeds of the same. 

The judgment is affirmed. 











The Insurance Law Journal, Vol. 74  [March, 1930 


FARMERS’ MUT. INS. CO. v. MILLARD et al. (No. 28925.) 
Supreme Court of Kansas. Dec. 7, 1929. 
282 Pacific Reporter 582. 
(Syllabus by the Court.) 
INSURANCE—PARTITION OF PROPERTY INSURED BY ADMINISTRA- 

TOR WAS NOT “SALE” WITHIN POLICY PROVISION ANNULLING 

MUTUAL OBLIGATIONS ON SALE OF PROPERTY. 

A fire insurance policy was issued to “Frank Millard Estate, C. E. Millard, 
Administrator.” The subject of insurance was a building situated on land form- 
ing part of the estate. The. policy contained the following provision: “When a 
member dies, or sells his insured property, the mutual obligations are annulled.” 
Afterwards the heirs voluntarily partitioned the land by exchange of deeds, 
whereby one of them became sole owner of the tract on which the building stood. 
Afterwards the building was destroyed by fire. Held, there was no sale of the 
insured property, and the insurer’s obligation was not annulled. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 


Appeal from District Court, Barton County; Ray H. Beals, Judge. 

Action by the-Farmers’ Mutual Insurance Company against C. EF. Millard, 
and C. E. Millard, as administrator of the estate of Frank Millard, deceased, 
and another. Judgment for plaintiff, and defendants named appeal. Reversed 
and remanded with directions. 

William Osmond, Elrick C. Cole, and T. B. Kelley, all of Great Bend, for 
appellants. 

R. C. Russell, of Great Bend, for appellee. 

Burcu, J. The action was one by an insurance company to recover the pro- 
ceeds of a fire insurance policy which the company was induced to pay after 
loss by misrepresentations regarding ownership of the burned building. C. E. 
Millard defaulted, judgment was rendered against him, and he appeals for the 
correction of error disclosed by the record. 

The subject of insurance was a building on described land forming a part 
of the Frank Millard estate. The policy described the insured as “Frank Millard 
Estate, C. E. Millard, Administrator.” The policy contained the following pro- 
vision: “When a member dies, or sells his insured property, the mutual obliga- 
tions are annulled.” The heirs voluntarily partitioned by exchange of deeds, 
and Rosa Myers, one of the heirs, became sole owner of the tract on which the 
building stood. Afterwards the building was destroyed by fire. C. E. Millard 
reported the loss, and said he was sole owner and entitled to collect the amount 
of insurance. The adjuster’s report to the company showed the following: 

“On this 2nd day of November, 1926, fire destroyed the property of our 
member, Frank Millard Estate, C. E. Mallard, Administrator, * * * a dwelling 
house by fire * * * to be paid $2,000. 

“H. W. Laudick, Adjuster. 

“T accept the above adjustment as fair. C. E. Millard, Admr., owner.” 

The company paid C. E. Millard, who was still acting as administrator of the 
Frank Millard estate, the adjusted amount of loss. The money was used to 
replace the building which burned. When the company learned the land had 
been partitioned before the fire occurred, it sued Rosa Myers, C. E. Millard, and 
C. E. Millard, as administrator of Frank Millard Estate, to recover the money. 
C. E. Millard did not appear, the action was dismissed as to Rosa Myers, and 
judgment was rendered by default against C. E. Millard in his personal and 
representative capacities. 

The petition recited the facts. It was alleged that C. E. Millard’s state- 
ments were false because the subject of insurance was not the property of the 
Frank Millard estate at the time of the fire, but was the property of Rosa 
Myers; that in making payment the company relied on the statements, when in 
truth and fact the policy had become cancelled by its own terms; that, if the 
company had known of the transfer of title, the payment would not have been 
made, because the company rested under no liability to pay. The journal entry 
of judgment contained the following: 

“That at the time of the making of proof of loss under said policy and at 
the time of the payment of said loss, as aforesaid, the said estate of Frank 
Millard, deceased, was not the owner of the property, and that said policy lapsed 





Fire] Rickel v. Republic Mut. Fire Ins. Co. 521 


by virtue of its terms and by reason of the transfer of the said property to 
Rosa A. Myers. * * *” 

While the petition pleads fraud and the judgment rests on fraud, the petition 
and judgment disclose the precise nature of the fraud. In making payment of 
loss, the company relied on the fact that there had been no change of owner- 
ship before the fire occurred which, because of the provision in the policy, would 
cancel the policy and extinguish liability of the company. The company’s con- 
tention was that the policy had been annulled by virtue of its terms because 
of the transfer to Rosa Myers. If that contention were unsound, the company 
was not deceived to its detriment, and the payment merely discharged its liability 
under the policy. 

As indicated, the subject of insurance was a building on land belonging to 
“Frank Millard Estate.” Frank Millard estate had no capacity to contract. 
C. E. Millard, administrator, had no title to the building or to the land on which 
it stood. He merely had statutory power to sell the land if necessary to pay 
debts of the estate, and the owners who were insured were Frank Millard’s 
heirs, Rosa Myers, C. E. Millard, and others. 

The provision in the policy for annulment of the obligation was limited 
to sale of the insured property, and there was no sale. There was no vendor, 
and no purchaser. The insured owners merely set off to each other in severalty 
portions of what they owned in common, and the prohibition against sale did 
not apply. If the terms of the policy had been broader, “any change of interest,” 
or if one of the heirs had divested himself of interest by sale to one of the 
others or to a stranger, or if there had been a partition sale under orders of 
court transferring the whole interest to some purchaser, the obligation of the 
company might have been terminated; but in this instance the condition to 
annulment of obligation was sale of the insured property, and no heir sold any- 
thing to any other heir. 

The judgment of the district court is reversed, and the cause is remanded, 
with direction to enter judgment for defendant C. E. Millard, as an individual 
and as administrator of the estate of Frank Millard. 


RICKEL v. REPUBLIC MUT. FIRE INS. CO. (No. 28949.) 
Supreme Court of Kansas. Dec. 7, 1929. 
282 Pacific Reporter 757. 
(Syllabus by the Court.) 

1. WORDS AND PHRASES—“COTTON SEED MEAL” IS MANUFACT- 
URED BY-PRODUCT OF COTTON SEED AND IS NOT “GRAIN.” 
“Cottonseed meal” is a manufactured by-product of cotton seed and is not 

“grain” under the ordinary acceptation of that term. 

2. INSURANCE—RULE THAT INSURANCE POLICIES ARE CONSTRUED 
MOST STRONGLY AGAINST INSURER’ DOES NOT ORDINARILY 
as TO MUTUAL INSURANCE COMPANIES (Rev. St. 1923, 40—421, 
The rule of construction applied to policies of insurance, to the effect that 

they are construed most strongly against the insurer, does not ordinarily apply 

to mutual insurance companies. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—COTTONSEED MEAL HELD NOT COVERED BY MUT- 
UAL COMPANY’S INSURANCE POLICY COVERING “GRAIN” IN 
GRANARY (Rev. St. 1923, 40—421, 40—423, 2—1001, et seq.; Laws 1925, c. 4). 
The record considered in an action to recover for the loss of cottonseed meai 

under a policy of insurance which covered grain in a granary, and held that the 

term “grain” did not include cottonseed meal. 


(For other cases, see Insurance, Dec. Dig. § 163[%4].) 
Appeal from District Court, Republic County; Tom Kennett, Judge. 


Action by D. A. Rickel against the Republic Mutual Fire Insurance Company. 
Judgment for defendant, and plaintiff appeals. Affirmed. 


W. C. Rickel, of Kansas City, and Nelson J. Ward, of Belleville, for appellant. 
W. D. Vance and Ralph M. Hope, both of Belleville, for appellee. 
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Hopkins, J. This controversy presents the question whether under the terms 
of an insurance policy the word “grain” included cottonseed meal. The trial 
court held that it did not, and plaintiff appeals. 

The facts were substantially these. The plaintiff carried insurance in defend- 
ant company for the total amount of $3,700, of which $2,000 was upon grain on 
the premises in the barn, crib, granary, stack, or shock. The insurance was 
against fire, lightning, and windstorm. The plaintiff had cottonseed meal stored 
in a granary on the premises valued at $1,700, which was destroyed by fire. 

The defendant is a mutual company organized under R. S. 40—421 and 
40—423, and was incorporated to write insurance on “dwelling houses, barns 
(except livery or hotel barns), accompanying outbuildings and their contents, 
schoolhouses, schoolhouse furniture, churches, church furniture, farm imple- 
ments, hay, grain, wool and other products, live stock,- wagons, carriages, harness, 
household goods, wearing apparel, provisions, musical instruments and libraries, 
being upon farms as farm property, or in dwellings, or in accompanying out- 
buildings, or in schoolhouses, or in churches, that constitute detached risks in 
villages and cities and belonging to the member of the company. All risks in 
cities and villages which shall be fifteen feet or more from any contiguous risk 
shall be deemed detached within the meaning of this act.” The articles men- 


tioned in the policy in question included “grain on premises, in barn, crib, 
granary, stack or shock.” 


[2] The plaintiff invokes the rule with relation to stock insurance companies 
that policies of insurance are, under certain circumstances, construed most 
strongly against the insurer. This rule of construction does not. have general 
application to policies of insurance written by mutual companies, such as the 
defendant. The insured under such a policy is in effect the insurer as well as the 
insured, so that the same strict rule of construction does not apply. This court 
has recognized the distinction between stock insurance companies and mutual 
insurance companies. For instance, in Kennedy y. Farmers’ Alliance Ins. Co., 
127 Kan. 768, 275 P. 214, it was said in the opinion: “It is the duty of an agent 
soliciting insurance to prepare the application so it will accurately and truth- 
fully state the result of the negotiations, and it has been held, in Pflester v. 
Insurance Co., 85 Kan. 97, 116 P. 245, and allied cases, that the agent’s failure 
to do so is in legal effect the fault of the insurance company. But that was 
said with reference to stock companies. A different rule applies to mutual 
companies organized under R. S. 40—421 et seq. See Akers v. Farmers’ Alliance 
Ins. Co., 118 Kan. 241, 234 P. 956, and cases there collected. These companies are 
organized by property owners who desire mutually to insure the property of 
their members. Before a person can have his property insured by such a com- 
pany he must become a member of it and join with other members in their mutual 
obligations. In a sense he is both the insurer and the insured. The premiums 
paid by members constitute the fund from which losses and expenses are paid; 
the members share in the profits in proportion to their interest, and control and 
regulate the affairs of the company. 32 C. J. 1018. The mutuality of obligation, 
of insurance, and of all the advantages is the main and essential feature of such 
a company. 32 C. J. 1019. No policy of insurance is issued except on written 
application. R. S. 40—425. The persons insured form the membership of the 
company. Brenn v. Insurance Co., 103 Kan. 517, 520, 175 P. 383. The members 
elect their officers. R. S. 40—427 to 40—429. By-laws are authorized. R. S. 
40—436. Each policy must have attached to it or printed thereon a copy of the 
by-laws, and these must be signed by the president and secretary of the com- 
pany, and by the insured member. R. S. 40—441.” Page 770 of 127 Kan. 275 P. 

[1] The plaintiff contends that cottonseed meal is “grain” the same as corn 
meal, or flaxseed meal, brans, shorts, and other ground feeds, or any other pro- 
ducts of this character. We think not. The word “grain” has a clear, definite 
meaning. Webster gives this definition: 


“1. In modern usage the seed or seedlike fruit of any cereal grass, as wheat, 
maize, oats, rice, millet, etc. 


“2. Collectively: The unhusked or the threshed seeds or fruits of various 
food plants, now usually specif., the cereal grasses, but in commercial statutory 
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use (as in insurance policies, trade-lists, etc.) also flax, peas, sugar-cane seeds, 
etc.” 

In 28 C. J. 757, “grain” is thus defined: “Grain. A generic term; a kernel, 
especially of those plants, like wheat, whose seeds are used for food; specifically, 
a seed of one of the cereal plants collectively; a single seed or hard seed of a 
plant, particularly of those kinds whose seeds are used for food of man or beast; 
a single small seed; a small hard seed; the gathered seed of cereal plants in 
mass; the fruit of certain plants which constitute the chief food of man and 
beast; also the plants themselves, whether standing or gathered. Sometimes the 
term is used to designate a crop in a field, or cereals in the straw. In accordance 
with the context or the connection in which it is employed the term may include 
barley; bran; broomcorn; corn, in general, corn and millet hay; flax; hay or 
stalk; maize, millet; millet hay; oats, peas, rye, sugar-cane seed; wheat.” 

Cotton is not a crop common to this state. In 3 World Book, p. 1607, the 
following are listed as states where cotton is generally produced: Oklahoma, 
Arkansas, North Carolina, Louisiana, Tennessee, Alabama, Texas, Mississippi, 
South Carolina, Georgia, Missouri, Florida, and Virginia. Therefore we should 
say that, since cotton is not grown generally in Kansas, neither it nor its prod- 
ucts are the subject of an insurance policy covering farms and farm products 
unless specially provided for. Cottonseed meal is a by-product of cotton 
“obtained by grinding the hard, dry cake left after the oil has been pressed out 
of the seeds. When sifted like flour it is an excellent stock food, and when 


mixed with acid phosphate it becomes a valuable fertilizer.’ 3 World Book, 
1607. 


Cottonseed cake is a product of the cotton seed only, and is composed 
principally of the kernel with such portion of the hull as is necessary in the 
manufacture of oil. Cottonseed meal is cottonseed cake finely ground, but not 
necessarily bolted. It must conform in all other respects to the definition of 
cottonseed cake. Cottonseed feed is a mixture of cottonseed meal and cotton- 
seed hulls, containing less than 36 per cent. protein. Cottonseed cake and meal 
are recognized under the law as commercial feeding stuffs under the provisions 
of the statute (R. S. 2—1001 et seq.; chapter 4, Laws of 1925), and are treated 
as manufactured feeding stuffs. (See section B., Report of Control Division, 
Kansas State Board of Agriculture, 1928.) 

In the 1928 “Lincoln Library of Essential Information,” p. 1364, it is said: 
“Cottonseed Products. For every pound of cotton that is grown, about two 
pounds of cottonseed are produced. This seed was for many years considered 
a nuisance and was wasted or burned. It is now a very important part of the 
cotton crop because it yields food for man, food for cattle and food, or fertilizer 
for growing plants. The dark greenish seeds, about the size of a pea, are 
covered with short fiber, or linters, which is removed by machinery after the 
seeds have been carefully sifted and cleaned. After delinting, they pass to the 
huller, where they are cut into pieces, beaten and sifted until the hulls are sep- 
arated from the meats which they contain. The meats are then crushed between 
heavy rolls, cooked with steam, formed into cakes, and placed in a hydraulic 
press where the oil is squeezed out under a pressure of almost 400 pounds per 
square inch. The hard dry cakes which remain are ground into conttonseed 
meal. One ton of seed yields about 315 pounds of oil, 920 pounds of meal, 600 
pounds of hulls, 80 pounds of linters, and 85 pounds of dirt and waste which 
have no value. The linters are used as filler for pads and cushions, for making 
paper, for mixing with wool in shoddy and cheap felt, and in the manufacture 
of culluloid, guncotton and smokeless powder. The hulls often serve, like saw- 
dust, for a packing material and are added to concentrated cattle foods to give 
bulk. The meal is valuable both as a fertilizer and as a rich food for all farm 
animals, while the oil, which is most important of all, has many uses in the pro- 
duction of edible and technical products.” 


The process of manufacture just outlined changes a grain into some other 
product. For instance, flour is not grain; neither is oat meal nor corn meal. 
They, like cottonseed meal, are grain products. Cottonseed meal does not rep- 
resent the entire cottonseed as do corn meal and oat meal represent the entire 
grains from which they are made. In the process of the manufacture of cotton- 
seed meal, the oil is extracted. Moreover, the seed is subjected to a process of 
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cooking with steam and then, after removal of the oil, is put into the form of 
cakes. This all takes place before the cottonseed meal results. 

{3] It may be observed that the by-laws of the defendant company provided 
for insurance of dwelling houses, barns, accompanying outbuildings and their 
contents, grain, wool, and other products, wearing apparel, provisions being 
upon farms as farm property, or in accompanying outbuildings. Whereas the 
plaintiff’s policy covered only grain on premises, in barn, crib, granary, stack, 
or shock, etc. We are of the opinion that, if the parties had intended to insure 
cottonseed meal on the premises, they would have so indicated by including the 
item specifically, or at least would have included therein the term “provisions.” 

“In the case at bar the parties must, we think, have intended the policy to 
cover whatever was usually and ordinarily stacked on the farm or put into a 
granary. The term ‘grain’ was used as being sufficient for this purpose. Wheat, 
rye, oats, and flax would ordinarily be stacked together, and, from the com- 
bustible nature thereof, if the wheat caught fire the flax would ordinarily be 
burned if the wheat was. The intent of the plaintiff undoubtedly was to insure 
his crop raised on the farm and put into stacks or into a granary, and the 
company must, we .think, have so understood, and executed the policy with the 
intent of insuring the property in question.” Hewitt v. Watertown Fire Ins. Co., 
55 Iowa, 323, 7 N. W. 596, 39 Am. Rep. 174. 

“A policy or contract of insurance is to be construed ‘so as to ascertain and 
carry out the intention of the parties, as it appears from the language of the 
whole instrument, viewed in the light of the surrounding circumstances, the 
object or purpose of the contract, its subject matter, the matters naturally, or 
usually incident thereto, the risk insured against, the situation of the parties, 
the business in which they are engaged at the time, their relation to each other, 
and the general undertaking of the company towards its policy holders.” 32 C. 
J. 1148. 

The “surrounding circumstances” in contemplation of the parties in the in- 
stant case constituted a policy of insurance covering a house, a granary, and 
grain stored in the granary, all on a farm. The object or purpose of the con- 
tract, in our opinion, was to insure the products of plaintiff’s farm. There was 
no intention to include in the property to be covered by such insurance a manu- 
factured article brought to the premises from another state. 

The judgment is affirmed. 


POLLINA et al v. STATE MUT. RODDED 
FIRE INS. CO. OF MICHIGAN. (No. 58.) 
Supreme Court of Michigan. Dec. 4, 1929. 
227 Northwestern Reporter 765. 

1. INSURANCE—INSURED MAY GENERALLY BRING SUIT WITHOUT 
FIRST SUBMITTING CLAIM TO ARBITRATION AFTER ABSOLUTE 
DENIAL OF LIABILITY. 

Generally, when an insurance company absolutely denies liability, the claimant 
may bring suit without first submitting claim to arbitration. 
(For other cases, see Insurance, Dec. Dig. § 612[3].) 


2. INSURANCE—INSURER’S DENIAL OF LIABILITY EXPRESSLY 
CALLING ATTENTION TO ARBITRATION CLAUSE WAS NOT 
ABSOLUTE DENIAL, AUTHORIZING PRESUMPTION OF WAIVER 
OF ARBITRATION CLAUSE. 

Denial of liability on insurance contract by secretary of mutual insurance com- 
pany expressly calling attention to arbitration clause, and thereby showing insured 
the remedy, was not the equivalent of an absolute denial of liability, so as to author- 
ize presumption of waiver of arbitration clause. 

(For other cases, see Insurance, Dec. Dig. § 576[2].) 


Error to Circuit Court, St. Clair County; William Robertson, Judge. 

Suit by Joe Pollina and others, copartners doing business as Joe & B. Pollina, 
against the State Mutual Rodded Fire Insurance Company of Michigan. Judgment 
for plaintiffs, and defendant brings error. Reversed and remanded, with directions. 

Argued before the Entire Bench. 

Kinnane & Leibrand, of Bay City, for appellant. 

John B. MclIlwain and Laurie O. Telfer, both of Port Huron, for appellees. 
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Butze._, J. Defendant, a domestic farmers’ mutual fire insurance company, 
carried insurance on plaintiffs’ buildings and certain personal property situated on 
plaintiffs’ farm near Port Huron, Mich. 

Plaintiffs’ buildings, together with the contents thereof, were destroyed by fire 
on September 28, 1928. Six days later the president and secretary of the defendant 
company came to plaintiffs’ premises to adjust the loss. There was a disagreement 
in regard to a number of items. The adjusters refused to include in the proof of 
loss the value of some of the dairy machinery, including a water tank on top of the 
building. They claimed that they were real fixtures belonging to the building. 

An altercation arose as to whether an ice machine which was piped into an 
iceless refrigerator was covered under the personal property clause of the insurance 
policy. The machine was cooled by ammonia and operated by electric cur- 
rent. Plaintiffs claimed it was a “farm implement” under which title a 
large part of the personal property was covered in the policy. Defend- 
ant’s offices as adjusters stated that, although they would include the ice 
machine in the proof of loss at a valuation of $900, they did not think the 
company was liable for this item. Plaintiffs insisted that the insurance company 
should pay for the ice machine. Its original cost was $975 and it was almost new. 
The total loss, including the ice machine valued at $900, amounted to $5,373.08. 
Plaintiffs signed and acknowledged the proof of loss for this amount. 

On October 12, 1928, plaintiffs wrote defendant that they insisted upon payment 
of the ice machine at a valuation of $975. Thereupon, defendant’s secretary replied 
as follows: 

“October 25, 1928. 

“Joe and B. Pollina, Port Huron, No. 1, Michigan—Dear Sirs: Your letter of 
October 12th, stating that you would expect this company to pay for the ice machine 
lost in your fire was duly received, and wish to say that we have gone into the 
matter carefully and find we are not liable for said machine and must deny liability 
and do hereby deny liability and refuse payment of your loss because of property 
listed for which we are not liable and for more property listed than was lost in the 
fire and also for making claim for all property lost when a part of said property 
was owned by a third party, Beldassare Pollina. I wish to call your attention to 
Article 5 of the charter, copy of which is enclosed herewith. 

“Very truly yours, 
“W. T. Lewis, Secretary.” 

A copy of defendant’s charter was inclosed in this letter. Article V of de- 
fendant’s charter referred to in the letter provides as follows: 

“Article V. 

“(a) In case the disagreement with the loser of property regarding any matter 
pertaining to a loss or damage or the payment thereof, said matter in difference 
shall be determined by arbitration. In case of such disagreement the loser shall 
notify the secretary in writing of his or her desire to appeal to the arbitration com- 
mittee, and at the same time deposit $20 with the secretary to pay his or her share 
of the expense of such arbitration. Provided said appeal, shall not be granted un- 
less made within 30 days from the date of said disagreement (date the secretary 
notified the insured of the company’s decision). If the appeal is not made within 
the 30 days then in such case the findings of the president and secretary shall be 
final, binding and conclusive as to both the loser and the company. 

“(b) The secretary shall, within 30 days from the receipt of such notice, give 
notice, to the loser in writing, designating the time and place of meeting, giving 
the loser an opportunity to appear before the arbitration committee within 30 days 
from the date of notice, and present such evidence as he may have to establish the 
justness and validity of such claim, and said committee shall hear, try and de- 
cide upon all matters pertaining to said claim and the payment thereof and the va- 
lidity of the application and policy, and its decision shall be final, binding and con- 
clusive upon said loser and the company and no suit in law or equity shall be com- 
—— or maintained by any loser or beneficiary to determine said matter in dif- 
erence. 


“(c) In case of arbitration each party shall pay the expense of his or its own 
witnesses and attorneys and should the arbitration committee award the loser the 
amount demanded in the proof of loss, then the $20 deposited by the loser shall be 
returned to him.” 


Plaintiffs, upon receipt of this letter of October 25, 1928, assumed that it was 
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no longer necessary for them to submit their claim to arbitration. They began suit 
on November 2, 1928, and recovered a judgment for $5,917.88. This was $544.80 
more than the amount stated in the proof of loss. 

The question was raised at the trial as to whether plaintiffs, instead of bringing 
suit, were not obligated to submit their claim to arbitration, in accordance with 
the charter of defendant. The circuit judge held that the defendant, through its 
denial of all liability in its letter of October 25, 1928, had waived the provisions of 
the arbitration clause in article V of its charter, and that plaintiffs had the right 
to bring suit without delay. 

[1,2] As a rule, when an insurance company absolutely denies liability, the 
claimant may bring suit without first submitting the claim to arbitration. First 
State Savings Bank of Croswell v. National Fire Insurance Co., 244 Mich. 668, 222 
N. W. 16; Maki v. Commonwealth Insurance Co., 232 Mich. 295, 205 N. W. 83. 
There must, however, be the equivalent of an absolute denial of the liability so that 
a waiver of the arbitration clause in the policy may be presumed therefrom. In 
the present case, there can be no such presumption. The denial of liability express- 
ly called attention to the arbitration clause and showed plaintiffs their remedy. 

Article V of the defendant’s charter, which was made part of the policy, pro- 
vided for arbitration in case of disagreement with the loser of property regarding 
any matter “pertaining to a loss or damage or the payment thereof.” Plaintiffs’ at- 
tention was specifically called to this clause of the charter, which was set forth in 
their policy. In taking out the insurance with the defendant, plaintiffs had speci- 
fically agreed to comply with the provisions of the charter and the by-laws of de- 
fendant. The letter of defendant’s secretary did not relieve them of their contrac- 
tual obligations to submit their matters “pertaining to a loss or damage or the pay- 
ment thereof” to arbitration. This clause has been construed by this court in the 
= of Jackson y. State Mutual Rodded Fire Insurance Co., 217 Mich. 301, 186 N. 

. 514. 

Defendant in its brief only stressed the assignment of error discussed in this 
opinion. Its counsel in his oral argument stated that the company would be willing 
to pay the amount of $5,373.08, originally claimed in the proof of loss, if the $900 
orang ‘- machine included therein were deducted. This would leave the sum of 

73.0 

The judgment is reversed. The case is remanded to the lower court, with in- 
structions to enter a judgment for plaintiffs in the sum of $4,473.08. Defendant 
shall recover costs. 


North, C. J., and Fead, Wiest, Clark, McDonald, Potter and Sharpe, JJ., concur. 


UNION CENTRAI, LIFE INS. CO. v. STAR INS. CO. OF AMERICA. 
(No. 27516.) 
Supreme Court of Minnesota. Nov. 29, 1929. 
227 Northwestern Reporter 850. 
(Syllabus by the Court.) 

1. INSURANCE—EVIDENCE HELD INSUFFICIENT TO SUPPORT FIND- 
ING THAT CONTRACT RENEWING FIRE INSURANCE WAS MADE. 
The evidence is insufficient to support a finding that a contract for insurance 

was made. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 


2. CUSTOMS AND USAGES—BUSINESS CUSTOM RELIED ON TO 
ESTABLISH FACT MUST BE ESTABLISHED BY PROOF OF 
SPECIFIC INSTANCES SUFFICIENTLY NUMEROUS TO AUTHOR- 
IZE INFERENCE OF SYSTEMATIC CONDUCT; PROBATIVE VALUE 
OF SPECIFIC INSTANCES RELIED ON TO ESTABLISH BUSINESS 
CUSTOM RESTS LARGELY ON THEIR REGULARITY. 

When custom in business is to be relied upon for the establishment of an 
alleged fact and such custom is to be established by specific instances, they 
must be numerous enough to base an inference of systematic conduct. Probative 
value of such instances rests largely in their regularity. 

(For other cases, see Customs and Usages, Dec. Dig. § 19[3].) 


Appeal from District Court, Otter Tail County; D. M. Cameron, Judge. 
Action by Union Central Life Insurance Company against the Star Insurance 
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Company of America. From an order denying its motion for a new trial after 
judgment for plaintiff, defendant appeals. Reversed. 

Nathan H. Chase, of Minneapolis, for appellant. 

Anton Thompson, of Fergus Falls, for respondent. 

Witson, C. J. Defendant appealed from an order denying its motion for a new 
trial. 

During all the times herein mentioned, Mr. E. M. Townsend was plaintiff’s 
financial agent at Fergus Falls. He looked after plaintiff's loans and farm 
property in fifteen counties. He was also the local agent of defendant writing 
fire and tornado insurance policies on city properties and taking applications 
for both class of insurance on farm properties. 

On January 9, 1925, defendant issued its fire policy to plaintiff covering a 
Cass county farm house in the sum of $1,500 until noon on January 9, 1928. 

On June 2, 1926, at the request of said agent, defendant issued another 
fire policy on a farm house in Cass county and then advised the agent to decline 
further risks in Cass county. 

On November 1, 1927, defendant mailed to the agent a letter in which was 
inclosed three expiration notices, one of which related to the policy here involved. 
The letter stated: “We enclose farm expiration notices in connection with 
which we wish to express the hope that you will find it possible to forward fully 
completed and duly executed renewal applications if the business is still desir- 
able.” In the printed portion of the notices was this statement: “Please use 
your best efforts to secure signed application for renewal, if the risk is still 
desirable.” 

On January 5, 1928, Mr. Townsend wrote defendant: “The above policies 
(one of two being the one here involved) expire on the 9th, and you may issue 
renewal policies and am enclosing statements herewith covering present policies 
as stated thereon in case of (a) renewal is wanted. If it is necessary to secure 
new applications send me amount carried on different items in present policy.” 
The inclosed statements identified the policies, disclosed the total insurance in 
each, but not how divided, and some other information. 


The letter was received by defendant at Chicago Saturday morning, Jan- 
uary 7th. Nothing was done. At Monday noon the original policy expired. At 
8 o’clock p. m. the house covered by it was destroyed by fire. Plaintiff mailed 
proof of loss to defendant on January 19, 1928. It was received on the 12th. 
On the same day defendant’s superintendent of farm department, without knowl- 
edge of the loss or the receipt of the proof of loss, wrote a letter to Mr. Town- 
send, inclosing a copy of their letter to him of June 2, 1926, wherein it declined 
further risks in Cass county and advised that it could not accept the business 
tendered by the letter of January 5th. 


In December, 1927, defendant gave Mr. Townsend notice of expiration of a 
farm policy in Douglas county, and later at his instance it gave a renewal binder 
pending the securing of a fully completed farm application. 


Mr. Townsend testified that in writing the letter of January 5th he was 


acting for beth parties, but that perhaps at the particular moment he was 
acting for defendant. 


The court found that the agent Townsend had implied authority to bind 
defendant to a renewal of said contract of insurance from the time of the 
expiration of the policy to the time when defendant might find time to act upon 
the request or application for renewal. It was also found that on the 7th day of 
January, 1928, the plaintiff and the defendant entered into an agreement and 
contract wherein and whereby defendant agreed to make, execute, and deliver 
to plaintiff a renewal of said policy contract on the same terms and conditions, 
and in the same amounts (it covering other buildings), and for the same premium 
mentioned in said policy except as to the term thereof. The court found that 
defendant failed to carry out its said contract and awarded plaintiff judgment 
for the amount of such alleged policy less the premium. 


[1] 1. Implied authority meant actual authority established by circumstances. 
We will assume, without deciding, that the agent had such authority. In what 
way was it used? Nothing can be gained by commenting upon the agent’s 
failure to call defendant’s attention to its apparent change of policy when he 
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received defendant's letter of November 1, 1927; nor of defendant’s failure 
to advise before the policy expired that it did not wish the business. 

We will also assume that defendant meant just what it said in the letter of 
November 1, 1927, and on the inclosures therein. Under this request Townsend 
was to “forward fully completed and duly executed renewal applications if the 
business is still desirable.” The inclosure called for “signed application for 
renewal, if the risk is still desirable.” Perhaps the agent should have supposed 
that the risk was not desirable because it was in Cass county. Obviously, how- 
ever, defendant was reserving the right to decide whether the risk was desirable. 
Conditions may change during a period of three years. From plaintiff’s most 
favorable view defendant was ready to consider the risk and solicited a signed 
application which presumably would give the information from which defendant 
could reach a conclusion satisfactory to it. Had such an application been fur- 
nished, it would have stoed as an offer which was subject to defendant’s acceptance 
or rejection. Defendant never acquiesced in more. It had not made a definite 
unqualified offer. What did its agent do to make a contract? We must bear 
in mind that the knowledge of this dual agent acting as the sole representative 
of both parties at his end of the line is chargeable to both parties. State Bank 
of Morton v. Adams, 142 Minn. 63, 170 N. W. 925. He did nothing aside from 
writing the letter of January 5th. The record in no way reflects his mental 
operations except as disclosed by this letter. He does not report to defendant 
that he had made with plaintiff a contract of the character found by the court 
or any other contract. Far from it., In substance, he says to defendant, you 
may issue a new policy if you want the renewal. His letter is an offer. It 
shows a clear intention of having defendant make the decision of acceptance 
or rejection. The disclosed facts will not permit a reasonable inference that the 
agent had made a contract to insure or had agreed that plaintiff’s property 
would be protected until a new policy was issued or until a decision was made 
by defendant. Indeed, the letter negatives that idea. He did not furnish a 
signed application as had been suggested, but on the contrary he made his 
conditional request and said, “if it is necessary to secure new applications send 
me” information. He was apparently requesting the policy to be issued without 
the signed application. If so it was still an offer only. 

When the offer reached defendant, it apparently had no consideration until 
January 12th, when it was rejected by one of defendant’s representatives who had 
no knowledge of the receipt of the proof of loss. The delay of five days in 
acting upon the matter cannot under the circumstances be construed as an 
acceptance of that which was in fact rejected on the fifth day. We are unable 
to find the necessary evidence to establish the making of the alleged contract 
for insurance. 

Plaintiff relies strongly upon the case of Koivisto v. Bankers’ & Merchants’ 
F. Ins. Co., 148 Minn. 255, 181 N. W. 580, which is sufficiently distinguished 
from the case at bar by the single statement that in that case the agent took the 
plaintiff's application, received and receipted for the premium, and stated to the 
plaintiff that the insurance then went into effect; these statements were believed 
and relied upon by the plaintiff. Such vital agreement by the agent is not 
established by the evidence in this case. 

[2] 2. The circumstances surrounding the Douglas county policy relate to 
but a single instance. Where custom, habit, or practice in business is to be relied 
upon as tending to establish an alleged fact, and such custom, habit, or practice 
are to be established by specific instances, they must be numerous enough to 
base an inference of systematic conduct. They must also have occurred under 
substantially similar circumstances, so as to be naturally accountable for by a 
system only, and not as casual recurrences. They must be such as to indicate 
a general course of conduct. It merely rests upon the basis that a person is 
likely to do or not to do a thing as his custom, habit, or practice. But a single 
instance cannot give rise to a probability that it would be carried out in every 
instance or in most instances. It is the regularity of such instances tending to 
manifest a uniform mode of dealing that gives probative value. 

Reversed. 
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COAD vy. LONDON ASSUR. CORPORATION. (No. 26968.) 
Supreme Court of Nebraska. Dec. 12, 1929. 
227 Northwestern Reporter 925. 
(Syllabus by the Court.) 

1. INSURANCE—FIRE POLICY WILL BE HELD TO COVER ARTICLES 
CLEARLY COVERED BY INSURANCE CLAUSE AND NOT CLEARLY 
EXCLUDED BY EXEMPTION CLAUSE; FIRE POLICY WILL BE 
STRICTLY CONSTRUED AGAINST INSURER WHICH PREPARED IT. 
Where an insurance policy by its insuring clause clearly covers an article, and 

an exemption clause does not clearly exclude it, the policy, being strictly construed 

against the company preparing it, will be held to cover said article. 


(For other cases, see Insurance, Dec. Dig. §§ 146[3], 163[%4].) 


2. CONTRACTS—GENERAL WORDS FOLLOWING PARTICULAR OR 
SPECIFIC TERMS ARE RESTRICTED IN MEANING TO ARTICLES 
OF SAME KIND AS THOSE SPECIALLY MENTIONED. 

The rule of construction applicable to contracts is that, where general words 
follow particular or specific terms, they are restricted in meaning to those articles 
which are of the same kind as those specially mentioned. 

(For other cases, see Contracts, Dec. Dig. § 156.) 

Appeal from District Court, Douglas County; Foster, Judge. 

Action by Ralph G. Coad against the London Assurance Corporation. Plaintiff 
recovered judgment in the municipal court and in the district court, and defendant 
appeals. Affirmed. 

Ziegler & Dunn and Geo. W. Becker, all of Omaha, for appellant. 

Ralph G. Coad, of Omaha, pro se. 

j Heard before Goss, C. J., and Rose, Dean, Good, Thompson, Eberly, and Day, 
ae 

Day, J. This was an action brought by Ralph G. Coad against the London 
Assurance Corporation to recover from the defendant under a fire insurance policy 
for a radio which was damaged by lightning. The case was first instituted in the 
municipal court of the city of Omaha, where the plaintiff recovered. It was appeal- 
ed to the district court for Douglas county, where the court, a jury being waived, 
found against the defendant, whereupon an appeal was taken to this court. 


The only question in this case is whether or not the plaintiff's radio was covered 
by the policy of insurance of the defendant. The defendant contends that the 
loss sustained was not covered by the policy because it was excluded by the 
lightning and electrical exemption clause of said policy. It is therefore obvious 
that the determination of this case depends upon a construction of said policy. 

[1,2] The insurance policy in this case is designated as the “Uniform Standard 
Nebraska and North Dakota Dwelling Policy,” which the parties agree has been in 
use in this state for more than 25 years. In order to understand the question here 
presented, the insurance clause so far as applicable, is set out, as follows: The 
company insures the plaintiff “against all direct loss or damage by fire and light- 
ning, except as hereinafter provided, * * * on houehold * * * furniture and uten- 
sils, useful and ornamental (the property of assured and all members of the as- 
sured’s family),” including, among other specially enumerated articles, “electrical 
apparatus, appliances and devices; scientific apparatus, appliances, devices and im- 
plements, and all other furniture "and fixtures not belonging to and constituting a 
permanent part of the building.” This insurance clause of the policy clearly in- 
cludes the radio as being insured against fire and lightning. If the policy ended 
at this point, there would be no question but that the plaintiff would be entitled to 
recover for the loss of the radio. But the company contends that the radio is not 
covered because of the electrical exemption clause, which is as follows: “It is a 
special condition of this policy that the company shall not be liable for any loss 
or damage to dynamos, exciters. lamps, switches, motors and other electrical appli- 
ances or devices, caused by electrical currents, whether artifical or natural (including 
lightning), and will be liable (if covered by this policy) only for such loss or 
damage to them as may occur in consequense of fire outside of the machines, ap- 
pliances or devices themselves.” It will be noted that there is a difference in the 
language of the insurance clause and the exemption clause. In the exclusion clause, 
the words dynomos, exciters, lamps, switches, and motors are used. These are 
specific and particular descriptions of articles to be excluded, and are followed by 
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the general words: “And other electrical appliances and devises.” The rule of con- 
struction applicable to contracts is that, where general words follow particular or 
specific terms, they are restricted in meaning to those articles which are of the 
same kind as those specially mentioned. Hoffman v. Eastern Wisconsin R. & L. 
Co., 134 Wis. 603, 115 N. W. 383. It is not contended by the assurance company 
that a radio is named or included in any of the words of particular description, but 
it is claimed that it is included in the words, “and other electrical appliances or de- 
vices.” A radio is not of the same kind as the particularly described articles and 
is not therefore included by the general words just quoted. Certainly, it is not clear 
that the radio is excluded by the electrical exemption clause. It is the general rule 
that the insurance policy should be construed strongly against the insurance com- 
pany, because of the fact that it prepared the contract, rather than the insured, and 
had the time and opportunity to select with care and ingenuity, and with a view 
to its own interest, the language in which it was written. Connecticut Fire Ins. Co. 
v. Jeary, 60 Neb. 338, 83 N. W. 78, 51 L. R. A. 698; Haas v. Mutual Life Ins. Co., 
84 Neb. 682, 121 N. W. 996, 26 L. R. A. (N. §.) 747, 19 Ann. Cas. 58; Riser v. 
Federal Life Ins. Co. (Iowa) 224 N. W. 67; Githens v. Great American Ins. Co., 
201 Iowa, 266, 207 N. W. 243, 44 A. L. R. 863. Therefore, since it is clear that the 
radio in question was included in the insurance clause, and it is not clear that it 
was one of the losses excluded by the electrical exemption clause of the policy, 
wo policy ought to be construed against the assurance company as covering the 
radio. 

The judgment of the lower court is affirmed. 


“et 


LEIDESDORF v. NORWICH UNION FIRE INS. SOC., Limited, et al. 
Supreme Court, Appellate Division, First Department. November 29, 1929. 
237 New York Supplement 563. 

2. INSURANCE—EXCLUDING PROOF OF CONDITION OF FUR-DRESS- 
ING COMPANY’S PREMISES BEFORE FIRE AND EVIDENCE OF 
REMOVAL OF SKINS, AND PLACING BURDEN OF PROOF ON 
INSURER’S, HELD ERROR IN ACTION ON FIRE POLICIES. 

In action on fire policies to recover for alleged loss of skins in fire in fur- 
dressing establishment, to which insured claimed they sent skins, and which 
policies required insured to prove that skins claimed to have been destroyed were 
in premises at time of fire, exclusion of proof of condition of premises before 
fire and evidence that skins had been removed therefrom, and in effect holding 
that burden of proof was on insurers to show that goods were not in premises 
when fire occurred, and that, it having been shown goods were once in premises, 
presumption was that they were there at time of fire, held error. 


(For other cases, see Insurance, Dec. Dig. § 648[1].) 


3. INSURANCE—EXCLUDING PROOF OF OWNERSHIP OF SKINS 
FOUND IN FUR-DRESSING ESTABLISHMENT AFTER FIRE HELD 
ERROR, IN ACTION ON FIRE POLICIES. 


In action on fire policies to recover for alleged loss of skins in fire in fur- 
dressing establishment, to which insured claimed they sent skins, and which 
policies required insured to prove that skins claimed to have been destroyed 
were in premises at time of fire, exclusion of evidence respecting ownership by 
plaintiffs, in other actions or by other claimants, of skins found on premises after 
fire, held error. 

(For other cases, see Insurance, Dec. Dig. § 653.) 


4. INSURANCE—DIRECTED VERDICT FOR INSURED FOR FIRE LOSS 
OF SKINS IN ANOTHER’S FUR-DRESSING ESTABLISHMENT HELD 
AGAINST WEIGHT OF EVIDENCE. 

In action on fire policies to recover for alleged loss of skins in fire in fur- 
dressing establishment, to which insured claimed they sent skins, and which 
policies required insured to prove that skins claimed to have been destroyed 
were in premises at time of fire, direction of verdict for insured for large amount 
held against overwhelming weight of credible evidence. 


For other cases, see Insurance, Dec. Dig. § 668[1].) 
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Appeal from Trial Term, New York County. 

Action by Samuel D. Leidesdorf, as trustee in bankruptcy of the Brody & 
Funt Company, Inc., against the Norwich Union Fire Insurance Society, Limited, 
and others. From a judgment on a directed verdict for plaintiff for $67,828.62, 
defendants appeal. Reversed, and new trial ordered. 

Argued before Dowling, P. J., and Merrell, Martin, O'Malley, and Pros- 
kauer, JJ. 

Avery, Taussig & Fisk, of New York City (Almond D. Fisk, of New York 
City, of counsel), for appellants. 

I. Gainsburg, of New York City (B. Hershkopf, of New York City, of 
counsel), for respondent. 

Martin, J. Brody & Funt Company, Inc., was the alleged owner of a large 
amount of skins said to have been destroyed by a fire which occurred on the 
afternoon of June 27, 1925, in the fur-dressing establishment of the Leipzig 
Fur Dressing Company, Inc., at East Norwalk, Conn. Thereafter Brody & Funt 
Company, Inc., went into bankruptcy. The plaintiff was appointed trustee and 
was substituted as plaintiff in the actions brought to recover the alleged loss. 
Several other claimants have commenced actions against insurance companies 
to collect on policies of insurance because of losses alleged to have occurred in 
the same fire. 

The Leipzig Fur-Dressing Company was organized by Samuel Adelman, one 
Setloff, and Isaac Schaffer, two of whom were witnesses for the plaintiff, and 
upon whose testimony the plaintiff recovered. The place of business was in an 
old wooden structure, rented by the fur-dressing company at a rental of $30 a 
month. By the terms of the insurance policies the plaintiff was required to 
prove that the skins claimed to have been destroyed were in the premises at 
the time of the fire. 

It is suggested that the fire was the result of arson committed for the 
purpose of destroying all evidence of the fact that the skins which should have 
been in the premises were missing, and permitting a recovery on the insurance 
policies, upon the theory that the skins had been destroyed by fire. 

The principal witness for the plaintiff was a man named Isaac Schaffer. 
This case rests almost entirely upon his testimony. He testified that he was 
known in the business as the “outside man”; that he made contracts with and 
received orders for the dressing of skins from several New York merchants. 
In each instance, after obtaining the order, he says he counted the skins and 
sent them to the fur-dressing company’s establishment at East Norwalk, where 
he afterwards saw the skins and in some instances recounted them. One of his 
associates testified that he saw some of the skins in the premises and performed 
work thereon. 

Thornton Olson, a truckman, who had been doing the trucking for the Leipzig 
Fur-Dressing Company, was called as a witness by defendants, and testified that he 
was in the trucking business at No. 31 Hope avenue, East Norwalk, Conn.; that he 
had been employed by the Leipzig Fur-Dressing Company as truckman, but he did 
not work for the company during the three weeks preceding the fire, except to 
take the furniture of Samuel Adelman, of. the Leipzig Fur-Dressing Company, 
from No. 10 Elizabeth street, South Norwalk, Conn., to an address on Southern 
3oulevard, Bronx, New York City. No other truckman was called by the plaintiff 
to show that any skins had been taken to or removed from the premises in 
question. 

The fire occurred at about 1:05 o’clock on Saturday afternoon, June 27, 1925, 
after all the employees and the owners had left the premises for the day. The 
three owners left at the same time. They lived in New Jersey, and say they left 
the factory for home at about noon; that, after paying off several of the employees, 
they walked about a mile to the station, but were unable to say on what train they 
departed. It developed that only two employees were working on that day, and 
only three employees had been working during the previous week. 

Before they boarded the train, the fire alarm had been sounded, but it does 
not appear that they heard the alarm. The fire company responded, and in 
a short time extinguished the fire, with very little damage to the building, as 
shown by the photographs in evidence. 

The witness Adelman testified that he frequently went to the place of 
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business on Sunday to prepare the work for Monday; that following that custom 
he left his home in New Jersey and went on to East Norwalk on Sunday, the day 
after the fire; that, when he reached the railroad station after alighting from 
the train, he was told about the fire by a former employee. He went to the 
factory, but did not go into the building, and accounted for his indifference by 
saying he was afraid to go into the building. He further testified that he ob- 
served a number of skins lying around the building and in the fields nearby; 
that he did nothing whatever to save or protect these skins, or any property 
in the building, but returned to New Jersey and informed his associates of the 
fire. 

On Monday morning, before going to see the loss sustained by reason of 
the fire, the owners of the factory spent their time notifying the owners of 
skins that there had been a fire, without knowing its extent, except as stated 
by Adelman, who was present at the factory on Sunday. They called on Brody 
& Funt Company, Inc., the alleged owners of the largest number of skins, and 
that firm immediately called up their fire insurance brokers, and Dave Funt went 
to the Leipzig Fur-Dressing Company’s factory at East Norwalk. Brody & 
Funt Company, Inc., also arranged with Goldstein & Co., fire insurance ad- 
justers, to look after their loss, and a representative of that firm, William D. 
Dubin, went to East Norwalk. Dave Funt testified that after the fire he saw 
several thousand of their skins marked “B. & F.” in the premises. 

On Monday following the fire, when the witness Adelman and his two as- 
sociates went to the factory, there were no furs outside the building or in the 
fields. On the subject of furs lying on the ground outside of the building, 
the witness Adelman’s testimony is not only wholly uncorrobrated, but is con- 
tradicted by at least five other witnesses. Although he testified to the numerous 
skins lying outside the building on Sunday afternoon, he admitted that on the 
following Monday morning there were no skins anywhere outside of the build- 
ing. 

William A. Dubin, a witness who had been employed to adjust the plain- 
tiff’s loss, in addition to giving other important testimony, testified to the number 
of skins on the premises, and his testimony was corroborated by several wit- 
nesses, particularly Irving Funt, who was asked by the court: “Q. Did Dubin 
count them jointly with the Salvage Company? A. With the Salvage Company, 
yes. 

The attorney for Brody & Funt Company, Inc., testified that on Monday, 
June 29, 1925 (although Mr. Funt evidently did not reach East Norwalk until 
the afternoon of that day), he was employed by Mr. Funt to go with him to 
see Dr. Perdue, health officer of the city of Norwalk, and Mr. Funt requested 
Dr. Perdue to issue an order condemning the skins as a menace to health. This 
hasty effort to have the skins condemned, before the insurance representatives 
were given an opportunity to visit the premises and investigate the loss, and 
within two days after the fire, with a Sunday intervening, would indicate that 
there was something to conceal. 

The plaintiff's witness, Mr. William D. Dubin, the representative of the firm 
of fire adjusters employed by Brody & Funt Company, Inc., testified in detail 
about the contents of the premises. His testimony practically destroyed the 
plaintiff’s case. He testified as follows: 

“Q. Will you tell the court and jury just what these men did while you 
were working with them and making a check of the furs? A. Mr. Wagner 
asked me— 

“Mr. Gainsburg: Objected to; any conversation with these men. 

“A. (continued). Well, Mr. Riley handled the furs, wherever they were 
situated. If they were on the table he counted them. Mr. Wagner asked— 

“Mr. Gainsburg: Objected to; any conversation had by Wagner. 

“A. (continued). Mr. Riley handled the furs and counted them and Mr. 
Wagner checked the count. 


“Q. What part did you take in the process? A. I tallied both of them. 

“Q. Checked against both the checking of the count and the count itself? 
A. Right; as they handled anything and counted it, J was right there to watch tt. 

“QO. I think the jurors would like to know how thoroughly these men went 
through these premises, and J want to know a little more in detail; I want you 
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to go a little more in detail into that; I want to know how these men went around 
doing their work? 

“Mr. Gainsburg: I object to the preliminary part of the question. Let him 
ask a question and not make a speech. 

“By the Court: Q. Answer the question. A. After examining the skins 
that were on the table, counting the skins on the table, and counting those that 
were in the piles on the floor, they went through the entire second floor, dug 
underneath boxes and searched underneath the debris, and found a number of 
skins that were overlooked by Mr. Funt on the first visit.that I made. 

“Q. In other words, was the preliminary count that you made a count of 
a listed number of skins that they found? A. Yes, sir. * * * 

“By the Court: Q. Did they count all the skins? A. They counted all the 
skins on the premises. 

“By Mr. Fisk: Q. Everything that was there? A. Everything they could 
find.” 

He then testified that in the whole premises there were only 5,998 skins. 
One of the exhibits in the case sets forth the number of skins and a description 
thereof. It is claimed there were 26,494 skins in the factory, and in addition 
7 bales of skins, the contents of which had not been counted. The complete 
absence of proof with reference to the contents of the bales of skins has not 
been accounted for by any of the plaintiff’s witnesses. The plaintiff then offered 
expert witnesses to prove values. These experts did not see the skins, but 
assumed they were firsts and seconds, and set a value thereon. 

The defendants then offered as witnesses the two men who counted all the 
skins on the premises, and they agreed with the plaintiff’s witness, Mr. Dubin, 
that there were only 5,998 skins in the whole premises. They described, not 
only the method of counting, but the manner in which this count was checked 
with that of Mr. Dubin, and signed by Schaffer and Adelman, two of the 
owners of the factory. On this subject the witness Wagner testified as follows: 

“Q. Did you do some work in those premises in the way of counting mer- 
chandise there? A. Yes, sir; I counted some lots; that is, helped to count 
some lots, with my man, Mr. Riley, who was with me, who counted most of 
them. 

“Q. I wish you would tell us who was there doing any work, or taking part 
in this count at the time you started in to work? A. Mr. Riley and myself. 

“Q. Was there anybody else there, Mr. Wagner? A. Yes, from Mr. Gold- 
stein’s office; Mr. Dubin, from Goldstein’s office, was there, and also Mr. Funt, 
I believe his name is, one of the assured, and also one or two men of the 
Fur Dyeing and Dressing Company were there. 

“Q. Do you remember who those men were, their names? A. Yes; I do. 

“Q. Will you give them to me? A.I believe one of the men’s names was 
Adelman and another one was Schaffer. 

“Q. Did they remain around on the premises, doing some work and helping 
in some way with this count? A. They were standing by and seeing that the 
merchandise was counted in the proper way. * * * 

“Q. Do you remember where you started in to count? A. Yes; the first 
floor, on the grade or first floor. 

“Q. At the end of the day’s count did you make up an inventory or list of 
the goods you had counted? A. As soon as I counted one lot, I would enter 
it right into the inventory. 

“Q. I show you a document, which has been marked Exhibit K for identi- 
fication, and I ask you if that document is in your handwritig (handing to the 
witness)? <A. Yes, sir. 


“Q. Is that the list you have reference to in your testimony just given? 
A. Yes, sir. 


“Q. Now, as the day went along and you kept on making the count, did 
you find furs in the various parts of the building? A. Yes, sir. 

“Q. Will you tell us where? A. Found two different kind of furs down on 
the grade floor, or first floor, as I would call it, and the balance up on the 
second floor of the building. 


“Q. In the list that you made there, did you mark certain of the furs that 
you counted by lot number? A. Yes, sir.” 
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The defendant offered three expert witnesses as to value. All three wit- 
nesses went to the premises and made a personal examination of the goods. 
Milton Schreiber, a fur merchant, testified that he made a thorough examina- 
tion of the skins on the premises, with David Steiner and Julius Morris, also 
fur merchants. The witness Schreiber testified, as follows: 

“Q. You said something about lot 3, or started to say something? A. Yes. 

“Q. Will you tell us about that lot? A. Supposed to be 862 foxes. They 
consisted of South American Foxes, Turkish foxes, Australian foxes, mostly re- 
jects. 

“Q. What do you mean by rejects? A. Threes and fours. 

Q. How did they compare in quality with ones and twos? A. No compari- 
son. 
Q. You mean no comparison in what way? A. As to value. 

“Q. Are they better or worse? A. Much poorer. 
Q. Than ones and twos? A. Yes, sir. 

Q. Are they better or worse? A. Worse. 

“Q. Were the furs in a condition to enable you to distinguish to various 
grades of furs? A. Yes, sir. 

“Q. Going back, please, to lot 3, kindly advise us on that. Tell us what 
kind of skins they were, and in addition to that I want you to state what, in 
your opinion, was the value of those furs, the sound value? A. $2.50 per skin. 

“Q. That would be $2.50 each? A. Yes, sir. 

“Q. What was the grade of those furs? A. Threes and fours, mostly re- 
jects. 

“Mr. Gainsburg: That is No. 3, the same as he testified to before? 

“Mr. Fisk: Still on lot 3. 

“Q. Now, in that lot No. 3, did you find any perforations in any of the 
skins, or any identification marks at all? A. No. 

“Q. As a general proposition, did you, in looking through these various lots 
of skins that are on that list, find any identification marks on any of the skins? 
A. None whatever. 

“Q. Were there any skins that had perforations stamped, ‘B & F,’ indicating 
Brody & Funt? A. None that we examined; no, sir. 

“Q. Did you find a single skin there— A. No, sir. 

“Q. —with a stamp of any kind on it? A. None whatsoever. 

“Q. Now, will you go to the next lot that you gentlemen examined, and tell 
us about that; tell us what you found there? A. Lot No. 4 containing 400 nutria 
skins, as per schedule; they were mostly summer caught and damaged. 

“By the Court: Q. What do you mean by summer caught? A. Caught in 
the summer months, and have very little hair or wool on them. 

“By Mr. Fisk: Q. Now, those skins you have just spoken of, in lot No. 
4, | want you to state to the court and jury whether or not, when you say they 
had very little fur on them, your testimony relates to the character of the 
skins, or whether it relates to the fact that the fur has been burned off it. A. No; 
it relates to the skin itself; there were very few skins burned. 

“Q. What was the next lot you went to? A. Do you want the value of the 
other lot? 

“Q. Yes, give us the value of the other lot. A. $2 per skin. 

“Q. You mean $2 a piece? A. Yes, sir. 

“Q. The next one? A. Lot No. 5 contained, as per schedule, 1,989 raw 
squirrels. They were mostly pocket squirrels. 

“ “Q. Does a pocket squirrel indicate a squirrel of some particular shape? A. 
es. 

On the question of identification of skins, plaintiff’s witness testified as 
follows: 

“Q. Did Mr. Funt tell you whether he was able to identify any of their 
merchandise? A. He was trying to identify it, but he was at a loss, on account 
= the other gentlemen with him claiming that the merchandise looked like 
theirs.” 


_ [1] The defense then offered a handwriting expert to prove by opinion 
evidence that the book which Schaffer testified contained an accurate record 
of the skins received at the premises and those that were finished and returned 
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was not made up from time to time, as stated by the witness Schaffer, as the 
goods were received and shipped out to the owners, but was all made at one 
time. The court here erred in refusing the offer in evidence of part of the 
book to show that all the entries were similar and made at the same time. 

Adjoining the premises where the fire occurred was the place of business 
of a man named Streb. He had been in business at this same place for a 
number of years. He testified that there were no skins of any kind lying out- 
side of the building, or in the fields, when he reached his place of business early 
on Monday morning; that some skins had been taken over to his place of 
business during the fire, and were taken back on the following Monday; that 
he went to see the result of the fire and found not more than 5,000 or 6,000 
skins in the premises and that those that he examined were of a very poor 
quality. 

A number of firemen were then placed on the witness stand and gave 
very important testimony. They testified that no furs or skins were thrown 
out of the window or doors and none were consumed in the fire; that the skins 
were scorched or very wet, but no skins were wholly destroyed. It was also 
shown by these witnesses, several in number, that the building contained a num- 
ber of boxes said to contain skins; that the boxes were broken open by the 
firemen and with the exception of two were found to be empty. 

The appellant contends that there were many rulings on evidence that con- 
stituted reversible error. In addition to those above referred to, a few of the 
rulings which cannot be sustained will be given consideration. 

[2] The court stated that it had time and again ruled that it would not 
allow proof of the condition of the premises before the fire, or evidence to 
show that skins had been removed therefrom. The court in effect held that 
the burden of proof was on the defendants to show that the goods were not 
in the premises when the fire occurred; that, it having been shown the goods 
were once in the premises, the presumption was that they were there at the 
time of the fire. 

[3] The skins found in the premises after the fire were claimed by several 
alleged owners, some of whom were plaintiffs in other actions. The proof 
of ownership of these skins by such plaintiffs, or by other claimants, was held 
inadmissible. 

[4] We have only briefly touched upon the evidence contained in this large 
record. It does not require an extensive recital of that evidence, however, to 
show that the judgment is against the overwhelming weight of the credible 
evidence, and that certain rulings prevented proof of facts that were material. 

The judgment should be reversed, and a new trial granted, with costs to ap- 
pellants to abide the event. All concur. 


BRITISH AMERICA ASSUR. CO. et al. v. MID-CONTINENT LIFE 
INS. CO. et al. (No. 8252.) 
Court of Civil Appeals of Texas. San Antonio. Oct. 30, 1929. 
Rehearing Denied Dec. 4, 1929. 
21 Southwestern Reporter (2d) 1106. 


1. INSURANCE—INSURER OF RESIDENCE IS NOT LIABLE TO MORT- 
GAGEE-FOR LOSS BY FIRE, WHERE POLICY CONTAINS NO 
MORTGAGE CLAUSE. 

Where policy of fire insurance on residence contains no mortgage clause, in- 
surer is not liable to mortgagee for loss by fire. 
(For other cases, see Insurance, Dec. Dig. § 580[2].) 


2. INSURANCE—INSURANCE POLICY IS INVALIDATED BY OVERIN- 
SURANCE WITHOUT KNOWLEDGE OR CONSENT OF INSURER. 


Overinsurance without knowledge or consent of insurer avoids insurance policy. 
(For other cases, see Insurance, Dec. Dig. § 336[1].) 


3. INSURANCE—WHERE POLICY WAS ISSUED FOR MORTGAGEE’S 
BENEFIT, INSURER HELD LIABLE TO MORTGAGEE FOR LOSS BY 
FIRE, ALTHOUGH MORTGAGOR SUBSEQUENTLY OVERINSURED 
PROPERTY. : ’ ‘ 

Where mortgagor obtained second policy of insurance without knowledge or 
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consent of mortgagee, insurer held liable to mortgagee for loss to residence by 
fire, although policy contained forfeiture clause for overinsurance, since policy pro- 
tected mortgagee against forfeiture by acts of mortgagor. 


(For other cases, see Insurance, Dec. Dig. § 311[3].) 


4. INSURANCE—WHERE FIRST POLICY COVERED MORTGAGEE’S IN- 
TEREST, SECRET INTENTION OF MORTGAGOR THAT SECOND 
POLICY SHOULD COVER ONLY HIS EQUITY COULD NOT VITIATE 
TERMS OF POLICY AGAINST DOUBLE INSURANCE. 

Where mortgagor had insured mortgagee’s interest, secret intention of mort- 
gagor that second policy should cover only his equitable interest could not vi- 
tiate terms of such policy against double insurance. 

(For other cases, see Insurance, Dec. Dig. § 288[1].) 

Cobb, J., dissenting in part. 

Appeal from District Court, Cameron County; A. M. Kent, Judge. 

Suit by Mid-Continent Life Insurance Company and another against the British 
America Assurance Company and the Continental Insurance Company of New York. 
Judgment for plaintiffs, and defendants appeal. Judgment affirmed as to the British 
America Assurance Company; reversed and rendered as to the Continental Insur- 
ance Company. 

T. M. West, of San Antonio, and E. G. Senter, of Dallas, for appellants. 

Davenport, West & Ransome, of Brownsville, for appellees. 

Coss, J. Appellees, Mid-Continent Life Insurance Company and A. A. Maupin, 
brought this suit against appellants, British America Assurance Company and Conti- 
nental Insurance Company, alleging that Maupin was the owner of a residence upon 
which the Mid-Continent Life Insurance Company held a mortgage in the sum of 
$4,500. On January 7, 1927, the British America Assurance Company issued its 
fire insurance policy for $4,000 covering said residence; and on April 23, 1927, 
Maupin procured from the Continental Insurance Company of New York an insur- 
ance policy in the sum of $4,000 covering the same building. While both of said 
policies were in effect the building was destroyed by fire, and Maupin transferred to 
the Mid-Continent Life Insurance Company all rights he had under both of said fire 
insurance policies. Plaintiffs alleged that their loss as a result of said fire was $5,- 
500, and that the two insurance companies became jointly and severally liable to in- 
demnify the plaintiffs on account of said loss, of course, subject to the limitation 
that the British America Assurance Company was not bound to pay more than the 
sum of $4,000, the amount of its policy; and the Continental Insurance Company 
was not bound to pay more than the sum of $4,000, the amount of its policy. 

The British America Assurance Company’s policy contained a provision that: 
“This entire policy, unless otherwise provided by an agreement endorsed herein or 
added hereto, shall be void if the insured now has or shall hereafter make or pro- 
cure any other contract of insurance, whether valid or not, on property covered in 
whole or in part by this policy.” After the issuance of that policy, about April 23, 
1927, Maupin procured a fire insurance policy, covering the same building, from the 
Continental Insurance Company. Each of said policies contained a clause of for- 
feiture in case of additional insurance upon the same building. The Continental In- 
surance Company was obligated to keep the property insured for the benefit of the 
mortgagee. 


It was answered and claimed by defendants that the policies so issued ceased to 
be effective; and that the interest of the Mid-Continent Life Insurance Company is 
that of a mortgagee. The policy issued by the British America Assurance Company 
contained the following clause: “On payment to such mortgagee of any sum for 
loss or damage hereunder, if this company shall claim that as to the mortgagor or 
owner, no liability existed, it shall, to the extent of such payment be subrogated to 
the mortgagee’s right of recovery and claim upon the collateral to the mortgage 
debt, but without impairing the mortgagee’s right to sue, or it may pay the mort- 
gage debt and require an assignment thereof and of the mortgage.” 


Defendant British America Assurance Company alleged that its policy pro- 
vided: “In case of any other insurance upon the within described policy this com- 
pany shall not be liable to said mortgagee under this policy for a greater pro- 
portion of any loss or damage to the within described policy than the sum hereby in- 
sured bears to the whole amount of insurance on said property, payable to, held by 
and consented to by said mortgagee.” And that by reason thereof, if it is liable 
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upon said policy, it is liable to the mortgagee only for that proportion of the total 
insurance upon said property which its policy bears to the same, which amount does 
not exceed the sum of $2,000, and upon payment of said amount to the mortgagee 
it is lawfully entitled to be subrogated to all of the mortgagee’s right against Mau- 
pin to the extent that the same may be necessary to recoup the defendant for the 
amount of such payment. Said defendant further answered that, by reason of the 
fact that at the time of the loss there were two policies of insurance running in 
favor of Maupin, both covering said building, each for the sum of $4,000, and each 
limiting the total amount of insurance on the building to $4,000, if liable at all, it 
would be liable only for the sum of $2,000 to plaintiff Maupin as well as to plaintiff 
Mid-Continent Life Insurance Company. 

The defendant Continental Insurance Company pleaded a general denial and 
pleaded the provisions of the policy, which provided for forfeiture for overinsur- 
ance. This policy limited the insurance to $4,000 on the dwelling and $500 on the 
barn. This company alleged that after the issuance of its policy Maupin took out -n 
additional $500 upon the barn; and that, if the company had known this, it woud 
have canceled its policy. Maupin’s interest was not stated, for he was not the sole 
owner of the property, since he had mortgaged it. 

The British America Assurance Company had attached to its policy the stan- 
dard mortgage clause providing for the loss to be payable to the Mid-Continent Life 
Insurance Company, as its interest might appear. ‘This insurance inured to the 
benefit of Maupin, and in law the Mid-Continent Life Insurance Company is en- 
titled to recover from the British America Assurance Company the sum of $4,000. 

[1] The Continental Insurance Company does not owe Mid-Continent Life In- 
surance Company, because it did not recognize that it had any right to have a mort- 
gage on said property. 

Judgment was rendered that the plaintiffs are entitled to recover from the Bri- 
tish America Assurance Company the sum of $4,000, with interest at the rate of 6 
per cent. per annum from October 18, 1927; and judgment was rendered in favor 
of Mid-Continent Life Insurance Company against Continental Insurance Company 
for $1,500, with interest at the rate of 6 per cent. per annum from October 18, 1927. 

The case was tried without a jury on an agreed statement of facts as to certain 
issues, which findings of fact and conclusions of law will be found in the record. 

All parties appeal to this court. 

From the agreed facts and the findings of fact of the court, the court made the 
following conclusions of law: 

“1. The Fire Insurance Policy procured by plaintiff, Mid-Continent Life In- 
surance Company from British America Assurance Company of Toronto, Canada, 
as above stated, and the Fire Insurance policy thereafter obtained by plaintiff Mau- 
pin from defendant Continental Insurance Company of New York, were intended 
to and in fact did protect different insurable interests in the same physical property, 
for which reason the forfeiture and co-insurance clauses contained in both policies 
have no application to the facts of this case. 

“2. Since the ‘Mortgage Clause with Full Contribution,’ attached to the British 
America Assurance Company policy expressly provides that loss or damage on 
building items on said policy shall be payable to Mid-Continent Life Insurance 
Company as Mortgagee as its interest may appear, with the express provision: 

“This policy as to the interest therein as to the said payee, as mortgagee * * * 
shall not be invalidated by any act or neglect of the mortgagor or owner of the 
within described property’ * * * and, 

“Tn the case of any other insurance upon the within described property, this 
company shall not be liable to said mortgagee * * * under this policy for a greater 
portion of any loss or damage to the within described property, than the sum hereby 
insured bears to the whole amount of insurance on said property, payable to, held 
by, or consented to by mortgagee.’ * * * . 


“And since the interest of Mid-Continent Life Insurance Company as Mortga- 
gee is greater than the maximum amount payable under the terms of said policy, 
the act of Maupin in taking out another policy of insurance not payable to, held by, 
or consented to by the Mid-Continent Life Insurance Company, cannot in any way 
affect the right of plaintiff Life Insurance Company to recover the amount of the 
policy held by it from the defendant British-America Assurance Company of To- 
ronto, Canada. 

“3. Continental Insurance Company of New York is not, under the terms of 
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its policy, liable in any event for a greater sum than the difference between the 
amount of insurance taken out and held by Mid-Continent Life Insurance Company 
to protect its Mortgagee interest and the value when destroyed, of the insured 
property. 

“4. I, therefore, conclude that defendant British-America Assurance Company 
of Toronto, Canada, is liable to plaintiff Mid-Continent Life Insurance Company 
for $4,000, the amount of insurance provided by its policy on the property burned, 
and that defendant Continental Insurance Company of New York is liable to plain- 
tiff, Mid-Continent Life Insurance Company, as assignee of plaintiff Maupin for 
$1,500, being the difference between the amount of British-America Assurance Com- 
pany’s policy and the value of the property burned.” 

The first proposition presented by British America Assurance Company is that 
its policy limited the amount of insurance upon the dwelling to $4,000, and pro- 
vided that it should be held void if other insurance was procured thereon, and 
because Maupin procured other insurance issued to himself by the Continental In- 
surance Company, in the same amount, the policy of the British America Assurance 
Company became void and of no effect. 

Neither plaintiff Mid-Continent Life Insurance Company, nor defendant Brit- 
ish America Assurance Company had any knowledge of the existence of the Con- 
tinental Insurance Company’s policy prior to the burning of the house. 

[2] It is well settled by decisions of our courts that overinsurance, without 
the knowledge or consent of the insurer, voids the policy. See numerous cases 
cited in A®tna Ins. Co. v. Jackson (Tex. Civ. App.) 282 S. W. 656. 

The barn that was insured did not burn, and the only question that arises is 
in respect to the double insurance on the dwelling. 

[3] Without discussing separately the separate issues preesnted by the parties, 
though we have very carefully considered them all, there is no doubt but what the 
British America Assurance Company insured the Mid-Continent Life Insurance 
Company’s insurable interest in the destroyed building and accepted the payment 
of premiums. 


The mortgage clause attached to the policy expressly protects the Mid-Con- 
tinent Life Insurance Company against forfeiture by any act of the owner. The 
Mid-Continent Life Insurance Company did not take out additional insurance and 
in no way violated the terms of the policy. It seems clear to us that the British 
America Assurance Company, by virtue of its own contract expressed in its policy, 
is liable to appellee Mid-Continent Life Insurance Company for the stipulated 
insurance. There is nothing to show that Maupin, when he took out the Con- 
tinental policy, was aware of the terms of the British America policy as to co- 
insurance, and that he intended to insure the Mid-Continent Life Insurance Com- 
pany’s interest in the property. The Continental Insurance Company’s policy con- 
tains no mortgage clause of loss for the benefit of Mid-Continent Life Insurance 
Company. Maupin testified it was only to protect his equity in the insured build- 
ings over the vendor’s lien note. 


It is the opinion of the writer that the judgment should be affirmed, but in 
this the majority of the court differ with me, and they contend the judgment 
should be affirmed as to the mortgage, since the mortgagor took out the subse- 
quent policy without the knowledge of the former, who, by the express provision 
of the policy, was not bound in any way by the conduct of the mortgagor. 

But the judgment should be reversed and rendered as to the Continental 
Insurance Company, which had no knowledge of the first policy, since it was 
expressly provided in the Continental policy that it would be void if other or 
additional insurance had been or should be procured on the insured property. 


___ [4] The second policy constituted double insurance, which was not only pro- 
hibited by the terms of the policy, but by public policy as well. 


The secret intention of the property owner that the second policy should 
cover only his equity in the property could not vitiate the plain terms of the pol- 
icy, or bind the insurer. By giving effect to this secret intention a wholly new 
contract is made by the court for the parties, for the contract as written provided 


for $4,000 on the whole property and estate therein, and not for $1,500, the amount 
of the owner’s equity therein. 


The Continental policy being void, neither the mortgagor nor the mortgagee 
was entitled to recover upon it. 
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The judgment is affirmed as to the British America Assurance Company, but 
the balance of the judgment is reversed and judgment here rendered in favor of the 
Continental Insurance Company. 


JOHNSON v. INLAND EMPIRE FARMERS’ MUT. FIRE INS. CO. 
(No. 22118.) 
Supreme Court of Washington. Dec. 23, 1929. 
283 Pacific Reporter 177. 

1. INSURANCE—FIRE POLICY MUST BE CONSTRUED AS WHOLE. 
Policy of fire insurance must be construed as a whole. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE—INSURED DWELLING HELD “UNOCCUPIED,” BUT 
NOT “VACANT,” WITHIN TERMS OF FIRE POLICY, WHERE IN- 
SURED MOVED OUT TWO MONTHS BEFORE FIRE. 

Where insured lived in insured dwelling when insurance was taken out, but 
removed therefrom two months before fire, dwelling held to be “unoccupied” 
within provision that insurance was effective on dwelling “while occupied by 
the assured or a reliable tenant,” but not “vacant” within provision that insurer 
would not pay loss on any building which had been vacant for more than 30 
days. 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 

3. INSURANCE—RECOVERY COULD NOT BE HAD FOR LOSS OF UN- 
OCCUPIED DWELLING, WHERE POLICY PROVIDED INSURANCE 
ON DWELLING “WHILE OCCUPIED.” 

Where fire policy insured dwelling against loss “while occupied by the as- 
sured or a reliable tenant as a dwelling house,” and insured moved out two 
months before fire, dwelling was “unoccupied,” and recovery could not be had 
for loss, since, having covenanted that condition of occupancy should continue 
as condition precedent to insurance, it was unnecessary to provide in terms 
that when condition ceased insurance should also cease. 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 

Department 1. 

Appeal from Superior Court, Spokane County; Fred H. Witt, Judge. 

Action by Marie Johnson against the Inland Empire Farmers’ Mutual Fire 
Insurance Company. Judgment for plaintiff, and defendant appeals. Re- 
versed, with directions. 

Lund & Dodds, of Spokane, for appellant. 

S. Edelstein, of Spokane, for respondent. 

George Donworth, of Seattle (Donworth, Todd & Holman, of Seattle, of 
counsel), amicus curiz. 

ToLMAN, J. This is an action to recover for loss under a fire insurance policy 
tried to the court sitting without a jury. The plaintiff had a judgment as de- 
manded, and the defendant has appealed. 

The facts were stipulated in the trial court, and the findings based thereon 
are not questioned. 

In order to grasp the questions of law here presented, but a brief  state- 
ment of facts is required. 

It appears that appellant, a mutual fire insurance company, for a valuable 
consideration, on September 2, 1925, issued to one Carl Johnson a policy insur- 
ing against loss by fire for a term of three years a certain two-story frame 
dwelling “while occupied by the assured or a reliable tenant as a dwelling house.” 
At the time the policy was issued Carl Johnson, the assured named in the 
policy, and respondent, Marie Johnson, were husband and wife then residing 
in the insured dwelling, and that the property, including the dwelling, was the 
ee property of the husband and wife and known to the appellant to 

e such. . 

Thereafter respondent apparently left the place with no intention of ever 
returning, and in June, 1927, she brought suit for divorce. As a result of that 
action on July 20, 1927, a property settlement was entered into between Carl 
Johnson and the respondent and as a part thereof Carl Johnson conveyed all 
of his interest in the real estate, of which the insured dwelling was a part, to 
the respondent. The property settlement was confirmed by the interlocutory 
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decree entered in the divorce action on October 3, 1927, and the insured prop- 
erty then became and has since remained the separate property of the respon- 
dent. By the terms of the property settlement Carl Johnson was given the 
right to continue to occupy the insured dwelling until January 1, 1928, and he 
so occupied it until about that time when he removed therefrom, taking all of 
his personal property from the dwelling with him, with no intention of ever 
returning. There remained in the dwelling a substanital quantity of household 
goods, personal effects, kitchen utensils, and other personal property belonging 
to the respondent, but the dwelling was not otherwise occupied up to the time 
of the fire which occurred on March 1, 1928. 

The policy recites: “Whereas, Carl Johnson has become a member of The 
Inland Empire Farmers’ Mutual Fire Insurance Company and bound himself 
to pay his ratable proportion of all assessments made in accordance with the Con- 
stitution and By-Laws, and to abide by the Constitution and By-Laws in all 
respects, in consideration of which, and the stipulation herein named,” the in- 
surance was issued. 

The by-laws thus made a part of the policy provide, among other things: 
“This Company will not insure vacant buildings and will not be liable for, nor 
pay, any loss on, any building which has been vacant for more than thirty days 
previous to the occurrence of the loss.” 

And on the face of the policy appears: 

“* * * This insurance may be canceled by the insured, or by this Com- 
pany, according to the By-Laws on its policy. 

“Additional fire insurance without the written consent of the Secretary of this 
company, makes this insurance void. 

“Any change, of title or ownership of this property renders this policy of in- 
surance void until consented to, in writing, by the Secretary.” 

[1] 1. The first question presented is based upon the contention that by reason 
of the lack of occupancy the policy had become void before the loss occurred. 

There seems to be no doubt under the authorities that “occupied” means that 
the building must be used for human habitation, not necessarily continuously, but 
as a customary or usual place of abode. 

“Whether a dwelling house is occupied or vacant must depend upon the facts 
of each particular case; and the decisions ‘are not always in harmony where the 
facts are substantially the same.’ In general a dwelling house is occupied when 
human beings habitually live in it as a place of abode. When it ceases to be 
used for living purposes or as a customary place of human habitation it is un- 
occupied. It is not necessary that some person shall live in the house contin- 
uously, but it must be a usual place of abode, and there must not be.a cessation 
of occupancy for any considerable length of time.” 26 C. J. 213. 

The building not having been so occupied when the loss occurred, if we must 
accept as controlling the words of the policy “while occupied by the assured or a 
reliable tenant as a dwelling house” without reference to other provisions, then 
it would seem to follow that the policy was not in force at the time of the fire. 

But the policy must be construed as a whole, and after the words as to occu- 
pancy, which have been quoted, the policy provides how it may be canceled and what 
will render it void (cessation of occupancy not being named as a voiding cause) ; 
and, also, that the company will not insure, will .not be liable for, and will not 
pay any loss on a building which has been vacant for more than 30 days. Ap- 
pellant contends that “vacant” and “unoccupied” are interchangeable terms and 
mean the same thing. There may be situations where that is true, and respectable 
courts have so held. Home Insurance Co. v. Boyd, 19 Ind. App. 173, 49 N. E. 285. 

But under such a policy and such conditions as we have here, the great weight 
of authority is to the contrary. Norman v. Missouri Town Mutual Fire, etc., Co., 
74 Mo. App. 456; 26 C. J. 212; Cooley’s Briefs on Insurance, 2574. 

Therefore we must hold that, while the dwelling here in question was un- 
occupied at the time of the fire, it was not vacant. 

[3] That brings us to the vital question of whether the words “while occupied,” 
etc., were a continuing warranty or merely descriptive. Having taken pains to pro- 
vide what shall void the policy, and having omitted to include a simple word or 
two, which would put the matter beyond question, does it follow even under the 
well-established rule of construction, which must be here applied, that the words, 
“while occupied,” etc., can be regarded as descriptive only? Many authorities 
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are cited upon this question. There is no doubt the use of the term “occupied 
as a dwelling” or similar words have been generally held to be descriptive only or, 
at most, only a representation of the use to which the property was devoted at 
the time the policy issued. May on Insurance, § 247; Cooley’s Briefs on Insur- 
ance, pp. 252, 253; Imperial Fire Insurance Co. v. Kiernan, 83 Ky. 468; Pabst 
Brewing Co. v. Union Insurance Co., 63 Mo. App. 663; United States Fire & 
Marine Insurance Co. of Baltimore v. Kimberly, 34 Md. 224, 6 Am. Rep. 325; 
Heffron v. Kittanning Insurance Co., 132 Pa. 580, 20 A. 698; Joyce v. Maine 
Insurance Co., 45 Me. 168, 71 Am. Dec. 536; Woodruff v. Imperial Fire Insurance 
Co., 83 N. Y. 133; Bryan v. Peabody Insurance Co., 8 W. Va. 605; Joyce on 
Insurance, § 2103. 

But these authorities do not meet the present situation. We cannot disregard 
the word “while” as used in the policy. There are but comparatively few cases 
cited by either side where this term is used. 

In Burlington Insurance Co. v. Brockway, 138 Ill. 644, 28 N. E. 799, the lan- 
guage used was: “While occupied by assured as a store and dwelling-hounse,” etc. 
Some weeks before the fire the assured ceased to occupy the building as a dwelling 
place, but continued to occupy it as a store. The court used broad language in 
arriving at its decision that nothing short of allowing the building to become 
wholly unoccupied would void the policy, but that language must be construed with 
reference to the question which was decided. 

In Southern National Insurance Co. v. Cobb (Tex. Civ. App.) 180 S. W. 155, 
the language used was “while occupied as The Park Terrace Sanitarium,” etc. The 
building ceased to be used as a sanitarium, but continued to be occupied by a 
caretaker. The court there held, in effect, that, as the building continued to 
be occupied, the mere cessation of the operation of the sanitarium would not void 
the policy, though again broad language was used. 

In Allen v. Home Insurance Co. of New York, 133 Cal. 29, 65 P. 138, 139, 
the policy again used the words, “while occupied as a dwelling house,” but there 
was evidence tending to show that at the time the policy was issued and at all 
times afterwards until the loss occurred the building was not used as a dwelling, 
but as a disreputable resort. Again broad language was used and a judgment 
against the insurer was reversed, as we read the opinion, because the trial court 
instructed the jury that “the use of the house for purposes other than a dwelling 
house would not forfeit the policy unless plaintiff [the insured] had knowledge 
of such use.” 

In-Arnold v. American Insurance Co., 148 Cal. 660, 84 P. 182, 183, 25 L. R. A. 
(N. S.) 6, the policy contained the words “while occupied as a dwelling house,” and, 
because the complaint failed to allege that at the time of the loss the property 
was so occupied, it was held to be demurrable. This decision was based largely 
upon Allen v. Home Insurance Co. of New York, supra. Other California cases 
to the same effect are Agalianos v. American Cent. Insurance Co., 62 Cal. App. 
349, 217 P. 107; Slinkard v. Manchester Fire Assurance Co., 122 Cal. 595, 55 P. 
ok and Mawhinney v. Southern Insurance Co., 98 Cal. 184, 32 P. 945, 20 L. R. A. 


The case of Minneapolis Threshing Machine Co. v. Firemen’s Insurance Co., 
57 Minn. 35, 58 N. W. 819, 23 L. R. A. 576, 47 Am. St. Rep. 572, involves personal 
property insured “while not in use,” which language was there held to govern. 

Keyes v. Northwestern National Insurance Co. (D. C.) 16 F.(2d) 798, 799, 
is a decision by the District Court, the policies containing the language: “While 
occupied only for dwelling house purposes.” It appears that the insured oc- 
cupied the house as a dwelling for a time, then leased it to another, who in 
turn made a sublease of it to a tenant who was occupying it at the time of loss 
as a hotel or boarding house, and the insured knew of this use. Under a pro- 
vision in the policy against any use which would increase the hazard, the court 
there held recovery could not be had. 

Many other cases cited have been carefully examined, but as we construe 
them they are not sufficiently in point to warrant further mention. 

After a study of all of the authority available, we are left without any 
—_ guide as to what should be the correct answer to the controlling question 
ere. 

The word “while” must have been used for a purpose other than to indicate 
the use to which the building was put at the time the policy issued. If that 
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were all that was intended the words might and should have been omitted. 
True, its significance might have been increased by, the use of the word “only” 
immediately preceding it, but without the word “only” it still indicates the 
same thing. The whole phrase, “while occupied by the assured or a reliable 
tenant,” indicates rather clearly that it meant to apply to the whole term 
covered by the policy. That the insurance continuing while a certain condition 
exists may become void for other reasons stated in the policy is not at all in- 
consistent with the continuing condition, and, having covenanted that the con- 
dition shall continue as a condition precedent to the insurance, it is not necessary 
to provide in terms that when the condition ceases the insurance shall also 
cease. 

It seems to be argued that the provision of the by-laws which permits a 
vacancy of not exceeding 30 days is inconsistent with this view. Had the loss 
occurred within the 30-day period, that might be an argument in support of 
the theory that as to the 30-day period “vacant” and “unoccupied” are inter- 
changeable terms, but here the unoccupied condition continued for some 60 
days. We do not now consider it necessary to determine what the liability 
would have been if the loss had occurred within the 30-day period. 

Much as we should like to affirm the judgment, we feel that we cannot 
do so without reading out of the policy one of the conditions which is therein 
clearly expressed. 

Since our views upon the question already discussed call for a final dis- 
position of the action, it is unnecessary to consider the second question raised 
as to whether or no the conveyance by the husband to the wife caused a change 
of title or ownership such as would void the policy under its terms. 

The judgment appealed from is reversed, with directions to dismiss the 
action. 

Mitchell, C. J., and Parker, Beals, and Millard, JJ., concur. 





MILONCZYK vy. FARMERS’ MUT. FIRE INS. CO. 

Supreme Court of Wisconsin. Dec. 3, 1929. 
227 Northwestern Reporter 873. 

. INSURANCE—EVIDENCE DID NOT SUSTAIN JURY’S FINDING THAT 
HOUSE INSURED AGAINST FIRE WAS NOT USED FOR PURPOSES 
CONTRARY TO LAW. 

In action on fire insurance policy containing provision that policy should 
become void if premises should be occupied or used for any purpose contrary 
to law, evidence held insufficient to sustain jury’s finding that still for pur- 
pose of manufacturing liquors was not being operated on premises. contrary to 
law. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. INSURANCE—WHERE UNCONTRADICTED EVIDENCE CONCLUSIV- 
ELY ESTABLISHED BREACH OF FIRE POLICY, IN THAT INSURED 
WAS MANUFACTURING LIQUOR ON PREMISES, INSURED COULD 
NOT RECOVER. 

In action on fire insurance policy containing provision that policy should 
become void if premises should be occupied or used for any purpose contrary 
to and in violation of law or police regulation, where uncontradicted credible 
evidence conclusively established that premises were being used for manufac- 
ture of liquors in violation of law, insured could not recover. 

(For other cases, see Insurance, Dec. Dig. § 320.) 

Appeal from a judgment of the Circuit Court of Milwaukee County; Otto 
H. Breidenbach, Judge. 

Action by Anton Milonczyk against the Farmers’ Mutual Fire Insurance 
Company and others. From a judgment for plaintiff, defendant appeals. Re- 
versed with directions to dismiss the complaint—[By Editorial Staff.] 

Action begun July 1, 1927; judgment entered February 15, 1929. Fire 
insurance. The plaintiff’s house and contents were insured by the defendant 
under two policies of insurance. The house and part of the contents were 
destroyed by fire on March 3, 1922. There was no dispute as to the amount 
of the loss. The defendant alleged that the premises in question had been 
used for the purpose of operating a still for the manufacture of moonshine and 
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intoxicating liquor. By the terms of the policy the plaintiff covenanted and 
agreed that the policy should become void “if the premises shall be occupied 
or used for any purpose contrary to and in violation of any law or notice or 
police regulation.” ; 

The jury found: (1) That at the time and place in question a still for the 
purpose of manufacturing intoxicating liquors was not being operated on the 
premises; (2) that the use of such still was not the cause of the fire in ques- 
tion; and (3) that the operation of such still did not increase the hazard of 
fire. Judgment was entered for the planitiff for $1,600 with interest from 
the Ist day of July, 1927, from which judgment the defendant appeals. 

The plaintiff served a notice of review of so much of the judgment as 
denied him interest on the sum due from 60 days after’ the date of the fire to 
July 1, 1927. 

Thomas E. Torphy, of Milwaukee (William H. Bennett, of Milwaukee, of 
counsel), for appellant. 

F. J. Knoell, of Milwaukee, for respondent. 

RosENBERRY, C. J. The defendant assigns as error: (1) The refusal of the 
court to grant judgment in favor of the defendant notwithstanding the verdict; 
(2) the refusal of the court to change the answers to questions 1, 2, and 3 
from “no” to “yes,” and in not ordering judgment thereon; and (3) that the 
court made a prejudicial error in its charge to the jury. 

The first two assignments of error raise the question of whether or not the 
evidence sustains the verdict of the jury to the effect that at the time and 
place in question a still for the purpose of manufacturing intoxicating liquors 
was not being operated on the premises in question. Upon the trial the plain- 
tiff was sworn and proof of the issuance and delivery of the policy and pre- 
mium was made. Plaintiff then testified to the circumstances connected with 
the burning of the building. His attention was first called to the fire by a man 
delivering groceries in the neighborhood, at which time the fire was on top of 
the roof. The plaintiff with such assistance as came to him endeavored to 
extinguish the fire without success. In respect to the matters set up as a 
defense, the plaintiff testified as follows: “ I used the basement for potatoes, 
vegetables, baskets, other containers and I had barrels and other things of that 
kind there. I had a stove there. I used it for cooking different vegetables 
and things of that sort for the cattle. On this day there was some fire left in 
the stove, after I had cooked the meal for the cattle. * * * There was pails, 
varnish and white lead that was left behind by the painter who had painted the 
upper floors. In the basement there was also beets, pears and small crab- 
apples, jellies and preserves.” On cross-examination he testified substantially 
to the same effect, adding that there were a number of empty varnish cans and 
two kegs containing paint. On redirect examination he testified that there 
was no oil or turpentine in the basement in connection with the paint. The 
plaintiff then rested. 

The defendant offered the testimony of Jacob Hagermann, Herbert Hager- 
mann, Alfred Cortez, Otto Pittelkow, Anton Borczykowski, Mrs. Anna Borczykow- 
ski, Mrs. Rose Streczk, Edward Schweitzer, John Herda, who were present at 
the time of the fire. The substance of the testimony offered by these witnesses 
is that on the day of the fire there were barrels in the basement; that there was 
a tube leading up to one and a piece of pipe sticking out from one; that there 
was a container on the floor; that a blue flame was arising from it. The witness 
Cortez testified that he tried to dip some of this liquid out of the container, 
but that it was so hot he could not do it. The witness Pittelkow testified that 
he saw four or five jugs; that a blue flame was blazing out of the neck of these 
jugs; that they tried to remove these jugs, but were unable to do so on account 
of the heat. Borczykowski testified that there were barrels there; that there 
was a kind of pipe that stuff was dripping from it. The witness Schweitzer 
testified that he saw barrels and a stove and a barrel with a tube sticking out 
of it and something running out of it; that what was running out of the tube 
was burning with a blue flame. There was testimony given by P. S. Sampson, 
an expert chemist, who testified that the color of alcoholic flame is blue; that: 
“Assuming that in 1922 in the basement of a farm house from a pipe coming 
from a barrel there came a liquid dripping or running slowly, that in that 
basement there was a fire in the entire room and on the floor just below the 
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pipe from which the liquid came there was a container, that this liquid ran into 
the container, that the liquid in the container burned with a blue flame, that the 
fire in this particular basement was a general blaze, that barrels were burning, 
that the window frames and the door, that everything that was inflammable 
was burning in the basement, my opinion is that it was an alcoholic flame.” He 
also testified that the blue flame coming out of the four or five jugs indicated 
that the jugs had an alcoholic content. 

At the close of the defendant’s case the plaintiff was recalled, as was his 
wife. They were not asked to deny and did not deny the matters testified to 
by the defendant’s witnesses. 

[1] We have not set out the testimony in detail, but enough to indicate that 
the testimony offered by the defendant led irresistibly to the conclusion that there 
was apparatus for purposes of distillation; that there was liquid which burned 
as alcohol burns, alcohol being a product of distillation; that the process was 
being carried on at the time of the fire; that there were containers in which 
alcohol was stored. In the face of these facts, uncontradicted as they are, it 
must be said that it was conclusively established that the premises in question 
were occupied or used for purposes contrary to law. The manufacture and 
possession of privately distilled alcoholic liquors is an offense. The fact that the 
process was carried on at the time of the fire is testified to unequivocally, and 
upon the whole case it must be said that there is no credible evidence to sustain 
the finding of the jury that it was not. The finding of the jury is contrary 
to all of the uncontradicted credible evidence in the case. Statements testified 
to by the plaintiff might all be true, and all that was testified to by defendant’s 
witnesses might be true. The apparatus in question might have been used for 
cooking purposes in the intervals when it was not used as a distillery. 

[2] This makes it unnecessary for us to consider the question of interest 
raised on the notice of review made by the plaintiff. We shall, however, briefly 
refer to the third assignment of érror relating to instructions as to burden of 
proof. With respect to the first question the court instructed the jury as follows: 
“The burden of proof is upon the defendant to satisfy you by a clear, satis- 
factory and convincing preponderance of the evidence that the question should 
be answered ‘yes.’ But if you are not so satisfied, you will answer it ‘no.’” The 
theory of the trial court apparently was that to answer the question “yes,” the 
burden being upon the defendant to establish the affirmative, required the jury 
to find that the defendant had committed an offense amounting to a crime. The 
question of the quantum of proof required to establish the affirmitive of a parti- 
cular question was referred to and discussed in Bursack v. Davis, 198 Wis. —, 
225 N. W. 738, 741. It is there stated that there are three recognized standards 
as to quantum of evidence required to support an affirmitive upon a given issue: 
“First, that the jury be satisfied to a reasonable certainty by a fair preponderance 
of the evidence applicable only in ordinary court actions; and, the second, namely, 
evidence sufficient to establish to a reasonable certainty by a fair [clear] and con- 
vincing preponderance of the evidence applicable in actions of fraud and penal 
actions; and, third, the standard applicable in criminal cases where the burden 
rests upon the prosecution to satisfy the jury beyond a reasonable doubt.” By 
error the word “fair” was incorporated in the definition of the second standard, and 
we take this occasion to indicate that the rule is correctly stated in the Bursack 
Case, except that the word “clear” should be substituted for the word “fair.” 
There are many variations of these rules as laid down in the opinions of the 
court, and it was intended by the court in the Bursack Case to contrast the rules and 
to indicate the correct rule to be applied in each class of situations. In this case 
the charge given by the trial court, while not in the language indicated in the Bur- 
sack Case, requires no greater degree of certainty than that there indicated. It 
would prevent confusion if trial courts would adhere to the suggestions made, 
for the reason that if different language is used the question is at once presented 
whether or not a greater or less burden is cast upon the party having the affirmative 
of the dssue than the law warrants. Uniform practice may become irksome in the 
course of time, but leads to certainty and prevents confusion. 


[3] Because the uncontradicted credible evidence in the case conclusively es- 
tablishes a breach of the conditions of the policy, the judgment of the trial court 
must be reversed, with directions to dismiss the complaint. 


It is so ordered. 
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MORRISON MILL CO. v. HARTFORD FIRE INS. CO. OF 
HARTFORD, CONN. 
Circuit Court of Appeals, Ninth Circuit. November 18, 1929. 
No. 5898. 
35 Federal Reporter (2d) 862. 
1. TRIAL—CIRCUIT COURT OF APPEALS CANNOT TREAT CONCLU- 
SION IN GENERAL OPINION AS STATUTORY FINDING. 
The Circuit Court of Appeals cannot treat as a statutory finding a conclusion 
stated in the course of a general opinion of the District Court. 


(For other cases, see Trial, Dec. Dig. § 404[2].) 


2. INSURANCE—EVIDENCE HELD TO SUPPORT CONCLUSION THAT 
SCOW CARRYING INSURED CARGO WAS UNSEAWORTHY. WHEN 
SHE LEFT LOADING PORT. 

In action on marine insurance policy for damages to scow load of shooks, 
evidence held sufficient to support District Court’s conclusion that scow was un- 
seaworthy when she left loading port. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Appeal from the District Court of the United States for the Northern Division 
of the Western District of Washington; Jeremiah Neterer, Judge. 

Action by the Morrison Mill Company, a corporation, against the Hartford 
Fire Insurance Company of Hartford, Conn. From a jugdment of dismissal [32 
F. (2d) 271], plaintiff appeals. Affirmed. 

Bogle, Bogle & Gates, Lawrence Bogle, Cassius E. Gates, and Claude E. Wake- 
field, all of Seattle, Wash., for appellant. 

Cosgrove & Terhune, Howard G. Cosgrove, and Robert S. Terhune, all of 
Seattle, Wash., for appellee. 

Before Rudkin, Dietrich, and Wilbur, Circuit Judges. 

Drerricu, Circuit Judge. Appellant brought this action to recover for damages 
to a scow load of shooks covered by a policy of marine insurance issued by appel- 
lee. In tandem tow the loaded scow, bound for Seattle, left Anacortes at 12:45 
p. m. August 1, 1927. At that time, the testimony tended to show, she had a list 
of about 4 inches and a rake of from 2 to 3 inches and had water to a depth of 
from 4 to 6 inches in the lowest corner. Loaded and in that condition she had 
a free-board of about 18 inches on one side and 14 on the other. Three hours 
later the tow encountered a southerly wind and ground swells, but of a not unusual 
character. Half an hour thereafter, 4:15 p. m., it was observed that the barge 
had a list of 9 or 10 inches. At that time there had been no known mishap or 
casualty and the wind was blowing only about 15 or 20 miles an hour with the 
swells just beginning to break. Upon opening up a hatch it was found that the 
water in the low corner had reached a depth of about 13 inches. It was pumped 
down to a depth of 4 or 5 inches and the hatch cover replaced, whereupon the 
tug proceeded to take the tow out of the “tide rips.” At the end of a half hour 
it was noticed that the barge was again listing, and upon opening up the hatch 
it was found that in the half hour she had made approximately as much water 
as had been pumped out. In an effort again to remove the water the pump became 
useless, whereupon the tug with the two barges in tow headed for Port Town- 
send, the nearest point of refuge. The barge continued to take water, with the 
result that upon arrival at Port Townsend about 8 o’clock in the evening, her 
deck was 5 feet under water and the submerged portion of her cargo was thus 
damaged. 

By stipulation in writing the parties waived trial by jury and at the close 
of the evidence the defendant moved for judgment of dismissal. Upon a con- 
sideration of all the evidence, both that for the plaintiff and that for the defendant, 
the court granted the motion and entered final judgment accordingly. From the 
judgment plaintiff appeals. 

[1, 2] Neither party asked for findings, general or special, and none was made. 
There was no request for a ruling upon any principle of law, nor were any excep- 
tions taken throughout the course of the trial other than an exception to the 
order for final judgment. The court filed a written opinion in which are dis- 
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cussed generally the application of a statutory provision which defendant invoked 
as a distinct defense, and the evidence bearing upon another question which was 
purely one of fact, namely, whether the barge was seaworthy when she left Ana- 
cortes. The conclusion reached by the court upon this latter issue, apart from 
all other considerations, admittedly required judgment for the defendant. Under 
a well-established rule (Fleischmann Const. Co. v. United States, 270 U. S. 349, 
355, 46 S. Ct. 284, 70 L. Ed. 624) we are not at liberty to treat as a statutory 
“finding” a conclusion stated in the course of a general opinion. But if we were 
permitted so to do, the conclusion that the barge was unseaworthy could not be 
held to be without substantial support in the evidence. Hence the record presents 
no reviewable question of law, and the judgment must be affirmed. 


GLOBE & RUTGERS FIRE INS. CO. v. SKANSI. 
Circuit Court of Appeals, Ninth Circuit. November 25, 1929. 
No. 5900. 
35 Federal Reporter (2d) 956. 
INSURANCE—CONCLUSION AS TO MUTUAL MISTAKE IN EXECU- 

TION OF RIDER TO MARINE POLICY IN NAME OF OWNER HELD 

WARRANTED. 

Conclusion of trial court that there was mutual mistake in execution of rider 
to marine insurance policy relative to name of owner of vessel held the correct 
and natural inference to be drawn from circumstances. 

(For other cases, see Insurance, Dec. Dig. § 143 [3].) 

Appeal from the District Court of the United States for the Southern Divi- 
sion of the Western District of Washington; Edward E. Cushman, Judge. 

Suit by John Skansi against the Globe & Rutgers Fire Insurance Company. 
Decree for plaintiff [32 F. (2d) 353], and defendant appeals. Affirmed. 

Cosgrove & Terhune, of Seattle, Wash., for appellant. 

Charles T. Peterson, of Tacoma, Wash., for appellee. 

Before Rudkin, Dietrich, and Wilbur, Circuit Judges. 

Witpsour, Circuit Judge. This is an appeal from a decree reforming a marine 
insurance policy for $11,300, for one year from date, March 16, 1925, issued by 
appellant, by inserting therein the name of John Skansi as owner of the Companion, 
a vessel destroyed by fire, in lieu of the A. & P. Products Corporation, and ren- 
dering judgment for a loss on the policy so reformed. This insurance was effected 
through the agency of Wilbur E. Dow & Co., a corporation, and Burgard, Sar- 
gent, Inc., a corporation. The latter acted for and signed the policy on behalf 
of the appellant insurance company. A charter party having been entered into 
between the owner, John Skansi, and the A. & P. Products Corporation, whereby 
the vessel was chartered to the said company from June 1, 1925, to September 15, 
1925, at a hire of $2,500, the insurance policy stated the name of the owner to be 
the A. & P. Products Corporation, although the appellant was then informed and 
at all times knew that John Skansi was the owner. On October 19, 1925, John 
Skansi, the owner of the vessel, informed Wilbur E. Dow & Co., that, as the 
charter party had expired and as he desired to use the vessel in Alaska waters 
for fishing, he desired that a proper supplement, or rider, be attached to the policy 
to cover the vessel in view of the changed situation. The policy could have been 
canceled then by John Skansi or at his instance and the unearned premium recov- 
ered, but such unearned premium was paid by John Skansi and was by mutual 
agreement applied to the unexpired portion of the year, in pursuance of the ar- 
rangement then entered into by the owner and the insurance company. It would 
seem fairly clear that the insurance company should not be permitted to retain 
the premium paid by John Skansi for this period under an agreement made with 
him for such extended or continued insurance, and after a loss thereunder escape 
liability therefor. In view of the power of the owner to terminate the contract 
at will and retain the unearned premium if unpaid, or recover it if paid, the sup- 
plemental agreement or rider was to all intents and purposes a new contract, 
effected between John Skansi and the insurance company with full knowledge on 
the part of the-insurance company that he was the owner of the vessel. In view 
of the fact that the insurance company knew of the ownership of the vessel at 
the time the policy was first issued and was again informed thereof on October 
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19, 1925, at the time of the issuance of the “rider,” and also was informed then 
that the charter party had expired, it makes little difference whether Wilbur E. 
Dow & Co. was acting as agent for John Skansi, the appellee or for the insurance 
company, appellant. The fact is that the appellant was informed by Wilbur E. 
Dow & Co. that John Skansi desired to be insured as owner of the vessel, and 
the rider was issued with that intent and purpose on the part of the insured and 
the insurer, unless we attribute a fraudulent purpose on the part of the insurance 
company to so issue the policy that the premium would be paid without any cor- 
responding right on the part of the real owner to recover on the policy, if a loss 
occurred. Fraud is not presumed, and the conclusion of the trial court that there 
was a mutual mistake in the execution of the rider is the correct and natural infer- 
ence to be drawn from the circumstances. 

The trial court found as a fact that the insurance company knew of and was 
informed of the ownership of John Skansi. We have thus stated the facts, not- 
withstanding the denials of such agent, because the evidence amply supports the 
finding. 

Judgment affirmed. 


HOUSTON OIL & TRANSPORT CO. v. AZTNA INS. CO. 
District Court, S. D. Texas, at Houston. November 21, 1929. 
No. 167. 

36 Federal Reporter (2d) 67. 

1. INSURANCE—QUERY WHETHER RIDER ATTACHED TO MARINE 
POLICY LIMITED TO FIRE AND CONTAINING COMPLETE 
CLAUSES OF RECOVERY CONSTITUTED CONTRACT. 

Query whether rider attached to marine policy with full and complete clauses 
of recovery, and containing warranties and limited to fire risk only, constituted 
complete contract as between parties. 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 

2. INSURANCE—TEMPORARY ABSENCE OF WATCHMAN WAS NOT 
BREACH OF WARRANTY OF FIRE POLICY REQUIRING VESSEL 
TO BE “IN CHARGE OF’ COMPETENT WATCHMAN. 

Temporary absence of watchman from vessel held not to constitute a breach 
of warranty of fire policy requiring vessel when laid up and out of commission to 
be in charge of a competent watchman; the words “in charge of” meaning in 
the care or custody of, or intrusted to the management or direction of. 

(For other cases, see Insurance, Dec. Dig. § 334[2].) 

In Admiralty. Libel by the Houston Oil & Transport Company against the 
Etna Insurance Company on a policy of insurance to recover loss through fire 
of the tug Minnie R. Decree for libelant. 

Fulbright, Crooker & Freeman, of Houston, Tex., for libelant. 

Royston & Rayzer, of Houston, Tex., for respondent. 

HutcuHEson, District Judge. That the policy was issued, the fire occurred, 
and the loss has been sustained, is conceded. It is the contention of the respondent 
that there can be no recovery, because, as claimed by it, contrary to the warranty 
of the assured, the vessel was not at the time of the fire in charge of a competent 
watchman. 

Libelant answers this contention with the claim: 


(1) That the warranty referred to was not a part of the contract of insurance 
as actually signed, because there had been substituted for the general form a 
special form covering fire only, the terms of the risk on which were set out in a 
rider attached to the policy, the rider containing no requirement for a watchman; 


(2) That, if the rider did not supersede that part of the general form which 
contained the warranty clause, still libelant may recover because there was no 
breach of the warranty; 


. (3) That, if mistaken in these two contentions, libelant may still recover, 
because article 4930 of the Texas Statutes requires that, in order for a defense 
of breach of warranty to be effective, it must be shown by the evidence that 
such breach contributed to bring about the destruction of the property, whereas 
there is no such evidence present in this case; and 
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(4) Libelant declares that Peden Iron & Steel Company as mortgagee is entitled 
to recover under section 4931 of the Texas Statutes, providing that the interest 
of the mortgagee under any fire insurance contract shal! not be invalidated by any 
act or neglect of the mortgagee or owner of the property. 

Respondent replies that the statutes invoked have no application to this cause, 
(1) because they refer to fire insurance contracts, meaning those issued under the 
laws of the state covering land risks, and have no application to marine policies, 
even though those policies cover loss by fire only, and (2) if these statutes are 
construed to be applicable to a marine risk, they are invalid as an attempt to modify 
the substantive law of admiralty or to control its procedure, citing Union Fish 
Co. v. Erickson, 248 U. S. 308, 39 S. Ct. 112, 63 L. Ed. 261. 

I do not find it necessary to determine either the validity or the applicability 
of these statutes, for whether libelant is correct or not in its first point, that the 
fire risk rider attached to the policy is complete in itself as to the terms of the 
risk, I do agree with it that, if the invoked warranty is in law and in fact a part 
of the policy, it was not under the facts breached. 

It must be conceded that the first point is not without difficulty. If the rider 
had read as that one did in New York & P. R. S. S. Co. v. Aetna Insurance Co. 
(C. C. A.) 204 F. 255, “The terms and conditions of this form are to be regarded 
as substituted for those of the policy to which it is attached, the latter being 
hereby waived,” of course there could be no question that the rider constituted 
a complete contract, and that the warranty provisions were not applicable to the 
risk. The Daniel Dugan (D. C.) 17 F. (2d) 658, 1927 A. M. C. 133; Plummer 
v. Ins. Co. of N. A., 114 Me. 128, 95 A. 605. 


If the rider had merely brought in an additional condition, as mm Shamrock 
Towing Co. v. American Ins. Co. (C. C. A.) 9 F. (2d) 57, or St. Paul Fire & 
Marine Ins. Co. v. Kidd (C. C. A.) 55 F. 238, or in Lancaster v. Southern Ins. 
Co., 153 N. C. 285, 69 S. E. 214, there could be equally no doubt that a just 
construction would require that both the rider and the original policy should be 


construed together, the original policy prevailing except in points where the rider 
was inconsistent with it. 


In this case, however, the construction must be arrived at by a consideration 
not merely of the words employed in introducing the rider, but in the form and 
terms of the rider itself. Here the printed policy was a marine policy, A. I. A. 
Inland Vessel Form. After setting out the insurance, the mortgage holder, the 
amount of the insurance, the name of the tug, at the point where the warranties 
in the original policy commenced, the first being a warranty of the range of limits 
of the policy, there was inserted “Notwithstanding anything here contained to 
the contrary, this insurance warranted covering the risk of fire only as per form 
attached,” and, following this typed insertion, there was attached a complete form 
of fire policy, entitled “Vessel fire only,” containing many clauses and provisions, 
and concluding “other clauses as indicated on the reverse hereof” (there being 
no other clauses) and “attached to and forming part of Policy No. 61660.” 


This rider contained several warranties, and, in addition to these, there was 
another. rider attached, which contained a printed provision: “All clauses and con- 
ditions in this policy to which this form is attached, at variance with or in con- 
flict with the above, are hereby waived and declared void.” 


Of this rider in question respondent says that it is merely a part of the 
general policy, and that the rule of construction applicable is that only clauses 
and conditions at variance with the rider are superseded, all others are left in 
force, while the position of the libelant is that the rider, purporting to be a com- 
plete policy in itself and limited to fire, has superseded and taken the place of 
other policy terms. 


[1] While the matter is not free from doubt, I am inclined to the opinion that 
libelant is right, and that the insertion of the rider, with its full and complete 
clauses of recovery, should be taken as representing the intention of the parties 
that it should be and constitute a contract. However, it is not necessary for me 
to decide this point, for, if the warranty is applicable, I think it entirely plain 
that no breach of it has occurred. 


[2] The warranty invoked is as follows: “Warranted by the assured that she 
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shall at all times have a competent watchman on board, except that when the vessel 
is laid up and out of commission she shall be in charge of a competent watchman.” 

The requirement that she shall have at all times a competent watchman on 
board is very much more onerous and intended to impose very different conditions 
from the latter part of the warranty, which is applicable here,” that she shall 
be in charge of a competent watchman.” Shamrock Towing Co. v. American Ins. 
Co. (C. C. A.) 9: F. (26) 57. 

Respondent cites authorities, Shamrock Towing Co., supra, and others, hold- 
ing that a warranty in an insurance policy must be strictly construed in accord- 
ance with its terms, and that, when it is warranted that “a watchman shall be 
at all times on board,” the warranty must be kept as made, while libelant cites 
authorities to the effect that a warranty in a policy for keeping a watchman on 
the premises at all times should be liberally construed. 

The warranty in this case is different from those discussed in the cases cited 
by either libelant or respondent, and lends itself to a construction which favors 
the libelant, whether viewed from the standpoint of a strict or of a liberal inter- 
pretation. 

If, as claimed by respondent, the warranty should be construed literally, and 
enforced that way, the very terms of the warranty put him out of court, for under 
such strict construction its terms are complied with when a competent watchman 
has taken charge of the vessel, for the warranty is silent as to, and therefore 
furnishes no room for, a strict construction upon how the competent watchman 
shall discharge his trust; while, if construed liberally, and according to the rule 
of reason, as contended for by libelant, it should be said that, if a competent 
watchman is put in charge, the fact that he absents himself from the place for 
a shorter or a longer period cannot defeat the policy, for the general purpose 
of it, that a watchman should have it in charge, is fulfilled. 

No case construing language such as is in this policy has been called to my 
attention, but the everyday, as well as the dictionary, meaning of the words “in 
charge of” is, “in the care or custody of, entrusted to the management or direction 
of.” It would be a harsh and strict construction indeed which would declare that 
this vessel, which had been committed to the care of Gowdy, a competent man, 
was not in charge of that man merely because, at the time of the fire, he had 
absented himself physically from the boat. 

Some point has been made of the fact that the first absenting occurred, not 
only through the knowledge, but through the procurement, of the owner, in that 
upon a visit by the owner of the boat the watchman asked for, and obtained, the 
privilege of riding to Houston in his car, with the understanding that he would 
return to the boat around midnight. 

It was shown that the fire did not occur until the next morning, and, if the 
consent of the owner to the absenting could be regarded as material, had the 
fire occurred during the period covered by his agreement to the absence, it could 
not be material here, for the absence at the time of the fire was contrary to the 
express agreement and understanding with the owner. 


It does not seem to me, however, that the owner’s consent or lack of it to 
the absence of the watchman is material. The warranty provides merely that the 
boat should be in the charge of a competent watchman, and it would be reading 
into the warranty, for the purpose of working a forfeiture, a condition that the 
person in charge should not absent himself from the boat. 


Authorities supporting respondent’s position that a warranty to keep a watch- 
man on board or on the premises is to be strictly construed are Buckwalter v. 
Etna Ins. Co. (The Dauntless) 143 A. 90, 6 N. J. Misc. R. 770, 1928 A. M. C. 
1430; Shamrock Towing Co. v. American Ins. Co. (C. C. A.) 9 F. (2d) 57; 
Snyder v. Home Ins. Co. (D. C.) 133 F. 848; Whealton Packing Co. v. tna 
Ins. Co. (C. C. A.) 185 F. 108; Cary v. Home Ins. Co., 199 App. Div. 122, 191 
N. Y. S. 529; Trojan Mining Co. v. Foreman’s Ins. Co., 67 Cal. 27, 7 P. 4; Brooks 
v. Standard Fire Ins. Co., 11 Mo. App. 349; Wenzel v. Commercial Ins. Co., 67 
Cal. 438, 7 P. 817; while authorities cited by libelant on the point that a warranty 
for a watchman should be liberally construed, are Shamrock Towing Co. v. Ameri- 
_can Ins. Co. (C. C. A.) 9 F. (2d) 57; Hanover Fire Ins. Co. v. Gustin, 40 Neb. 
828, 59 N. W. 375; Sweaney & Smith Co. v. St. Paul Fire & Marine Ins. Co., 
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35 Idaho, 303, 206 P. 178; Mannheim Ins. Co. v. Chas. Clarke & Co. (Tex. Civ. 
App.) 157 S. W. 291; Phoenix Assurance Co. of London v. Coffman, 10 Tex. 
Civ. App. 631, 32 S. W. 810; King Brick Mfg. Co. v. Phoenix Ins. Co., 164 
Mass. 291, 41 N. E. 277; McGammon v. Millers’ -Ins. Co. of Ill, 171 Mo. 143, 
71 S. W. 160, 94 Am. St. Rep. 778; AuSable Lumber Co. v. Detroit Mfgrs. Mut. 
Fire Ins. Co., 89 Mich. 407, 50 N. W. 870; Burlington Ins. Co. v. Coffman, 13 
Tex. Civ. App. 439, 35 S. W. 406; Alvah Crocker v. People’s Mutual Fire Ins. 
Co., 8 Cush. (Mass.) 79; Kansas Mill Owners, etc., v. Metcalf, 59 Kan. 383, 53 
P. 68. 


As heretofore stated, none of these cases construe a clause such as the one 
contained in this policy. 

It is not necessary, therefore, for me to decide whether the liberal or the strict 
rule of construction should be applied here, since under either the warranty has 
not been breached. 

Let the libelant, then, have its decree for the amount sued for. 


BRANDYCE et al. v. GLOBE & RUTGERS FIRE INS. CO. 
Court of Appeals of New York. Nov. 19, 1929. 
168 Northeastern Reporter 832. 

1. INSURANCE—PARTIES TO INSURANCE CONTRACT MAY PRO- 
VIDE FOR SHORTER LIMITATION PERIOD THAN PROVIDED FOR 
IN STATUTE OF LIMITATIONS (CIVIL PRACTICE ACT, § 10). 
The parties to contract of insurance may provide for a shorter limitation of 

actions than that provided in the general Statute of Limitations. (Civil Practice 

Act, § 10). 

(For other cases, see Insurance, Dec. Dig. § 622[2].) 

2. INSURANCE—MARINE INSURANCE CERTIFICATES, STATING THEY 
ARE SUBJECT TO CONDITIONS OF POLICY, AND NOT SPECIFY- 
ING RISK INSURED AGAINST, ARE NOT COMPLETE INSURANCE 
CONTRACTS. 

Marine insurance certificates, stating they are subject to conditions of open 
marine policy and contract of insurance, and which do not specify risk insured 
against, could not constitute complete contracts of insurance. 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 


3. INSURANCE—LIMITATION PROVISION IN OPEN MARINE POLICY, 
CONDITIONS OF WHICH CERTIFICATES STATED THEY WERE 
SUBJECT TO, HELD TO GOVERN. 

Where marine insurance certificates did not specify insurance against loss 
suffered nor disclose what risks policy insured against, and stated that they were 
subject to conditions of open marine policy retained in office of insurer, in order 
to ascertain rights and obligations of parties, policy must be read in conjunction 
with certificates, and hence insured was governed by limitation provision con- 
tained in open policy, notwithstanding certificates contained no limitation as to 
time within which suit must be commenced. 

(For other cases, see Insurance, Dec. Dig. § 622[1].) 


Appeal fyom Supreme Court, Appellate Division, Second Department. 

Action by Henry D. Brandyce and another, copartners doing business under 
the firm name and style of H. D. Brandyce & Co., against the Globe & Rutgers 
Fire Insurance Company. From a judgment of the Appellate Division (225 App. 
Div. 829, 232 N. Y. S. 702) which unanimously affirmed a judgment of Trial Term 
in favor of plaintiff, the defendant appeals by permission of the Court of Appeals. 
Reversed, and complaint dismissed. 

Arthur W. Clement and Henry J. Bogatko, both of New York City, for 
appellant. 

Wharton Poor, of New York City, for respondents. 

Husss, J. On February 19, 1920, the defendant insurance company insured the 
plaintiff in the sum of $6,600 against loss or damage on 1,420 barrels of potatoes 
on a voyage from New York to Caibarien, Cuba. The potatoes left New York 
on February 24th on the steamship Corsicana. A loss occurred, and on October 
2, 1920, a claim was made against the defendant for $6,467.37 on account of such 
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loss. On November 19, 1920, the defendant, in a letter, denied liability. The 
application for the insurance was made by the plaintiffs’ brokers who had been 
engaged as marine insurance brokers for years. The insurance was effected under 
an open marine insurance policy which provides that the insurance is against perils 
of the sea “and all other like perils, losses, and misfortunes that have or shall 
come to the hurt, detriment, or damage” of the property insured. The open marine 
policy, in accordance with the practice prevailing among marine insurance com- 
panies, was retained in the defendant’s office. Upon receiving the application it 
issued and delivered three marine jnsurance certificates which referred to the 
policy and recited that the defendant had, on February 19, 1920, insured for H. D. 
Brandyce & Co., or as agents, the sum of $6,600 on 1,420 barrels of potatoes,” 
“Subject to the conditions of the policy and contract of insurance.” The policy 
retained by the defendant contains a provision which reads as follows: “It is 
agreed that no suit or action for the recovery of any claim arising under this 
policy shall be maintainable in any court, unless such suit or action shall have been 
commenced within one year from the date of the happening of the loss out of 
which the said claim arose; provided however, that if, by the laws of the State 
within which this policy is issued, such limitation is invalid, then any such claim 
shall be void unless action is commenced within the shortest limit of time per- 
mitted by the laws of such State to be fixed herein.” 

[1] The parties to a contract of insurance may provide for a shorter limita- 
tion of actions than that provided in the general Statute of Limitations. Civil 
Practice Act, § 10; Hanna v. Commercial Travelers’ Mut. Accident Ass’n of 
America, 236 N. Y. 571, 142 N. E. 288. This action was not commenced until 
November 28, 1924, over four years after the loss occurred. 

[2, 3] The action is based upon the insurance certificates, and the plaintiff 
contends that they alone constitute the contract between the parties without regard 
to the terms and conditions of the open policy, and as the certificates do not 
contain any limitation as to the time within which suit must be commenced, none 
exists except the general statute applicable. The position of the insurance com- 
pany is that the policy is the contract between the parties and that all its terms 
and provisions are binding upon the plaintiff, and, as it provides that an action 
must be commenced within a year after the loss, there can be no recovery in this 
action. The certificates do not purport to be insurance policies or to state all 
the conditions of the policy, but read: “Subject to the conditions of the policy 
and contract of insurance.” One of the conditions of the policy, heretofore quoted, 
provides that an action to recover for a loss must be commenced within one year 
from the date of the loss. The certificates do not state whether the policy is an 
open policy or a valued policy. They are simply what they purport to be, cer- 
tificates issued by the insurance company to the effect that it has issued a policy 
and that they are subject to its conditions. They do not specify the risk insured 
against. Without such a provision they could not constitute complete contracts 
of insurance. De Grove v. Metropolitan Ins. Co., 61 N. Y. 594, at page 602. The 
complaint alleges: “In and by said certificates, defendant agreed to and did insure 
the plaintiffs against losses due to perils of the seas, or other like perils, losses 
and misfortunes, that might come to the hurt, detriment or damage of 1420 barrels 
of potatoes.” The certificates do not contain any such language or any words 
from which such obligation could be inferred. That is, however, substantially the 
language of the policy, to which reference must be had to ascertain the coverage. 


In a case where a binder has been issued and a loss has occurred before a 
policy was issued, recovery has been permitted. In such a case the court has 
read into the binder the terms of a standard policy, or the policy used by the 
insurance company. Sherri v. National Surety Co. of New York, 243 N. Y. 266, 
153 N. E. 70. There is no standard marine insurance policy, and the only evi- 
dence in regard to policies used by the defendant company discloses that those 
policies contain the one-year limitation clause. 

The question here presented was before the United States District Court for 
the Southern District of New York in the case of New York & O. S. S. Co. v. 
Automobile Ins. Co., 32 F. (2d) 310, 312, and it was held “that the certificate in 
itself was not a complete contract, and that it would be impossible by considering 
its terms alone to spell out a complete meeting of the minds of the parties,” also 
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that the policy “was a part of the contract between the parties, an@ that every 
clause in it must be given effect, including the time limitation.” The same con- 
clusion was reached in Conner v. Manchester Assur. Co. (C. C. A.) 130 F. 743, 
70 L. R. A. 106; Underwriters’ Agency v. Sutherlin, 46 Ga. 652, and in Delaware 
State Fire & Marine Insurance Co. v. Shaw, 54 Md. 546. See, also, De Grove 
v. Metropolitan Ins. Co., supra. 

In Aétna Ins. Co. v. Willys-Overland (D. C.) 288 F. 912, it was held that 
an action could be maintained on the certificate there involved, issued under an 
open marine insurance policy. In that case the certificate was fssued by the 
insured under the policy as agent of the insurance company to a vendee of the 
insured. The insured failed to notify the insurance company of the name of the 
ship upon which the insured goods were shipped. That was held to be a default 
by the insurance company’s agent. The court recognized that the “certificate and 
the insurance policy are to be taken together in order to ascertain the entire con- 
tract between insurance company and the certificate holder.” In that case the 
certificate itself provided methods of adjustment, proof of loss, and manner of 
payment. The case is not in conflict with the conclusion which we have reached. 

The plaintiff relies very much on the case of Phoenix Ins. Co. of Hartford 
v. De Monchy, 45 Times Law Rep. 543, decided by the House of Lords. There 
the plaintiff was permitted to recover upon a certificate. The certificate contained 
a statement that it covered loss due to leakage. The loss suffered was due to 
leakage. That certificate also contained the following provision: “This certificate 
represents and takes the place of the policy and conveys all the rights of the 
original policy holder for the purpose of collecting any loss or claims as fully 
as if the policy was covered by a special policy direct to the holder of this cer- 
tificate and free from any liability for unpaid premiums.” The certificates in 
the case at bar do not specifically insure against the loss suffered and the risk 
relied upon is not set forth in the certificates. They do not contain the above- 
quoted provision. ‘They simply certify that the goods were insured under the 
policy and subject to its conditions. From a reading of the certificates it would 
be impossible to determine what risks the policy insured against. It is necessary 
to read the policy in conjunction with the certificates in order to ascertain the 
rights and obligations of the parties. That distinction was clearly recognized in 
the De Monchy Case by Mr. Justice Russell when it was in the Court of Appeal 
(44 Times Law Rep. 364). 

Plaintiffs when they accepted the certificates took them subject to the con- 
ditions stated in the policy and are bound by them. 

Various questions have been argued upon this appeal, but, as we have reached 
the conclusion that the action cannot be maintained because of failure to bring 
it within the time limited by the policy, we do not deem it necessary to discuss 
those questions. 

The judgmert should be reversed and the complaint dismrssed, with costs 
in all courts. 

Cardozo, C. J., and Pound, Crane, Lehman, Kellogg and O’Brien JJ. concur. 

Judgment reversed, etc. 


(e52 NY, so) 
F.:S. ROYSTER GUANO CO. v. GLOBE & RUTGERS FIRE INS. CO. 
Court of Appeals of New York. Nov. 19, 1929. 
168 Northeastern Reporter 834. 

1. INSURANCE—OPEN MARINE INSURANCE POLICY REQUIRING 
APPROVAL BY NAMED PERSON OF “TRIPS” OF BARGES ON 
GREAT LAKES HELD TO REQUIRE APPROVAL BEFORE START 
OF TRIP FOR INSURANCE TO ATTACH. 

Provision in open marine policy warranting all trips on Great Lakes by named 
person as to tugs, barges, etc., and requiring that trips be approved by such named 
person, held to require, before insurance attached, that barges carrying insured 
property were not to venture on journey until trip had required approval, and 
though each individual trip might not require approval, approval of particular 
barges leaving must have been so recently given as to come within purpose of 
clause; “trip” meaning a journey or going from one place to another. 

(For other cases, see Insurance Dec. Dig. § 312.) 





E 
i 
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2. INSURANCE—INSURANCE POLICIES ARE CONTRACTS TO BE IN- 

TERPRETED LIKE OTHER CONTRACTS. 

Insurance policies are merely contracts to be interpreted like any other con- 
tracts, bearing in mind the custom and nature of the business and the terminology 
receiving judicial sanction. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by the F. S. Royster Guano Company against the Globe & Rutgers 
Fire Insurance Company. From a judgment of the Appellate Division (226 App. 
Div. 178, 234 N. Y. S. 685) unanimously reversing as matter of law a judgment 
of the Trial Term entered upon verdict of jury in favor of plaintiff and dis- 
missing the complaint, plaintiff appeals. Affirmed. 

Charles R. Hickox, Robert S. Erskine and Henry P. Elliott, all of New York 
City, for appellant. 

Robert Kelly Prentice, Myron T. Townsend and Erwin R. Lillard, all of New 
York City, for respondent. 

CRANE, J. On April 16, 1924, the Globe & Rutgers Fire Insurance Company, 
issued an open policy of insurance to W. E. Hedger Company, Inc., insuring any 
and all goods or merchandise while being transported by barge or barges, owned 
and operated by the said W. E. Hedger Company, Inc. The plaintiff in this case, 
the F. S. Royster Guano Company, is a Virginia corporation, with its principal 
office in Norfolk, Va. In 1925 this plaintiff and the Hedger Company entered 
into a contract of transportation. The Hedger Company operated a freight for- 
warding service by means of barges. It contracted or arranged for taking phos- 
phate rock from the steamer or steamers at New York, and transporting it on 
four barges through the Hudson river, New York State Canal, the Great Lakes, 
to plaintiff's plant at Toledo, Ohio. 

The phosphate rock was owned by the plaintiff. The barges were owned, 
or under the control of, the W. E. Hedger Company, Inc. By the open policy 
of insurance, above referred to, the W. E. Hedger Company, Inc., arranged for 
the insurance on the plaintiff's property while in transportation. This was done 
by the issuance to the plaintiff of certificates by the Hedger Company with the 
authority of the defendant. This certificate of insurance one for each of the four 
barges, certifies that W. E. Hedger Company, Inc., is insured under and subject 
to the conditions of open policy No. 377,173 of the Globe & Rutgers Fire Insurance 
Company, on an amount specified and on a specified number of tons of phosphate 
rock on board the named barge “at and from New York to Toledo, Ohio.” Loss, 
if any, is payable to the insured, or its order, upon the surrender of the certifi- 
cate. ‘lhe following paragraph is contained in the certificate: “It is understood 
and agreed that this certificate represents and takes the place of the policy and 
conveys all the rights of the original policy holder (for the purpose of collecting 
any loss or claim), as fully as if the property were covered by a special policy 


direct through the holder of this certificate, and free from any liability for unpaid 
premiums.” 


It also contains some of the warranty clauses which are contained in the 
open policy, or the customary form of marine insurance policy. We also find a 
provision that the insurers are to be subrogated to all the rights of the assured 
under their bills of lading or other contracts of carriage. 


Much might be said in favor of the claim that these certificates as to the 
owners of the cargo constituted the insurance agreement or contract with the 
insurance company free of any of the conditions or terms contained in the original 
or open policy issued to the Hedger Company. De Monchy v. Phoenix Ins. Co. 
of Hartford, 44 Times Law Rep. 364, March 5, 1928; Brandyce v. Globe & Rut- 
gers Fire Ins. Co., 252 N. Y. 69, 168 N. E. 832. 


The words of the policy and the rider, however, will not stand this strain; 
such a construction becomes too attenuated. The insurer and the insured at the 
inception of the risk intended all the attached papers to be read together. Only 
after loss does the hope arise that the certificate may stand by itself. We must 
consider the conditions of the open policy as part of the certificates issued on 
the cargo, except as inconsistent therewith. 
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The four barges with the phosphate rock, on the 19th of October, 1925, left 
the port of New York, proceeded up the Hudson river in tow ot a tug furnished 
by the W. E. Hedger Company, Inc. The destination of these barges was at all 
times Toledo, Ohio. On November 7, 1925, the barges started from Buffalo to 
cross Lake Erie, and suffered damage and loss in a storm. The plaintiff has 
brought this action on its certificates of insurance to recover for the loss of its 
phosphate rock. The defendant has resisted payment under a clause of its open 
or original policy referring to an approval required of Capt. Weisbeck. The 
point in this case is the meaning of the application of this approval. What was 
it that Capt. Weisbeck was to approve, and whatever it was, did the captain do it? 

The schedule of rates annexed to the policy refers to trips from New York 
to Buffalo, from New York to Hamilton, Ontario, from New York to Cleveland, 
Ohio. In other words, it was within the contemplation of the parties that the 
barges of the Hedger Company were to go to other places than Buffalo, after 
passing through the Hudson river and the canals. The trips on the lakes were 
to be made only between May lst and November Ist. A provision of the special 
form attached to the policy provided: ‘Warranted all trips on Great Lakes ap- 
proved by Captain Weisbeck, as to tug, barges, number of barges in tow, weather, 
etc.” On May 15, 1925, the Globe & Rutgers Fire Insurance Company by another 
rider, referring to policy No. 377,173, provided that “trips on Great Lakes to 
be approved by Surveyor Weisbeck.” 

Capt. Weisbeck did not give his approval to this trip starting November 7th 
of the barges on the Great Lakes. The plaintiff does not claim that it obtained 
or that the Hedger Company obtained any such approval. How the approval 
of Capt. Weisbeck was to be obtained and how it was to be given or recorded 
is not stated in the policy or any of the riders. Capt. Weisbeck was stationed 
in Buffalo. No written approval was required; apparently it could have been 
given personally by word of mouth, or by a nod, by telephone, or any other means 
indicating consent. The whole matter was left in a very vague and unsatisfactory 
condition. Apparently Weisbeck kept no record of his acts in this particular and 
never communicated any of his approvals or disapprovals to the insurance com- 
pany. All we have in the case is the statement or warranty that trips on the 
Great Lakes are to be approved by Capt. Weisbeck. The shippers of the phos- 
phate rock, the F. S. Royster Guano Company, were in Norfolk, Va. The insur- 
ance was taken out by the defendant’s agent, the W. E. Hedger Company, Inc. 
The open policy issued by the defendant authorized the Hedger Company to issue 
these certificates of insurance to its customers. In placing the insurance the Hedger 
Company was therefore acting in behalf of the insurance company. There is no 
claim, however, that in placing the insurance the Hedger Company acted improperly 
or contrary to custom. The Virginia shipper might have insured the cargo for 
itself. It left the matter, however, to the owner of the barges or to the cor- 
poration handling the transportation. We therefore are dealing with this policy 
of insurance, or this kind of insurance as contracted for by the parties. That 
it may have been foolish or reckless for the owners of the transported property 
to leave the fulfillment of future obligations, sometimes called promissory war- 
ranties, to the carrier, or, in other words, to make promissory warranties, the 
keeping of which was beyond their control, is a matter outside our field of dis- 
cussion. This is a matter of business and not a matter of law. The insurance 
was taken out with the warranty that the insurance would terminate unless trips 
on the Great Lakes were approved by a certain selected individuar named Capt. 
Weisbeck. So long as shippers are willing to take these so-called certificates of 
insurance, binding them to conditions in open policies of which they know noth- 
ing, there will necessarily arise as a consequence losses which were never antici- 
pated and could readily have been avoided. An insured is supposed to know the 
nature of his insurance contract. He cannot know it when he receives merely a 
certificate of insurance issued under an open policy and bound by the conditions 
of that policy, which policy never comes into his possession or is held in a place 
where he cannot readily read its contents. Such loose methods of doing business 
have given rise in this case to much discussion over the word “trip” and the word 
“approval.” 


What was Capt. Weisbeck to do? What was he to approve? When was the 
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approval to be made and how? What were the trips referred to? Did “trips” 
mean each individual trip, or did it mean that, after an examination of the barges 
and equipment, one approval of the use of these upon the Great Lakes was suffi- 
cient for the season? The insured, as we read the policies and the riders, war- 
ranted that the trips upon the Great Lakes would be approved by Capt. Weisbeck. 
Was this approval given? - 

The trial justice charged the jury that if at the beginning of the season, that 
is, in May or June, Capt.,Weisbeck had examined these barges and given his 
approval to their use upon the Great Lakes, the terms of the policy had been 
complied with. The question of fact arising upon this point was due to the 
oral testimony offered by the plaintiff to explain the meaning of the words “ap- 
proval” and “trips,” claiming an ambiguity arising from their use. William E. 
Hedger, in behalf of the plaintiff, testified that he had a conversation early in 
1925 with Mr. Donovan, representing the defendant, in relation to this so-called 
Weisbeck clause. He said: “I told him at that time that it was impracticable, 
as it said that Weisbeck must approve all trips on the Great Lakes. I told him 
that he knew that the breadth of our service was on Lake Ontarro and Lake 
Erie, over a radius of 800 miles, and that it would be impossible—impracticable for 
us to wait for Mr. Weisbeck to jump from Toledo or Buffalo, or hold our tows 
in different ports waiting for him to approve the trip. He said he appreciated 
all that * * * that it was the idea to have the equipment inspected at the begin- 
ning of the season, so that he would know what we were starting out with, what 
kind of tugs we had, what kind of a main hawser, what kind of intermediate 
hawser. He said that was all that was required. * * * He said * * * go ahead 
with your inspection of the first trip.” 

Michael Widener, in behalf of the plaintiff, testified that about June 13, 1925, 
he telephoned Mr. Weisbeck to come down and inspect four barges and a tug and 
the equipment that they were to use that year. He (Weisbeck) said “the equip- 
ment was A No. 1 and that he would approve the use of the equipment for the 
rest of the season.” 

[he trouble with the judge’s charge based upon this testimony has been clearly 
pointed out by the Appellate Division. The four barges examined by Capt. Wets- 
beck and approved in June of 1925 were not the barges lost in the storm on Lake 
Erie in November. These latter barges were never approved by anybody. The 
Appellate Division was justified, therefore, in reversing the judgment for the plain- 
tiff. The question remains whether that court was justified in dismissing the 
complaint. 


{1, 2] If, by any reasonable interpretation, construing this open policy and 
the riders most favorably for the insured, there is any question of fact which 
may help the plaintiff, the complaint should not have been dismissed but a new 
trial should be granted. We have looked in vain for such an issue of fact, or 
for any interpretation which can be given the approval clause which would entitle 
the plaintiff to recover. 


When the phosphate rock was taken from the ship in the harbor of New 
York and placed aboard the Hedger barges, its loss was insured against from 
that time until its arrival in Buffalo. No approval was required from Capt. 
Weisbeck of the barges or the trip through the Hudson river, the canals, or 
at Buffalo. When, however, these so-called boats of the “harbor box type” started 
across Lake Erie the plaintiff’s insurance terminated unless Capt. Weisbeck, in 
some way, approved the trip, approved their going on the Great Lakes. Here 
was a promissory warranty which the plaintiffs were bound through the Hedger 
Company to maintain in order to keep the insurance. Assuming, as we well 
may, that the rider of May 15, 1925, modified the special form attached to the 
policy of April 16, 1924, so that trips on the Great Lakes were the only things 
to be approved we are convinced that the meaning of this clause in this later rider 
applied to these barges which were to make the venture on the lakes in Novem- 
ber. It might be a reasonable interpretation to say that if the barges had been 
previously approved for use upon the Great Lakes about the time that they 
made the trip, this would have been a fair compliance with the condition or war- 
ranty. The fact is, however, that these barges were never approved for such a 
use. But even then it seems to us that we should not strain at the meaning of 
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words; we should give them their usual and customary meaning unless it clearly 
appears that another purpose or intention was in the minds of the parties. We 
have had occasion to say before that insurance policies are merely contracts to 
be interpreted like any other contract, bearing in mind the custom or nature of 
the business and the terminology receiving judicial sanction. Kean v. National 
Surety Co., 241 N. Y. 252, at page 258, 149 'N. E. 849, 850: “An insurance policy 
or bond is no different than any other contract, and cdmes within the same rules 
of construction. The purpose and attempt of the courts is to give to the language 
used by the parties its usual and ordinary meaning in the light of all the cir- 
cumstances and conditions, having in mind, as did the parties, the nature of the 
transaction.” “Trip” or “trips” is an ordinary word meaning “a journey, a going 
from one place to another.” Webster’s New Internat. Dict. Considering the 
nature of this insurance, the difference in the risk between travel on the river 
or canal and on an inland sea, the meaning of the clause requiring the approval 
of Capt. Weisbeck of trips of the Hedger barges on the Great Lakes is that 
the craft were not to venture on the journey, in other words, to leave Buffalo, 
until the trip had his approval. This seems reasonable, and is the contract obliga- 
tion no matter how inconvenient of performance. We do not mean to say that 
each individual trip required the approval, but, at the least, the approval of the 
particular barges leaving should have been so recently given as to come within 
the scope and purpose of the clause. There is no claim that this was ever done. 

The present contention of the plaintiff that the approval by Capt. Weisbeck 
was to be of the equipment and not the barges or the trips is not borne out. either 
by the terms of the policy or the oral testimony given at the trial. The witness 
Widener, above referred to, says that he asked Mr. Weisbeck to come down and 
inspect four barges and a tug “and the equipment that we were to use that year.” 
The equipment referred to the barges as well as the tug, hawsers, etc. It is 
dificult to understand why an inspection should be made of hawsers, tugs, etc., 
and not the barges, when the barges carried the property insured. 

We have not overlooked the case of A&tna Ins. Co. v. Willys-Overland (D. C.) 
288 F. 912. That case likewise dealt with certificates of insurance :ssued under 
an open policy and the loss of a vessel carrying goods of the certificate holder. 
The insurance company paid the owner of the goods and then sued the original 
insured for loss sustained in failing to keep its obligations to the insurance com- 
pany. The defense set up that the payment to the certificate holder was a vol- 
untary payment for the reason that if the insurance company had any claim against 
the original insured, it had a like claim and could use it as a defense against 
the certificate holder. The court said “no,” this was not so, for two reasons. 
The certificate holder was not bound by the acts of the one issuing the certificate, 
the person insured in the open policy, first, because the claim of the insurance 
company against the insured arose out of the custom of marine insurance, and, 
second, the duty of reporting the name of the vessel on which the goods were 
shipped was a duty imposed upon the insured under the original policy as a part 
of the authority conferred to issue certificates’ of insurance; in other words, it 
was a duty which the insured owed to the insurer as its agent. As stated in the 
beginning of this opinion, there were certain things which the Hedger Company 
did as agents of the insurer; it procured the insurance of the plaintiff's goods; 
it issued the certificate of insurance as the defendant’s agent, and for every act 
and representation in connection with the inception of that contract it was acting 
as the defendant’s agent. Those matters, however, which were therafter to be 
performed by the insured property owner, and in the nature of promissory war- 
ranties, were matters which the insured or its agent was to do, matters affecting 
the risk or a possible increase of risk. One of these was to procure the approval 
of trips on the Great Lakes, a greater risk than trips on rivers and canals. The 
approval in our judgment was not to be obtained by the Hedger Company as the 


agent of the insurer, but rather as part of the duty or obligation falling upon 
the insured. 


For this reason the judgment of the Appellate Division should be affirmed, 
with costs. 


Cardozo, C. J., and Pound, Lehman, Kellogg, O’Brien and Hubbs JJ. concur. 
Judgment affirmed. 
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ACCIDENT 


PRICE v. PRUDENTIAL INS. CO. OF AMERICA. 


Supreme Court of Florida, Division B. Dec. 7, 1929. 
124 Southern Reporter 817. 
(Syllabus by the Court.) 


1. INSURANCE—INSURANCE POLICY SHOULD BE SO CONSTRUED AS 
TO EFFECTUATE PURPOSE DESIGNATED AMBIGUOUS PROVI- 
SIONS OF POLICY MUST BE FAIRLY CONSTRUED IN FAVOR OF 
BENEFICIARY. 


The terms used in an insurance policy should be so construed as to effectu- 
ate the purpose designed; ambiguous provisions being fairly construed in 
favor of the beneficiary of the policy, the purpose of the contract being indemnity. 

(For other cases, see Insurance, Dec. Dig. § 146[1, 3].) 

2. INSURANCE—INDEMNITY SHOULD BE ENFORCED IN ACCORD- 
ANCE WITH CONTRACT, NOT CLEARLY EXCEPTING ACCIDENT 
INSURANCE RISK FROM RISKS ASSUMED BY INSURER. 

Where an accident insurance risk is included in or covered by the in- 
demnity contract, and is not clearly excepted from the risks assumed by the 
insurer, the indemnity should be enforced in accordance with the legal mean- 
ing and effect of the contract, which should be fairly interpreted by a just 
consideration of the language as used, the subject-matter, and the object of 
the indemnity provisions. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


3. INSURANCE—WORDS “IN TIME OF WAR,” AS USED IN PROVISION 
OF ACCIDENT POLICY EXCEPTING LIABILITY, HELD NOT TO 
REFER TO AVIATION OR SUBMARINE OPERATIONS. 

A provision in an accident insurance policy is that “no accidental death 
benefit shall be payable if the death of the insured resulted * * *; from 
having been engaged in aviation or submarine operations or in military or 
naval services in time of war;” the latter clause being without punctuation 
except as embraced between two semicolons. Fairly construed, such provision 
makes the words “in time of war” refer to the next preceding phrase “military 
or naval service,’ and not also to the more remote phrase “aviation or sub- 
marine operations”; the phrases expressing different concepts being connected 
by the words “or in,” and there being nothing in the context of the policy to 
modify or vary such interpretation. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 


4. INSURANCE—BEING “ENGAGED IN AVIATION OPERATIONS,” 
WITHIN ACCIDENT POLICY, MEANS TAKING PART IN OPERA- 
TIONS OF AIRPLANES IN SOME DIRECT WAY. 

Being “engaged in aviation operations” means taking part in the operations 
of an airplane in some direct way, other than merely participating in aeronautics 
by being in an airplane while it is in the air. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

5. INSURANCE—WORDS “ENGAGED IN AVIATION OPERATIONS,” AS 
USED IN ACCIDENT POLICY, DO NOT HAVE SAME MEANING AS 
WORDS “PARTICIPATING IN AERONAUTICS.” 

As used in an accident insurance policy, the words “engaged in aviation 
operations” do not have the same meaning and legal effect as the words “par- 
ticipating in aeronautics.” 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

(Additional Syllabus by Editorial Staff.) 

6. INSURANCE—DECLARATION THAT INSURED WAS IN AIRPLANE, 
WHICH FELL AND CAUGHT FIRE, WAS NOT DEMURRABLE, AS 
SHOWING INSURED WAS “ENGAGED IN AVIATION OPERATIONS.” 
Declaration in action on accident insurance policy, alleging that insured 

was bruised and burned by reason of being in a certain airplane, which feil to 


~ 
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the ground and caught fire, held not demurrable, as showing insured was “en- 
gaged in aviation operations,” within exception in policy. 
(For other cases, see Insurance, Dec. Dig. § 635.) 


Error to Circuit Court, Duval County; George Couper Gibbs, Judge. 

Action by Dorothy Y. Price against the Prudential Insurance Company 
of America. Judgment for defendant, and plaintiff brings error. Reversed. 

_ Stanton Walker and George M. Powell, both of Jacksonville, for plaintiff 
in error. 

Cooper, Knight, Adair, Cooper, and Osborne of Jacksonville, and Spalding, 
MacDougald & Sibley, and Eugene R. Black, all of Atlanta, Ga., for defendant in 
error. 

WuitriELp, P. J. The amended declaration filed herein is as follows: 

“The plaintiff, Dorothy Y. Price, by her undersigned attorneys, by leave of 
court first had and obtained, files this her amended declaration, and sues the 
defendant, the Prudential Insurance Company of America, a corporation doing 
business in the state of Florida, for this that heretofore on, to wit: the 4th day 
of December, A. D. 1925, the said defendant, for a valuable consideration as 
mentioned in said policy, issued to one John W. Price, then and there the hus- 
band of plaintiff, its policy of insurance, a true copy of which said policy of 
insurance is attached to the plaintiff’s original declaration herein, and the 
same is hereby made a part of this amended Declaration as fully and to the 
same extent as if set out herein in hec verba; and in and by its said policy of 
insurance, the said defendant thereby promised and agreed to pay to the bene- 
ficiary therein named, to wit: the plaintiff, in the event of the death of the said 
John W. Price, during the continuance of said policy, in the terms of said 
policy and upon the conditions thereto annexed, the sum of Fifty Thousand 
($50,000.00) Dollars; and in and by the said policy of insurance, the said defend- 
ant further promised and agreed to pay to the beneficiary therein named, to 
wit: the plaintiff, in the event of the death by accident of the said John W. 
Price, as defined in said policy and in addition to the face amount of insurance 
as aforesaid, the sum of Fifty Thousand ($50,000.00) Dollars. 

“And plaintiff further alleges and avers the truth to be that thereafter, 
during the continuance of said policy, and on, to wit: the 2nd day of January, 
A. D. 1927, the said John W. Price died by accident as defined in said policy; 
that is to say, that on said day, to wit: the 2nd day of January, A. D. 1927, at 
or near Paxon Field in Duval county, Florida, and while the said John W. 
Price was in a certain airplane, a more particular description of which is to 
the plaintiff unknown, the said airplane fell to the ground and caught fire, 
and that by reason of the said airplane falling to the ground and catching fire 
as aforesaid, and directly and independently of all other causes, the said John 
W. Price was bruised and burned, and said bruises and burns were then and 
there effected solely through external, violent and accidental means as afore- 
said, and as a result of said bruises and burns, so affected and suffered by the 
said John W. Price solely through external, violent and accidental means as 
aforesaid, and directly and independently of all other causes, the said John 
W. Price on the day-and date, and at the time and place in and in the manner 
aforesaid, died; of all which the said defendant has had due. notice. 

“And plaintiff further alleges and avers the truth to be that plaintiff, at 
the time of the issuance of the said policy and at the time of the death of the 
said John W. Price, was the wife of the said John W. Price, and that the said 
plaintiff is the person named in said policy as beneficiary therein, and is the 
beneficiary thereunder; and that as such and by reason of the premises, the 
said plaintiff became and was, and still is entitled to have and receive of and 
from the said defendant the sum of One Hundred Thousand ($100,000.00) Dollars, 
together with legal interest thereon from the said 2nd day of January, A. D. 
1927, as in said policy provided; and although the said John W. Price and said 
plaintiff have well and truly done and performed all and singular the matters 
and things upon their or either of their parts to be done under said policy to 
entitle plaintiff to receive said moneys, and all conditions have been performed 
and fulfilled, and all events and things existed and happened, and all periods 
of time have elapsed to entitle the plaintiff to performance by the defendant 
of the said contract, and to entitle plaintiff to the said sum of One Hundred 
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Thousand ($100,000.00) Dollars, and nothing has occurred to prevent the plaintiff 
from maintaining this action, yet the said defendant has not paid or made 
good to the said plaintiff the said sum, excepting the sum of Fifty Thousand 
($50,000.00) Dollars, and altho often requested has refused and still refuses so to 
do. 

“And plaintiff further alleges and avers the truth to be that by reason of 
the premises and the fact that said plaintiff has been forced to bring and pro- 
secute this suit to recover the said sums due her as aforesaid, that said plain- 
tiff has become and is entitled to have and recover of and from the said de- 
fendant, and in addition to the said balance due her and interest thereon as 
aforesaid, and as a part of any judgment rendered in her favor herein, a reason- 
able sum as fees or compensation for her attorneys herein for prosecuting this 
suit; and plaintiff alleges that the sum of Seven Thousand Five Hundred 
($7,500.00) Dollars is a reasonable sum for such fees or compensation for her 
said attorneys as aforesaid. 

“Wherefore, the said plaintiff brings this, her suit, and claims the said bal- 
ance due her under the said policy as aforesaid and the interest thereon and 
said sum for attorneys fees or compensation, and damages in the sum of One 
Hundred Thousand ($100,000.00) Dollars.” : 

The pertinent portions of the insurance policy sued on are as follows: 

“The Prudential Insurance Company of America, 

“In Consideration of the Application for this Policy, which is hereby made 
part of this contract, a copy of which application is attached hereto, and of 
the payment, in the manner specified, of the premium herein stated, hereby in- 
sures the person herein designated as the insured, for the amounts named herein, 
payable as specified, subject to the provisions on the second and third pages 
hereof, which are hereby made part of this contract. 

“The insured—John W. Price 

“Face Amount of Insurance—Fifty Thousand Dollars, payable immediately 
upon receipt of due proof of the death of the Insured during the continuance 
of this Policy, at the Home Office of the Company, in Newark, New Jersey. 

“Accidental Death Benefit—Fifty Thousand Dollars, payable in addition to 
the Face Amount of Insurance, at the Home Office of the Company, in event 
of death by accident as defined in the clause headed ‘Provisions as to Accidental 
a Benefit,’ on the second page hereof, subject to the provisions therein set 
orth. 

“Payable to Dorothy Y. Price, Beneficiary, Wife of the Insured.” 

“Provisions as to Accidental Death Benefit. 

“The amount of Accidental Death Benefit specified on the first page hereof 
shall be payable in addition to the Face Amount of Insurance immediately 
upon receipt of due proof that the death of the Insured occurred during the 
continuance of this policy while there was no default in the payment of pre- 
mium, as a result, directly and independently of all other causes, of bodily in- 
juries, effected solely through external, violent and accidental means, of which, 
except in case of drowning or of internal injuries revealed by an autopsy, there 
is a visible contusion or wound on the exterior of the body, and that such 
death occurred within sixty days of the accident, provided, however, that no 
Accidental Death Benefit shall be payable if the death of the Insured resulted 
from suicide—whether sane or insane; from having been engaged in aviation 
or submarine operations or in military or naval service in time of war; or 
from a state of war, riot or insurrection; or directly or indirectly from bodily or 
mental infirmity or disease in any form.” : 

The defendant interposed a demurrer upon the following grounds: 

“(1) Said Amended Declaration does not state a cause of action. 

“(2) It affirmatively appears from said Amended Declaration that the al- 
leged accidental death of the said John W. Price created no liability upon this 
defendant under the accidental death benefit provisions of said insurance pol- 


icy sued upon. 
“(3) It affirmatively appears from said Amended Declaration that said 


John gg Price was engaged in aviation when his alleged accidental death oc- 
curred. 


“(4) It affirmatively appears from said Amended Declaration that the pol- 
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icy of insurance sued under provides no additional death benefit for the death 
of the insured in the manner and by the means said alleged accidental death 
of said John W. Price occurred. 

“(5) It affirmatively appears from said Amended Declaration and the policy of 
insurance made a part thereof, that this defendant specifically excepted from 
its promise to pay an additional benefit for the accidental death of the insured, 
the death of the insured in the manner and by the means in said Amended 
Declaration alleged. 

“(6) It affirmatively appears from said Amended Declaration that the death 
of the said John W. Price resulted from his having been engaged in aviation 
and that all sums of money payable by the defendant to the said John W. 
Price’s beneficiary under said policy of insurance have been paid to the bene- 
ficiary therein named.” 

The court sustained the demurrer “upon the several grounds thereof,” 
and, the plaintiff declining to further amend, the court rendered final judgment 
for the defendant. On writ of error the plaintiff assigns as error the order 
sustaining the demurrer to the amended declaration and the rendering of final 
judgment for the defendant. 

The question to be determined is the legal meaning and effect of the ex- 
ception contained in the policy, viz.: “No accidental death benefit shall be 
payable if the death of the insured resulted * * * from having been en- 
gaged in aviation or submarine operations-or in military or naval service in 
time of war.” 

{1, 2] A policy of insurance is designed to secure the indemnity stated in 
the policy, and the terms used should be so construed as to effectuate the 
purpose designed, ambiguous provisions being fairly construed in favor of the 
beneficiary of the policy, the purpose of the contract being indemnity. Insur- 
ance companies are bound by their valid contracts of insurance, and where a 
risk is included in or covered by the indemnity contract and is not clearly ex- 
cepted from the risks assumed by the insurer, the indemnity should be enforced 
in accordance with the legal meaning and effect of the contract which should 
be fairly interpreted by a just consideration of the language used, the subject- 
matter, and the object of the indemnity provisions. 

The beneficiary of the policy contends that the language “engaged in avia- 
tion or submarine operations or in military or naval service in time of war,” 
being used in the policy without any punctuation, excepts from the provisions of 
the policy indemnity for the accidental death of the insured only when such 
death resulted from being “engaged in aviation * * * in time of war”; that 
the fatal accident was not “in time of war,” and that the insured was not 
“engaged in aviation operations,” but was merely in an airplane when fatally 
injured; while the insurer insists that the exception “engaged in aviation opera- 
tions” applies in time of peace as well as in time of war, and that any parti- 
cipation in flights by airplane makes the participant “engaged in aviation opera- 
tions” within the meaning of the policy. 

[3] The policy provides “that no accidental death benefit shall be payable 
if the death of the insured resulted from suicide—whether sane or insane; 
from having been engaged in aviation or submarine operations or in military 
or naval service in time of war; or from a state of war, riot or insurrection; 
or directly or indirectly from bodily or mental infirmity or disease in any 
form.” Relative and qualifying words, phrases, and clauses are to be applied 
to the words or phrase immediately preceding, and are not to be construed as 
extending to or including others more remote, unless such extension is clearly 
required by a consideration of the entire text. 36 Cyc. p. 1123. 

The phrase “from having been engaged in aviation or submarine opera- 
tions or in military or naval service in time of war” is between two semicolons. 
The phrases “aviation or submarine operations” and “military or naval service” 
are joined without punctuation by the words “or in,” and the last phrase is 
followed without punctuation by the words “in time of war.” Do the last- 
quoted words qualify the more remote phrase “aviation or submarine opera- 
tions,” as well as the next preceding phrase “military or naval service’? The 
phrases contain different nouns. The meaning of “operations” and “service” 
is not the same. The word “service” has more direct relation to war. Engag- 
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ing in aviation or submarine operations is distinctively hazardous at any time, 
while engaging in miltary or naval service is peculiarly hazardous only in time 
,of war. Therefore there was , good reason to except risks in military or naval 
service only “in time of war,” and to except at all times the risks of aviation 
and submarine operations. The use of the words “or in,” to join the two phrases 
describing materially different hazards, indicates that the two phrases do not 
and were not intended to express a single or continuing thought, and that the 
qualifying phrase “in time of war” was intended to refer to the next preceding 
phrase, “military or naval service,” and not also to the more remote phrase, 
“aviation or submarine operations.” See, contra, Peters v. Prudential Ins. Co., 
133 Misc. Rep. 780, 233 N. Y. S. 500 

In this case the context does not require or justify a construction that the 
qualifying phrase applies to other than the next preceding phrase, and there 
is no real ambiguity ee. : construction against the insurer and in favor 
of the insured. See 32 C. J. 

[4, 5] The provision es no accidental death benefit shall be payable if 
the death of the insured resulted “from having been engaged in aviation * * 
operations” means that the death of the insured must have resulted from te 
taken part in aviation operations other than by merely being in an airplane 
when it fell to the ground and caught fire, thereby fatally injuring the insured. 
3eing “engaged in aviation operations” means taking part in the operations 
of an airplane in some direct way, other than merely participating in aero- 
nautics by being in an airplane while it is in the air. Peters v. Prudential Ins. 
Co., 133 Mise. Rep. 780, 233 N. Y. S. 500, text 502; Masonic Acc. Ins. Co. v. 
Jackson (Ind. Sup.) 164 N. E. 628, 61 A. L. R. 840. 

[6] It is alleged that the insured “was in a certaifi airplane,” which “fell to 
the ground and caught fire,” whereby the insured “was bruised and burned” 
solely through such external, violent, and accidental means, and as a result of said 
bruises and burns the the insured then and there died. The allegations do not ‘show 
that the fatal accident occurred while the insured was “engaged in aviation 
operations”; therefore the amended declaration was not subject to the stated 
demurrer. In Trav. Ins. Co. v. Peake, 82 Fla. 528, 89 So. 418, the exception 
covered injuries received “while participating in or in consequence of having 
participated in aeronautics.” See Bew v. Trav. Ins. Co., 95 N. J. Law, 533, 112 A. 
850, 14 A. L. R. 983; Meredith v. Business Men’s Acc. Ass’n, 213 Mo. App. 688, 
252 S. W. 976; Pittman v. Lamar Life Ins. Co. (C. C. A.) 17 F.(2d) 370. 

Reversed for appropriate proceedings. 

Strum and Buford, JJ., concur. 


Terrell, C. J., and Ellis and Brown, JJ., concur in the opinion and judgment. 


FIDELITY HEALTH & ACCIDENT CO v. HOLBROOK. (No. 13505.) 


Appellate Court of Indiana, in Banc. Dec. 4, 1929. 
169 Northeastern Reporter 57. 


1. INSURANCE—AMBIGUOUS LANGUAGE OF POLICY MUST BE CON- 
STRUED MOST FAVORABLY TO INSURED. 


Ambiguous language of a long and involved insurance policy must be con- 
strued most favorably to the insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—DEATH OF ELECTRICAL SUPERINTENDENT INVES- 
TIGATING INTERRUPTION OF SERVICE HELD NOT TO PRE- 
CLUDE FULL RECOVERY ON ACCIDENT POLICY UNDER STIPULA- 
TION FOR REDUCED INDEMNITIES IF INJURED IN ACT PERTAIN- 
ING TO MORE HAZARDOUS EMPLOYMENT. 


Provision of accident policy issued to insured officer of electric transmission 
company designating his occupation “chief operator, office and superintendent only,” 
containing a further stipulation for reduced indemnities in event that insured is in- 
jured after having changed his occupation to more hazardous employment or “while 
% is doing any act or thing pertaining to any occupation so classified,” held not to 
preclude full recovery of agreed indemnity where insured was killed while seeking 
to ascertain and have remedied interruption of service; such act, though also per- 
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taining to the more hazardous occupation of electric lineman, being within scope 
of insured’s duties as superintendent. 


(For other cases, see Insurance, Dec. Dig. § 531.) ; 


3. INSURANCE—INSTRUCTION THAT OCCASIONAL EMERGENCY 
ACTS OF INSURED PERTAINING TO MORE HAZARDOUS OCCU- 
PATIONS WOULD NOT AFFECT RECOVERY ON ACCIDENT POL- 
ICY HELD INCOMPLETE AND ERRONEOUS, BUT HARMLESS IN 
VIEW OF OTHER INSTRUCTIONS. 

In action on accident policy, instruction that occasional act performed by in- 
sured in emergency, although pertaining to more hazardous occupation, would not 
defeat or reduce recovery, was incomplete and erroneous in not limiting acts of 
emergency to those which were part of insured’s duties in the occupation in which 
he was insured, but in connection with other instructions was harmless. 

(For other cases, see Insurance, Dec. Dig. § 669[4, 12].) 


Appeal from Marshall Circuit Court; A. B. Chipman, Judge. 

Action by Elva R. Holbrook against the Fidelity Health & Accident Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Long & Yarlott, of Logansport, Frazer & Headley, of Warsaw, and Stevens & 
Stevens, of Plymouth, for appellant. ; 

Brubaker & Rockhill, of Warsaw, for appellee. 

Remy, C. J. Action by appellee to recover on a policy of accident insurance 
issued by appellant, hereinafter referred to as the company, to husband of appellee, 
and in which she was named as beneficiary. By the terms of the policy, the com- 
pany stipulated that in consideration of representations and agreements contained 
in the application and the payment of a certain premium, and subject to all the 
limitations and conditions set forth in the policy, it insured “Thomas E. Holbrook 
by occupation chief operator, office and superintendent only,” against loss of life, 
effected directly and independently of all other causes through external, violent, 
and accidental means; the indemnity for loss of life to be $5,000. A further stip- 
ulation of the policy is that it “contains the entire contract of insurance except as 
it may be modified by the company’s classification of risks and premium rates. In 
the event that the insured is injured * * * after having changed his occupation to 
one classified as more hazardous than that stated in the policy, or while he is doing 
any act or thing pertaining to any occupation so classified, * * * in which event the 
company will pay only such portion of the indemnities provided in the policy as the 
premium paid would have purchased at the rate limits fixed by the company for 
such more hazardous occupation.” 

Appellee’s complaint was in the usual form in such cases. In addition to denial, 
appellant filed a second paragraph of answer, in which it set up that at the time 
the policy sued on was issued the company had published in phamphlet form its 
classification of risks and premium rates; that there were “ten classes for insur- 
ance purposes, classified according to the risk and hazard of such occupation, * * * 
said classes being classified as AA, A, B, C, D, E, F, X, XX and XXX”; that ac- 
cording to the classification, Holbrook, whose duties were “chief operator, office 
and superintending only,” was entitled to and was given the premium rate of $40 
annually ; that the policy in suit was in class A according to the company’s class- 
ification; that according to the classification of the company the occupation of 
electric lineman or troubleman, a more hazardous occupation, was classified as 
class X, in which the annual premium rate of $40 would purchase but $100 indem- 
nity for accidental death; that at the time of the accident which resulted in the 
death of Holbrook, he was doing an act pertaining to the more hazardous occupa- 
tion of electric lineman; and that under the terms of the policy his recovery should 
be limited to $100. 


A reply in denial to the second paragraph of answer closed the issues, and a 
trial resulted in a verdict and judgment for appellee for $5,000 and interest. 

It appears from the evidence that at the time in question the Interstate Public 
Service Company was furnishing electric energy to users scattered over a large 
section of the country lying in the eastern part of Kosciusko county, including the 
town of Leesburg; that something had gone wrong which affected the distribution 
over a wide area; it was nighttime, and responsibility for the service rested pri- 
marily upon Holbrook, who was chief operator and superintendent of the service 
company; the cause of the trouble was not known. Holbrook called Walter Bo- 
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linger, an electric lineman in the employ of the company, and the two proceeded 
to locate the trouble. They began their investigation at Leesburg, where was lo- 
cated the company’s switch tower and other electrical equipment. Holbrook first 
sent the lineman up a certain pole which stood some distance north of the tower. 
No defect having been found there, they went to the switch tower, a complicated 
structure 30 feet high, with transformers, switches, and other equipment. This 
time Holbrook went up; Bolinger, standing upon the ground, held a flashlight by 
means of which he caused a light to be thrown upon Holbrook, who examined two 
of the three fuses, and pronounced each all right. He then went to the third fuse, 
and immediately announced that he had found the seat of the trouble. Just here 
there is a slight difference in the testimony. Bolinger testified that Holbrook 
reached toward the fuse, but witness did not see him touch it. Two other witnesses 
testified as to what took place, one of whom stated that Holbrook took hold of the 
fuse; the testimony of the other being in all things the same as that of Bolinger. 
Within a few seconds there was a flash of light near Holbrook, and he fell to the 
ground, having been instantly killed by a current of electricity. To show that Hol- 
brook did not go upon the tower to replace a burned out fuse, but to make 
an investigation, plaintiff, appellee here introduced evidence that Holbrook 
did not take with him, when he went upon the tower, rubber gloves, 
wooden fuse tongs, or a new fuse, as was the custom when an operator 
was to make a replacement. The general superintendent of the service 
company, testifying as a witness, stated that Holbrook “was responsible for the 
operation of the equipment for the maintenance of the service; if there was an in- 
terruption, it was his duty to take proper steps to reinstate the service; that he 
was not required to perform physical labor, though he might do so in the execution 
of orders, in emergencies and in showing other men how work was to be done; 
that the company expects any man to do the work necessary to be done at the time 
it happens.” The company’s manager for the North Webster electric plant, tes- 
tifying as a witness, stated that, “We use most any man for trouble when there 
is trouble.” 


At the close of the evidence, on the trial of the cause, the company tendered 
the following instruction: “If you find from a fair preponderance of the evidence 
that at the time Holbrook met his death he was doing an act or thing pertaining to 
the occupation of lineman or troubleman, as classified by defendant company, then 
your verdict should be for plaintiff in the sum of $100 only.” The court refused 
to give the instruction, and appellant’s exception to the ruling raised a question 
which is the most important presented by this appeal. A solution will require a 
construction of the policy, particularly the expression, “while doing any act or thing 
pertaining to any occupation so classified as more hazardous.” 


[1, 2] The policy, which covers 14 typewritten pages of the record, not includ- 
ing “aitached papers” made a part thereof by reference, is unduly long, and is a 
good example of what ought not to be issued by an insurance company which would 
avoid litigation. By a clause on the first page, the policy purports to insure Hol- 
brook, “chief operator, office and superintendent only,” against accident; there is 
at this point no qualification. Seven pages further on, under a section of the policy 
designated as “Standard Provisions,” is found the clause in question. Must the 
clause be construed to mean that the indemnity to be paid will be diminished, if 
the act done by the insured is an act, including any act pertaining to his own oc- 
cupation, which may also pertain to another classed by the company as more 
hazardous? Or does it mean any act pertaining to another occupation classed by 
the company as more hazardous, but in no way pertaining to his own occupation? 
Clearly, the language is ambiguous, and the latter construction, which is more 
favorable to the insured, must prevail. As was said by the North Carolina Supreme 
Court, when it had under consideration the exact question of construction in an 
insurance case, except that the insured’s occupation was stated as that of foreman 
and supervision, having overseeing duties only: “Any other construction would 
make the policy a deception and a snare. The one we adopt is a reasonable in- 
terpretation of the language used, and the only admissible one. Under the other 
construction the company would be saying to the insured: ‘We accept your risk 
as a supervisor and overseer, but if you do a certain act, which is essential to a 
proper and full performance of your duties to your employer, you must forfeit 
the larger part of your insurance.” Smith v. Massachusetts Bonding Co. (1920) 
179 N. C. 489, 102 S. E. 887. See, also, King v. Standard Acc. Ins. Co. (Mo. App. 
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1923) 248 S. W. 984; Gotfredson v..German, etc., Co. (C. C. A. 1914) 218 F. 582, 
L. R. A. 1915D, 313; National Acc. Soc. v. Taylor (1891) 42 Ill. App. 97; Elkins 
v. A&tna Life Ins. Co. (D. C. 1928) 26 F.(2d) 277. Our attention has been called 
to the case of Ebeling v. Bankers’ Cas. ‘Co. (1921) 61 Mont. 58, 201 P. 284, 22 A. 
L. R. 777, wherein an insurance contract, in all material respects the same as in 
the case at bar, was given the narrower construction contended for by appellant 
herein. In our view, the conclusion reached by the court, under the facts in that 
case, may have been correct, but the reasoning in reference to the limiting clause as 
it appeared in the policy does not meet our approval, and is not in accord with the 
weight of authority. 

[3] By instruction No. 7, given by the court on its own motion, and of which 
complaint is made, the members of the jury were told that if they found that the 
occupation of insured was as stated in the policy an occasional act performed by 
insured in an emergency, although pertaining to an occupation classified as more 
hazardous, would not as a matter of law defeat a recovery or reduce the amount 
thereof. The instruction is incomplete and erroneous, for the reason that it did 
not limit the acts of emergency to those which were a part of insured’s duties as 
chief operator and superintendent. However, the instruction, which is not manda- 
tory in form, when read in connection with other instructions given by the court, 

and which correctly state the law applicable to the facts, could not have harmed 
appellant. 

The instructions given, when taken as a whole, correctly state the law. 

[4] It was not error, on the trial, to exclude the testimony of the company’s 
agent who wrote the policy, as to the conversations between the agent and insured, 
which took place immediately prior and which led to the execution and issuance of 
the policy. No one is contending that there was fraud or mistake. The instru- 
ment as executed is presumed to contain all the terms of agreement for insurance 
by which the parties intended to be bound. Cass v. Lord (1920) 236 Mass. 430, 
128 N. E. 716. 

[5] Error is predicated upon the action of the court in admitting the testimony 
of appellee, who appeared as a witness and testified that she was the mother of 
three children. Substantially the same question was presented to this court in Terre 
Haute, etc., Trac. Co. v. Frischman (1914) 57 Ind. App. 452, 107 N. E. 296, where 
it-was held that the evidence was properly admitted to show the history and en- 
vironment of the witness. In our view, the practice of admitting such testimony in 
cases of this character is not to be commended; nevertheless we hold that, under 
the issues and facts as shown by the record in this case, appellant was not harmed 
by the evidence. 

There is no reversible error. 

Affirmed. 


INTER-SOUTHERN LIFE INS. CO. OF LOUISVILLE, KY., v. BOWYER. 
(No. 13837.) 
Appellate Court of Indiana, in Banc. Dec. 12, 1929. 
169 Northeastern Reporter 65. 


1. INSURANCE—AMBIGUOUS ACCIDENT INSURANCE POLICY SHOULD 
BE CONSTRUED MOST LIBERALLY IN FAVOR OF INSURED. 


Where language of accident insurance policy is ambiguous, policy should be 
construed most liberally in favor of insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—FALLING TO PAVEMENT WHILE RIDING ON TAIL- 
GATE OF TRUCK WHEN SUPPORTING CHAIN BROKE, RESULT- 
ING IN DEATH, HELD “ACCIDENTAL DEATH” RESULTING FROM 
BEING THROWN FROM “DISABLED AUTOMOBILE,” WITHIN AC- 
CIDENT POLICY. 


Injuries resulting in death received by government employee, sustained by 
falling off tailgate of truck used in delivering parcel post when supporting chain 
broke while decedent and another were seated thereon, held “accidental death,” 
within accident insurance policy covering injuries resulting from being thrown 
from “disabled automobile,” since breaking down of tailgate, though not render- 
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ing truck incapable of action or use, was an impairment causing insured to be 
thrown to pavement and killed. 


(For other cases, see Insurance, Dec. Dig. § 452.) 


Appeal from Floyd Circuit Court; John M. Paris, Judge. 

Action by John B. Bowyer, administrator of the estate of Claude T. Bowyer, 
deceased, against the Inter-Southern Life Insurance Company of Louisville, 
Ky. Judgment for plaintiff, and defendant appeals. Affirmed. 

Woodward, Hamilton & Hobson, of Louisville, Ky., and Stotsenburg, Weath- 
ers & Minton, of New Albany, for appellant. 

H. W. Phipps, of Louisville, Ky., and James W. Sweeney, of Jeffersonville, 
for appellee. ' 

Remy, C. J. Appellant insurance company hereinafter referred to as the com- 
pany, issued to Claude T. Bowyer an accident policy by the terms of which it 
insured Bowyer against “death or disability resulting directly, independently 
and exclusively of all other causes from bodily injuries effected solely through 
external, violent, and accidental means and sustained by the insured * * * 
by the wrecking or disablement of an automobile or motor driven car * * * 
in which the insured is riding or driving or by being accidentally thrown from 
such wrecked or disabled automobile or vehicle.” Thereafter, while the policy 
was in force, the insured, as an employee of the United States government, 
was engaged with others in the delivery of parcel post mail in the city of 
Jeffersonville. The vehicle used in making the deliveries was a motortruck, 
operated at the time by a coemployee. The truck had a tailgate which was so 
arranged that, by the use of a supporting chain, it could be put in position level 
with the floor of the truck and so held. The tailgate was so adjusted at the 
time in question, and insured and two other employees, who were assisting in 
making the deliveries, were riding seated upon the tail gate. While so riding, 
the chain, which held the tailgate in position broke by reason of which insured 
was thrown to the pavement, and so injured that he died the same day. 

The company denied liability on the policy, and appellee, as administrator 
of the estate of the injured, began this action on the policy. A demurrer to 
the complaint for want of facts having been overruled the cause was put at 
issue by answer in denial. 

On the trial, the evidence, without conflict, established the above facts, 
and there was a verdict and judgment for appellee for the full amount of the 
indemnity fixed by the policy. This appeal followed and the rulings of the 
court on the demurrer and in denying motion for new trial are assigned as 
errors in this court. The only question for determination is whether the death 
of Bowyer, conceded to have been accidental, is covered by the policy. The 
question involves the construction of the policy, particularly the construction 
to be placed upon the words “disablement” and “disabled” as the same are used 
in the insuring clause. No one is contending that the motortruck was wrecked. 
The question therefore comes to this: Was the insured killed as a result of 
being thrown from a “disabled motor vehicle?” 

_ Appellant, in discussing the question in its brief, makes little, if any distinc- 
tion between the words “wrecking” and “disabled” as the same are used in the 
policy; the contention being that the meaning of the words are such that, to 
entitle the insured to recover for injuries sustained while riding in a motor 
vehicle, the vehicle must have been destroyed, or so damaged as to render 
it incapable of proper or effective action. We do not concur in that view. 

It seems clear that the words “wrecking” and “disablement” in the insuring 
clause, separated as they are by the disjunctive, were not intended as syno- 
nomous terms; likewise the words “wrecked” and “disabled” were not intended 
by the parties to have the same meaning. If not, then the “disablement of 
an automobile would not mean as great damage or impairment as would the 
wrecking” of an automobile; also that the word “disabled” was intended to 
signify an impairment less in degree than that conveyed by the word “wrecked.” 
The definition of the verb “disable,” contended for by appellant, to wit, “to 
render incapable of proper action,” is one of the meanings given in the Stan- 
dard Dictionary, ‘but not the only one; that authority also gives “to impair” 
as another meaning. From the wording of the policy, we cannot know with 


certainty the shade of meaning intended by the parties. To be sure, the break- 
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ing down of the tailgate did not render the truck incapable of action of use; 
it was however, an impairment of the truck; such impairment as caused insured 
to be thrown to the pavement and killed. The use of the tailgate as a seat 
by the insured was, as shown by the evidence, to facilitate his work in making 
delivery of parcel post; it was the usual and customary way. The case is much 
the same as if the insured, while riding as a passenger in the truck, had been 
thrown to the pavement by the sudden collapse of the seat occupied by him. 

Clearly the language of the policy is ambiguous. It need not have been 
so. With fewer words, the meaning now contended for by the company could 
have been made definite and certain. 

{1, 2] Construing the policy liberally in favor of the insured, as the law 
requires, we are constrained to hold, that the accidental death of the insured 
was the result of his being thrown from a “disabled automobile,” within the 
meaning of that term as used in the insuring clause of the policy, and that ap- 
pellee is entitled to recover. 

Affirmed. 


LAMB v. LIBERTY INS. CO. (No. 28901.) 
Supreme Court of Kansas. Dec. 7, 1929. 
282 Pacific Reporter 699. 
(Syllabus by the Court.) 

1. INSURANCE—BURDEN IS ON INSURER TO SHOW ACCIDENT WAS 
WITHIN SPECIFIC EXCEPTION TO POLICY TERMS. 

Rule followed that, when an insurer seeks to avoid liability on the ground 
that the accident or injury for which compensation is demanded is covered by 
some specific exception to the general terms of the policy, the burden rests 
upon the insurer to prove the facts which bring the case within such specified 
exception. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

2. INSURANCE—UNDER ACCIDENT POLICY EXCLUDING LIABILITY 
IF INSURED WAS VIOLATING LAW, FAILURE TO REQUIRE JURY 
TO FIND SPEED AT WHICH INSURED WAS DRIVING AUTOMO- 
BILE AT TIME OF ACCIDENT HELD ERROR (Laws 1925, c. 84). 

In an action to recover on an accident insurance policy which provided for 
no liability in case the insured was violating the law when death ensued, there 
was evidence that the insured at the time of the accident was driving an auto- 
mobile at an unlawful rate of speed. Held error not to have required the jury 
to answer at what rate of speed the automobile was traveling at the time of the 
accident when the question was properly submitted. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

Harvey, J., dissenting. 

Appeal from District Court, Crawford County; L. M. Resler, Judge. 

Action by Fern Lamb against the Liberty Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed, and remanded for new trial. 

Stephen H. Allen, Otis S. Allen, and George S. Allen, all of Topeka, for 
appellant. 

Thos. D. Winter, of Girard, and E. W. Patterson, of Pittsburg, for appellee. 

Hopkins, J. The action was one to recover on an accident insurance policy 
for the death of plaintiff's husband. Plaintiff prevailed, and the defendant 
appeals. 

The facts were substantially these: Plaintiff's husband held an accident 
policy in the defendant company in which the plaintiff was named beneficiary. 
The policy provided for payment if the insured was killed while operating, 
driving, riding in or on, demonstrating, adjusting, or cranking an automobile, or 
in consequence of being struck, run down or over; or death caused by the 
burning or explosion of an automobile; but did not cover loss or death resulting 
from or in consequence of the insured performing the duties of a mechanic in 
repairing, overhauling or testing an automobile. Plaintiff’s amended petition 
alleged that the injuries sustained by her husband were without any voluntary 
or intentional act on his part; that his injury and death were caused wholly 
by accidental means; and that they did not result while the insured was per- 
2s 
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forming the duties of a mechanic in repairing, overhauling or testing an auto- 
mobile. The defendant answered by denying generally the affirmative parts 
of the petition and affirming the negative parts last above mentioned; that is to 
say, the defendant challenged the allegation that the deceased was not killed 
while performing the duties of a mechanic in repairing, overhauling, or testing 
an automobile. 

The deceased at the time of the issuance of the policy was in the employ 
of one C. E. Diel of Girard. This employment continued for a period of 11 
months until Lamb’s death. There was evidence to the effect that it was Lamb’s 
duty to perform general work around the garage and service station; that on 
March 10, 1927, one S. A. Williams made arrangements to rent a big six Stude- 
baker automobile from Diel. Diel testified that this car was in good mechanical 
condition, as he had worked on it a day or so before. Lamb was instructed 
to drain oil from the car and fill it with gasoline, but he did no mechanical work 
thereon. After Lamb had serviced the car, he and Williams took a ride in it, 
and while on this ride collided with another car and Lamb was killed. The 
evidence showed that Diel permitted Lamb to drive his (Diel’s) car when he so 
desired; that on the occasion in question Diel did not order Lamb to take the 
car out or to test it, and did not know that he had done so. 

[1] The defendant contends that in order for the plaintiff to recover it was 
necessary for her to prove that Lamb was not testing the automobile at the 
time he was injured. On the other hand, the plaintiff argues that the clause 
in the policy providing: “But the insurance hereunder does not cover loss result- 
ing from or in consequence of performing the duties of a mechanic in repairing, 
overhauling or testing an automobile’—is a specific exception to the general 
terms of the policy; that, if the defendant seeks to avoid liability on the ground 
that the accident occurred while the insured was performing the duties of a 
mechanic, the burden of proof is on the defendant to prove the facts which 
bring the case within this exception. In Sears v. Pacific Mutual Life Ins. Co., 
108 Kan. 516, 196 P. 235, 236, it was said in the opinion: 


“Touching the burden of proof, the well-established rule is that when an 
insurer seeks to avoid liability on the ground that the accident or injury for 
which compensation is demanded is covered by some specific exception to 
the general terms of the policy, the burden rests upon the insurer to prove the 
facts which bring the case within such specified exception. 1 Cyc. 290; 1 C. J. 497. 

“In R. C. L. 1437, it is said: ‘Where proof is made of a loss apparently 
within a policy the burden is on the insurer to prove that the loss arose from 
a cause for which it is not liable. Accordingly while the plaintiff in an action 
on an accident policy must prove that the death was caused by accidental means, 
yet where prima facie evidence of that fact has been adduced, the defendant 
must show that the death cf the insured resulted from an excepted cause.’ 

“See, also, note and citations to Preferred Accident Ins. Co. v. Fielding, 35 
Colo. 19, 83 P. 1013, in 9 Ann. Cas. 919, 921.” 


[2] The defendant contends that plaintiff cannot recover because the insured 
was violating the law at the time of his death. A statute then in force provided: 
“Upon approaching a railroad crossing or intersection of highways outside of 
any village or city, or turning corners, the person operating a motor vehicle 
shall reduce the speed of such vehicle to a rate not exceeding eight miles an 
hour, and shall not exceed such speed until entirely past such crossing or inter- 
section. The governing bodies of all cities are hereby authorized to regulate 
by ordinance the speed of motor vehicles within the limits of such cities.” (Ch. 
84, Laws 1925.) 


The defendant introduced in evidence an ordinance of the city of Girard 
which limits the speed of an automobile to 12 miles per hour for street traffic 
and 6 miles when crossing intersections. The plaintiff contends that the question 
was not raised in defendant’s answer and is therefore not properly on issue; 
that, defendant having raised the question in the trial as a matter of defense, 
it had the burden of proof to show that the insured was exceeding the speed 
limit at the time of his death. Only one witness testified as to the speed of 
the car driven by the deceased. This witness was standing in a filling station, 
‘a short distance from where the accident occurred. This opinion was that 
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Lamb’s car was going from 12 to 15 miles an hour at the time of the accident 
and 25 miles before it slowed up. 

The defendant submitted special questions to the jury relative to the speed 
of the car. First: At what rate of speed was Lamb’s car going at the time 
of the collision? Second: At what rate of speed was Lamb’s car going before 
it reached the intersection of the streets where the collision occurred? The 
jury answered both questions by saying they did not know. Upon defendant’s 
request the court instructed the jury to retire to the jury room and answer the 
first question more definitely. Upon returning, the foreman of the jury informed 
the court that the jury knew of no way to answer the question except that “we 
don’t know,” saying: “I don’t think the witness knew how fast the car was going. 
It was just a guess on his part.” 

The plaintiff argues that the testimony as to the speed of the automobile 
was merely the estimate and opinion of the witness, and the jury was not com- 
pelled to accept such statement as true, even though it was uncontradicted; 
also, that the jury’s answer, “we don’t know,” had the effect of finding against 
the defendant, since it was incumbent on defendant to prove the facts on which 
it relied as a defense. 

We will endeavor to dispose of plaintiff’s contentions in their order. First: 
The failure of the defendant to plead a violation of law by the insured, in its 
answer, is of no consequence, since the issue was fully tried out. Trousdale v. 
American, 124 Kan. 614, 261 P. 826, and cases cited. Second: It is perfectly 
apparent that the jury did not do its duty with respect to answering the questions. 
As a result of Lamb’s driving and in direct consequence thereof he lost his life. 
It appears he was going so fast that he could not stop, although he applied his 
brakes, and his car, after it collieded with the other car, turned completely over, 
landing beyond the intersection. We doubt whether it was humanly possible for 
this to have occurred had he not been going at a greater speed than 6 miles per 
hour. In any event, there was an issue presented on Which the defendant was 
entitled to an answer. The purpose of the provision exempting an insurance 
company from liability for loss sustained while the insured is violating the law 
is not only to discourage violation of law, but to eliminate the extra hazard 
which comes from the violation thereof. This applies to a violation of a city 
ordinance relating to traffic as fully as to direct violation of a state law. Pro- 
visions in policies exempting the company from liability where the loss occurs as 
a result of violation of law are quite uniformly upheld. See 1 C. J. 457 et seq. 
and notes; also 17 A. L. R. 1011. Witt v. Spot Cash Ins. Co., 128 Kan. 155, 276 
P. 804, is a recent case where recovery was denied because the insured violated 
the law. There the accident occurred outside the limits of a city. That case 
and the authorities cited therein appear to sustain the contention of the defend- 
ant in the instant case. 


The judgment is reversed, and the cause remanded for a new trial. 
Harvey, J., dissenting. 


Be as : No. 29603. 
FRERICHS v. LONDON & LANCASHIRE INDEMNITY CO. OF AMERICA. 
Supreme Court of Louisiana. Nov. 4, 1929. 
124 Southern Reporter 821. 

1. INSURANCE—UNDER ACCIDENT POLICY INSURER WAS NOT LI- 
ABLE UNLESS INJURY CAUSING DEATH WAS EFFECTED BY 
ACCIDENTAL MEANS INDEPENDENTLY OF ARTERIOSCLEROSIS. 
Where accident policy insured against loss caused by bodily injuries effected 

directly and independently of all other causes through accidental means, insurer 

was not liable unless bodily injury which caused death was effected directly 
by accidental means and independently of arteriosclerosis, which insured was 
afflicted with. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

2. INSURANCE—IN ACTION ON ACCIDENT POLICY, EVIDENCE SHOW- 
ED THAT CEREBRAL HEMORRHAGE CAUSING DEATH WAS RE- 
SULT OF ARTERIOSCLEROSIS NOT EFFECTED BY TRAUMATIC 
INJURY. 


In action under accident policy insuring against loss caused by bodily injuries 














Acc. ] Frerichs v. London & Lancashire Indemnity Co. 569 


effected directly and independently of all other causes through accidental means, 
evidence held to show that cerebral hemorrhage which caused death was result 
merely of arteriosclerosis and not effected by traumatic injury. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Civil District Court, Parish of Orleans; Hugh C. Cage, Judge. 

Action by Mrs. Loa E. Frerichs against the London & Lancashire Indemnity 
Company of America. Judgment for defendant, and plaintiff appeals. Affirmed. 

Edward Rightor and Eugene J. McGivney, both of New Orleans, for appellant. 

John D. Miller, of New Orleans, for appellee. 

O’Niet, C. J. This is a suit on an accident policy of insurance for $15,000, for 
indemnity for loss of life. The plaintiff is the widow of the insured, and beneficiary 
named in the policy. The insurance was only—as stipulated in the policy— 
“against loss caused by bodily injuries effected directly and independently of all 
other causes through accidental means.” It is alleged in the plaintiff’s petition that 
the death of the insured was caused by a bodily injury effected by his accidentally 
striking his head against a post. The insurance company, in its answer to the suit, 
denies that the death of the insured was “caused by bodily injuries effected 
directly and independently of all other causes through accidental means,” and 
avers that the death was caused by disease. 

The case was tried first by a jury, who rendered a verdict for the plaintiff, 
three of the twelve jurors dissenting. On motion of the defendant, the judge 
granted a new trial. By agreement of the parties, the case was then submitted to 
the judge for decision, and he decided in favor of the defendant. The judge ren- 
dered an opinion in writing, in which he explains that he was convinced by the 
evidence that the death of the insured was caused by cerebral hemorrhage, result- 
ing from arteriosclerosis, and that the hemorrhage was not even superinduced by 
an injury effected by accidental means. In fact, the judge concluded from the evi- 
dence that the insured did not first strike his head against a post, on the occasion 
when he was stricken with apoplexy, from which he died. The plaintiff has appealed 
from the decision. 

There were three witnesses to the occurrence when the insured was stricken with 
the illness or injury which caused his death, and which the witnesses believed was 
an injury caused by his striking his head against a post. The three witnesses were 

the wife and a daughter of the insured and a Mrs. Volker, a friend of the 
family. Mrs. Volker did not testify at the trial, because she was absent from the 
state, having gone to Cambridge, Mass., about a year after the suit was filed and 
about six weeks before it was tried. It appears, however, that Mrs. Volker signed 
the proof of death, which was furnished to the insurance company, in which she 
corroborated the statements of the widow and daughter of the insured. He was 
enjoying recreation, which he indulged in weekly, at a fishing camp on Lake 
Pontchartrain, and was engaged in catching soft-shell crabs, with an ordinary dip 
net, at the time of the fatal stroke. He was wading in the water, knee deep, under 
the camp, which was built upon posts nine feet high. His wife and daughter were 
watching his movements, the wife being in bathing with Mrs. Volker, about 20 
feet away, and the daughter being on a wharf or approach extending from the shore 
to the camp. The wife and daughter testified that when Mr. Frerichs was in the 
act of scooping up a crab with his net, he struck the side of his head against a post 
that was behind and to the right of him, and immediately clung to the post with 
both arms, to avoid falling. His wife and Mrs. Volker rushed to his assistance, 
and his daughter called to some men at a neighboring camp, who came and helped 
Mr. Frerichs to climb the steps and enter the camp. He was only semiconscious, and 
complained that his head hurt him terribly. There was a slight contusion, or bruise, 
consisting of a red spot about two square inches in area, on the right side of his 
head, above the ear and forward of the center of the ear. An ambulance was sent 
for and conveyed him to his home, where he remained five days, confined to his 
bed and in a stupor; his left arm and leg being paralyzed. The family physician was 
called in immediately on the arrival of the ambulance at the Frerichs residence, and 
he diagnosed the case as one of cerebral hemorrhage. He testified that he ob- 
served the red spot on the side of Mr. Frerichs’ head, and described it as “slight 
evidence” of a contusion. and repeated that it was “evidence of-a slight contusion 
on the right side of the head.” On the fifth day of the illness, Mr. Frerichs was 
taken to a sanitarium for treatment, and died there five days later, without having 
regained consciousness. An autopsy was had by the coroner and two other sur- 
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geons, and revealed, beyond all doubt, that the death was caused by a cerebral hem- 
orrhage, resulting from arteriosclerosis. Two other surgeons, who attended Mr. 
Frerichs during his last illness, besides the family physician, diagnosed the case as 
one of cerebral hemorrhage; and in fact it is conceded that that was the immediate 
cause of death. The only question of fact in dispute is whether the cerebral hemorr- 
hage was caused by Mr. Frerichs’ striking his head against a post, or was the re- 
sult merely of the arteriosclerosis; for it also conceded that the insured had arterio- 
sclerosis and high blood pressure. 

The attorneys for the appellant concede—as we understand, for there is no 
doubt about it—that the slight contusion or bruise on the side of Mr. Frerichs’ head 
was not evidence of a sufficient blow to have caused a cerebral hemorrhage, but for 
the arteriosclerosis which he was already afflicted with. The contention of the at- 
torneys for the appellant is that the traumatic injury, which caused the contusion 
on the side of the head, superinduced the cerebral hemorrhage because of the 
arteriosclerosis, and that the insurance company is therefore liable, according to the 
terms of the policy, notwithstanding the traumatic injury would not have been 
sufficient to cause death or disability but for the arteriosclerosis. 

[1,2] The insurance, as we have said, was “against loss [meaning death or 
disability] caused by bodily injuries effected directly and independently of all other 
causes through accidental means.” The company, therefore, is not liable in this 
case unless the bodily injury which caused death was effected directly by accidental 
means, and independently of the arteriosclerosis which the insured was afflicted with. 
The bodily injury which caused the death was not the contusion on the side on the 
head of the insured, but the rupture of the artery, and consequent cerebral hemorr- 
hage; and it can hardly be argued that that injury was effected and independently 
of all other causes by accidental means. It is not necessary, however, to decide in 
this case whether the insurance company would be liable for the loss of life if the 
evidence showed that the fatal result was superinduced by the effect of the trauma- 
tic injury upon the hardened arteries; for we agree with the judge who heard the 
evidence that it does not show that there was any such traumatic injury as could 
have caused, or superinduced, the cerebral hemorrhage, which caused the death of the 
insured. The evidence leaves no doubt that the cerebral hemorrhage was the re- 
sult merely of the arteriosclerosis. Our deliberate conclusion, from all of the 
evidence, is that the ladies who saw the occurence were mistaken in their belief that 
the insured struck his head against the posts before he grapsed it in his arms to 
avoid falling. It is not easy to understand how he could have bruised the side of 
his head, where it was bruised, by striking his head against a post in the rear of 
him, in the act of lifting an ordinary crab net. Our conclusion, from all of the 
evidence, is that the slight bruise on the side of the head of the insured was caused 
either by his falling against the post where he was stricken with apoplexy, or by 
his coming in contact with it when he grasped it in his arms to avoid falling. The 
evidence is convincing that the cerebral hemorrhage, which caused the death, was the 
result merely of arteriosclerosis, and not effected by traumatic injury. 

The judgment is affirmed. 





DROGULA v. FEDERAL LIFE INS. CO. (No. 40, October Term.) 
Supreme Court of Michigan. Dec. 3, 1929. 
227 Northwestern Reporter 692. 

1. INSURANCE—BENEFIT PROVISION IN BOLD-FACE TYPE, WITH 
EXCEPTION IN LIGHT-FACE TYPE, ALL EMBODIED IN ONE 
SENTENCE, WAS SUFFICIENT COMPLIANCE WITH STATUTE 
(Comp. Laws Supp. 1922, § 9100 (157). 

Printing exception to benefit in 10-point type, commonly known as long premier, 
in light-face type following benefit provision in bold-face type all the same size, 
held a sufficient compliance with Comp. Laws Supp. 1922, § 9100 (157), in view 
of fact that provision relative to benefit and exception thereto were all embodied in 
one sentence. 

(For other cases, see Insurance, Dec. Dig. § 133[2].) 


2. INSURANCE—APPROVAL BY STATE INSURANCE COMMISSIONER 
OF FORM OF POLICY AS IN ACCORDANCE WITH INSURANCE 
LAW IS SOMEWHAT PERSUASIVE. 


Fact that form of insurance policies has been approved by state insurance com- 


Acc.] Drogula v. Federal Life Ins. Co. 571 


missioner in accordance with requirements of insurance law is somewhat persuasive 
as to compliance with statute. 


(For other cases, see Insurance, Dec. Dig. § 133[1].) 


3. INSURANCE—LOSS OF HAND WHILE OPERATING ROAD ROLLER 
WAS NOT SUSTAINED BY WRECKING OR DISABLEMENT OF ANY 
VEHICLE OR BY BEING ACCIDENTALLY THROWN THEREFROM, 
WITHIN ACCIDENT POLICY. 

Loss of hand, caught in cogs of machine at time insured was operating a road 
roller on highway, was not sustained by the wrecking or disablement of any vehicle 
or car operated by any private carrier or private person in which insured was rid- 
ing, or by being accidentally thrown therefrom within accident policy. 


(For other cases, see Insurance, Dec. Dig. § 452.) 


4. INSURANCE—INSURED FAILING TO READ ACCIDENT POLICY WAS 
NOT ENTITLED TO REFORMATION ON GROUND OF MISREPRE- 
SENTATIONS BY SOLICITOR. 

Insured failing to read accident insurance policy was not entitled to reformation 
by reason of alleged false representation of solicitor in securing application to 
effect that insured was protected while traveling on a highway in any vehicle, regard- 
less of how he was injured. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

4 Appeal from Circuit Court, Gogebic County, in Chancery; George O. Driscoll, 

Judge. 

Suit by Nick Drogula against the Federal Life Insurance Company. Decree 

for plaintiff, and defendant appeals. Reversed. 

Argued before the entire bench. 

Waples & Waples, of Ironwood (Jerome F. Kutak, of Chicago, IIl., of coun- 
sel), for appellant. 

Jones & Patek of Ironwood, for appellee. 

Nortu, C. J. Plaintiff filed a bill in equity to secure reformation of an acci- 
dent insurance policy and to recover thereunder for an injury sustained. The relief 
sought was granted, and defendant has appealed. The fraud alleged as a ground 
of relief is that, in securing plaintiff’s application, defendant’s solicitor represented 
that the policy covered any injury plaintiff might receive while traveling in any 
motor vehicle upon a highway. Plaintiff alleges that he believed the statement of 
the defendant’s agent and relied upon it in applying for and accepting the policy, 
and that he did not read the policy. It is also urged by plaintiff that certain limi- 
tations upon indemnities provided for in this policy are not printed in the manner 
— by the statute (Cahill’s 1922 Supp. C. L. 1915, § 9100 (157), which pro- 
vides : 

“No such policy shall be so issued or delivered * * * (6) unless the exceptions 
of the policy be printed with the same prominence as the benefits to which they 
apply: Provided, however, That any portion of such policy which purports, by 
reason of circumstances under which a loss is incurred, to reduce any indemnity 
promised therein * * * shall be printed in bold face type and with greater promin- 
ence than any other portion of the text of the policy.” 

While operating a road roller on the highway in going from one place to an- 
other where work was to be done, plaintiff’s right hand was caught in the cogs 
of the machine. He suffered the loss of his thumb, a large portion of the first three 
fingers, the tip of the little finger, and the little finger is stiffened. The attending 
physician corroborated plaintiff’s testimony that the injured hand is useless; and the 
claim is made that plaintiff’s injury is tantamount to the loss of the whole hand. 

Part 3 of the policy provides: “The company will pay for loss * * * of either 
hand one thousand dollars * * * (sustained by the wrecking or disabling of any 
vehicle or car operated by any private carrier or private person in which the in- 
sured is riding or by being accidentally thrown therefrom).” 

[1,2] This provision of the policy under which plaintiff seeks to recover is 
all printed in ten-point type commonly known as long premier; but the portion pre- 
ceding the parenthetical marks is in the bold-face type, while that included within 
the parentheses is in light-face inasmuch as this provision for indemnity incident 
to the loss of a hand is all embodied in one sentence, we think the form of printing 
is acceptable and _ substantially in accordance with the requirements of 
the statute. The instant case differs from Van Dusen v. Interstate Business Men’s 
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Association, 237 Mich. 294, 211 N. W. 991, 992, in that the provision here under 
consideration is all in ten-point type. In the Van Dusen Case there was a decided 
difference in the style of type used. There are seven exceptions to or limitations 
upon the risks covered by this policy, and each of these exceptions is printed in 
bold-faced type and “with the same prominence as the benefits.” In its present form 
and terms, this policy has been approved by the state insurance commissioner in ac- 
cordance with the requirements of the insurance law of this state. This we think 
should be somewhat persuasive of its compliance with the statute. Lundberg v. 
Interstate B. M. Acc. Ass’n., 162 Wis. 474, 156 N. W. 482, Ann. Cas. 1916D, 667, 
and Berry v. Merchants’ Life & Cas. Co., 181 Wis. 87, 195 N. W. 335. 

[3, 4] This clause under which plaintiff seeks to recover plainly provides 
that the 1,000 indemnity for the loss of a hand accrues to the insured only in 
case such loss is “sustained by the wrecking or disablement of any vehicle 
or car operated by any private carrier or private person in which the insured is 
riding or being accidently thrown therefrom.” Clearly plaintiff’s injury was not 
sustained in the manner specified. He was not riding in a vehicle that was in 
any way wrecked or disabled, nor was he thrown therefrom. Plaintiff seeks to 
avoid this provision of the policy by showing that defendant’s solicitor, in securing 
plaintiff’s application, represented that plaintiff was protected under this policy 
while traveling on a highway in any vehicle, regardless of how he was injured. 
Plaintiff claims that he relied upon this false representation, and because thereof 
he is entitled to have the policy so reformed that it will cover the injuries he 
received. May an insurance policy be thus reformed? The alleged misrepre- 
sentation was an oral statement of defendant’s solicitor. The application for 
the insurance was in writing. It contained no reference to the claimed oral 
misrepresentation. The printed policy was delivered to the insured in July, 
1926. He was able to read and write, but he testified He did not read his policy. 
On the outside of the policy, printed in conspicuous type is the caution: “Im- 
portant—Read Your Policy.” The policy contains the following provisions: 

“(1) This policy * * * contains the entire contract of insurance. 
_ “(2) * * * No agent has authority to change this policy or to waive any of 
its provisions.” 

Under the circumstances of this case, we think this plainly worded policy 
should be held to be something more than a mere scrap of paper. The policy 
is the contract between the insured and the insurer. While, in an effort to protect 
the insured, somewhat different rules of construction may be applied to insurance 
policies than to other contracts, the plain, unambiguous provisions of written 
or printed insurance contracts ought not to be less binding upon the 
respective parties than like terms of any other contract. Plaintiff’s failure to 
read his contract does not excuse him. In Cleaver v. Insurance Co., 65 Mich. 527, 
32 N. W. 660, 662, 8 Am. St. Rep. 908, this court held: 


“The fact that the plaintiff may not have read the printed conditions of his 
policy, and relied, in ignorance of them, upon the implied or assumed powers 
of the agent, cannot help him. It was his business to know what his contract 
of insurance was, and there can be no difference in this respect between an 
insurance policy and any other contract. In the absence of any fraud in the 
making of the same, * * * the insured must be held to a knowledge of the con- 
ditions of his policy, as he would be in the case of any other contract or agree- 
ment. When the policy of insurance, as in this case, contains an express limita- 
tion upon the power of the agent, such agent has no legal right to contract as 
agent of the company with the insured, so as to change the conditions of the 
policy, * * * either by parol or writing; and the holder of the policy is estopped, 
by accepting the policy, from setting up or relying upon powers in the agent 
in opposition to limitations and restrictions in the policy.” 

The foregoing is quoted with approval in Serbinoff v. Motor Insurance Co., 
242 Mich. 394, 218 N. W. 776. We need not go so far as to hold that, under no 
circumstances may the insured secure reformation of his policy because of the 
fraudulent misrepresentation of insurer’s agent in securing the application for 
the policy. But where, as in this case, the only reason the insured was not 
apprised of the exact terms of his policy therein, plainly stated, is his own 
negligence in failing to read his policy when delivered to him or within ten 
months thereafter equity will not grant relief. Equity will aid the diligent; 
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but, under the circumstances of this case, we should not make an entirely new 
and different contract between the parties under the guise of reformation. If 
we granted such relief in the instant case, instead of doing equity, we would be 
working an injustice. 

The decree of the circuit court is reversed, and the relief sought by the 
plaintiff denied. Appellant will have costs. 

Fead, Wiest, Clark, McDonald, Potter, Sharpe, and Butzel, JJ., concur. 


GARBUSH v. ORDER OF UNITED COMMERCIAL TRAVELERS OF 
AMERICA. (No. 27532.) 
Supreme Court of Minnesota. Nov. 29, 1929. 
228 Northwestern Reporter 148. 
(Syllabus by the Court.) 

1. JUDGMENT—ELIMINATION AS PREMATURE OF PART OF CLAIM 
IN ACTION ON ACCIDENT POLICY DID NOT PREVENT ANOTHER 
ACTION FOR PART ELIMINATED; JUDGMENT ON ACCIDENT POL- 
ICY ADVERSE TO INSURER’S DEFENSES PREVENTED ASSERTION 
OF SAME DEFENSES IN SUBSEQUENT ACTION ON PART OF 
CLAIM ELIMINATED AS PREMATURE IN FIRST ACTION. 

An elimination of a portion of the amount claimed in the original action on 
an insurance policy under the situation presented did not prevent another suit 
for the part so eliminated. However, the judgment in the first suit adverse to 
defendant upon its claimed defenses prevented their assertion in the second suit. 


(For other cases, see Judgment, Dec. Dig. §§ 649, 720.) 


2. INSURANCE—ACCIDENT POLICY REQUIREMENT THAT SUIT 
THEREON BE BROUGHT WITHIN SIX MONTHS FROM DISALLOW- 
ae CLAIM HELD INAPPLICABLE TO DEFERRED PAY- 
The action was brought within a proper time. The restrictions in the policy 

as to time in which suit should be brought had no application to the provisions 

therein relative to deferred weekly payments. 
(For other cases, see Insurance, Dec. Dig. § 622[1].) 


Appeal from District Court, Washington County; C. R. Magney, Judge. 

Action by Minnie Garbush against the Order of the United Commercial 
Travelers of America, a corporation. From an order denying its motion for a 
new trial after a judgment for plaintiff, defendant appeals. Affirmed. 

A. V. Rieke, Bonita F. Rieke, and Maurice H. Rieke, all of Minneapolis, for 
appellant. 

Sullivan, Neumeier & Nolan and Reuben G. Thoreen, all of Stillwater, for 
respondent. 

; erncren J. Defendant appeals from an order denying its motion for a new 
trial. 

Defendant, a fraternal beneficiary association organized and existing under the 
laws of the state of Ohio and authorized to do business in Minnesota, issued its 
contract of accident insurance (hereinafter called “policy”), insuring A. O. Gar- 
bush, husband of plaintiff, against disability or death resulting from bodily injuries 
“effected through external, violent and accidental means.” Plaintiff is the sole 
beneficiary named in the policy. The particulars of the injury to assured on April 
17, 1926, causing instant death, are recited in Garbush v. New York Life Ins. Co., 
172 Minn. 98, 214 N. W. 795, and Garbush v. Order of United Commercial Travel- 
ers of America, 173 Minn. 191, 217 N. W. 123. A judgment entered in the latter 
case was affirmed in 174 Minn. 610, 219 N. W. 557. 

The beneficiary, in case the death of Garbush came within the terms of the 
policy, was entitled to receive $5,000 within ninety days after receipt by defendant’s 
Supreme Executive Committee of final proofs of death, and $1,300 in weekly in- 
stallments of $25 each beginning ninety days after receipt of such final proofs. 
Proper notices and proofs of death were given to defendant as provided in the 
policy. The defendant refused to pay anything, basing such refusal principally 
upon the claim that the death was caused by suicide. The policy provided that no 
suit should be brought within 90 days after proof of death had been filed with de- 
fendant, and that “no suit or proceeding * * * shall be brought to recover any 
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benefits * * * after six months from the date the —_ for said benefits is dis- 
allowed by the Supreme Executive Committee.” Suit for $6,300 was brought on 
July 31, 1926, at a proper time under the circumstances in so far as $5,000 thereof 
was concerned ; the ninety-day provision not controlling because of the denial of 
liability by the defendant. Hand v. National Live Stock Ins. Co., 57 Minn. 519, 
59 N. W. 538; Banner Laundry Co. v. Great Eastern Casualty Co., 148 Minn. 29, 180 
N. W. 997; State Ins. Co. v. Maackens, 38 N. J. Law, 564. 


That case was fully tried in the district court. The issue as to whether the 
death was caused by suicide or in any other manner relieving defendant from 
liability was fully covered by the testimony and submitted to the jury. At the close 
of all the evidence, the trial judge held a conference with counsel for plaintiff and 
defendant and advised them that he proposed to charge the jury that, because of the 
wording of the policy, a verdict for plaintiff could not exceed $5,000 and interest; 
the reason being that at the time the action was brought no more than that amount 
was due. Such charge was given. It was correct. All counsel acquiesced; no re- 
quest for a different instruction was made; there was no exception taken to that 
charge nor any assignment of error therefor. 


Appeals were taken to this court (173 Minn. 191, 217 N. W. 123; 174 Minn. 
610, 219 N. W. 557, supra). After final judgment a writ of certiorari was denied 
by the Supreme Court of the United States, Order of United Commerical Travelers 
of America v. Garbush, 278 U. S. 634, 49 S. Ct. 32, 73 L. Ed. —; defendant has 
since paid plaintiff the ‘full amount of the judgment ($5,000, interests, and costs). 

None of the weekly installments were paid; on October 1, 1928, this suit was 
instituted for the recovery of $1,300 and interest. The case was tried to a judge 
of another district who had been assigned for that purpose; after making findings 
of fact and conclusions of law, judgment was ordered in favor of plaintiff for 
$1,300, with proper interest and costs. 


Appellant’s contentions are: (1) “That the subject of litigation in this action 
was litigated in the first [$6,300] action and for that reason it became res 
adjudicata.” (2) That this action was barred because of the provision of the 
policy that “no suit or proceeding * * * shall be brought to recover any benefits 
* * * after six months from the date the claim for such benefits is disallowed 
by the Supreme Executive Committee.” 


[1] 1. The suit in the first case was for $6,300; the $1,300 portion thereof 
was eliminated in the manner above stated. It simply amounted to the dismissal 
of an action for the $1,300 as prematurely brought on a claim not yet due. It 
did not preclude the bringing of an action at a proper time or times to recover 
on the liability of the defendant because of the deferred weekly payment provi- 
sion. In the the first case, the question as to defendant’s liability under the 
policy was determined and settled; it became res adjudicata. The outcome in 
that case settled for all time the question of suicide and other defensive claims, 
and determined that the death was the result of bodily injury “effected through 
external, violent and accidental means.” 3 Dunnell’s Minn. Dig. (2d Ed.) 5162 
et seq., and cases cited; Freeman on Judgments, §§ 604, 624, et seq., § 706; Napa 
Valley Wine Co. v. Daubner, 63 Minn. 112, 65 N. W. 143; Gallenbeck v. North- 
western Mut. Relief Assoc., 84 Minn. 184, 87 N. W. 614; Skordal v. Stanton, 89 
Minn. 511, 95 N. W. 449; Fox v. Fox, 154 Minn. 169, 191 N. W. 420; James v. 
Pettis, 134 Minn. 438, 159 N. W. 953; McEvoy v. Bock, 37 Minn. 402, 34 N. W. 
740; Doescher v. Spratt, 61 Minn. 326, 63 N. W. 736. 


[2] 2. We now come to the limitation in the policy as to the bringing of suit. 
The claim for benefits was disallowed by the Supreme Executive Committee June 
10, 1926. The $1,300 item was payable weekly at the rate of $25 per week begin- 
ning within 90 days after proof of death. If the terms of the policy requiring 
suit to be brought within six months from the date of disallowance apply to the 
weekly payments, then a large number of these payments would be outlawed and 
barred before they become due and payable. Strampe v. Minnesota Farmers’ 
Mut. Ins. Co., 109 Minn. 364, 123 N. W. 1083, 26 L. R. A. (N. S.) 999, 134 Am. St. 
Rep. 781. Such could not have been the intention of the parties. If such was 
the intention of the defendant in placing that provision in the policy, then it is 
so unreasonable that it cannot stand. The six months’ provision was applicable 
to the $5,000 payment only. We hold that it did not apply to the $1,300. The 
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statutory limitation of actions applicable to such a contract would control. Plain- 
tiff’s action was brought well within that time. 

The general rule is that ambiguous and uncertain terms in a policy, having 
been placed therein by the insurance company for its own protection, are to be 
reasonably construed in favor of the insured. Chandler v. St. Paul Fire & 
Marine Ins. Co., 21 Minn. 85, 18 Am. Rep. 385; Stewart v. National Council, 125 
Minn. 512, 147 N. W. 651; Zeitler v. National Casualty Co., 124 Minn. 478, 145 
N. W. 395; 14 R. C. L. 926; Bratley v. American Yeomen, 159 Minn. 14, 198 
N. W. 128, and cases cited. A restrictive meaning will not be given to even an 
unambiguous phrase if by reference to the whole instrument such a construction 
is unwarrantable and unreasonable. National Tea Co. v. McDonough et al. 
(Minn.) filed November 1, 1929, 227 N. W. 205. 

Defendant cited Federal Life Ins. Co. v. Rascoe (C. C. A.) 12 F. (2d) 693, in 
support of its contention that suit covering the $1,300 could have been brought 
at once after disallowance of claim. The majority opinion in that case supports 
defendant’s position. We however, do not agree. Our view is in accord with 
the strong dissenting opinion of Judge Denison, in so far as the same is applicable 
to the present case. Here there is an executory contract where there is nothing 
for plaintiff to perform. 

Plaintiff here could not bring an action for any part of the $1,300 until the 
time when the first $25 installment became due. It is proper, although not 
necessary here, to state that at the end of each weekly period an action could 
be maintained for the $25 item covered thereby. It was competent and proper 
for plaintiff to wait until all these items had become due and payable and then 
institute her action as she did. 

In addition to the cases hereinbefore referred to, the following support the 
conclusions we have reached: Cross v. U. S., 14 Wall. 479, 484, 20 L. Ed. 721; 
Nesbitt v. Independent District, 144 U. S. 610, 619, 12 S. Ct. 746, 36 L. Ed. 562; 
Washington County v. Williams (C. C. A.) 111 F. 801, 810; Moore v. Security 
Trust & Life Ins. Co. (C. C. A.) 168 F. 496; Black on Judgments, §§ 747, 749, 750; 
1 Corpus Juris, 1112, § 286 et seq.; Robinson v. Exempt Fire Co. of San Francisco, 
103 Cal. 1, 36 P. 955, 24 L. R. A. 715, 42 Am. St. Rep. 93; Rau v. American National 
Ins. Co. (Tex. Civ. App.) 154 S. W. 645; Peurrung v. Carter-Crume Co. (C. C.) 110 
F. 107; Collier v. Rawson, 202 Iowa, 1159, 211 N. W. 704. 

All of the purposes for which the ninety-day and six months provisions were 
placed in the contract of insurance, were fully accomplished. The bringing of 
the first action was notice to the defendant of the total claim of plaintiff. It 
was forewarned as to what it must defend against, and to full extent took 
advantage of all its claimed rights. 

Order affirmed. 
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CROZIER v. HAWKEYE STAGES, Inc., et al. (Nos. 39920, 39929.) 
Supreme Court of Iowa. Dec. 13, 1929. 
228 Northwestern Reporter 320. 
1. CARRIERS—CARRIER IS NOT INSURER OF PASSENGERS’ SAFETY, 

BUT IS ONLY LIABLE FOR NEGLIGENT INJURIES. 

Carrier of passengers is not absolute insurer of safety of passengers, but is 
only liable for injuries which are caused by negligence of carrier in failing to 
exercise proper degree of care, skill, and diligence for safety of passengers. 

(For other cases, see Carriers, Dec. Dig. § 280[1].) 


6. INSURANCE—LIABILITY INSURANCE BOND REQUIRED OF CAR- 
RIER HELD STATUTORY BOND, BINDING INSURER IN ACCORD- 
ANCE WITH STATUTE (Code 1927, § 5105a26). 

Liability insurance bond furnished by motor-bus carrier, in accordance with 
provisions of Code 1927, § 5105a26, held statutory bond, and was binding on insurer 
in accordance with provisions of statute, which obligated insurer to make com- 
pensation for injuries to persons and loss or damage to property resulting from 
operation of motor carrier. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 


7. INSURANCE—LIABILITY INSURANCE BOND REQUIRED OF BUS 
COMPANY HELD NOT .LIMITED TO PASSENGERS ON BUS, BUT 
COVERED ANY INJURY RESULTING FROM OPERATION OF BUS 
(Code 1927, § 5105a26). 

Code 1927, § 5105a26, requiring bus companies to furnish liability insurance 
bond, binding insurer to make compensation for injuries to persons and loss or 
damage to property resulting from operation of motor carrier, is not limited to 
passengers on bus, but covers any injury to persons or loss of property resulting 
from operation of bus. 

(For other cases, see Insurance, Dec. Dig. § 435). 


8 INSURANCE—INJURIES TO PASSENGER ON MOTORBUS COLLID- 
ING WITH AUTOMOBILE RESULTED FROM “OPERATION OF 
MOTOR CARRIER” WITHIN STATUTE REQUIRING INSURANCE 
BOND FOR INJURIES FROM OPERATION OF MOTOR CARRIER 
(Code 1927, § 5105a26). 

Where motorbus, operating as common carrier, collided with automobile, and 
rolled over on its side, injuries to passenger in motorbus resulted from “operation 
of motor carrier” within Code 1927, § 5105a26, requiring carriers to furnish lia- 
bility insurance bond binding obligors to make compensation for injuries resulting 
from operation of such motor carrier. 

(For other cases, see Insurance, Dec. Dig. § 435). 


9. INSURANCE—LIABILITY INSURANCE BOND REQUIRED OF MOTOR 

CARRIERS OBLIGATES INSURER ONLY FOR INJURIES RESULTING 

5 i085 ne OPERATION OF MOTOR VEHICLE (Code 1927, 
5105a26). 


Under Code 1927, § 5105a26, requiring motor vehicle carriers to furnish liability 
insurance bond, binding obligors thereunder to make compensation for injuries 
to persons and loss to property resulting from operation of such motor carrier, 
insurer is liable only. for injury or loss resulting from negligent operation of motor 
vehicle, and not for any injury, regardless of negligence, purpose of bond being 
to insure motor carrier’s liability and not to create distinct and separate liability 
wholly disconnected from motor carrier’s liability. 

(For other cases, see. Insurance, Dec. Dig. § 435.) 


11. INSURANCE—OPERATION OF MOTOR CARRIER MUST BE PROXI- 
MATE CAUSE OF DAMAGE TO IMPOSE LIABILITY ON BONDS- 
MEN UNDER LIABILITY INSURANCE BOND FURNISHED BY 
MOTOR CARRIER, “RESULTING FROM” (Code 1927, § 5105a26). 


Under Code 1927, § 5105a26, requiring motor carrier to furnish liability insur- 
ance bond, binding obligors to make compensation for damage “resulting from 
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operation of motor carrier,” words “resulting from” implies that operation of 
motor carrier must be proximate cause of damage or injury for which bondsmen 
are liable. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


Grimm, J., dissenting in part. 

Appeal from District Court, Black Hawk County; Ralph W. Hasner, Judge. 

Action to recover damages for injuries sustained by plaintiff while a passenger 
on a motor carrier operated by the defendant Hawkeye Stages, Inc., for which 
corporation the Underwriters’ Service Corporation had executed an insurance 
liability bond under the statute. The court directed a verdict in favor of the 
Hawkeye Stages, Inc. The jury returned a verdict for the plaintiff against the 
Underwriters’ Service Corporation. The plaintiff appeals from the action of the 
court in directing a verdict in favor of the Hawkeye Stages, Inc., and the Under- 
writers’ Service Corporation appeals from the judgment rendered against it on 
the verdict of the jury. Reversed on both appeals. 

Edwards, Longley, Ransier & Harris, of Waterloo, and Stuart S. Ball, of 
Des Moines, for plaintiff. 

Wenner & Mosier, of Waterloo, for defendants. 

Favitit, J. The Hawkeye Stages, Inc., is a corporation engaged in the trans- 
portation of passengers for hire over certain highways in the state of Iowa, by 
means of motor vehicles. Said defendant was duly authorized to operate such 
a motor vehicle between the cities of Waterloo and Ames. As such motor vehicle 
carrier, said defendant procured from the defendant the Underwriters’ Service 
Corporation a liability insurance bond as provided by statute, which said bond 
was filed with the board of railroad commissioners, as required by law. ‘The 
plaintiff was a passenger on a motorbus being operated by the said Hawkeye 
Stages, Inc., near the town of Hudson, and was injured as the result of a collision 
between said bus and an automobile being driven on a crossroad. The 
plaintiff’s petition, in one count, seeks to recover from the said Hawkeye Stages, 
Inc., for negligence i in the operation of said motor vehicle ; five grounds of negli- 
gence being specified. In a separate count negligence is pleaded generally. In 

another count of the petition the plaintiff alleges that the board of railroad com- 

missioners granted to the Hawkeye Stages, Inc., a certificate authorizing it to 
furnish public service upon certain highways in the state of Iowa, and that the 
Underwriters’ Service Corporation executed a liability insurance bond under the 
statute, under the terms of which the said last-named defendant obligated itself 
to make compensation for injuries -to persons resulting from the operation of 
the motor vehicles of the defendant Hawkeye Stages, Inc. Separate answers were 
filed. As before stated, at the close of plaintiff’s evidence the trial court directed 
a verdict in favor of the defendant Hawkeye Stages, Inc. The court instructed 
the jury that the .plaintiff was entitled to recover against the defendant Under- 
writers’ Service Corporation, and submitted to the jury as the only issue for 
their determination the question of the amount of damages caused by the accident 
in question. 

The evidence in behalf of the plaintiff disclosed that on June 6, 1927, in com- 
pany with a ladv companion, she purchased a ticket for transportation on a motor- 
bus operated by said Hawkeye Stages, Inc., from Waterloo to Marshalltown. She 
and her companion sat in the same seat, directly back of the driver. The lady 
accompanying her sat next to the window, and the plaintiff was on her right. 
The bus left at 3:10 in the afternoon. The accident occurred shortly after the 
bus left the town of Hudson. The plaintiff testified that shortly after passing 
the town of Hudson the bus came to a crossroad. She said: 

“The two cars came “together in a sidewise collision, not directly across, and 
the driver of the bus turned the car sharply to the right and it lurched on and 
then overturned. * * * It overturned to the left, on the lefthand side. It didn’t 
roll clear over. It flopped over and laid on the lefthand side.” 

The plaintiff testified on cross-examination : 

“Q. How far was this automobile from the bus when you first observed it? 
A. I don’t know that I could tell you how far it was from the bus, it seemed to 
be—it was a little distance from the corner which we were approaching, I should 
say about as far distant from the corner as the bus was, which seemed to me like 
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one good city block, perhaps, I can’t judge much of distances when it is an open 
space and nothing to gauge by, it was just after we passed a large building, which 
I assume would be the schoolhouse you referred to. There were windows on the 
bus at my left and at the head of the bus. The glass was closed in the window 
next to us. I might have had a vision of the highway ahead of the bus but I 
didn’t look ahead. I was looking at the side at the country. * * * 

“Q. What I am after is, what did you see as to the operation of the car after 
you first saw it approaching the intersection? A. Well, it was continued toward 
the intersection at a quite rapid rate of speed. 

“Q. Yes, what about the operation of the bus from that time on? A. The bus 
continued at the same rate of speed, as far as I could judge, it was going when I 
first noticed the car, I didn’t notice any diminution of speed or change of direc- 
tion. 

“Q. Now, you stated that there was an impact or collision between the auto- 
mobile and the bus. What part of the automobile came into contact with the bus? 
A. I couldn’t answer that question, I didn’t actually see it. I felt the impact and 
saw the flash of the car, and felt the jar, but I couldn’t tell you which part of the 
car struck the bus, of my own knowledge. * * * 

“Q. But you saw the car strike the bus, or the bus strike the car? A. I felt 
the impact of the two cars. I don’t know which one struck. * * * I said the car 
struck, I don’t know how to describe it exactly, they came together sidewise, in- 
stead of right hand collision, across, right angle collision. 

“Q. Well now, just where on the bus, or on what part of the bus did the auto- 
mobile strike sidewise? A. I don’t know. * * * 

“Q. I believe you stated the driver of the bus turned the bus to the right? A. 
Yes. 

“Q. Was that before the impact? A. The turning and the impact were so 
nearly simultaneous, that I don’t know which came first. * * * 

“Q. You stated that the bus turned to the right, the driver turned it, how far 
to the right did the bus turn? A. So that it turned into the crossroad. Turned 
from the road on which we were, into the crossroad, on the right. 

“Q. Do you know whether it turned parallel with the crossroad or even farther 
around? A. You mean whether it went directly into the crossroad. 

“Q. When it turned, when the bus turned? A. Well, it seemed to me parallel, 
but I was not familiar with the road, or just what angle it might lie, so I couldn’t 
answer that definitely.” 

I. We first consider the question as to the ruling of the court in directing a 
verdict in favor of the defendant the Hawkeye Stages, Inc. It is the contention 
of the plaintiff that she was entitled to go to the jury upon the question of the 
claimed negligence of the defendant Hawkeye Stages, Inc., in the manner of the 
operation of the motorbus at the time of the injury. The defendant Hawkeye 
Stages, Inc., is a motor vehicle carrier operating under the provisions of chapter 
252A1 of the Code of Iowa 1927 (sections 5105A1 to 5105A39). As such motor 
vehicle carrier it obtained from the board of railroad commissioners of this state 
a certificate authorizing it to operate motor vehicles upon certain described high- 
ways of the state, and said defendant was so engaged in said business at the time 
of the injury complained of. Said defendant was what is commonly known in 
the law as a common carrier of passengers for hire, and its common-law duties and 
liabilities are such as pertain! to a common carrier of passengers. It also has cer- 
tain statutory duties, which, however, are not involved in this case. 


[1] At this point the question is whether or not, under the record, the plain- 
tiff was entitled to go to the jury on the question of the alleged negligence of the 
said defendant Hawkeye Stages, Inc. It is a familiar and well-established rule 
that a carrier of passengers is not an absolute insurer of the safety of the passen- 
gers, but is only liable for injuries which are caused by the, negligence of the car- 
rier in failing to exercise the proper degree of care, skill, and diligence for the 
safety of the passengers. Blumenthal v. Union Electric Co., 129 Iowa, 322, 105 
N. W. 588; Cronk v. Wabash R. R. Co., 123 Iowa, 349, 98 N. W. 884. 

[2] The rule of res ipsa loquitur has been recognized as of peculiar application 
in actions for negligence against carriers of passengers. This rule is most fre- 
quently applied in cases involving the transportation of passengers where the cir- 
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cumstances attending the injury are of such a character that the accident com- 
plained of could not well have happened in the ordinary course of events without 
the defendant being negligent, as, for example, in cases of railroads where the ac- 
cident appears to have been due to a defective roadbed or machinery, or fault in 
the operation of a train. In such cases, a plaintiff makes out a prima facie case 
by showing the fact of the accident, and that it was of sucha nature that it would 
not usually happen without negligence, and thereby throws upon the carrier the 
burden of showing its freedom from negligence with respect to the defect! or fault 
which caused the accident. Whittlesey v. B., C. R. & N. Ry. Co., 121 Iowa, 597-602, 
90 N. W. 516, 97 N. W. 66; Fitch v. Mason City & Clear Lake Tractiom Co., 124 
Iowa, 665, 100 N. W. 618; Mitchell v. C., R. I. & P. Ry. Co., 138 Iowa, 283-286; 
114 N. W. 622; Dieckmann, Adm’r, v. C. & N. W. Ry. Co., 145 Iowa, 250, 121 N. 
W. 676, 31 L. R. A. (N. S.) 338, 139 Am. St. Rep. 420; Dorn v. C., R. L. & P. 
Ry. Co., 154 Iowa, 140, 134 N. W. 855; Weber v. C., R. I. & P. Ry. Co., 175 Iowa; 
358-365, 151 N. W. 852, L.-R. A. 1918A, 626; Monaghan v. Equitable Life Ins. Co., 
184 Iowa, 352, 168 N. W. 892; Larrabee v. Des Moines Tent & Awning Co., 189 
Iowa, 319, 178 N. W. 373. 

[3] In the instant case the plaintiff’s evidence showed that the injury was 
caused by a collision between the motorbus in which she was riding and another 
automobile. The situation is analogous to one where an injury occurs on a rail- 
road due to a collision between trains of different railroads. The fact of the oc- 
currence of the collision shows the cause of the injury and under the well-recog- 
nized rule, places the burden upon the carrier to show its freedom from negligence 
in causing the collision. If, for example, plaintiff had been asleep at the time of 
the injury, and offered proof only tending to show that, while riding as a passen- 
ger on said motorbus, the bus left the highway and overturned by reason of a col- 
lision, causing the injuries she suffered, this would have made a prima facie case 
requiring the defendant to offer proof tending to show that it was in the exercise 
of ordinary care at the time. The fact of a bus turning over or colliding with 
another car, like a railroad train leaving the track or striking another train, is so 
contrary to the usual method of operation as to require the defendant, upon proof 
of such fact, to establish its freedom from negligence which caused the result. 
The rule has been frequently recognized in different courts under facts somewhat 
similar to those in the instant case involving collisions between a carrier of pas- 
sengers and another instrumentality. Housel et al. v. Pacific Electric Ry. Co., 167 
Cal. 245, 139 P. 73, 51 L. R. A. (N. S.) 1105, Ann. Cas. 1915C, 665; Kilgore v. 
Brown, 90 Cal. App. 555, 266 P. 297; Augustus v. C., R. I. & P. Ry. Co., 153 Mo. 
App. 572, 134 S. W. 22; Stauffer v. Metropolitan Street Ry. Co., 243 Mo. 305, 147 
S. W. 1032; Sloan v. Detroit United Ry. Co., 172 Mich. 68, 137 N. W. 691; Smith 
v. Creve Coeur Drayage & Motor-Bus Co., 220 Mo. App. 1122, 296 S. W. 457; 
Egan v. Old Colony Street Railway, 195 Mass. 159, 80 N. E. 696; Loudoun vy. Eighth 
Avenue R. Co., 162 N. Y. 380, 56 N. E. 988; Cox v. Scott, 104 N. J. Law, 371, 
140 A. 390; Plumb v. Richmond Light & R. Co., 233 N. Y. 285, 135 N. E. 504, 25 A. 
e R. 685; Minneapolis Street Car Co. v. Odegaard (C. C. A. 8th Circuit) 182 F. 


[4] The defendant carrier relies largely upon our holding in Larrabee v. Des 
Moines Tent & Awning Co., 189 Iowa, 319, 178 N. W. 373. Said action did not 
involve a carrier of passengers, but, was for alleged negligence in the construction 
of a certain structure for seating a large group of people. We discussed the doc- 
trine of res ipsa loquitur as applied to the facts of that case, and observed that 
such doctrine did not ordinarily apply, unless it is made to appear that all the in- 
strumentalities which would be likely to cause the accident were under the exclu- 
sive control and management of the defendant. This is true as a general rule, but 
it does not apply under the facts of this case as to a carrier of passengers for 
hire. The important factor not to be overlooked in this case is the fact that the 
defendant Hawkeye Stages, Inc., is operating as a common carrier of passengers 
for hire, and is subject to the rules of law that pertain to such a carrier. Under 
the record in this case, the plaintiff made a prima facie showing of negligence on 
the part of the defendant motor carrier. The court erred in directing a verdict 
for the defendant motor carrier. 
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In this connection it is argued that the rule of res ipsa loquitur is not applica- 
ble because the plaintiff pleaded specific grounds of negligence. 

In Rauch v. Des Moines Electric Co., 206 Iowa, 309, 218 N. W. 340, 343, we 
said: 

“Res ipsa loquitur is asserted as an assistance to appellant’s ‘proof.’ 

“Inapplicability of this philosophy at once is evident because general ‘negli- 
gence’ was not relied upon but rather specific allegations were enumerated. Whit- 
more v. Herrick [205 Iowa, 621], 218 N. W. 334. * * * Had general ‘negligence’ 
been set forth in one count and the definite in another, the situation would be dif- 
ferent. When, on the other hand, particular charges are relied on, they must be 
proven. Kelly v. Muscatine, Burlington & Southern Ry. Co., 195 Iowa, 17, 191 
N. W. 525. See, also, Federal Electric Co. v. Taylor (C. C. A.) 19 F. (2d) 122.” 

[5] In the instant case we have the precise situation referred to in the Rauch 
Case. The plaintiff pleaded her case in three counts. In one she specified five spe- 
cific grounds of negligence. In a separate count she pleaded that defendant Hawk- 
eye Stages, Inc., is a common carrier, and was engaged in transporting plaintiff as 
a passenger. In said count it is then alleged generally that a collision occurred, 
that plaintiff was injured, and that the injury “was caused wholly by the negli- 
gence of the defendant, Hawkeye Stages, Inc.” The petition was not attacked? 
In this state of the pleadings we are of the opinion that the res ipsa loquitur rule 
was available to plaintiff under this count of her petition. 

II. The statute requires that motor vehicle carriers shall obtain certificates 
from the board of railroad commissioners authorizing them to operate motor vehi- 
cles upon the public highways of the state. They must also perform certain require- 
ments. Section 5105a26 provides as follows: 

“No certificate shall be issued until and after the applicant shall have filed with 
the commission a liability insurance bond, in form to be approved by the commis-: 
sion, issued by some company authorized to do business in this state, in such penal 
sum as the commission may deem necessary to protect the interests of the public 
with due regard to the number of persons and amount of property involved, which 
liability insurance bond shall bind the obligors thereunder to make compensation 
for injuries to persons and loss of, or damage to, property resulting from the op- 
eration of such motor carrier. No other or additional bonds shall be required of 
any motor carrier by any city, town, or other agency of the state.” 


[6] The defendant carrier in the instant case furnished a liability insurance 
bond in accordance with said statute, executed by the defendant Underwriters’ 
Service Corporation. This was a statutory bond, and the defendant Underwriters’ 
Service Corporation is bound thereunder according to the terms and provisions of 
said statute, which bound it “to make compensation for injuries to persons and 
loss of, or damage to, property resulting from the operation of such motor car- 
rier.” The trial court held that under the evidence in this case, as a matter of 
law, said Underwriters’ Service Corporation was liable for the injuries to the 
plaintiff, and submitted to the jury only the question as to the amount of said dam- 
ages. There can be no fair question under the evidence that the injury to the 
plaintiff resulted from “the operation of the motor carrier” (vehicle). We had this 
statute before us for consideration in the case of Curtis v. Michaelson, 206 Iowa, 
111, 219 N. W. 49, 52, and said that the liability insurance bond required under 
the statute was one given to protect the interests of the public. We said: 


“The legislative intent is to provide security for persons who might suffer per- 


sonal injuries or damage to their property by reason of the operation of such mo- 
tor busses.” 


[7, 8] The important question at this point is the construction of the terms 
of this statute. To put it concisely, the real question for determination is whether 
or not, under the terms of this statute, the insurer under such liability bond is 
liable for any injury that may result to a passenger in a motor vehicle operated by 
a motor carrier, whether such injury results from the negligence of the motor car- 
rier or not. The statute is apparently not limited to passengers on safd motor 
vehicle, but covers any injury to persons or loss of property resulting from. the 
operation of such motor carrier. Obviously, the plaintiff in this action is entitled 
to avail himself of the protection afforded by this “liability insurance bond.” Some 
question is made about the construction of the words “operation of such motor car- 
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rier.” Without going into the refinements of definitions, we are clearly of the opin- 
ion that the injury to the plaintiff in this case resulted from the “operation of the 
motor carrier” (vehicle), within the contemplation of the statute. The question 
then arises as to whether or not liability on the insurance bond becomes fixed mere- 
ly by proof that the injury resulted from the operation of the motor vehicle, or 
was it incumbent upon the plaintiff to also prove that such injury resufted from 
the negligent operation of the motor vehicle. This is the difficult question in the 
case, and we have no precedent to guide us. 

[9, 10] Construing the statute according to its terms and according to the 
evident intent and purpose of the Legislature, we think it must be held that the 
provision of the statute applies only to injury or loss that results from the negligent 
operation of the motor vehicle. It would be a harsh and unreasonable rule that 
would hold the insurer liable on its bond for’ injury or loss that mignt occur to 
any person, resulting from the operation of such motor vehicle, where said injury 
or loss in no way or manner was the result of any negligent or improper operation 
of such motor vehicle. This would make the bond company an absolute insurer 
against any form of loss or injury that resulted from the operation of the motor 
vehicle, even though such loss or injury was in no way caused by any negnhgent or 
unskillful method in such operation. The statute must be construed in its entirety 
and in view of the evident purpose and intention of the Legislature. 

The law provided for a method by which motor vehicles could operate upon 
the public highways of the state under permission of the board of railroad com- 
missioners. The statute places certain limitations and requirements about the 
method of the operation of such motor vehicles. It was obviously the thought of 
the Legislature that operators of such motor vehicles, when obtaining certificates 
to operate upon the highways of the state, might not be able financially, in all 
events, to respond in damages to those who might suffer injury or loss of property 
by the negligent operation of such motor vehicles. The Legislature therefore re- 
quired, as a prerequisite to the granting of the certificate and the use of such high- 
ways bv the motor vehicle carriers, that a liability insurance bond should be furn- 
ished for the benefit of the public, to indemnify any one who might suffer loss 
or injury by reason of the operation of said motor vehicle upon the public high- 
ways of the state. 


It surely cannot be fairly said that it was the intent and purpose of the Legis- 
lature to make this liability insurance bond cover a loss for amy injury that might 
result from the operation of such motor vehicle when such loss or injury could not 
have been averted by the exercise of proper care and skill om the part of the mo- 
tor carrier. In other words, while the statute refers to the bond as a liability in- 
surance bond, and said bond is given to protect the public against loss or injury 
resulting from the operation of the motor vehicle, it certainly cannot be held that 
it was intended to insure the public against amy loss or injury that might result 
from the operation of such motor vehicle, even though such operation was skill- 
ful and free from all negligence whatsoever. The purpose of the bond is to hold 
the insurance liability company for the very thing the motor carrier is liable for, 
and nothing else. If there could be no recovery against the motor carrier because 
no negligence was shown, then surely there could be no recovery against the bonds- 
men. In other words, the bond is required under the statute as a protection to the 
public for the damages recoverable against the motor carrier. It is an insurance 
of the motor carrier’s liability and not the creation of a distinct and separate liabil- 
ity wholly disconnected from the motor carrier’s liability. It is properly designated 
by the statute as “a liability insurance bond.” What liability does it insure? It 
can only be intended to insure the liability of its principal, the motor carrier. If 
its principal is not liable, how can it be made liable? As we have seen, its principal 
could only be’ liable as a carrier of passengers for hire under the common law, or 
for the violation of some statutory provision, which is not involved in this case. 


What we have herein said is not inconsistent with our holding in Curtis v. 
Michaelson, supra. In that case we held that an injured party might proceed di- 
rectly against the company furnishing the motor carrier’s bond under this statute. 
While that is true, it does not follow, however, that a recovery may be had on the 
bond as an independent right without a showing of acts on the part of the motor 
carrier for which it would be liable to the plaintiff. In other words, the bond is a 
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“lability insurance bond” to insure to the public that for which the motor carrier 
could be made liable. Before the Underwriters’ Service Corporation could be held 
liable in the instant case, it was incumbent upon plaintiff to show that her injury 
resulted from the negligent operation of the motor vehicle. 

[11] Under the statute, the measure of obligation under the liability insurance 
bond is defined as “damage * * * resulting from the operation of such motor car- 
rier.” The expression “resulting from” implies that the operation of the motor 
carrier must be the proximate cause of the damage or injury for which the bonds- 
men are liable. If a third party wrongfully and without negligence on the part 
of the motor carrier caused an injury to a passenger, such injury would not result 
“from” the operation of the motor carrier. It would result “from” the negligence 
of the third party. The operation of the motor carrier would, of course, be an 
incident of the accident, as the presence of the passenger would also be an incident, 
but the cause of the accident or injury would be the fault of the third party, and 
it could not be said that the damage resulted from the operation ot the motor 
vehicle in such a case. 

The court did not submit to the jury the question of negligence, but held 
that as a matter of law the Underwriters’ Service Corporation was liable, and 
submitted to the jury only the question of the amount of damages. This was 
error. As we have seen, the Underwriters’ Service Corporation could be liable 
only in the event that the Hawkeye Stages, Inc., was guilty of negligence. The 
question of negligence of the Hawkeye Stages, Inc., was a question for the jury. 
The court erred in holding the Underwriters’ Service Corporation liable as a 
matter of law. 

As a result, the case is reversed on both appeals. 


All Justices concur in the discussion and result, except Grimm, J., who dissents 
as to the discussion on res ipsa loquitur. 


GrimM, J. (dissenting). I cannot concur in all the discussion of the majority 
opinion upon the question of res ipsa loquitur. The doctrine of res ipsa loquitur 
is one which arose out of necessity. In certain cases it was permitted to create 
a mere inference, which stood until rebutted, but applied only when there was 
no other evidence on the subject. Literally speaking, the doctrine means “the 
thing speaks for itself.” All that is meant is that the circumstances involved in, 
or connected with, an accident are of such an unusual character as to justify, 
in the absence of any other evidence bearing on the subject, the inference that the 
accident was due to the negligence of the one having possession or control of 
the article or thing which caused the injury. This inference is not drawn merely 
because the thing speaks for itself, but because all of the circumstances surround- 
ing the accident are of such a character that, unless an explanation be given, 
the only fair and reasonable conclusion is that the accident was due to some 
omission of defendant’s duty. The rule means that, whenever a thing which 
produced the injury is shown to have been under the management and control 
of the defendant, and the occurrence is such as in the ordinary course of events it 
does not happen if due care has been used, the fact of the happening of the acci- 
dent creates the presumption that the accident and injury resulted from the negli- 
gence of the defendant. It cannot be said that the collision of two motor vehicles 
at an intersection is such that in the ordinary course of events it does not 
happen, if due care has been used on the part of one of the parties. Such acci- 
dent may be entirely the fault of one of the parties; in fact, it is a matter of 
common knowledge that motor vehicles having the right of way, as this bus 
had, are drawn into collisions or other accidents without any fault whatever 
upon the part of the owner or driver thereof. The evidence in the case at bar 
tends very strongly to show that the accident was caused entirely by the negligent 
driving of the motorcar which crashed into the bus. The said doctrine does not 
apply to a case of the kind at bar in the manner set out. This accident happened 
in broad daylight. The plaintiff was in a position to see, and did see, what was 
transpiring on the part of both motor vehicles for some period before, and up 
to the time of, and at the time of, the collision. The plaintiff testified fully on 
the subject. The evidence indicates quite strongly the automobile driver caused 
the accident. There is in this case no occasion for adopting the extreme rule 
of necessity known as res ipsa loquitur. The rule should onty be applied in 
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the absence of any other evidence bearing upon the subject, and then only under 
the conditions recognized in law. Central R. Co. v. Peluso (C. C. A.) 286 F. 
661; 6 Words and Phrases, Third Series, pp. 745-754; 45 C. J. 768, par. 1193 et seq. 
The doctrine arose out of the sympathetic instinct of the court. It was 
applied in a peculiarly narrow class of cases where the plaintiff was utterly with- 
out evidence but it has progressed slowly but surely by inches until now the 
doctrine is being injected into conditions where it never belonged, and is being 
applied where and in a manner in which it was never intended to be used. 


MILLER v. NEWARK FIRE INS. CO. OF NEW JERSEY. (No. 11502.) 
Court of Appeal of Louisiana. Orleans. Dec. 16, 1929. 
125 Southern Reporter 150. 

1. INSURANCE—INTENTION OF EMPLOYEE OF PUBLIC GARAGE 
TAKING AUTOMOBILE PLACED THEREIN HELD QUESTION OF 
FACT IN ACTION ON THEFT POLICY. 

In action under automobile insurance policy, covering theft, robbery, or pilfer- 
age, wherein defendant contended that insured automobile placed in public garage 
and taken therefrom by employee was not stolen, employee’s intention in taking 
automobile held question of fact for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 


2. INSURANCE—AUTOMOBILE TAKEN FROM PUBLIC GARAGE BY 
EMPLOYEE THEREOF HELD “STOLEN” WITHIN THEFT POLICY, 
WHERE FACTS INDICATED PURPOSE TO UNLAWFULLY REMOVE 
AUTOMOBILE. 

Where automobile was placed in public garage and taken therefrom by em- 
ployee in charge, only duty of garage or its employee being to guard car, and facts 
showing that employee intended to unlawfully take car and remove it as far as 
possible, automobile held “stolen” within theft robbery, and pilferage policy. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


3. INSURANCE—LEAVING AUTOMOBILE UNLOCKED IN PUBLIC GAR- 
AGE AND KEYS WITH EMPLOYEE HELD NOT BREACH OF SPE- - 
waa IN THEFT POLICY RELATING TO LOCKING 
Leaving automobile unlocked in public garage and giving keys to employee 

held not breach of special warranty, in theft policy to effect that car would be 

equipped with transmission locking device and that insured would use all diligence 
and care in maintaining efficiency thereof and in locking automobile when leaving 
same unattended. 


(For other cases, see Insurance, Dec. Dig. § 334[1].) 


4. INSURANCE—INSURER, LIABLE UNDER THEFT POLICY WHEN 
AUTOMOBILE WAS STOLEN FROM PUBLIC GARAGE BY EM- 
PLOYEE, HELD ENTITLED TO BE SUBROGATED TO INSURED’S 
RIGHTS AGAINST GARAGE OWNERS. 

Where automobile was placed in public garage, from where it was stolen by 
employee rendering insurer liable under theft policy, insurer held entitled to be 
subrogated to insured’s right against garage owners in suit filed against them by 
insured. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 


Appeal from Civil District Court, Parish of Orleans; Mark M. Boatner, Judge. 

Action by Felix Miller against the Newark Fire Insurance Company of New 
Jersey. Judgment for plaintiff, and defendant appeals. Affirmed. 

John C. Hollingsworth, of New Orleans, for appellant. 

Wm. A. Green and Herbert W. Kaiser, both of New Orleans, for appellee. 

JANviER, J. Plaintiff was the owner of a new Nash sedan automobile. He had 
obtained from defendant a policy of insurance under which the defendant’s com- 
pany agreed to indemnify him against loss resulting from certain perils; including 
“theft, robbery or pilferage.” At about 10:30 o’clock of the night of the loss 
which resulted in this suit, the car had been placed by plaintiff in a public garage 
operated by Simon & Zeller. At the time the car was left, it was placed in the 
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space allotted to plaintiff by the proprietors and the keys were left either in the 
car or were handed to Arnold Jackson, a colored employe of the garage owners, 
who was in charge of the garage tor the night. 

At about 2:30 a. m. the car was taken out of the garage by Jackson and 
driven by him in the direction of Canal street for a distance of a few blocks, when 
it was wrecked as a result of colliding violently with a post, which tt demolished, 
and then with a building. The wreckage was traded in on a new car, and in this 
suit plaintiff claims from his insurers the difference between the trade-in allowance 
on the old car and the price of the new one. There is no controversy 
over the amount claimed, but defendant resists payment on the ground that the 
car was not injured as the result of theft, pilferage, or robbery. It bases this 
theory on two contentions: One that the negro was not attempting to steal the 
car, but was merely “borrowing” it temporarily, intending to return it to the 
garage; and the other that, since the negro had come into possession of the 
car with the knowledge and consent of the owner, who had himself placed it 
with the negro, there could have been no theft, pilferage, or robbery, as a funda- 
mental essential to each of the three crimes mentioned is the unlawful taking 
possession. 

[1, 2] We will first discuss this second contention. It is true that tne car was 
voluntarily left by the owner in the garage and in the custody of the negro. But 
to leave an article in the custody of a person is far different from leaving it in 
his possession. The evidence shows that the car was placed in tts assigned spot, 
and that, so far as the interests of the garage owners were concerned, there was 
no reason for it to be even touched by the negro. His duties were confined to 
watching it, to guarding it. Surely a person who merely guards something has 
not possession of it in a legal sense, though he may have custody of it. Suppose 
a night watchman is employed to watch a residence and during the night he is 
tempted to remove from the residence some article, such as porch furniture. Can 
it be said that he has not committed theft because the article was left in his 
possession? We think not. 

But, says defendant, he did not intend to steal the car, but was only borrow- 
ing it temporarily, and therefore the owner cannot recover under his “theft” policy. 
What the negro’s intention was is entirely a question of fact. 

“It is true, as is contended, that an essential ingredient in the crime of larceny 
is the existence, at the time of the taking, of a felonious intent to deprive the 
owner of his property against his will; yet whether or not such an intent existed 
is a question for the determination of the court or jury trying the cause. If 
there is evidence from which such an intent can fairly be inferred, an appellate 
court is not authorized to disturb a finding that such an intent exisied.” Rob- 
inson v. State, 113 Ind. 510, 16 N. E. 184, 185. 


Apparently the trial court came to the conclusion that he did not intend to 
return it. The evidence as to the circumstances amply justifies sucn a conclusion. 
If the negro merely wished to go for a cup of coffee, as counsel for defendant 
suggests, in all probability he would have “borrowed” a car more readily accessible 
than this particular car, which could only be taken out a‘ter removing several 
others which were in front of it. Furthermore, it is shown that the negro 
had in his pocket, at the time of his arrest later, money belonging to his em- 
ployers, and then, too, it appears that he had been working for Simon & Zeller 
for only a very short time. But, whatever may have been the undisclosed inten- 
tion of the negro, it is certain that, up to the time of the accident, there was 
nothing in his actions to indicate any purpose other than to unlawfully take the 
car and remove it as far as possible from the place in which it was his duty to 
keep it. 

Defendant cites interesting authority to the effect that the untawful use by a 
garage man of a car left in his custody is not theft, or larceny. Van Vechten 
v. American Eagle Fire Ins. Co., 239 N. Y. 303, 146 N. E. 432, 38 A. L. R. 1115. 
This doctrine appears sound, and if the record warranted us in finding that the 
negro intended to return the car, the case mentioned would be applicable. The 
facts, however, do not justify such a conclusion, particularly in view of the finding 
of the trial court to the contrary. The Van Vechten Case holds that, in determ- 
ining what is theft within the meaning of a policy of this kind, courts should 
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accept the usual lay meaning of the term. In the state of New York a special 
statute declared that it was larceny for a garage owner to use the car of a cus- 
tomer, and it was sought to hold an insurance company liable under a theft policy 
in such a case. It was contended that, since the taking out of the car by the 
garage owner was made by statute a larceny, the owner could recover under a 
theft policy. The court held that the usual meaning of the word “theft” should 
be applied in cases of this kind, and that inasmuch as, in the particular case, it 
was the intention of the garage owner to return it, as in fact he did later return 
the wreckage, there was no intent to deprive the owner of his property, and there- 
fore there existed no such theft as is usually contemplated by the word. This 
case and many others cited are interesting, but do not appear to us to be in 
point. 

[3] Defendant further contends that plaintiff, in leaving the car unlocked, or 
in leaving the keys with Jackson, breached the special warranty in the policy to 
the effect that the car would be equipped with a transmission locking device and 
that he would use “all diligence and care in maintaining the efficiency of said lock- 
ing device, and in locking the automobile when leaving same unattended.” It 
seems to us that such a ‘warranty was not intended to apply in a situation of 
this kind. The car was not unattended, and it is necessary, in public garages, that 
keys be left in the cars, as they must on occasion be moved from place to place, 
to accommodate other cars. Then, too, the warranty was intended to apply only 
in the case of theft by persons having no right either to the possession or to the 
custody of the car, and it would be most unreasonable to so consider the war- 
ranty as to prevent the owner from leaving his car in a public garage unless locked 
and unless the keys were removed by him. Such a ruling would be tantamount 
to holding that in such a case the car could not be placed in any of the modern 
garages, for it is a matter of common knowledge that such garages will not 
accept a car unless the keys are left in it and that this particular garage so requires 
is in evidence. 

[4] Plaintiff also filed suit against the garage owners, and in the case now 
before us the judgment in his favor against the defendants also included a judg- 
ment declaring that the defendant insurance company is entitled to be subrogated 
to plaintiff's rights against the garage owners in the other suit. This holding was 
manifestly correct. 

It is therefore ordered, adjudged, and decreed that the judgment appealed from 
be, and it is, affirmed. 

Affirmed. 


DICKINSON v. HOMERICH et al. (AMERICAN CASUALTY 
UNDERWRITERS, Garnishee). (No. 166.) 
Supreme Court of Michigan. Dec. 3, 1929. 
227 Northwestern Reporter 696. 

1. INSURANCE—LIABILITY INSURER, DENYING LIABILITY SOLELY 
ON GROUND THAT POLICY HAD LAPSED, WAIVED OTHER DE- 
FENSES TO GARNISHMENT PROCEEDING. 

_ . Liability insurer, against which garnishment proceedings were instituted after 

judgment against insured, waived defenses, based on insured’s failure to give 

written notice of accident or forward summons and claim that insured automo- 
bile was being driven by intoxicated person when plaintiff was injured, by deny- 
ing liability solelv on ground that policy had lapsed when insured sought to deliver 
summons to insurer’s agent, notwithstanding provision that terms of policy could 
not be altered or waived without written indorsement. 

(For other cases, see Insurance, Dec. Dig. § 395.) 


2. INSURANCE—EVIDENCE HELD TO SUPPORT FINDING THAT LIA- 
BILITY POLICY, REQUIRING PAYMENT OF PREMIUM WITHIN 
30 DAYS FROM DATE, WAS ISSUED WITHIN SUCH TIME BEFORE 
ACCIDENT. 

_ In garnishment proceedings against liability insurer after judgment against 

insured, evidence held to support trial judge’s finding that policy, which provided 

that it should be void unless first premium was paid within 30 aays from date 









586 The Insurance Law Journal, Vol. 74 [March, 1930 





thereof, was issued on date within 30 days before accident, though bearing date 
prior to such period. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 


3. INSURANCE—EVIDENCE HELD TO SUPPORT CONCLUSION THAT 

POLICY WAS IN FORCE ON DATE OF ACCIDENT. 

Where liability insurer failed to prove notice to insured of cancellation of 
policy for nonpayment of initial premium within time required, and made no claim 
of attempt to return premium subsequently paid until after institution of garnish- 
ment proceedings against it by one recovering judgment against insured ‘or injuries 
sustained, Supreme Court cannot set aside trial judge’s conclusion that policy 
was in force on date of accident. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Case-Made from Circuit Court, Kent County; Major L. Dunham, Judge. 

Action by Walter Dickinson, by his next friend, F. E. Dickinson, against Peter 
J. Homerich and another, in which garnishment proceedings were instituted against 
the American Casualty Underwriters after default judgment against defendants. 
Judgment against garnishee defendant, which brought the case to the Supreme 
Court on case-made. Affirmed. 

Argued before the Entrie Bench. 

Shelby B. Schurtz, of Grand Rapids, for appellant. 

Renihan & Lilly, of Grand Rapids, for appellee. 

NortH, C. J. On October 31, 1928, Walter Dickinson sustained serious injuries 
in consequence of the negligent operation of a Ford Fordor sedan owned by 
defendant Peter J. Homerich and driven by the defendant John Todd. Default 
judgment for $5,000 damages and $39.60 costs was taken against these two defend- 
ants in January, 1929. In May following garnishment proceedings were instituted 
against the American Casualty Underwriters, an unincorporated voluntary associa- 
tion, which had issued to Homerich a $5,000 auto insurance policy. Judgment 
for the full amount of the policy was rendered against the garnishee defendant; 
and it has brought the matter to this court on case-made. It denies liability here 
for the following reasons: 

(1) The insured did not give appellant immediate written notice of the acci- 
dent nor forward immediately to the appellant the summons served upon the 
insured. 

(2) There was no waiver of the provisions of the policy as to notice, and 
the trial court was in error in holding otherwise. 

(3) At the time of the accident, defendant’s automobile was being driven by 
an intoxicated person, in violation of law, and by the express terms of the policy 
appellant is not liable; and also the appellant is not liable because the policy of 
insurance had been canceled for non-payment of premiums prior to the accident. 

The pertinent parts of the policy are: 

“B. The subscriber shall give the attorney in fact immediate written notice 
of the accident, claim or loss sustained thereunder with fullest information obtain- 
able. * * * The subscriber shall immediately forward to the attorney in fact every 
notice, summons or other process served on him on behalf of third persons, when 
the Exchange will, at its own cost, defend,” etc. 


“M. No condition or provision of this contract shall be altered or waived 
except by written indorsement, attached hereto and signed by the attorney in fact; 
nor shall notice to, or knowledge possessed by any agent, or other person, be 
held to effect a waiver or change ‘in any part of this contract.” 

“A. This contract does not cover loss resulting or arising * * * while the 
automobile is * * * being driven by any person prohibited by law from driving 
an automobile. * * *” 


“N, * * * In the event the subscriber has elected to pay such premium deposit 
on an annual or semi-annual basis, then unless the annual premium or first semi- 
annual premium is paid in full within thirty days from the date the contract 
bears, the contract shall be void from the beginning and the risk shall not attach 
hereunder. * * *” 


The case was tried without a jury and special findings of fact and conclusions 
of law filed. While the insured did not give immediate written notice of the 
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accident, and did not immediately forward the summons, the trial judge found 
that: “Said garnishee defendant was notified of said collision and agreed to look 
after plaintiff’s interests therein by reason thereof, and all notices required to be 
given to said garnishee were either given as provided in said policy or waived 
by said garnishee defendant.” 

[1] For reasons hereinafter indicated, we need not pass upon the sufficiency 
of the telephone notice which the insured claims he gave to Mr. Chellis’ office. 
Mr. Chellis was the general agent of the garnishee defendant. He denied having 
received the notice or having any knowledge thereof. However, it may be noted 
in passing that the following direction as to giving notice appears on the outside 
of the policy: “If accident is fatal or involves serious injury telegraph or telephone 
giving date of inquest, if one is held.” The defenses which the appellant sought 
to make, based upon the failure of the insured to give written notice of the acci- 
dent or to forward the summons when served upon him, or because of the claim 
that, at the time of the accident, the machine was being driven by an intoxicated 
person, were waived by the denial of any liability whatever at the time the insured 
sought to deliver the summons in this case to defendant’s agent. The record 
shows that the insured sought to do this promptly. 

Mr. Chellis testified :—“when he came into my office with the summons, * * * 
I told him his policy had lapsed, that his policy was not in force. He acknowl- 
edged that he knew it had lapsed. I told him his policy had been canceled and 
he said he knew it.” Having thus based its nonliability solely upon the ground 
that the policy had lapsed, the circuit judge was right in holding that other 
defenses were waived by the insurance company. And such denial of liability con- 
stituted a waiver of other possible defenses, notwithstanding the provision that 
the terms of the policy cannot be altered or waived except by written indorse- 
ment, etc. Match Co. v. Fire Ins. Co., 122 Mich. 256, 80 N. W. 1088, 14 R. 
Cb. te. 

{2, 3] The trial judge also found that, notwithstanding the insurance policy 
seems to have been dated August 20, 1928, it was in fact issued to the insured 
“about or shortly after October 2, 1928, and was in full force and effect on October 
31, 1928, the date of said collision.” There was evidence to support this finding. 
The policy described the automobile covered as a Ford make, Fordor automobile, 
motor No. 14654898. This machine was not purchased by the defendant until Sep- 
tember 15, 1928, and therefore it seems improbable the policy could have properly 
been dated August 20, 1928, as claimed by the defendant. But, aside from this, 
on October 2, 1928, the insurance company wrote the defendant a letter in which 
it stated “you are covered”; it billed him the premium October 17, 1928; accepted 
payment of the premium December 18, 1928; and mailed defendant the receipt 
on the same date. It did not tender repayment of the premium until months later, 
and after this garnishment proceeding had been instituted. The defendant claimed 
that, because of the nonpayment of the initial premium, it had canceled Homerich’s 
policy October 20, 1928, under clause “N” of the policy above quoted. But defend- 
ant failed to prove notice of cancellation was given the insured, and it made no 
claim of having attempted to return the premium subsequently paid until after 
garnishment proceedings were instituted. The policy provides: 


__ “This contract may be cancelled, cancellation to be effective at noon of the 
fifth day after the mailing of written notice thereof, by either of the parties. * * * 
Notice of cancellation mailed by either party hereto to the other’s address herein 
given shall be sufficient notice and the check of the attorney in fact, similarly 
mailed, a sufficient tender of any unused premium deposit.” 


We would not be justified in setting aside the conclusion of the trial judge 
that this policy was in force on the date of the accident. We are not impressed 
with the bona fides of defendant’s belated claim that it issued another policy to 
Homerich dated December 28, 1928. The insurer did not claim it had ever received 
a written application for this second policy, and delivery of such a policy was 
not tendered to the insured until after garnishment proceedings were instituted 
in May, 1929, 

[4] The trial court’s determination that Homerich’s policy was in force on 
the date of the accident, and that no valid defense to the insurer’s liability thereon 
was established, must be sustained. Judgment having been obtained in the principal 
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suit against the insured, the insurer became liable in garnishment in this 
proceeding under the policy issued. Barney v. Insurance Exchange, 240 Mich. 199, 
215 N. W. 372. 

The judgment entered in the circuit court is affirmed, with costs to the appellee. 
Fead, Wiest, Clark, McDonald, Potter, Sharpe and Butzel JJ. concur. 


BORSKY v. NATIONAL FIRE INS. CO. OF HARTFORD, CONN., 
et al. (No. 26873.) 
Sunreme Court of Nebraska. Dec. 10, 1929. 
227 Northwestern Reporter 821. 
(Syllabus by the Court.) 
1. INSURANCE—INSURER HELD NOT LIABLE FOR FIRE LOSS OF 

AUTOMOBILE WHILE BEING OPERATED BY LESSEE. 

Where a fire insurance policy contains a provision that insurer shall not be 
liable for loss while the insured automobile is being rented under contract or 
leased, and during the life of the policy the car is destroyed by fire while it is 
being operated by a lessee who has leased the car under contract, there can be 
no recovery. 

(For other cases, see Insurance, Dec. Dig. § 329.) 


2. INSURANCE—WHERE FIRE POLICY ON AUTOMOBILE WAS SUS- 
PENDED AT TIME OF LOSS, COURT ERRED IN REFUSING TO 
DIRECT VERDICT FOR INSURER. 

In an action on a fire insurance policy, where the record discloses that at the 
time of loss by fire the policy was suspended and not in force, it is error to refuse 
to direct a verdict for the insurer. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 


Appeal from District Court, Douglas County; Leslie, Judge. 

Action by H. Borsky against the National Fire Insurance Company of Hart- 
ford, Connecticut, and another. From an adverse judgment, named defendant 
appeals. Reversed, and action dismissed. 

Rose, Wells, Martin & Lane, of Omaha, for appellant. 

Howell, Tunison & Joyner, of Omaha, for appellee Borsky. 

Kennedy, Holland, De Lacy & McLaughlin, of Omaha, for appellee American 
Credit Corporation. 


Heard before Goss, C. J., Good, Thompson, Eberly and Day, JJ. and Foster 
and Shepherd, District judges. 


Goon, J. From an adverse judgment in an action on a policy of fire insurance, 
defendant appeals. : 


[1] The policy covered an automobile which was destroyed by fire during 
the life of the policy. One of the several defenses pleaded and relied on is that, 
under the terms of the policy, the automobile was not covered by the policy at 
the time of the fire, because it was being used as a leased or rented car. 


The policy contains the following clause: “Unless otherwise provided by agree- 
ment in writing added hereto, this company shall not be liable for loss or damage 
to any property insured hereunder: * * * (b) While the automobile described 
herein is * * * being rented under contract or leased.” 

From the record it appears that plaintiff bought and kept the car for his indi- 
vidual use, and it was stipulated in the policy that it was to be used only for private 
and pleasure purposes. Plaintiff also owned and operated a public garage and 
taxicab and “drive-it-yourself” business. In the evening on which the car was 
destroyed, plaintiff's foreman, in violation of his instructions, leased the car in 
question to a colored boy for his private use, and the latter, with a number of 
companions, was using the car in a “joy ride,” when it upset, took fire and was 
practically destroyed. 


Defendant urges that the trial court erred in not directing a verdict for defend- | 
ant; in refusing to sustain a motion for judgment notwithstanding the verdict; . 
and that the judgment is not sustained by the evidence. 

No rider or written agreement was added or attached to the policy providing 
for coverage of the automobile while leased or rented. The question for determ- 
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ination is: Was the automobile, while leased, covered by the policy without such 
rider or written agreement? 

Plaintiff argues that since the policy contains no specific forfeiture clause the 
court, by interpretation or construction, is powerless to incorporate one into the 
policy. He cites and relies on the opinion in Hagelin v. Commonwealth Life Ins. 
Co., 106 Neb. 187, 183 N. W. 103, wherein it was held: “Where there is no specific 
provision in a policy of life insurance for forfeiture, either whole or partial, on 
a breach of a condition by the assured, the court will not write one in; nor can 
the insurer afterwards impose new conditions creating a forfeiture without the 
consent of the assured, and without a new consideration.” 


We find no occasion to depart from nor to criticise the ruling above quoted, 
but we think it inapplicable to the instant case. In the Hagelin Case the policy 
was issued on the life of Paul Hagelin and contained a provision: “But if at 
any time he engage in military or naval service in time of war (the militia not 
in active service excepted), he shall secure the company’s written consent 
and pay the extra premium therefor.” Hagelin became a soldier in the World 
War, and the company was advised of his military service. It did not cancel 
the policy. ‘There was no provision in the policy for a forfeiture in case the 
assured did engage in military service, or for its suspension during such service; 
nor did the policy contain any provision as to the amount of additional 
premiums that might be due if assured engaged in such service. From a wound, 
inflicted while in the military service, Hagelin died. This court held that there 
was no forfeiture provided for his failure to pay the additional premium, what- 
ever it might be, and that the company issuing the policy could not defeat a recovery 
under the circumstances. In the instant case, however, the automobile is not cov- 
ered by the insurance policy while it is used as a leased or rented car. If the 
provision in the Hagelin policy had been that during the time Hagelin was engaged 
in military service the policy should not be operative or effective, then we would 
have a similar situation. The record discloses that the premium, in the instant 
case, paid for a $1,600 policy of fire insurance was $6.90, and it also discloses 
that the regular premium rate for insurance upon cars leased or rented is 
$8 per $100 higher, or more than 20 times the amount that was paid in this instance. 
The policy itself, clearly provides that during the time the car is being used as 
a leased or rented car it is not covered by the policy. There is no forfeiture, 
but simply a suspension of a coverage while the car is being leased or rented. 
While the exact question has not been hitherto before this court, we have decided 
analogous questions. 


In Houston vy. Farmers’ & Merchants’ Ins. Co., 64 Neb. 138, 89 N. W. 
635, it was held: “Where credit is extended and a note taken for the premium 
to be paid for the policy of insurance, and both the note and the insurance policy 
provide that, in case the note is not paid at maturity, the policy shall be suspended, 
inoperative, and of no force or effect so long as the note or any part thereof 
remains due and unpaid, the insurance company cannot be held liable for a loss 
occurring after the maturity of the note and while the same is unpaid.” Similar 
rulings have been announced in the following cases: Phenix Ins. Co. v. Bachelder, 
32 Neb. 490, 49 N. W. 217, 29 Am. St. Rep. 443; Home Fire Ins. Co. v. Garbacz, 
48 Neb. 827, 67 N.-W. 864; Antes v. State Ins. Co., 61 Neb. 55, 84 N. W. 412; 
Farmers’ Mutual Ins. Co. v. Kinney, 64 Neb. 808, 90 N. W. 926; Hooker v. Con- 
tinental Ins. Co., 69 Neb. 754, 96 N. W. 663; Nimic v. Security Mutual Hail Ins. 
Co., 84 Neb. 403, 121 N. W. 434; Belk v. Capital Fire Ins. Co., 102 Neb. 702, 
ae ue 262; Dressler v. Commonwealth Life Ins. Co. 105 Neb. 669, 181 


In each of the cases cited above it is apparent that the stipulation provided 
for in the policy amounted to a suspension of the policy during the time of default 
in premium payment. The same principle, applied to the instant case, suspends the 
policy during the time that the automobile therein insured is being used as a rented 
or leased car. Insurance companies are permitted to select the kind of risks 
against which they will insure, and may also select the kind of risks against which 
they decline to insure. It is entirely within their discretion whether they will 
insure cars while being used in racing meets, or rented or leased, to be driven 
by the lessee. An insurance company may properly refuse to insure an automobile 
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while it is being used for carrying highly inflammable or explosive material, and 
may, by contract, provide that if an automobile, covered by the policy, is so used 
during its life it will be suspended during such use. It is conceded that at the 
time of its destruction the car in question was leased or rented and that while 
it was being so used by the lessee and through the latter’s carelessness the car 
was upset, resulting in a fire and its practically total destruction. Under its terms, 
the policy was suspended while the car was being used by the lessee as a rented 
or leased car. 

[2] The learned trial court erred in refusing to direct a verdict for defendant 
and in not sustaining its motion for a judgment notwithstanding the verdict. The 
conclusion we have reached renders it unnecessary to discuss other assignments 
of error. 

The judgment of the district court is reversed, and the action dismissed. 

Reversed and dismissed. 


MEWBORN vy. EMPLOYERS’ LIABILITY ASSUR. CORPORATION, 
Limited, et al. (No. 210.) 
Supreme Court of North Carolina. Dec. 30, 1929. 
150 Southeastern Reporter 887. 

1. INSURANCE—WHERE AUTOMOBILE ACCIDENT OCCURRED JUNE 
28, WHETHER NOTICE TO INSURER SEPTEMBER 12 WAS COM- 
PLIANCE WITH CONDITION REQUIRING IMMEDIATE NOTICE OF 
ACCIDENT HELD FOR JURY. 

In action on personal injury and property damage contract of automobile 
insurance, where automobile accident had occurred June 28, 1925, and extent of 
injury was not known until August 8 following, question whether written notice 
given to insurer September 12 was sufficient compliance with condition in policy, 
requiring immediate written notice of accdent, under all facts and circumstances 
held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

2. INSURANCE—EXPRESSION “IMMEDIATE WRITTEN NOTICE” OF 
ACCIDENT IN AUTOMOBILE POLICY REQUIRES REASONABLE 
DILIGENCE IN GIVING NOTICE UNDER CIRCUMSTANCES. 


Expression “immediate written notice,” as used in personal injury and prop- 
erty damage automobile insurance policy requiring immediate written notice of 
accident, was intended to impose on insured exercise of reasonable diligence in 
giving required notice, which should be measured by his ability and opportunity 
to act in premises. 

Brogden, J., dissenting. 

(For other ‘cases, see Insurance, Dec. Dig. § 539[3].) 

Appeal from Superior Court, Lenoir County; Nunn, Judge. 

Action by J. Hyman Mewborn against the Employers’ Liability Assurance 


Corporation, Limited, and another. From a judgment for plaintiff, defendants 
appeal. No error. 


Civil action to recover on a personal injury and property damage contract 
of insurance. : 

By the terms of the policy in suit, the defendant agreed to indemnify the 
plaintiff, owner of the 1923 model Ford roadster covered by the contract of insur- 
ance, against (1) loss from legal liability for damages on account of bodily 
injuries, including death resulting therefrom, accidentally sustained by any person, 
to the extent of $5,000 for one person, and $10,000 for more than one, and (2) 
loss from legal liability for damages on account of the accidental injury to or 
destruction of property covered by the policy, including the resultant loss of use 
of such property, subject, among other things to the following stipulation: 

“Notice. Condition. C. Upon the occurrence of an accident covered by this 
Policy, the Assured shall give immediate written notice thereof to the Corpora- 
tion or its duly authorized Agent. The Assured shall give like notice with full 
particulars of any claim made on account of any such accident. If any suit or 
other proceeding mentioned. in Agreement III is instituted against the Assured 
on account of any. such accident, the: Assured shall immediately forward to the 
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Corporation or its’ duly authorized Agent every notice, summons, or other process 
served upon the Assured.” 

The policy of insurance was in force on June 28, 1925, when plaintiff's car, 
operated by his adopted son and in which his nephew, N. Palmer Mewborn, Jr., 
was riding, collided with another car on the Kinston-Snow Hill highway, result- 
ing in serious bodily injury to plaintiff’s said nephew, from which he died Au- 
gust 8, 1925. 

Written notice of the accident was given to the defendant on September 12 
following. Defendant denied liability because of plaintiff’s delay in giving notice. 

Thereafter, at the November term, 1927, Lenoir superior court, the adminis- 
tratrix of N. Palmer Mewborn, Jr., deceased, in an action for wrongful death, 
recovered a judgment against the plaintiff in the sum of $10,000. The defendant 
had due notice of this suit which was instituted June 26, 1926, but declined to 
defend it, or to take any part in its defense, preferring to rely upon its alleged 
nonliability under the policy because of plaintiff's failure to give immediate notice 
of the injury. 

In excuse of the delay, plaintiff offered the testimony of his physician, part- 
ner, and others, tending to show that he was so shocked and overcome by the 
act of his son-in-law, which caused his nephew to linger in a desperate condition 
from June 28 till his death on August 8, as to affect his mental processes and 
rendered him incapable of “originating an idea or discovering an old one” and 
unfit to attend to business matters up to the time notice was given to the defend- 
ant by plaintiff's wife on September 12, 1925. He was “much depressed and men- 
tally affected, very much so. There was a very decided change in the man all 
during that time and for a good while afterwards.” 

Dr. J. M. Parrott testified, in substance, as follows: Mr. Mewborn is a man 
of unusually fine sensibility and high sense of honor. He was profoundly im- 
pressed, and during that time was not competent to originate an idea without 
outside suggestion, though he was entirely competent to transact his business if 
matters were called to his attention. I do not believe that he woutd have thought 
about a financial matter of this character under the circumstances. If his farm- 
ing operations and other business were called to his attention, he could no doubt 
have attended to them, and did, but I do not think he was in a condition to orig- 
inate an idea, or to discover an old one. “I think he is of thar unusual high type 
that he rather disregards money and under those distressing circumstances I don’t 
believe he would be liable to think about the money side or remuneration 
that he might obtain. I think this attitude principally came from his grief or 
the effects of grieving over the accident plus the natural tendency of Mr. Mew- 
born. To be frank, Mr. Mewborn is a very unusual man. He is not the type 
that thinks much of the money side. He lives in a rather high thought. That 
type of mind is not liable to think about money and material matters under these 
circumstances.” 

Plaintiff’s partner testified: “He was very much grieved all the time and some- 
time after Palmer Mewborn’s death, he did not seem tg have his mind on his 
business at the store or farm. I looked after the store, but he did not seem to 
have his mind on the farm, but all on this boy.” 

The defendant, in reply, offered evidence tending to show that the plaintiff 
“went about his usual duties except he appeared to be sometimes thinking of things 
and was grieved over the accident.” 


Mrs. Mewborn testified: “I certainly did not consider my husband crazy at 
that time, nor do I now.” 

_ Upon denial of liability and issues joined, there was a verdict and judgment 
for the plaintiff, from which the defendant appeals, assigning errors. 


C. H. Gover, of Charlotte, for appellants. 
Dawson & Jones, of Kinston, for appellees. 


Stacy, C. J. (after stating the case). [1] The accident occurred June 28, 1925; 
the extent of the injury was not known until August 8, following; written notice 
was given to the defendant September 12 thereafter. Was this a sufficient com- 
pliance with “Condition C” of the policy, requiring immediate written notice 
of the accident, under all the facts and circumstances disclosed by the record? 
We think the evidence was such as to carry the question to the jury. 
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[2] The trial court was correct in refusing to hold, as a matter of law, that 
the notice was not given as soon as reasonably practicable under the circumstances, 
or without unnecessary delay, and in submitting the question to the jury to deter- 
mine whether the plaintiff had acted with reasonable promptness in the matter. 
The expression “immediate written notice,” as used in the policy, we apprehend, 
was intended to impose upon the plaintiff the exercise of reasonable diligence 
in. giving the required notice, which, under the apparent weight of authority, should 
be measured by his ability and opportunity to act in the premises. Carey v. Farm- 
ers’, etc., Ins. Co., Or. 146, 40 P. 91; Rhyne v. Ins. Co, 196 N. C. 717 
147 S. E. 6. 

The following from the opinion of the Supreme Court of New Hampshire in 
the case of Ward v. Md. Cas. Co., 71 N. H. 262, 51 A. 900, 902, 93 Am. St. Rep. 
514, has been approved by the Supreme Court of the United States (Fidelity. & 
Deposit Co. v. Courtney, 186 U. S. 342, 22 S. Ct. 833, 46 L. Ed. 1193), and in 
many jurisdictions, as the proper construction of such a provision in a contract 
of insurance: “The defendants’ liability depends in part upon the answer to the 
question whether the plaintiffs gave them ‘immediate’ notice in writing of O’Con- 
nell’s accident, the claim made on account of it, and the suit that was brought to 
enforce the claim. This involves an ascertainment of the meaning of the word 
‘immediate’ as used in the policy. The word, when relating to time, is defined 
in the Century Dictionary as follows: ‘Without any time intervening; without 
any delay; present; instant; often used, like similar absolute expressions, with 
less strictness than the literal meaning requires,— as an immediate answer.’ It is 
evident that the word was not used in this contract in its literal sense. It would 
generally be impossible to give notice in writing of a fact the instant it occurred. 
It cannot be presumed that the parties intended to introduce into the contract a 
provision that would render the contract nugatory. As ‘immediate’ was under- 
stood by them, it allowed the intervention of a period of time between the occur- 
rence of the fact and the giving of notice more or less lengthy according to the 
circumstances. The object of the notice was one of the circumstances to be con- 
sidered. If it was to enable the defendants to take steps for their protection that 
must necessarily be taken soon after the occurrence of the fact of which notice 
was to be given, a briefer time would be required to render the notice immediate 
according to the understanding of the parties than would be required if the object 
could be equally well attained after considerable delay. For example, a delay of 
weeks in giving notice of the commencement of the employe’s suit might not preju- 
dice the defendants in preparing for a defense of the action, while a much shorter 
delay in giving notice of the accident might prevent them from ascertaining the 
truth about it. The parties intended by the language used that the notice in each case 
should be given so soon after the fact transpired that, in view of all the circum- 
stances, it would be reasonably immediate. If a notice is given ‘with due diligence 
under the circumstances of the case, and without unnecessary and unreasonable 
delay,’ it will answer the requirements of the contract. * * * Whether the notices 
were reasonably immediate—like the kindred question of what is a reasonable time 
—are questions of fact that must be determined in the superior court.” 


Speaking to the subject in Harnden v. Ins. Co., 164 Mass. 382, 41 N. E. 658, 
659, 49 Am. St. Rep. 467, it was said by Morton, J., delivering the opinion of the 
court: “Whether the statement was ‘forthwith rendered’ depended on whether, tak- 
ing all of the circumstances and considerations into account, the plaintiff used due 
and reasonable diligence, if he did, then it was ‘forthwith rendered,’ within the 
fair meaning of the policy. And whether he did or did not was a question of fact 
for the jury.” 

Again, in Woodmen Accident Ass’n v. Pratt, 62 Neb. 673, 87 N. W. 546, 549, 
55 L. R. A. 291, 89 Am. St. Rep. 777, Holcomb, J., after a full review of the au- 
thorities says: “In respect of the rule of construing provisions in a contract of 
insurance for notice of accident and injury or loss or damage and proof of the 
same to be given ‘forthwith’ or “immediately,’ or within a stipulated time, the au- 
thorities are not entirely harmonious; and yet, from the examination we have been 
able to make in the limited time at our command, the great weight of authority is 
to the effect that the exercise of due diligence and reasonable effort on the part 
of the insured to meet the requirements thus imposed, to be determined under all 
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circumstances as disclosed in each individual case, is deemed a compliance with 
such provisions, although not within the time, according to the strict letter of the 
terms used in defining the same.” 

It may be conceded that the decisions on the subject are variant, some holding 
that, “as a man consents to bind himself, so shall he be bound,” according to the 
literal meaning of the terms used in the contract, while others seemingly take a 
more liberal view of what the parties really intended, look with disfavor upon for- 
feitures, and sustain a recovery even in the face of a failure strictly to comply 
with the requirements of notice, where the notice given complies substantially with 
the spirit and meaning of the contract. 14 R. C. L. 1333. With this latter view, 
our own decisions are in full accord. Allgood.v. Ins. Co., 186 N. C. 415, 119 S. E. 
561, 30 A. L. R. 652; Grabbs v. Ins. Co., 125 N. C. 389, 34 S. E. 503., 

It should be observed, perhaps, that we are not now dealing with a provision 
requiring something to be done before loss or injury, such as the payment of prem- 
iums at a stipulated time, or observing conditions which affect the nature and de- 
sirability of the risk. Such stipulations are usually regarded as of the essence of 
the contract, and on their compliance depends the life and success of the insurance 
company. Clifton v. Ins. Co., 168 N. C. 499, 84 S. E. 817. It is also conceded that 
there is a reasonable basis and valid cause for inserting the present stipulation in 
the contract. But the risk assumed has neither been increased, nor the rights of 
the defendant jeopardized, by the delay of the plaintiff in giving notice of the in- 
jury. We are not, therefore, disposed to adopt a hard and fast rule which would 
relieve the defendant from liability, voluntarily assumed on its part for a consider- 
ation, and deny to the plaintiff all rights of recovery. 

There was nothing said in Peeler v. Casualty Co., 197 N. C. 286, 148 S. E. 
261, which, when properly interpreted, militates in any way against our present posi- 
tion. : 

While the case is not altogether free from difficulty, we have concluded that, 
on the whole record, the verdict and judgment should be upheld. 

No error. 

Brogden, J., dissents. 





ROYAL INDEMNITY CO. v. GOODMAN et al. 
Court of Appeals of Ohio, Cuyahoga County. March II, 1929. 
168 Northeastern Reporter 61. 

1. INSURANCE—EVIDENCE IN ACTION DIRECTLY AGAINST INSURER 
HELD FOR JURY WHETHER ORAL CONTRACT OF INSURANCE 
WAS ENTERED INTO AND SUBSISTING AT TIME OF ACCIDENT 
(GEN. CODE, §§ 9510—3, 9510—4). 


In action by third party directly against insurer, under Gen. Code, §§ 9510—3, 
9510—4, to recover for injuries sustained when struck by insured’s automobile, evi- 
dence held to present question for jury whether oral contract of insurance covering 
public liability was entered into and subsisting at time of accident. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 


2. INSURANCE—PAROL CONTRACT OF INSURANCE IS VALID AND 

BINDING IN ABSENCE OF STATUTE (GEN. CODE, §§ 5438, 9587). 

In absence of statute, parol contract of insurance is valid and binding upon 
parties, notwithstanding Gen. Code, §§ 5438, 9587, prescribing manner in which 
written policies of insurance shall be executed, since such provisions refer only to 
manner in which final written policy shall be executed. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 


3. INSURANCE—IF MINDS OF PARTIES HAVE MET ON ESSENTIALS 
OF INSURANCE AGREEMENT, IT DOES NOT MATTER WHETHER 
FORM OF CONTRACT IS WRITTEN OR ORAL, IF ESSENTIAL 
TERMS ARE FULLY SPECIFIED. 

Insurance contract does not differ from other contracts, and, if minds of par- 
ties have met on essential part of agreement, it does not matter whether form of 
contract is written or oral, sq, long as. terms of contract are fully specified as to 
time when risk is to attach amount of insurance, and premiums. 


(For other cases, see Insurance, Dec. Dig. § 131[1].) 
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6. INSURANCE—THIRD PARTY PROCEEDING DIRECTLY AGAINST IN- 
SURER SEEKING MONEY JUDGMENT ON ISSUES TRIABLE TO 
JURY WAS ONLY REQUIRED TO ESTABLISH CASE BY PREPON- 
DERANCE OF EVIDENCE (GEN. CODE, §§ 9510—3, 9510—4). 

In action by third party directly against insurer, under Gen. Code, §§ 9510—3, 
9510—4, where third person sought a money judgment, and issues presented were 
triable to jury, third party was only required to establish material allegations of 
petition by preponderance of evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


7. INSURANCE—VERDICT FINDING PAROL INSURANCE CONTRACT 
WAS ENTERED INTO AND SUBSISTING AT TIME OF PLAINTIFF'S 
INJURIES HELD NOT MANIFESTLY AGAINST EVIDENCE (GEN. 
CODE, §§ 9510—3, 9510—4). 

In action by third party directly against insurer, under Gen. Code, §§ 9510—3, 
9510—4, to recover on parol contract of insurance, verdict finding parol contract 
of insurance covering ‘ublic liability was entered into and subsisting at time of 
plaintiff’s injuries held not manifestly against weight of evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 


Action by Sam Goodman, a minor, by Joseph Goodman, his next friend, against 
the Royal Indemnity Company and another. Judgment for plaintiff, and defendant 
named brings error. Affirmed.—[By Editorial Staff.] 

John H. McNeal, of Cleveland, for plaintiff in error. 

Paul Howland and Bloomberg & Wolf, all of Cleveland, for defendants in 
error. 

LEvINE, J. Error proceedings are prosecuted from the decision of the common 
pleas court, wherein the defendant in error, Sam Goodman, a minor, after a trial 
by jury, recovered a judgment against plaintiff in error. 

It appears from the. record that on June 3, 1922, defendant in error Eli A. 
Tischman purchased an automobile on the installment plan and gave a mortgage 
for the unpaid balance of the purchase price; that, on the same date, Tischman, 
the mortgagor, arranged as to the issuance of a fire and theft policy of insurance 
in his favor to protect the mortgagee as to the payment of the balance secured by 
mortgage. 

It is alleged in the petition that on the same date defendant in error Tischman 
arranged with plaintiff in error for public liability insurance under a parol con- 
tract of insurance against loss for injuries inflicted upon any person by said Tisch- 
man in the operation of his automobile. This allegation is denied in the answer of 
plaintiff in error. 


On June 13, 1922, Tischman, in the operation of his automobile, injured defend- 
ant in error Sam Goodman. On June 19, 1922, Tischman paid plaintiff in error for 
the liability insurance, which payment was accepted by plaintiff in error after no- 
tice of the accident and after knowledge that Tischman claimed liability insurance 
under parol contract. 


Plaintiff in error retained the payment until some time in November, 1922. 
About two months aiter the accident, plaintiff in error forwarded to Tischman, 
through the solicitor who placed the insurance, a written policy of automobile public 
liability insurance, which bore the date of June 20, 1922, which, Tischman; through 
his attorney, refused to accept, and which he returned to plaintiff in error, who 
has retained same ever since. As a result of the accident, in a suit instituted by 
Goodman against Tischman, a final judgment was recovered against Tischman in 
the sum of $7,000. No error proceedings from said judgment were prosecuted, and 
the same stands unmodified, unrevérsed, and in full force and effect. Said judg- 
ment was rendered October 23 1923. On March 1, 1924, defendant in error Good- 
man instituted suit against plaintiff in error alleging in his petition that Tischman 
was insured by the company on the date of the accident. Said suit was filed by 
Goodman under favor of the provisions of sections 9510—3 and 9510—4, General 
Code of Ohio. These sections of the Code, which permit suit by Sam Goodman 
against the insurance company, read as follows: 

“Sec. 9510—3. In respect to every contract of insurance made between an in- 
surance company and any person, firm or corporation by which such person, firm 
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or corporation is insured against loss or damage on account of the bodily injury 
or death by accident of any person for which loss or damage such person, firm or 
corporation is responsible, whenever a loss or damage occurs on account of a casu- 
alty covered by such contract of insurance, the liability of the insurance company 
shall become absolute, and the payment of said loss shall not depend upon the satis- 
faction by the assured of a final judgment against him for loss, or damage or death 
occasioned by such casualty. No such contract of insurance shall be cancelled or 
annulled by any agreement between the insurance company and the assured, aiter 
the said assured has become responsible for such loss or damage or death, and any 
such cancellation or annulment shall be void.” 

“Sec. 9510—4. Upon the recovery of a final judgment against any firm, per- 
son or corporation by any person, including administrators and executors, for loss 
or damage on account of bodily injury or death, if the defendant in such action 
was insured against loss or damage at the time when the right of action arose, the 
judgment creditor shall be entitled to have the insurance money provided for in 
the contract of insurance between the insurance company and the defendant applied 
to the satisfaction of the judgment, and if the judgment is not satisfied within thirty 
days aiter the date when it is rendered, the judgment creditor may proceed in a 
legal action against the defendant and the insurance company to reach and apply 
the insurance money to the satisfaction of the judgment.” 

Plaintiff in error asserts that it was entitled to a directed verdict in its favor, 
and that the trial court committed error in overruling its motion for a directed ver- 
dict. This motion for a directed verdict by plaintiff in error was based upon two 
grounds: First, that there is no evidence showing the existence of a liability con- 
tract of insurance between defendant in error Tischman and plaintiff in error; sec- 
ond, that, even conceding that there was a parol agreement as to a liability contract 
of insurance between the aforesaid parties, under the decisions of this state, a parol 
contract of insurance is of no validity whatsoever, and, in order to give force and 
effect to a contract of insurance, so as to hold the insurance company to its terms, 
that the same must be reduced to writing in the form of a policy and subscribed 
by certain officers of the company. 

{1] On the question as to whether any evidence was offered showing the exis- 
tence of a parol contract between the parties, it appears that on June 3, 1922, the 
Royal Indemnity Company was represented in Cleveland through its general counter- 
signing agent, the Davis & Farley Company, and that one Charles F. Thain had 
charge of the casualtv department of the Davis & Farley Company. It further ap- 
pears that in May, 1922, Thain engaged one H. M. Lind, credit manager for the 
Willys-Overland Company of Cleveland, on a commission basis to solicit and pro- 
cure for the Davis & Farley Company fire, theft and_public liability insurance in 
connection with the sale of automobiles by the W illys-Overland Company of Cleve- 
land. Quoting from the testimony of Mr. Lind: 

“Q. Well, what if anything did you have to do with liability insurance? A. 
Personally, under an arrangement with Davis & Farley, I was engaged by them on 
a percentage basis of the premium to handle such insurance as I could obtain for 
them. It had nothing whatever to do with Willys-Overland, however. 

“Q. You say that you made some arrangement with The Davis & Farley Com- 
pany to be paid for business you could place with them. Do you recall who you 
talked with or who made that arrangement with you? A. Mr. Thain. 

“Q. And about when was that, as you recall? A. The exact date I haven't 
available, but it was in the month of May, some time early in the month. 

“Q. 1922? A. 1922. 

“Q. You know who Mr. Thain was, I suppose? A. Quite clearly; I knew who 
he was at that time; I had not had any dealings with him previous to that time. 


“Q. Where did you see him? Did he come to your place? A. At my office. 


“Q. And was the arrangement made at his suggestion or yours? Did you ask 
for him or did he come there? A. I was solicited by a number of insurance men, 
their names unknown at the present time; our fire and theft insurance, if I may 
speak in my own words, as I said, had to be bought by the purchaser and as a 
matter of convenience to the purchaser I would ask him if he had any particular 
preference as to who would handle his fire and theft insurance. If not, I would 
be glad to take care of it for him. I was handing that insurance business to such 
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insurance companies as would come in. I got no remuneration, just an accommo- 
dation to the purchaser, a great many of them would ask me if I could do that, if 
I would like to handle it for them. 

“Q. That was the condition that obtained prior to Mr. Thain coming to see 
you? A. Yes. 

“Q. Now, when Mr. Thain came to see you from The Davis & Farley Co., 
you made an arrangement to throw all business that you could to The Davis & 
Farley Co.? A. Mr. Thain showed me where it would naturally be to my benefit 
to place it with his firm, and I agreed to do so. 

“Q. And he was to pay you a certain commission for all business you threw 
them? <A. A certain commission for all business I placed through them after the 
date of that agreement. 

“Q. It is immaterial, I guess, but what was the commission that you were to 
be paid? A. The commission on fire and theft insurance was 15 per cent., and, 
_ on, as I got some liability insurance, that was ten per cent., if I recall correct- 
y. 

“Q. Ten per cent. of the premium? <A. Ten per cent. of the premium. 

“Q. And on the renewals, was there anything coming to you? A. Well, I 
never got that far.” 

Thain, who was called as a witness for plaintiff in error, admitted that he 
called on Lind to solicit insurance and made an agreement with him whereby, for 
a commission, he was to give his insurance to the Davis & Farley Company. 

On June 3, 1922, the date that Tischman purchased his automobile from the 
Willys-Overland Company, according to the usual custom Tischman was required 
to furnish to the automobile company fire and theft insurance for its protection. 
Lind, credit manager for the Willys-Overland Company, offered to take care of 
same for Tischman. Tischman requested public liability insurance in addition to 
fire and theft, and he asked Mr. Lind to procure the same. In the presence of Mr. 
Tischman, according to the testimony, Mr. Lind telephoned to the Davis & Farley 
Company, and inquired as to the rates of public liability insurance. Upon ascer- 
taining the rates, Lind appraised Tischman concerning the same. Tischman there- 
upon ordered public liability insurance, within the limits of $10,000. Lind immed- 
iately ordered both fire and theft and public liability insurance from the Davis & 
Farley Company for Tischman. 

Lind stated on the witness stand that, when he telephoned the Davis & Farley 
Company concerning rates on public liability insurance, he talked with a Mr. Henry; 
that Mr. Henry told him that his end of the business was limited to fire and theft; 
that the matter of liability insurance must be referred to a Mr. Thain, who was in 
charge of same: that he got in touch with Mr. Thain and secured the information 
from him. He stated that Mr. Thain inquired as to what kind of liability insurance 
Mr. Tischman wanted, whether it was a “5—10,” as they term it, or a “10—10,” 
meaning in thousands of dollars. Upon imparting the information to Mr. Tisch- 
man, he decided to take out a public liability insurance policy usuafly described as 
a “10—10.” Mr. Lind informed Mr. Thain as to the kind of insurance Mr. Tisch- 
man wanted, and Mr. Thain told him that he would be taken care of, and that he 
would have him covered. 

We quote the exact language of Mr. Lind’s testimony. 

“Q. And what did he say to you with reference to the casualty liability as to 
whether he was to be covered or not? A. Oh, he told me distinctly that he was 
covered.” 


This testimony of Lind was fully corroborated by the testimony of Tischman, 
who, according to the testimony, was standing at Lind’s desk at the time the insur- 
ance was placed. 


We are unable to see, despite the conflict in the record on this point, that there 
is a total want of evidence supporting the claim of the defendant in error that a 
parol contract of insurance was entered into between Mr. Tischman and plaintiff 
in error on June 3, 1922. It follows, therefore, that the trial court was correct in 
overruling the motion of plaintiff in error for a directed verdict upon the ground 
that there was no evidence tending to substantiate the claim of defendant in error 
that there was a parol contract of insurance entered into between the parties on 


June 3, 1922. 
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[2] In the support of the second ground, namely, that a parol contract of in- 
surance is of no validity whatsoever under the law of Ohio, we are cited principally 
to the case of Cockerill v. Cincinnati Mutual Ins. Co., 16 Ohio, 148. 

It is held in the Cockerill Case (page 164) : 

(1) That a policy of insurance must be in writing. 

(2) That a parol contract of insurance is unknown to the laws of the state of 
Ohio. 

The last word on the subject of parol contracts of insurance is found in Hart- 
ford Fire Ins. Co. v. Whitman, 75 Ohio St. 312, 79 N. E. 459, 9 Ann. Cas. 218. We 
quote from the syllabus: 

“1, A parol contract of insurance, as distinguished from a parol agreement to 
issue a policy, must not be executory, but must take effect in presenti. 

“2 In order to establish the relation of insurer and insured, in parol, as ex- 
isting before the delivery of the policy, the plaintiff must do so by full and clear 

roof.” 

? Taking the syllabus above quoted as our guide, there can no longer be any 
question in Ohio that a parol contract of insurance is valid and binding upon the 
arties. 

: Plaintiff in error also relies upon sections 5438 and 9587, General Code of Ohio, 
which read as follows: 

Section 5438. “An insurance company or agent legally authorized to transact 
insurance business in this state shall not write, place or cause to be written or 
placed, a policy, renewal of policy or contract for insurance upon property, situated 
or located in this state except through a legally authorized agent in this state, who 
shall countersign all policies so issued and enter the payment of the premium upon 
his record. The writing, renewal placing or causing to be written or placed on 
a policy of insurance, in any other manner or form is a violation of the law pro- 
viding for the payment of taxes by foreign insurance companies doing business in 
the State of Ohio, as set out and provided in this chapter. Provided, that any au- 
thorized agent of an insurance company duly authorized to transact business in 
this state may procure the insurance of risks or parts of in other like companies 
duly authorized to transact business in this state, and may pay a commission thereon 
to such agent. But such insurance shall be consummated through a duly licensed 
resident agent only f the company taking the risk. Provided further, that any 
authorized agent of an insurance company duly authorized to transact business in 
this state may accept business from such insurance brokers only as duly authorized 
and licensed as provided in section 644—2, and such agent may pay a commission 
thereon to such broker.” 

Section 9587. “Policies or contracts of insurance made or entered into by the 
company may be made either with or without its seal. They shall be subscribed by 
the president or such other officer as the directors designate for that purpose, and 


be attested by the secretary. When so subscribed and attested, they shall be obli- 
gatory on the company.” 


It is urged, therefore, that the language of the statute necessarily presupposes 
that the contract, the policy of insurance, shall be in writing. In answer to this 
latter claim, it may be stated that these sections which prescribe the manner in 
which written policies of insurance shall be executed refer only to the manner in 
which the final written policy shall be executed. It was held in Dayton Ins. Co. v. 
Kelly, 24 Ohio St. 345, 15 Am. Rep. 612, that: 


“Where the charter confers upon an insurance company power ‘generally to do 
and perform all things relative to the object of the association,’ and provides in a 
subsequent section that ‘all policies or contracts of insurance’ shall be subscribed 
by the president or some other officer designated by the board of directors for that 
purpose, the latter provision does not disable the company from binding itself by 
contracts for policies and immediate insurance executed in other modes and by 


other agents, but merely prescribes the manner in which the final contract or policy 
shall be executed.” 


_ _ [3] In the absence of statutes requiring insurance contracts to be in writing 
it has been generally held that oral contracts of automobile insurance are legal and 
binding, and, so far as the law of Ohio is concerned, an insurance contract does not 
differ from other contracts, and, if the minds of the parties have met in regard 
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to the essential part of the agreement it does not matter whether the form of the 
contract is written or oral, so long as the terms of the contract are fully specified 
as to the time when the risk is to attach, the amount of indemnity, and the pre- 
miums. 

An analysis of the record shows that the question which was presented in the 
trial of this case was: Does the evidence offered in this case tend to show that 
the Royal Indemnity Company entered into an oral contract with Mr. Tischman 
on the 3d day of June, 1922, covering the subject, of public liability, and was such 
oral contract subsisting between the parties at the time Tischman’s automobile in- 
jured Sam Goodman? We hold that the trial court was correct in overruling the 
plaintiff in error’s motion for a directed verdict in its favor and in submitting this 
question to the jury for its determination. 

Another assignment of error is strenuously urged by plaintiff in error, namely, 
that the court committed error in its general charge to the jury on the subject of 
the burden of proof, and also that the court committed error in refusing to charge 
the jury, at the request of plaintiff in error, that the defendant in error was re- 
quired to introduce full, clear, and convincing proof as to the issues raised in the 
case, as a matter of law, before defendant in error would be entitled to a verdict. 

We quote from the general charge of the court: 

“Now, the burden of proof in this case is upon the plaintiff, Samuel Good- 
man, and before the plaintiff would be entitled to recover a verdict at your hands 
he must prove to you by a preponderance of the evidence the material allegations 
of his petition. In order to entitle the plaintiff to recover in this action he must 
prove to you by a preponderance of the evidence that on June 13, 1922, at the 
time of the accident to the Goodman boy, the defendant Tischman was insured 
against loss or damage on account of bodily injury of any person caused by the 
accident of Tischman. If the plaintiff does prove these matters and things to 
you by a preponderance of the evidence then he would be entitled to recover a 
verdict at your hands against the defendant in the sum of $7000.00, together with 
interest thereon from the 23d day of November, 1923, up to the present time. If 
the plaintiff fails to prove these matters to you by a preponderance of the evidence, 
then the plaintiff cannot recover, and, in such event, your verdict should be for 
the defendant.” 

It will be seen from the above that the court told the jury that the burden 
was upon the plaintiff to establish the material allegations of his petition by a 
preponderance of the evidence. Plaintiff in error, through its counsel, requested 
the trial court to correct his general charge to the jury as to the burden of 
proof, and to state to the jury that the plaintiff was reqtired te produce full, 
clear, and convincing proof as to the issues raised in the case before he would 
be entitled to a verdict. The court refused the request, and an exception was 
noted. It is claimed that, in charging on the question of burden of proof, and 
in refusing to comply with plaintiff in error’s request, the trial court ignored and 
disregarded the mandate of the Court of Appeals in the case of Goodman v. Royal 
Indemnity Co., 24 Ohio App. 357, 157 N. E. 311. 

In the first trial of this same case between the same parties, the trial court 
directed a verdict in favor of the plaintiff in error. Error proceedings were 
prosecuted to the Court of Appeals of Cuyahoga county, wherein said judgment 
of the common pleas court was reversed. Quoting from the opinion of Sullivan, 
J., in Goodman v. Royal Indemnity Co., supra, at page 364 of 24 Ohio App., 157 
NE. S13: 


“Under such a claim the plaintiff had a right to recover if the proof was 
clear and convincing, because that is the degree which is required of this character 
of evidence. These elements, in addition to the fact that the policy of insurance 
was refused, instead of unconditionally accepted, make applicable, we think, the 
principle laid down in the case of Hartford Fire Ins. Co. v. Whitman 75 Ohio 
St. 312, 79 N. E. 459, 9 Ann. Cas. 218, the syllabus of which we quote: 


“ *4 parol contract of insurance, as distinguished from a parol agreement 
to issue a policy, must not be executory, but must take effect in praesenti. In 
order to establish the relation of insurer and insured, in parol, as existing hefore 
the delivery of the policy, the plaintiff must do so by full and clear proof.’ ’ 
Plaintiff in error contends that the above quotation establishes the law of 
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the case, and requires the trial judge to charge the jury that the plaintiff could 
not recover in this case unless the evidence was clear and convincing, indicating 
thereby a higher degree of proof than a mere preponderance. 

The rule as to the law of the case was laid down in Gohman y. City of 
St. Bernard, 111 Ohio St. 726, 146 N. E. 291, 41 A. L. R. 1057, in which the 
doctrine is clearly stated, quoting 4 Corpus Juris, p. 1093, as follows: 

“It is a rule of general application that the decision of an appellate court in 
a case is the law of that case on the point presented throughout all the subsequent 
proceedings in the case in both the trial and the appellate courts, and no question 
necessarily involved and decided on that appeal will be considered on a second 
appeal or writ of error in the same case, provided the facts and issues are sub- 
stantially the same as those on which the first decision rested.” 

An analysis of the decision of this court in the former case will show, as 
appears in the journal entry, “that in the opinion of the Court of Appeals sub- 
stantial justice has not been done the party complaining, as shown by the record 
of the proceedings and judgment under review, and the judgment of said Court 
of Common Pleas is reversed for error in rendering judgment on statements of 
counsel; no other error appearing in the record, this cause is remanded to said 
Court of Common Pleas for further proceedings. * * *” 

[4] The ground of reversal was that this court was of the opinion that the 
common pleas court committed error in directing a verdict upon the state of the 
record as it then came to this court. It appears that no evidence was introduced; 
no question of evidence or degree of proof was involved; and that the judgment 
of the court in sustaining plaintiff in error’s motion for a directed verdict was 
based entirely upon the petition and statement of counsel in the former trial. In 
the present case the record shows a complete trial upon the evidence and the law. 
In other words, the statement found in the opinion rendered in the former case 
before this court, as to the degree of proof not having been involved in the case 
as it then stood, and not having been necessary in order to reach the conclusion 
which the court reached, cannot be invoked as the law of the case so as to make 
it binding upon the trial court in the second trial, which is now before us for 
review. 

[5] There can be no question that, if the aim of a lawsuit is to enforce specific 
performance of an oral agreement to issue a policy, before a court of equity would 
grant a decree of specific performance, the evidence presented to it must be full, 
clear, and convincing, as is required in all cases seeking equitable relief. 

[6] Where the prayer seeks a money judgment only, which is triable to a 
jury, the rule as to the burden of proof is that the plaintiff must establish the 
material allegations of his petition by a preponderance of the evidence. 

The case at bar being a suit at law, triable to a jury, must be treated the same 
as other money only cases. 

We hold, therefore, that the charge of the court as to the degree of proof 
correctly stated the law. Once we eliminate from this case the question of the 
binding effect of parol contracts of insurance, and come to the conclusion that 
such parol contracts of insurance are valid and binding between the parties, the 
entire case resolves itself into a question of fact, namely, Do the facts proven 
in this case tend to show that the Royal Indemnity Company had entered into 
a parol contract with Mr. Tischman covering the matter of public liability insur- 
ance, and was such contract subsisting at the time of the accident which resulted 
in the injuries to Sam Goodman? 

[7] Upon a fair presentation of this question to the jury, the jury was within 
its province in answering that question in the affirmative, and there is nothing 
left for our consideration except whether or not the verdict of the jury is mani- 
festly against the weight of the evidence. A review of the record lends strong 
probability as to the correctness of the jury’s conclusion, and we are unable to 
interfere with said conclusion of the jury. 

The judgment of the common pleas court will therefore be affirmed. 

Judgment affirmed. 

Vickery, P. J., and Sullivan, J., concur. 
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HEFFERNAN v. MILWAUKEE MECHANICS’ INS. CO. 
Court of Appeals of Ohio, Cuyahoga County. April 29, 1929. 
169 Northeastern Reporter 33. 
INSURANCE—INSURER COULD NOT RECOVER, UNDER EXCEPTION 
IN THEFT POLICY, MONEY PAID WIFE FOR AUTOMOBILE 
STOLEN BY HUSBAND, NOT LIVING WITH WIFE; “HOUSEHOLD.” 
Where husband, not living with wife, though not divorced, without knowledge 
or consent of wife, took automobile, and insurance company paid wife for theft 
of automobile, insurance company could not recover money paid, under provision 
of policy that company would not be liable for theft by any person in assured’s 
“household,” for, although husband could not be convicted for theft of automo- 
bile, he was not member of household. 


(For other cases, see Insurance, Dec. Dig. § 425.) 


Action by the Milwaukee Mechanics’ Insurance Company against Helen Heffer- 
nan. Judgment in favor of plaintiff, and defendant brings error. Reversed, and 
judgment entered for defendant—[By Editorial Staff.] 

C. F. McConnell, of Cleveland, for plaintiff in error. 

Quigley & Byrnes, of Cleveland, for defendant in error. 

Vickery, P. J. This cause comes into this court on a petition in error to the 
municipal court of the city of Cleveland, the purpose being to reverse a judg- 
ment rendered upon a verdict of a jury in favor of the defendant in error, who 
was plaintiff below. Several errors are urged by plaintiff in error, Helen Hef- 
fernan, why this judgment, and the verdict upon which it is based, should be 
set aside and reversed. 

The situation is rather a novel one as shown by this record. The facts are 
largely conceded. From the record we learn that the plaintiff in error was the 
owner of an automobile. The bill of sale was in her name, and she had paid 
for the automobile, and while thus owning this automobile she took out a policy 
of insurance with the defendant in error company against theft, robbery, and 
pilfering, and there may be other conditions of the policy, but these are the. only 
ones applicable to the case at bar; that while this policy was in full force, 
and the premium paid, the automobile was stolen from her, and she did not gain 
possession of the car again, or learn anything at all about it until long after- 
wards, if ever; but within the time prescribed in the policy she made proof of 
her loss, and reported the theft or loss of her car to the police, and, as already 
stated, she made a claim to the insurance company, who, upon investigation, found 
that the car had been stolen, and paid to her the amount of money that the car 
was insured for. 

Some long time afterwards the police discovered this car and reported it to 
the plaintiff in error, the former owner of the car, and, the insurance company 
having paid for the car, the police gave it the information also. Whereupon 
an investigation was apparently made by the insurance company, and it found, 
to its satisfaction, that this car had been taken or stolen by the husband of Mrs. 
Heffernan, and demanded the return of the money, on the theory of an exception 
in its favor contained in the policy, which in effect is as follows: “Excepting by 
any person or persons in the assured’s household or in the assured’s service or 
employment, whether the theft, robbery or pilferage occur during the hours of 
such service or employment or not.” The insurance company claims that, inasmuch 
as this automobile was stolen by the husband, there could be no such thing as 
a theft, and, consequently, the condition of the policy had not been broken, and 
the money was paid under a mistake of fact, and could be recovered. That was 
the theory of the defendant in error’s lawsuit, when it was plaintiff in a suit to 
recover this money. 

Now there are two things to note in this exception: That there must not only 
be a theft, but, in order to exempt the company from liability, the automobile 
must be taken by some person who is not a member of the household or in the 
employ or service of the insured. Now the record in this case—as it is conceded 
that the plaintiff in error and her husband did not and had not lived together 
for some time—shows that the husband was not a member of her household. It 
seems that she had brought a suit for divorce and custody of the children, and 
alimony, against him, and he had filed a cross-petition against her. The court, 
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hearing the divorce proceedings on the petition and cross-petition, had refused 
the divorce to either of the parties, and dismissed the cross-petition, and allowed 
the plaintiff alimony or support for the children from the busband, and ordered 


-him to pay it, which the record shows he had not paid; nor was he living in, 


nor was he a member of, the household, and had not been for some length of 
time prior to this so-called theft; but, the bonds of matrimony not being dissolved, 
the parties were still husband and wife, and it is claimed that in that relation 
the husband could not be guilty of theft from the wife. 

As a proposition of criminal law, we would at once concede that this is true; 
that notwithstanding the vast latitude in the rights of women, so far as con- 
tracting and being contracted with, and so far as owning property separate and 
independent of the husband, are concerned, the fiction still remains that, so far 
as criminal acts are concerned, the husband could not steal from the wife, nor 
the wife from the husband, for, however incongruous the relations may be, however 
strained, however long they may have lived apart from each other, however much 
they may contract and enforce contracts between themselves, they are in the eyes 
of the law one, and the property of the one is the property of the other, to the 
extent, at least, that one of the parties cannot be found guilty of stealing from 
the other. That seems to have been the view that the judge below took of this, 
and, if her view was correct, she should not have submitted this to the jury, 
but should have directed a verdict, because the facts are without question and are 
beyond dispute. 

But now, does it follow that, because the husband could not be convicted in 
a criminal court of stealing his wife’s automobile, an insurance company would 
not be liable upon a theft policy? It is the exception that governs the question 
of the theft. If a husband, not being a member of the family, not being in the 
employ or the service of the family, took this property away with the intention 
of converting it to his own use, and depriving the wife permanently of the control 
and ownership of it. he would be guilty of theft, so far as the definition of theft 
is concerned, and it is only the peculiar fiction in the law of the husband and 
wife being one that prevents a successful criminal prosecution against him. This 
wife owned this automobile. She insured it, and paid the premium, and to all 
intents and purposes this car was stolen from her, and she was deprived of the 
control and ownership of it, and this car was taken against her will, with the 
intention of permanently depriving her of control over it. 


Now, the exception in the insurance policy is that, if an article is stolen by 
a member of the household or by some one in service, then, no matter whether 
the party could be convicted of larceny or not, the insurance company is not 
responsible, because it comes within the exception. Let me illustrate: I have a 
gardener working on my place. I have an automobile. It is insured against theft, 
and if that gardener should steal my automobile he could be convicted of stealing, 
but I could not hold the insurance company, because he was a member of 
my household or in my service. Now, if that is true, the converse of that can 
likewise be true; that is, if the car be stolen by anybody who is not a member 
of the household, or who is not in service in the household, the insurance com- 
pany can be held responsible, even though you could not convict the thief for 
the larceny. In other words, if the insurance company who made this policy 
wanted to guard against the taking of an automobile by a man who in the eyes 
of the law is the husband, but as a matter of fact is not a resident or an inmate 
of the family, either by service or living in the family, it might do so by putting 
such a provision in the policy. Not having done so, the question resolves itself 
down to this: That this car was stolen from the possession of the insured, the 
plaintiff in error, but the-mere fact that the thief was the husband, and, because 
of the relation existing between him and the insured, cannot be prosecuted success- 
fully in a criminal prosecution, does not release the insurance company from lia- 
bility upon its policy, where, as a matter of fact, the thief, although the husband 
was not a member of the household. 


The record in this case shows that this car was taken without the knowledge 
and without the consent of the plaintiff in error, wrongfully taken, by a person 
who was not an inmate of her family, and had not been such for a long time, 
and by one not in service, nor had he ever been in service, and was taken for 
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the purpose of depriving her of the control and ownership of this car, and the 
policy of insurance covered this kind of a loss, and if the insurance company wants 
to make other exceptions in its policy, it must put them in. Furthermore, we 
do not think it is necessary to construe the word “theft” in this policy as an act 
so in violation of the law that the one who commits the act must necessarily be 
convicted of the crime of larceny. In other words, there may be a theft without 
necessarily subjecting the person who steals the article to the punishment for 
larceny. 

Now, there is nothing in this record to show that there was any collusion 
between the husband and wife. On the contrary, it is definitely stated that there 
was no collusion; that this woman was acting in good faith when she presented 
her claim, and that the insurance company, believing that she acted in good faith, 
voluntarily paid the money over to her. Now, there was no mistake of fact; 
the insurance company at the time did not know who took the machine, neither 
did the wife; but the record does show that it was not taken by one who comes 
within the exception here, and the only loop-hole on which the defendant in error 
won, and hopes to win, is because years afterwards it turned out that a husband, 
who was not living with his family, but who had separated from his wife and 
family, and was not an inmate of the household, took the car. Then the insurance 
company brought the action to recover this money that was paid under what it 
claims a mistake of facts. As already stated, the only fact it relies upon is that 
because, notwithstanding the broken relation between these persons, or at least 
the relation strained to such an extent that they lived separate and apart, the 
husband not even supporting his children, they still were one in the eyes of the 
law. 

We think we have said enough to show that in our judgment this theft was 
complete, and it was not perpetrated by one who comes within the exception, and 
it makes no difference whether the person who stole this car could be successfully 
prosecuted or not. It was a theft within the meaning of this policy, and, the 
insurance company having paid the money, we think there was error in the court’s 
permitting it to maintain a suit to recover. 

We think the verdict, and the judgment based thereon, is contrary to the 
weight of the evidence, and is contrary to the law; that the court should have 
granted a new trial, or entered up a judgment for the defendant below upon this 
record. Such having been the judgment which the court ought to have rendered, 
we will reverse this case and enter up final judgment for the plaintiff in 
error. 

Judgment reversed, and judgment for plaintiff in error. 

Sullivan and Levine, JJ., concur. 


DRUCKER v. DUTCHER et al. 
Court of Appeals of Ohio, Butler County. July 15, 1929. 
169 Northeastern Reporter 311. 

1. INSURANCE—SAME INDIVIDUAL MAY BE INSURANCE AGENT 
AND BROKER AND REPRESENT APPLICANT FOR INSURANCE OR 
INSURANCE COMPANY AT DIFFERENT TIMES. 

The same individual may be an insurance agent and an insurance broker, and 
may represent an applicant for insurance or an insurance company at different 
times. 

(For other cases, see Insurance, Dec. Dig. § 98.) 


2. INSURANCE—EVIDENCE HELD TO SHOW THAT ONE TAKING 
APPLICATION FOR LIABILITY INSURANCE ACTED AS INSUR- 
ANCE BROKER AND AGENT FOR APPLICANT. 

In action against insured and liability insurer, under Gen. Code, § 9510—4, to 
collect judgment for damage inflicted by insured automobile, evidence held to show 
that one who took and forwarded application for insurance acted as insurance 
broker and was agent of insured, not insurer, in securing insurance. 


(For other cases, see Insurance, Dec. Dig. § 100.) 
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3. INSURANCE—DELIVERY OF LIABILITY POLICIES TO BROKER PRO- 
CURING INSURANCE ON CONDITION THAT HE BE RESPONSIBLE 
FOR PREMIUMS HELD DELIVERY TO INSURED’S AGENT. 
Insurance company’s delivery of liability insurance policies to broker, who 

acted as insured’s agent in securing insurance, on condition that agent be responsible 

for premiums, held a delivery to agent, so that policies were in force and effect 
at time of accident and judgment against insured for resulting damages, though 
never delivered to insured. 


(For other cases, see Insurance, Dec. Dig. § 136[2].) 


4. INSURANCE—EVIDENCE HELD NOT TO SHOW THAT LIABILITY 
POLICIES IN EFFECT ON DELIVERY TO INSURED’S AGENT WERE 
RETURNED BEFORE LIABILITY ATTACHED (Gen. Code, § 9510—4). 
In action against insured and liability insurer, under Gen. Code, § 9510—4, 

to collect judgment for damages inflicted by insured automobile, evidence held not 

to show that liability policies in effect on delivery to broker acting as insured’s 
agent in securing insurance were returned before liability attached. 


(For other cases, see Insurance, Dec. Dig. § 242.) 


Action by Bessie Franklin Drucker against James H. Dutcher and another. 
Judgment for defendants, and plaintiff brings error. Reversed and remanded.— 
[By Editorial Staff.] 

Andrews, Andrews & Rogers, of Hamilton, and Albert L. Weinstein and W. 
Donald Hall, both of Cincinnati, for plaintiff in error. 

Harry S. Wonnell, of Hamilton, for defendant in error Insurance Co. 

Ross, J. This case comes into this court on error from the court of common 
pleas of Butler county, Ohio, wherein a judgment was rendered in favor of the 
defendants in error, James H. Dutcher and the Travelers’ Insurance Company, 
defendants below. 

Plaintiff in error, Bessie Franklin Drucker, filed a suit against James H. 
Dutcher, for damages received by reason of the negligent operation of an auto- 
mobile by Dutcher, and, on October 16, 1924, judgment was entered in her favor 
against him in the sum of $1,000. 

She then commenced an action under General Code, § 9510—4, against the 
Travelers’ Insurance Company, to collect said judgment, by reason of a policy of 
insurance alleged to have been issued by the Travelers’ Insurance Company to 
said Dutcher, covering the automobile which inflicted the damage. The accident 
occurred on October 13, 1923. 

The answer of the insurance company was a general denial. 

The record shows that Dutcher went to the office of John W. Krauth, an 
insurance broker, to inquire about public liability insurance on certain automobiles 
he was operating, and that Krauth, not being a general agent of the Travelers’ 
Insurance Company, but only a broker, took his application for said insurance and 
forwarded same to the Travelers’ Insurance Company on his behalf. It being 
necessary for Dutcher to be covered with insurance in order to get his license 
from the city of Hamilton, an employee of Krauth wrote the following letter 
upon the letterhead of Krauth, which letterhead indicates that he was agent for 
the Royal Insurance Company. The letter reads: 

“Royal Insurance Company. 

“Western Department, Chicago. 

“J. W. Krauth, Agent, 
“11 So. Front St., Hamilton, Ohio. 
“September 8, 1923. 
“To Whom It May Concern: 

“The bearer Mr. J. H. Dutcher has this date been covered for public liability 
and property damage insurance in the Travelers’ Insurance Company of Hartford, 
Conn. Liability coverage $10,000-$20,000 limits and property damage $1,000. This 
is to cover on two Studebaker cars motor numbers EK 3454 and EK 20779. 

“J. W. Krauth, Agent, 
“Per E. M. Mick.” 

The city being satisfied with this letter, he later on received the license to 

operate the automobile; the city of Hamilton deeming said letter sufficient coverage. 
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The Travelers’ Insurance Company executed the policies and sent them to Krauth, 
with instructions that, if he delivered them, he would be responsible for the 
premium. 

Dutcher never paid the premiums, and the policies were never given to him 
by Krauth. 

The policies were ultimately returned to the insurance company, but there 
is no evidence indicating when this was done. They were not produced in evi- 
dence; it being indicated that they had been destroyed. 

The case was tried to the court without the intervention of a jury, and, at 
the close of the testimony of the plaintiff below, the insurance company moved 
for judgment on the merits, which was granted; judgment being entered 
accordingly. 

It is the contention of the insurance company that there never was a contract 
of insurance between Dutcher and the company for the following reasons: That 
the policies of insurance were delivered to Krauth with the stipulation that, if 
he delivered them, he would be responsible for the premiums; that he held them 
and returned them to the insurance company; that Dutcher failed to pay the 
premiums; and that there was no delivery of the policies. It is also contended 
that the binder was ineffective, because Krauth was a broker and not an agent 
of the insurance company. 

The whole question in this case depends upon the character of the relation 
Krauth bore to the respective parties at the time of the transactions included in 
the record. 

[1] It is true that the same individual may be an insurance agent and an 
insurance broker; he may represent an applicant for insurance, or he may represent 
an insurance company, at different times. 

[2] It is the urgent contention of counsel for the insurance company that 
the evidence shows that Krauth acted in this case as an insurance broker. In 
this conclusion we agree. 

While Krauth testified in the earlier part of his testimony that ne was agent 
for the Travelers’ Insurance Company, it later appears from his testimony that 
he was not such agent in writing liability insurance on automobiles. The office 
of the company authorized to do this was at Dayton. 

Krauth stated in answer to a question: 

“Q. Did you have any agency contract with the Travelers’ Insurance Com- 
pany, or did you just write as a broker? A. I don’t think I had an agency contract 
with the Travelers. My recollection is that I did not have. 

He further answered: 

“Q. And any business that you wrote for the Travelers’ Insurance Company 
in what relation did you write it? A. As a broker.” 

Again: 

“Q. What authority did you have in applications or in matters of insurance 
of automobiles against public liability in the Travelers’ Insurance Company? A. To 
submit applications for their approval and issuance. 

“Q. Did you have any authority to write any policy for the Travelers’ Insur- 
ance Company? A. No, sir.” 

He further testified : 


“Q. Don’t you know that the Travelers’ Insurance Company only issues policies 
for public liability for automobiles from either their home office or their Dayton 
office? <A. Yes, sir. 

“Q. You issued none of those kind of policies? A. No, sir.” 

It is evident, therefore, that Krauth was a broker, and that, when Dutcher 
came to his office and requested liability insurance, Krauth represented him 
(Dutcher) in securing the same, and was Dutcher’s agent for such purpose. 


[3] The record shows that the policies were executed by the insurance com- 
pany and delivered to Krauth. He says: “The Travelers’ Insurance Company, 
at my request, and, after their inspector had written on these two particular Stude- 
baker cars, issued policies on this condition, that since they knew nothing of the 
financial standing of this man Dutcher, that I was to be held responsible for the 
premiums. They were sent to my office.” 


The delivery by the insurance company of these policies to Krauth, Dutcher’s 
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agent, we hold, under this evidence, was unquestionably a delivery of the policies 
to Dutcher, and they were therefore unquestionably in force and effect at the time 
of said delivery. 

An “insurance broker” is defined in 9 Corpus Juris, 509, § 5: “An insurance 
broker is one who acts as middleman between the insured and the insurer; one 
who solicits contracts from the public under no employment from any special 
company, but, having secured an order, places the insurance with the company 
selected by the insured or, in the absence of any selection by him, then with the 
company selected by such broker.” 

“Insurance broker” is also defined in 32 Corpus Juris, p. 1054, § 129: “An 
insurance broker, like other brokers, is primarily the agent of the person who 
first employs him, and, therefore, an insurance broker or agent employed to procure 
insurance for another, ordinarily is not the agent of the company, and owes no 
duty to it; but is the agent of the insured as to all matters within the scope 
of his employment, and acts or knowledge of such broker or agent will be binding 
on or imputed to insured and not to the company. In the absence of statute such 
broker or agent is the agent of insured, even though he solicits the insurance, 
or the policy is delivered to him, and he collects the premium as agent of the 
company ; and even though he receives his compensation from the company or its 
agent. 

[4] It is claimed that the policies were returned before the liability attached. 
Krauth testified: “I cannot tell at this time when those policies were returned.” 
And again: “The policies were held in my office I can’t say how long.” 

He was asked: “Q. Do you know how long it was in the office?” 

His answer was: “A. No, I can’t say.” 

His clerk also testified to the same effect. 

There is nothing, therefore, in the record to indicate that these policies, in 
effect upon delivery to Krauth, were not in force and effect at the time of the 
accident and at the time of the judgment against Dutcher. 

It is urged by counsel for the defendants in error that the plaintiff below 
endeavored to straddle the issues. The record to a certain extent justifies such 
a position, for, if Krauth was an agent of the Travelers’ Insurance Company, 
then the action of his office, in executing the binder followed by the delivery of 
the policies to him, might amount to such an authority by way of ratification 
that the insurance company would be estopped to deny his authority. 

There is, however, nothing in the record to show that Krauth had the authority 
to issue binders, and the effect of the evidence is to the contrary. It is not neces- 
sary, in our view of the case, to pass upon the effect of this binder. 

Under the evidence introduced, the liability of the insurance company can be 
predicated upon the execution of the policies and the delivery of same to a broker, 
who was acting as agent for the applicant for insurance, Dutcher. 

For the reasons given, the judgment of the court of common pleas of Butler 
county, Ohio, is reversed. 

Judgment reversed, and cause remanded for a new trial. 

Cushing, P. J., and Hamilton, J., concur. 


REPUBLIC THRIFT SYNDICATE v. ATKINSON. (No. 3318.) 
Court of Civil Appeals of Texas. Amarillo. Nov. 20, 1929. 
21 Southwestern Reporter (2d) 1102. 
1. BILLS AND NOTES—DEFENDANT’S TRANSMISSION OF DRAFT, 
WITH INSTRUCTIONS TO DELIVER IT TO AUTOMOBILE DEALER 
IN PAYMENT OF CAR, AND LETTER WHICH REQUESTED DEAL- 
ER TO SECURE INSURANCE, HELD NOT TO MAKE PROCURING 
INSURANCE CONDITION PRECEDENT TO DELIVERY OF DRAFT. 
In action by automobile dealer for nonpayment of draft given by defendant 
for balance of purchase price of car bought by third party, letter sent by defendant 
to bank, inclosing draft, and instructing bank to deliver draft to dealer when the 
purchaser of the car should sign note and mortgage, and defendant’s letter to 
dealer, indicating that draft would be turned over after purchaser’s execution of 
mortgage, and also requesting dealer to secure insurance on car sold, did not make 
obtaining of insurance condition precedent to closing of deal, and did not justify 
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defendant’s refusal to pay check or draft, on ground that the car had been destroyed 
by fire before insurance had been secured thereon. 


(For other cases, see Bills and Notes, Dec. Dig. § 64.) 


3. INSURANCE—GRATUITOUS ATTEMPT OF AUTOMOBILE DEALER 
TO PROCURE INSURANCE AT REQUEST OF DEFENDANT, PAY- 
ING PRICE OF CAR SOLD THIRD PARTY, DID NOT RENDER 
DEALER LIABLE TO DEFENDANT FOR NONFEASANCE. 

Where defendant, transmitting draft to bank for delivery to dealer in pay- 
ment of automobile purchased by third party, requested dealer to procure insurance 
on car, which third party was to mortgage to defendant, without placing any fund 
in dealer’s hands with which to pay the insurance, and without any previous dealings 
between the parties, dealer was under no duty to insure the car, and his 
conduct in subsequently attempting to procure insurance and thereafter forgetting 
to do so, or abandoning his efforts, did not make him liable to defendant on 
destruction of automobile by fire. 


(For other cases, see Insurance, Dec. Dig. § 104.) 


4. INSURANCE—AUTOMOBILE DEALER HELD NOT ESTOPPED FROM 
RECOVERING ON DRAFT GIVEN FOR PRICE OF CAR DESTROYED 
WHILE UNINSURED, BY HAVING ATTEMPTED GRATUITOUSLY 
TO INSURE CAR. 

Automobile dealer held not estopped from recovering on draft, given him by 
defendant for purchase price of car purchased by third party and mortgaged by 
the third party to defendant, by fact that defendant had in cofinection with trans- 
action requested dealer to procure insurance on the car, without placing dealer 
in funds, and that dealer had attempted to secure insurance, but had failed to 
insure car before its destruction by fire. 

(For other cases, see Insurance, Dec. Dig. § 104.) 


Appeal from District Court, Dallam County; Reese Tatum, Judge. 

Suit by D. C. Atkinson against the Republic Thrift Syndicate. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

R. E. Staleup, of Dalhart, and Barnard Cummings, of Denver, Colo. for 
appellant. 

B. N. Richards, of Dalhart, for appellee. 

Ranpo.PH, J. This suit was filed in the district court of Dallam county by 
the plaintiff, Atkinson, against the Republic Thrift Syndicate. On trial before 
the court without the intervention of a jury, judgment was rendered in favor 
of Atkinson, from which judgment appeal has been taken to this court. ; 

The plaintiff’s petition charges a sale of a Hudson automobile to the defendant, 
for which the defendant paid the plaintiff in cash a part of the purchase price, 
but the balance, the sum of $954, the defendant has failed and refused to pay, 
and further that plaintiff’s cause of action accrued “in said Dallam county, Texas; 
that on or about December 20, 1928, the defendant made and drew its check or 
draft, in said sum of $954, payable to plaintiff and the defendant’s agent, J. O. 
Pierson, and forwarded the same to its agent, the First National Bank of Dalhart, 
Texas, which is located in Dallam county, Texas, and instructed said bank, in 
writing, to deliver said check or draft to plaintiff, and that said bank did deliver 
the same to the plaintiff, at Dalhart, Dallam county, Texas; that plaintiff placed 
the same in his bank, to be forwarded for collection, and that same was 
forwarded for collection to the Colorado National Bank of Denver, Colorado, 
on which bank the same was drawn, but that, when presented, the defendant 
stopped payment thereon, and has since failed and refused to pay the same, but, 
on the.other hand, caused the same to be protested, at a further charge and cost 


of $4.75.” 


The defendant filed its answer, consisting of a general demurrer, general 
denial, and a special plea denying that the First National Bank of Dathart, Tex., 
was ever its agent for any purpose whatever, and especially denying that said 
bank was its agent in the transaction mentioned in the plaintiff’s petition, except 
as a depository for the mutual benefit of plaintiff and defendant, and only in 
the matters hereinafter set out; that on or about the 22d day of December, 1928, 
the said Pierson, mentioned in the plaintiff’s petition, purchased from the plain- 
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tiff, on his own account, one Hudson automobile, same being purchased by said 
Pierson for his own exclusive use and benefit; that defendant had no connection 
with such purchase and was in no way concerned in same; that said Pierson paid 
the plaintiff the purchase price of same, save and except the sum of $594; that 
the plaintiff and said Pierson desired that, this defendant, after such purchase was 
made, advance to said P’erson the sum of $954, so as to enable the plaintiff to 
obtain full payment of the purchase price for said car; that this defendant agreed 
to lend said sum of money to Pierson, conditioned that he, the said Pierson, 
would execute his note in the sum of $1,057.32, payable in installments, which 
sum represented the sum of $954, together with interest, insurance, and carrying 
charges for said sum, and would also execute his chattel mortgage on said car 
as security, and further conditioned that the plaintiff would have such automobile 
insured in some solvent insurance company in such amount and in such manner as 
would fully protect the defendant, as its interest might appear; that the 
conditions under which defendant undertook to pay the plaintiff the sum of 
$954, being the conditions above stated, were expressly stated to the plaintiff 
in a letter written by defendant to the plaintiff on December 20, 1928; that, in 
pursuance of the terms stated by the defendant, the defendant prepared a chattel 
mortgage covering said automobile and a note in the sum of $1,057.32, and sent 
same by mail to the First National Bank of Dalhart, requesting it to have said 
papers executed by Pierson and the mortgage acknowledged by him, and, when 
all the conditions were properly complied with, to deliver said draft in the sum 
of $954 to the said Pierson and the plaintiff; that at the same time the defendant 
wrote to the plaintiff, and informed him that the papers were in escrow 
in said bank, and instructed said Atkinson, the plaintiff herein, to have such papers 
duly executed, and to have the automobile insured in a sufficient amount to protect 
the interest of the defendant, after which said draft would be delivered; 
that said note and chattel mortgage were duly executed by Pierson and the note 
and mortgage returned to the defendant, but the plaintiff negligently failed to 
have the automobile insured as directed, but fraudulently procured the aforesaid 
draft herein sued on, and permitted the said Pierson to obtain possession of the 
automobile without having the same properly insured, as he was required and 
obligated to do, and which was a condition required before delivery to plaintiff 
of such draft; that the plaintiff permitted said Pierson to take, use, and control 


said car, and thereafter the said car was destroyed by fire without having any 
insurance on same. 


Defendant then pleads in detail the failure of consideration upon which the 
draft was based, and also pleads estoppel against the plaintiff’s claim for the sum 
of money which the draft represented, and that by reason of his recited contract 
the plaintiff is estopped from a recovery thereon. 


The evidence introduced does not show that the taking out of insurance by 
the plaintiff was a condition precedent to the delivery of the draft to the plaintiff 
by the. bank and delivery of the car by plaintiff to Pierson. The facts, substan- 
tially, are: 

The plaintiff was an automobile dealer in the town of Dalhart. The defendant 
was a finance corporation in Denver, Colo. Pierson was a salesman for the 
defendant company, selling its bonds and stocks to the public on commission. 
He paid his own expenses and owned his car, in which he traveled. Pierson 
had become acquainted with the plaintiff. Atkinson, and had sold him bonds or 
stocks in the company. Later he entered into negotiations with Atkinson for 
the purchase of a Hudson car. He traded in his old car on the purchase price, 
and possibly some other considerations were given also, leaving a balance of $954, 
for which he executed his note to the plaintiff, Atkinson, and also executed a 
mortgage on the car to cover the said $954, plus interest. Atkinson, as he did 
not know Pierson, demanded that Pierson secure an indorser on his obligation. 

In the meanwhile, Atkinson approached a man named Hazelton for the purpose 
of having him buy the note, which Hazelton agreed to do, but both parties required 
that Pierson furnish additional security. Hazelton proceeded to instruct an insur- 
ance agent to issue an insurance policy upon the car, securing his contemplated 
debt. Pierson, in answer to the requirement that he furnish additional security, 
stated that he thought his company would indorse with him. However, upon com- 
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municating with his company, it determined not to indorse for him, but proposed 
instead to advance the money necessary to pay all the balance of the purchase 
money coming to Atkinson on the car. In accordance with this proposition, it 
returned the note which Pierson had given to Atkinson, and also drew up a note 
and mortgage, which was sent by it to the bank at Dalhart, with a draft payable 
to Pierson and Atkinson, accompanied bv the following letter: 
“Republic Thrift Syndicate, 
“General Office: 1711 California Street, Denver, Colorado. 
“December 20, 1928. 

“First National Bank, Dalhart, Texas—Gentlemen: We enclose herewith 
unsigned note and chattel mortgage, both to be executed by Mr. J. O. Pierson, 
together with a check in the amount of $954.00, which is made payable to Mr. 
J. O. Pierson and Mr. D. C. Atkinson. We also enclose herewith note payable 
to D. C. Atkinson signed by J. O. Pierson. 

“Mr. Pierson and Mr. Atkinson will call on you, at which time please have 
Mr. Pierson sign the unsigned note and mortgage. After this is done, you may 
turn the note in favor of D. C. Atkinson over to Mr. Atkinson and Mr. Pierson, 
and they can cancel same. Also deliver to them the enclosed check. 

“Please be sure that there is a witness to Mr. Pierson’s signature on the 
mortgage, and then have a notary take his acknowledgment. The acknowledgment 
is provided on the back of the mortgage. Then please record this mortgage in 
your county. In some localities it is the usual practice to file mortgages; however, 
we wish this mortgage recorded and then mailed to us by the county recorder. 

“Please mail direct to us the note in our favor, after Mr. Pierson has signed 
same. We are also enclosing herewith our check in the amount of $2.00, which 
we estimate will cover recording fees and other necessary expenses incurred by 
you in this matter. If this is not sufficient, please advise, and we will be glad to 
immediately remit to you for the balance. 

“Thanking you in advance for your services in this matter, and extending 
kindest regards, we are, yours very truly, [Signed Republic Thrift Syndicate by 
W. E. Phelps, Asst. Sec’y.” 

A like letter was written by defendant to Pierson on the same day, with 
the statement in it that it had written Atkinson, requesting him to take out insur- 
ance on the car to protect its interest. The letter written to Atkinson on the 
same day is as follows: 

“Republic Thrift Syndicate, 
“General Office: 1711 California Street, Denver, Colorado. 


“December 20, 1928. 

“Mr. D. C. Atkinson, Box No. 221, Dalhart, Texas—Dear Sir: To-day we are 
mailing to the First National Bank of Dalhart, Texas, a note and mortgage made 
out for an amount of $1,057.32. This note and mortgage are to be signed bv Mr. 
J. O. Pierson. 

“We are also sending the bank our check in the amount of $954.00 which is 
the amount we understand is due you from Mr. Pierson on the car. The check 
is made payable to Mr. Pierson and yourself. 

“You and Mr. Pierson may call at the First National Bank of Dalhart, and 
Mr. Pierson can execute the note and mortgage and the bank can turn over the 
check to you. We are also sending the bank the note signed by Mr. Pierson, 
which is payable to you. This note will be delivered by the bank to Mr. Pierson, 
and same can be destroyed. 

“We are of the opinion that the amount of the note signed by Mr. Pierson 
represents the balance of $954.00 plus insurance premium and interest. Please 
have an insurance policy written, insuring Mr. Pierson, covering this car for the 
amount you intended to write on completing this loan with Mr. Pierson. Advise 
us the amount of premium and we will send you check to cover. Please attach 
a mortgage rider to the policy, making same payable to ‘Republic Thrift Syndicate, 
a Colorado corporation, as its interest may appear.’ 

“The arrangements as above mentioned when completed, will give you the 
cash on this car, and no doubt this will be more satisfactory to you than to carry 
the papers, as you intended to do so. 

“Will you please take care of the recording of Mr. Pierson’s title papers, and 
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any other papers necessary, as we are having the bank record the chattel mortgage 
signed by Mr. Pierson to us, and of course there will have to be some record 
in your county of the title to this car. 

“Thanking you in advance for any services you may render us in the com- 
pletion of this deal, we are, very sincerely yours, [Signed] Republic Thrift Syndi- 
cate, by W. E. Phelps, Asst. Sec’y.” 

Atkinson testified that he did not receive the letter addressed to him and did 
not read it until after he had gone with Pierson to the bank for Pierson to execute 
the note and mortgage, and that, when Pierson did execute the instrument, the 
bank then turned over to him the draft for $954. 

[1] Considering the language of the letters as stated above, we do not think 
that it establishes an intention on the part of the Republic Thrift Syndicate to 
require as a condition precedent that the car be insured for its benefit. The instruc- 
tion to the bank was, when the note and mortgage were signed by Pierson and 
the mortgage acknowledged, to deliver to them the inclosed check. Nothing is 
said about requiring insurance on the car before the check or draft was turned 
over to Pierson and Atkinson. The language of the letter to Atkinson indicates 
that Pierson was to sign the note and mortgage and acknowledge the mortgage, 
and that the bank would then be authorized to turn the check over to Pierson and 
Atkinson. It is true that, in the letter to him, Atkinson is requested to secure 
insurance on the car; but it is not intimated that this insurance must be obtained 
before the trade could be closed. It is therefore clearly apparent that the defendant 
syndicate did not intend to require the insurance as a condition precedent. 

“A ‘condition precedent’ is such as must happen or be performed before a 
right can accrue to enforce an obligation dependent upon the happening or per- 
formance thereof against another in favor of one claiming such right.” Burns 
v. National Insurance Co. (Tex. Com. App.) 280 S. W. 762, 765. 

“A condition precedent is created by use of such words as ‘on condition,’ 
‘provided,’ ‘so as,’ ‘if it happens,’ or any like appropriate words which import that 
the vesting or continuance of the estate is to depend upon the observance of the 
provision named.” 4 Elliott on Contracts, § 3872. 

[2] The rule obtains that, in the determination as to whether a particular 
provision amounts to a condition or not, the intention of the grantor controls. 
Frank v. Stratford-Handcock, 13 Wyo. 37, 77 P. 134, 67 L. R. A. 577 110 Am. 
St. Rep. 963. This being true, a consideration of the instructions contained in 
the letters of defendant, when remitting the instruments to the bank and in noti- 
fying Pierson and Atkinson of the remittance, contains no language expressing or 
implying that the insurance was a condition precedent. 12 C. J. 409 B, notes 31-35; 
4 Elliott on Contracts, §§ 3872-3874. 


[3, 4] The evidence discloses that there was no consideration passing from the 
defendant Thrift Company to the plaintiff which placed any duty on the plaintiff 
to obtain insurance on the car to protect defendant’s interest therein. However, 
the defendant contends that the plaintiff knew that it was expecting insurance as 
a condition of the loan, and that the plaintiff, having undertaken to obtain such 
insurance, his failure to obtain same estops him from a recovery on the theft. 


In 2 Texas Jurisprudence, 394, the broad statement is made: “But irrespective 
of the consideration, an appointed agent, who undertakes the duties denied, becomes 
liable for negligent performance and his acts may bind the principal.” This state- 
ment is supported by a reference to note, 4 A. L. R. 1196, which practically lays 
down the same broad rule. However, in examining into the cases cited in A. 
L. R., it will be seen that the rule is not so broad as stated. The cases given 
to support such holding are based upon an acceptance of the agency, upon a promise 
to perform or upon an executed contract between the principal and agent on the 
one part and a third party on the other. 

It will be seen by an inspection of the record that, between the time of the 
attempt by the plaintiff to see the insurance agent and the destruction of the car 
by fire, there was no communication between the plaintiff and defendant, and no 
sufficient time for any communication; that such attempt to see the insurance agent 
was in answer to a request of the defendant that plaintiff do so; that it was not 
a duty of the plaintiff to obey the request, as he had no fund of the defendant in 
his hands out of which to pay the insurance, and there had been no previous deal- 
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ings between the parties to warrant the defendant “in requiring the plaintiff to 
pay such insurance out of his own funds. In the case of Vickery v. Lanier, 58 
Ky. (1 Metc.) 133 (Ky. Ct. of App.) it is held that a simple request to insure, 
where no funds are provided, or where there have been no previous dealings 
between the parties, or no goods on consignment from which the party requested 
may reimburse himself, will not of itself devolve upon him the duty to insure or 
render him liable for failing to do so, neither will a subsequent effort to comply 
with such request have that effect. There must be an undertaking or promise made 
at the time and intended as such by the parties. (Italics ours.) 

{5] The conduct of the plaintiff in attempting to secure insurance, and after- 
wards forgetting to do so, or abandoning his efforts, does not make him guilty 
of active negligence; but it was purely a case of nonfeasance, for which he was 
not liable for the consequences. His attempt to obtain the insurance was gratuitous 
and such attempt does not constitute a promise on his part to perform the services 
requested. 2 C. J. § 372, note 21. The rule is laid down in 2 C. J. § 384: “If 
an agent acts gratuitously, he cannot be held liable for a mere nonfeasance, where 
he has never entered upon the undertaking, but if he does enter upon it, he may 
be held liable for negligence in the performance of the duties.” (Emphasis ours.) 

In the cases cited in 12 A. L. R. 222, there was a distinct promise to perform 
the duties which the agent gratuitously assumed. But we wish to assert here 
that the evidence does not in any respect show that in the matter of the request 
that the plaintiff obtain the insurance the relation of principal and agent between 
the parties at any time existed. 

In the case of Dallas Hotel Co. v. Fox (Tex. Civ. App.) 196 S. W. 647, 649, 
this court laid down the rule that, where services were gratuitous, the party ren- 
dering the services should not be held, for failing to do something which he was 
under no obligation to do. 


We therefore approve the action of the trial court and here affirm the judg- 
ment rendered therein. 
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FRIEDMAN v. MARYLAND CASUALTY CO. (No. 20959.) 
St. Louis Court of Appeals. Missouri. Dec. 3, 1929. 
21 Southwestern Reporter (2d) 880. 

1. INSURANCE—QUESTION OF VEXATIOUS REFUSAL TO PAY 
AMOUNT DUE UNDER POLICY OF INSURANCE AGAINST ROB- 
BERY HELD FOR JURY. 

In action on policy of insurance against robbery, question of vexatious refusal 
to pay held properly submitted to jury, under evidence showing that defendant 
claimed refusal was due to plaintiff's Titure to keep books as required and that 
plaintiff claimed no reason was given for refusal. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from St. Louis Circuit Court; John W. Calhoun, Judge. 

“Not to be officially published.” 

Action by Max Friedman against the Maryland Casualty Company. Judgment 
for plaintiff, and defendant appeals. Affirmed 

Harry E. Wiehe and Burney P. Bodard, both of St. Louis, for appellant. 

Max Sigoloff and B. Sherman Landau, both of St. Louis, for respondent. 

BENNICK, C. This is an action upon a policy of insurance against robbery. Ori- 
ginating in a justice’s court, the case went to the circuit court on appeal, wherein the 
verdict was for plaintiff for the aggregate sum of $427.50, made up of items of 
$250 as the amount of the loss under the policy, $27.50 as interest, $25 as damages 
for vexatious delay, and $125 as attorney’s fees (as to which item, however, there 
is an issue yet to be determined). Judgment was entered upon the verdict, and 
the motion for a new trial was filed and overruled, following which defendant has 
duly perfected its appeal to this court. 

The case was tried upon an amended statement of plaintiff, the sufficiency of 
which has not been questioned. No pleadings of any sort were filed by the 
defendant. 

The robbery occurred on January 6, 1927, while the policy was concededly in 
full force and effect. Plaintiff was engaged at the time in the general merchandising 
business at 0o1/ St. Louis avenue, in the city of St. Louis, and had been conduct- 
ing his business at the same address for a period of five years when his loss was 
sustained. Defendant admitted that it had been satisfied by its own investigation 
that there had been a robbery, and at the trial it questioned only its liability for 
the loss under that provision of the policy which required the insured to keep books 
and accounts from which the amount of any loss could be accurately determined. 

The evidence for plaintiff showed a loss in the total sum of $300, although 
there was a descrepancy in plaintiff’s own testimony as to the source from which a 
portion of the money was obtained. While he was steadfast throughout his entire 
examination that $265 in currency was taken from its hiding place alongside the 
cash register, between the register and the wall, he stated in one instance that $35 
was taken from the cash register, and in another that $20 was taken from the 
register and $15 from his person. 

[1] For its chief insistence, defendant assails the propriety of the submission 
to the jury of the question of vexatious refusal to pay. It argues that there was 
abundant evidence that its refusal was made in good faith and with reasonable 
cause, and that consequently the assessment of the penalty against it by way of the 


allowance of damages and attorney’s fees was unwarranted, and may not be allowed 
to stand. 


It is quite true, as defendant suggests, that, following the case of Non-Royalty 
Shoe Co. v. Phoenix Assurance Co., 277 Mo. 399, 210 S. W. 37, it has been consis- 
tently held that, even though affirmative proof is not required to show vexatious 
refusal, yet the penalty should not be assessed unless the evidence and circumstances 
show that such refusal was willful and without reasonable cause as the facts would 
have appeared to a reasonable man before the trial, and that, merely because the 
judgment, after trial, is adverse to defendant’s contention, is no reason for the in- 
fliction of the penalty. Furthermore, it is equally well settled by a long line of 
decisions, of which Aufrichtig v. Columbia National Life Insurance Co., 298 Mo. 1, 
249 S. W. 912, is often spoken of as the leading case, that an insurance company, 
acting in good faith, may contest’ an issue of fact, as well as‘an open question of 
law, without subjecting itself to the penalty of the statute, and that, when the 
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issue is one of fact, as it happens to be in the case at bar, the question of vexatious 
refusal will not be one for the jury to pass upon, unless there is something of a 
substantial nature in the case to indicate that the company has acted in bad faith 
and without reasonable cause in raising and relying upon the particular issue. 

Now in this instance, as we have already stated, the controversy between the 
parties was whether plaintiff had fulfilled his obligation under the policy of keeping 
a and accounts from which the amount of any loss could be accurately deter- 
mined. 


Defendant’s evidence was that, when one of its adjusters was sent to the scene 
of the robbery a day or so-after it had occurred, he found that plaintiff had no 
books, records, bills, receipts, or register tabs from which the amount of his loss 
could be checked. There was some doubt in the adjuster’s testimony as to whether 
or not he had seen plaintiff’s check book, and he stated that, if he had been able to 
see the check book, it would have been a help to him in trying to ascertain the 
amount taken, and what bills had been paid that day. He also testified that he 
interviewed plaintiff’s sister-in-law, for whom the sum of $265 which had been 
hidden behind the cash register was alleged to have been borrowed, and that, if his 
memory served him right, the sister-in-law did not agree with plaintiff in regard to 
the exact sum that had been loaned. There was other evidence that, when the case 
was originally tried in the justice’s court, plaintiff had testified that he kept no 
books or records, and that his attorney had argued to the jury that men in the same 
line of business as the plaintiff kept no books, but checked their profits and losses 
by a method of inventory. 


Plaintiff on the other hand, offered evidence that he did banking business with 
the Wellston Trust Company, and had a deposit book and a check book in his . 
possession; that his daily receipts were marked down in a book kept for that pur- 
pose; and that he had receipts on hand to show for such merchandise as he had 
bought and paid for in cash. He testified further that when the adjuster for the 
insurance company called upon him in regard to the loss, he asked for and was 
shown the books, receipts, and records; that the adjuster told him he thought the 
company would pay the claim in a few days; and that when the claim was not paid 
he went to the company’s office on two different occasions, where they refused to 
make any payment whatever, and gave him no reason for their refusal. 

As an excuse for the nonproduction of his books and records either in the jus- 
tice’s court or in the circuit court, plaintiff testified that he had not been asked to 
bring them at the former trial, and that pending the hearing in the circuit court, 
his store had burned down, and all his records had been destroyed. 


In this state of the record we cannot escape the conclusion that there was a 
clearcut issue of fact for the jury to pass upon. Of course, the mere controversy 
as to whether books were kept by plaintiff was not enough in and of itself to war- 
rant the submission of the issue of vexatious refusal to pay; that is, a refusal made 
in bad faith and without reasonable cause. The plaintiff did not limit himself to 
evidence that he kept books contrary to defendants contention. He went further, 
as our stated facts have disclosed, and introduced substantial evidence that he 
showed all his records to defendant’s adjuster; that the adjuster assured him that 
he knew of no reason why the claim would not be paid in due course; but that 
payment was not made; and that, when he went twice to defendant’s office in regard 
to his claim, payment was refused, and no reason was given for the refusal. Such 
evidence warranted a finding that the refusal was made in bad faith and without 
reasonable cause; its weight depended upon the credence which the jury and trial 
judge chose to give to plaintiff and his witnesses as set off against defendant’s 
witnesses; and, the finding for plaintiff having been based upon substantial evi- 
dence, and with no claim of error in the form of the instruction given upon the 
issue, it is not within our province to interfere with the finding on this appeal. 

Defendant makes the further point, however, that plaintiff’s claim of loss, which 
it refused to pay, exceeded the amount of the loss as determined by the jury’s 
verdict, and that consequently its refusal to pay the amount claimed and sued der 
was not vexatious within a strict construction of the penal statute. If defendant 
had offered plaintiff such reason for its refusal, its present position might be 
justified. However, the evidence for plaintiff was that it gave him no reason at all, 
and the record itself discloses that it defended at the trial, not upon the ground 
that the claim was excessive, but rather, as was expressed in its given instruction 
No. 4, that, if the jury found and believed that plaintiff kept no books or records, 
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the verdict should be for defendant, even though they further found and believed 
from the evidence that plaintiff had sustained a loss. Consequently, having based 
its refusal upon a single definite ground, and having failed to inform plaintiff that 
the company considered his demand inaccurate and excessive, it is now in no position 
to urge that it should be relieved of the penalty because the jury found for less 
than the amount which plaintiff claimed, Block v. United States Fidelity & Guar- 
anty Co., 316 Mo. 278, 290 S. W. 429; Elliott v. Fidelity-Phenix Fire Insurance Co. 
(Mo. App.) 267 S. W. 441. 

Complaint is next directed to the form of the verdict, which was as follows: 

“We, the jury in the above-entitled cause, find the issues herein joined on the 
amended statement in favor of the plaintiff and against the defendant, and we 
assess plaintiff’s damages for loss sustained under the policy in the sum of two 
hundred fifty dollars, with interest thereon at 6 per cent. per annum from May 6th, 
1927, to date, amounting to $27.50 Dollars. Total amount of damage and interest 
$277.50 Dollars. * 

“We further find that the defendant has been guilty of vexatious delay and 
refusing to pay said loss. 

“We further find and assess damages for vexatious delay and refusing to pay 
loss in the sum of twenty-five dollars. 

“We further find and assess against defendant plaintiff's fees for services in 
this cause in the sum of $125.00 Dollars. Total $427.50 Dollars.” 

The error relied upon is to be found in the concluding paragraph of the verdict, 
wherein the jury assessed against defendant “plaintiff’s fees for services” in the 
sum of $125. It is suggested that the statute authorizes no such penalty, and that 
therefore the verdict is contrary to law, and should be set aside. 

Obviously, the defect in the verdict lies in the fact that the word “attorney’s” 
was omitted from between the words “plaintiff’s” and “fees.” This we think was 
but a clerical error arising through inadvertence, which could not have had the 
effect of nullifying the verdict and the judgment rendered thereon. The petition 
called for the allowance of a reasonable attorney’s fee, there was evidence introduced 
pro and con as to the reasonable value of the services rendered, and the instruc- 
tions on the measure of plaintiff’s recovery authorized an allowance of reasonable 
attorney’s fees in a sum not in excess of $125, in view of all of which it seems to 
be clear that it was the intent and purpose of the jury to follow the evidence and 
the instructions, and assess the sum of $125 as attorney’s fees, and not as fees for 
plaintiff’s own services, as defendant would have the verdict construed. The claim 
of reversible error in the form of the verdict must therefore be overruled. Hays 
v. Hogan, 273 Mo. 1, 200 S. W. 286, L. R. A. 1918C, 715, Ann. Cas. 1918 E, 1127, 
and cases cited. 

Finally the point is made that the court erred in striking out a portion of the 
answer of defendant’s witness Wiehe, its trial attorney, who, in answer to the 
question of whether he had advised plaintiff of the ground of his refusal to pay the 
claim, replied: “The company refused to pay this claim both before it was in the 
hands of Mr. Sigoloff and afterwards, for the reason I was never able to get any 
sort of records of any kind to account for this mysterious sum of money that was 
behind the cash register and which varied in the sums from two hundred and fifty to 
two hundred and sixty-five dollars, depending upon which time it was explained.” 
The court instructed the jury to disregard the reason given for not paying, but 
permitted the portion of the answer to stand which contained definite -information 
as to the amount of the loss. We are of the opinion that there was nothing pre- 
judicial about the court’s ruling. While it would undoubtedly have been permissible 
for the witness to have given a proper answer as to why his company refused to 
honor plaintiff’s claim, yet it will be observed that certain portions of the answer, 
such as the allusion to the “mysterious” sum of money, were couched in highly in- 
flammatory language, and, in the exercise of a soun ‘discretion by the court, the 
ruling made does not appear to have been unwarranted. 

Finding no error in the trial of the case materially affecting the merits of the 
a _ commissioner recommends that the judgment of the circuit court be 
afirme 


Per curiam. The foregoing opinion of Bennick, C., is adopted as the opinion of 
the court. 


The judgment of the circuit court is accordingly affirmed. 
Haid, P. J., and Becker and Nipper, JJ., concur. 
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NORTHWESTERN NAT. INS. CO. v. FREEDY, State Commissioner 

of Insurance. 
Supreme Court of Wisconsin. Dec. 3, 1929. 
227 Northwestern Reporter 952. 

2. INSURANCE—INSURANCE CORPORATION ORGANIZED IN © 1869 
WITHOUT AUTHORITY TO WRITE CASUALTY INSURANCE HELD 
UNAUTHORIZED TO ORGANIZE SUBSIDIARY COMPANY TO WRITE 
CASUALTY INSURANCE AND TO PURCHASE ALL STOCK OF SUCH 
COMPANY AND CONTROL AND MANAGE IT; “DIVIDEND PAYING 
CORPORATION”; “ALL OTHER SUBJECTS” (St. 1927, §§ 201.25 (1) (f), 
201.25(3), 201.36, 203.50(4) ; Priv. & Loc. Laws, 1869, c. 63). 

Insurance corporation organized by Priv. & Loc. Laws 1869, c. 63, and con- 
tinuing to do business after 1919 under St. 1927, § 203.50(4), but not authorized 
by act incorporating it to write casualty insurance, held not authorized to create 
subsidiary company to write casualty insurance and to purchase and own all stock 
of such subsidiary company and to control and manage it through its officers and 
agents, since general insurance law such as section 201.25(3), are applicable to 
such company under section 201.36, proposed corporation would not be “dividend 
paying corporation” within section 201.25(1) (f), and, in act incorporating com- 
pany, authority to write insurance on vessels and property on board, buildings 
and furniture and goods therein and “all other subjects of insurance,” phrase 
“all other subjects” means all other like kinds of insurance. 

(For other cases, see Insurance, Dec. Dig. § 36.) 


3. INSURANCE—STATUTES RESPECTING LICENSING OF FOREIGN 
INSURANCE COMPANIES DO NOT APPLY TO DOMESTIC COR- 
PORATIONS (St. 1927, §§ 201.40, 201.41). 

St. 1927, §§ 201.40, 201.41, relative to licensing of foreign insurance companies 
seeking to do business within state, do not apply to domestic corporations. 

(For other cases, see Insurance, Dec. Dig. § 5.) 

Appeal from a Judgment of the Circuit Court for Dane County; August C. 
Hoppmann, Circuit Judge. 

Suit by the Northwestern National Insurance Company against M. A. Freedy, 
State Commissioner of Insurance. From the judgment, plaintiff appeals. Affirmed. 
—[By Editorial Staff.] 

Fawsett & Shea, of Milwaukee, for appellant. 

John W. Reynolds, Atty. Gen., and Hugh A. Minahan, Deputy Atty. Gen., 
for respondent. 

CrownHart, J. This case arises upon an agreed statement of facts under 
section 269.01 of the Statutes. 

The plaintiff is an insurance corporation organized by special act of 1869, 
which authorized such corporation as follows: 

“Section 2. The capital stock of said corporation shall be one million dollars, 
and may be increased to five million dollars at the discretion of the stock- 
holders * * * 

“Section 5. Said corporation shall have full power and authority to take 
risks and make insurance on vessels, and all property laden on board thereof; 
upon houses and other buildings, and the furniture and goods contained therein, 
and upon all other subjects of insurance * * * 

“Section 7. The business of this company shall be carried on in the city of 
Milwaukee and elsewhere, by agencies, as the directors shall direct * * * 

“Section 9. This act shall be and is hereby declared to be a public act, and 
the same shall be construed liberally for the purposes herein granted, and shall 
take effect and be in force from and after its passage.” Priv. & Loc. Laws 
1869, c. 63. 

Its charter so granted expired in 1919. Since then it has continued to do 
business pursuant to subdivision (4), § 203.50, Stats., enacted by chapter 460, Laws 
of 1909, which reads: 

“203.50(4) Every insurance corporation heretofore organized and now doing 
business under the provisions of any law of this state is continued without any 
limitation whatever upon the duration of its corporate existence, notwithstanding 
any limitation heretofore imposed by law or incorporated into its articles of 
organization.” 
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[1, 2] The plaintiff contends that by virtue of its thus expressly granted 
or implied powers it has authority to organize a subsidary insurance company 
to write casualty insurance, and to purchase and own all the stock of such 
subsidary company, and to control and manage the same through its officers and 
agents. 

Corporations are creatures of the statutes, without power except such as is 
expressly granted or necessarily implied. Kappers v. Cast Stone Construction 
Co., 184 Wis. 627, 200 N. W. 367. 

Counsel for appellant has not called our attention to the fact that the act 
of incorporation of appellant company expressly provides that the company may 
invest its surplus or unemployed capital or money in stocks. Section 5, c. 63, 
Priv. & Loc. Laws 1869. However, we assume the omission was advisedly made 
because of section 201.36, Stats., found in the Revised Statutes of 1878 as section 
1914, which provides: 

“201.36. * * * All fire or fire and inland navigation or transportation 
insurance companies organized under any law or this state shall be subject to 
all the provisions of this chapter properly applicable thereto, except that their 
capitals may continue of the amount and character provided by their respective 
charters during the term authorized by such charters, and their investments 
may remain as prescribed by their charters, and they shall enjoy any peculiar 
privileges and powers given in their charters not inconsistent with this chap- 
ter,” 


“This chapter” referred to chapter 89 of the Revised Statutes of 1878, entitled 
“Insurance Corporations.” 

This section clearly means that the company may continue its existence 
for fifty years, the term provided in the act of incorporation, with all its rights 
granted under the act unimpaired, and thereafter with all such privileges and 
powers not inconsistent with the general law applicable to like insurance com- 
panies. Undoubtedly the general law applicable to such insurance companies 
now applies to the appellant company. Hence subdivision (3), § 201.25, Stats., 
which provides that “no domestic insurance corporation, including any domestic 
insurer, shall make any investment not authorized by law,” applies to the ap- 
pellant company. 

The act incorporating the appellant company does not authorize it to write 
casualty insurance. On the contrary, it is limited to writing insurance “on 
vessels, and all property laden on board thereof; upon houses and other build- 
ings, and the furniture and goods contained therein, and upon all other subjects 
of insurance.” Section 5. The last phrase, “all other subjects,” under the fam- 
iliar rule of noscitur a sociis, means all other like kinds of insurance. 

But, assuming the company has authority to write casualty insurance, still 
it is bound by subdivision (1) (f), § 201.25, Stats., which provides that a domestic 
insurance corporation may invest its assets in the stocks of “any solvent dividend 
paying corporation * * * excepting stock in its own corporation.” Mani- 
festly, the proposed corporation, of whose stock the appellant company desires 
to become the sole owner, is not a “dividend paying corporation.” 

Subdivision (1) (f), § 201.25, further provides that “no such investment shall 
be made * * * in the stocks, * * * of any corporation, the owners or 
holders of which may, in any event, be or become liable on account thereof to 
any assessment except for taxes or laborers’ liens.” 


Under sections 201.06 and 201.35, Stats., the owners or holders of stock in 
an insurance company may, upon certain contingencies there specified, become 
liable to assessment on such stocks. 

[3] The statement of facts says that the appellant company is duly licensed 
by the state of Wisconsin as an insurance corporation to transact in the state of 
Wisconsin all the business for which it was incorporated,” and that, if it pro- 
ceeds as it desires to do, the insurance commissioner claims it will be liable to 
“a summary revocation” of its license to transact insurance business in Wisconsin. 
It now contends that as a domestic corporation it is not required to have a 
license to do the business authorized by its charter and the statutes of the state 
applicable to it, and the insurance commissioner has no authority to revoke its 
right to transact business in the state. We do not find any statute requiring 
a domestic insurance corporation to have a license to do the business in the 
state authorized by its charter or articles of incorporation. The licensing statutes 
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apply only to foreign insurance companies seeking to do business in this state. 
Section 201.40, Stats. Such licenses.may be revoked by the insurance com- 
missioner for failure to comply with the law, section 201.41, Stats., but such 
statutes do not apply to appellant, a domestic corporation. The trial court, evi- 
dently misled by the admission in the statement, in its conclusions of law held 
that, if the appellant proceeds as contemplated, the insurance commissioner may 
revoke the license. Although such conclusion is not included in the judgment, 
to avoid any confusion in the future, we hold the trial court was in error as to 
that part of its conclusions of law. The result does not require any change in 
the judgment, which must be affirmed. 

It seems plain, therefore, that the company is not authorized to create the 
proposed subsidiary company, hold stock therein, or control and manage such a 
company. 

[4] The prayer of the complaint calls for declaratory relief, and section 
269.56, Stats., provides that courts of record shall have power to declare rights, 
oom other legal relations, whether or not further relief is or could be 
claimed. 

The judgment of the trial court is defective in that it does not declare the 
rights of the parties, but dismisses the complaint on the merits. The judgment 
should have declared the rights of the parties, as determined in the first two 
conclusions of law. 

However, neither party complains of the form of the judgment, and it is 
unnecessary to modify it under the circumstances. We merely called attention 
to the proper practice under the declaratory relief statute. 

The judgment of the circuit court is affirmed. 
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Underwriters Exchange Inc. v. Montgomery 


MISCELLANEOUS 


UNDERWRITERS’ EXCHANGE, Inc., v. MONTGOMERY, Insurance Com’r, 
et al. (No. 13488.) 
Appellate Court of Indiana, in Banc. Dec. 10, 1929. 
169 Northeastern Reporter 54. 
i. INSURANCE—AGENT OF RECIPROCAL ASSOCIATION HAS NO IN- 
TEREST IN ASSOCIATION’S FUNDS IN RECEIVER’S HANDS AUTH- 
ORZING EXCEPTIONS TO RECEIVER’S FINAL REPORT OR AP- 

PEAL FROM CONFIRMATION THEREOF (RECIPROCAL INSUR- 

ANCE ACT). 

In action against reciprocal insurance association organized pursuant to 
Reciprocal Insurance Act (Burns’ Ann. St. 1926, §§ 9308-9321), wherein receiver 
was appointed for association, attorney in fact held to have no such interest in 
association’s funds in hands of receiver authorizing it to file exceptions to re- 
ceiver’s final report in its own name or prosecute appeal from confirmation there- 
of. 

(For other cases, see Insurance, Dec. Dig. § 12%.) 


2. INSURANCE—AGENT, FOR RECIPROCAL ASSOCIATION PERMIT- 
TING APPOINTMENT OF RECEIVER AND ACQUIESCING IN PRO- 
CEEDINGS COULD NOT ON RECEIVER’S FINAL REPORT CHAL- 
LENGE APPOINTMENT OR APPEAL. 

Where attorney in fact for reciprocal insurance association was present when 
receiver for it was appointed, made no objection thereto, turned over all money 
and property in its possession belonging to subscribers, and without objection 
stood by and permitted receiver under authority of court to disburse large amount 
of estate on claims against subscribers, attorney in fact could not on filing of 
receiver’s final report for first time challenge authority of court to appoint re- 
ceiver or prosecute appeal from decision thereon. 

(For other cases, see Insurance, Dec. Dig. § 12%.) 

: oe from Superior Court, Marion County; Bernard Korbly, Special 

Judge. 

Suit by*Thomas E. Clifford against the National Automobile Insurance As- 
sociation and another, in which plaintiff recovered judgment and George H. 
Wick was appointed receiver for defendant named, and subsequently George N. 
Montgomery was substituted as received. Exceptions of the defendant Under- 
writers’ Exchange, Inc., to final report of receiver were stricken and report ap- 
proved, and the latter appeals. Appeal dismissed. 

ro & Henderson and Claycombe & Stump, all of Indianapolis, for 
appellant. 

Frank A. Symmes, Garth B. Nelson, Donald F. La Fuze, and Harold F. Keal- 
ing, all of Indianapolis, for appellees. 

McMaunan, J. Thomas E. Clifford brought a suit against the National Auto- 
mobile Insurance Association and the Underwriters’ Exchange, Incorporated, to 
recover on a policy of insurance issued by the first-named defendant. The 
complaint alleged that said insurance association was doing a reciprocal insurance 
business, that it was insolvent or in great danger of becoming insolvent, and 
asking for the appointment of a receiver. The policy was signed by Under- 
writers’ Exchange, attorney in fact for the association. The complaint further 
alleged that the Underwriters’ Exchange had, in its possession and under its 
control, money and property belonging to the association. Clifford recovered 
a judgment against the association, and George H. Wick was appointed receiver 
of such defendant. It being shown later to the court that Wick was the secretary 
and treasurer of the Underwriters’ Exchange, he was removed, and George N. 
Montgomery was in June, 1925, appointed receiver in place of Wick. Mont- 
gomery qualified and took upon himself the settlement of the business of the 
association, and on September 27, 1927, filed his final report showing receipts of 
$28,688.73, practically all of which had been turned over to him by the former 
receiver, and’ that he had paid out in the course of the administration of. his 
trust, cash items aggregating more than $21,000, and tendering his resignation. 
The court thereupon made a final allowance to the receiver and his attorney and 
directed that he turn the balance in his hands over to the clerk of the court, 
and gave ten days within which exceptions should be filed. Eleven days later, 





















618 The Insurance Law Journal, Vol. 74 [March, 1930 


and on October 8, 1927, the Underwriters’ Exchange filed exceptions to the re- 
port, in which it alleged that it was a corporation; that the National Association 
was a reciprocal exchange engaged in exchanging policies of insurance indemni- 
fying subscribers, for all of which subscribers the exceptor, Underwriters’ Ex- 
change, had acted as attorney in fact; that it had turned over to the receiver 
all property in its hands belonging to said subscribers; that the appointment 
of the receiver and all his acts were null and void; and that he should be ardered 
to turn over to the exceptor the whole of the $28,688.73 so received by him. 
In June, 1928, a second paragraph of exceptions was filed which was in substance 
the same as the exceptions theretofore filed. On motion of the receiver, the 
second paragraph of exceptions was stricken out on the ground that the same 
was not filed within the time allowed by the court. And the court, on the same 
day and on its own motion, struck out all exceptions filed, stating as a reason 
therefor that the court had jurisdiction of the subject-matter and of all the 
parties for the purpose of appointing a receiver in the cause. To this action the 
Underwriters’ Exchange excepted, after which the final report of the receivers 
was approved, and the Underwriters’ Exchange has appealed. 

The Reciprocal Insurance Act of this State (Burns’ Ann. St. 1926, §§ 9308- 
9321) provides that the individual subscribers for insurance may appoint some 
one as their attorney in fact. As was said by this court in Turner v. Hen- 
shaw, Rec. (1927) 86 Ind. App. 565, 155 N. E. 222, 226: “The act, however, makes 
no provision for suit by the subscribers in the name of their attorney in fact.” 
And there is no claim in the instant case that the power of attorney executed 
by the subscribers who exchanged insurance contracts empowered the Under- 
writers’ Exchange to prosecute an action or to prosecute an appeal in its name. 

[1, 2] In Sherman & Ellis v. Indianapolis Casting Co. (1924) 195 Ind. 370, 
144 N. E. 17, the Supreme Court of this state, referring to an attorney in fact 
of the subscribers of a reciprocal insurance association, held that such attorney, 
not being the real party in interest, had no right to sue and recover in its own 
name insurance premiums due the association. And we hold that appellant has 
no such interest in the funds in the hands of the receiver as authorizes it to 
file exceptions in its own name to the report of the receiver, or to prosecute an 
appeal from the action of the court therein. Not only this, but appellant was 
in court when the receiver was appointed and made no objection to such appoint- 
ment. After the receiver was appointed, it turned all the money and property 
in its possession belonging to the subscribers over to the receiver, and without 
objection stood by and permitted the receiver, under authority of the court, 
to disburse and pay out on claims against the subscribers more than $21,000, and 
then, when the receiver files his final report, for the first time, challenges the 
authority of the court to appoint the receiver. Conceding, as we must, that 
the appointment of the receiver was void, appellant is in no position to file ex- 
ceptions to the receiver’s report or to prosecute an appeal to this court. Common 


honesty would forbid such action, even if it were a proper party and entitled 
to file exceptions. 


Appeal dismissed. 


OBERLEITNER v. SECURITY INS. CO. OF NEW HAVEN. 
Supreme Court of Wisconsin. June 4, 1929. 
225 Northwestern Reporter 735. 

1. INSURANCE—SPECIAL JURY FINDING THAT ITEMS AND VALUA- 
TIONS INSERTED IN PROOF OF LOSS WERE NOT INSERTED WITH 
INTENT TO DEFRAUD HELD UNSUPPORTED BY EVIDENCE. 
Evidence that plaintiff in proof of loss inserted cash register at grossly 

exaggerated valuation, with intent to defraud insurance company, held to render 

erroneous special verdict that items wrongfully inserted and excessive valuations 
were not so inserted with intent to defraud. 
(For other cases, see Insurance, Dec. Dig. § 665[7].) — 

3. INSURANCE—VERDICT FOR INSURED ON FIRE POLICY HEL IN- 
TRARY TO WEIGHT OF EVIDENCE INDICATING THAT FIRE WAS 
SET BY INSURED. } 
Evidence of facts and circumstances surrounding fire, for the. setting of 











Misc. ] Oberleitner v. Security Ins. Co. of New Haven 619 


which plaintiff had been convicted, held to render verdict against insurer for 
fire loss, contrary to weight of evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from a judgment of the Circuit Court for Shawano County; E. V. 
Werner, Judge. Reversed. 

Action by Frank Oberleitner against the Security Insurance Company of 
New Haven. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded, with directions—[By Editorial Staff.] 

This action was commenced on September 23, 1926, and judgment of the 
circuit court entered July 21, 1928, in favor of the plaintiff. 

The plaintiff sues to recover on an insurance policy covering personal prop- 
erty destroyed in a fire. He was convicted on prosecution for arson of setting 
the fire that burned the particular property with intent to defraud the insurance 
company. The policy on which suit is brought contains the provisions common 
to standard policies to the effect that any fraud or false swearing by the assured 
in his proofs of loss shall render the policy void. The jury found that he did 
not set the fire; also, that items wrongfully inserted in the proofs of loss and 
excessive valuations of items so inserted were not so inserted with intent to 
defraud. The appellant claims that neither of these findings is supported by 
the evidence and that the answers to both questions should have been changed 
and judgment of dismissal entered. It also claims that the court erred in instruct- 
ing the jury that the conviction was not to be considered as evidence of the 
setting of the fire, but was limited solely to its effect as impeaching the defend- 
ant’s credibility as a witness, and erred in instructing relative to circumstantial 
evidence as hereinafter stated. It also claims that the judgment of conviction 
bars recovery on the policy. The jury found that the plaintiff inserted in his 
proofs of loss five items of articles not burned in the fire aggregating $389 listed 
value. A few days after the fire the plaintiff consulted Mr. Andrews, his 
attorney, and was told by him that they must prepare a list of the property lost 
in the fire. Andrews testifies that the plaintiff gave him the names of the 
articles and fixed their value. Among the articles so listed was a cash register, 
valued on the list at $225, which was not burned and which the plaintiff sold 
for $50. The plaintiff told Andrews to put this on the list and gave him the 
value listed. He mentioned some property as not burned, but not the cash 
register, and did not tell Andrews that he had sold the register. The plaintiff 
was about to leave for Milwaukee and Andrews told him he would send him the 
proof of loss and he, the defendant, would have to swear to it. The plaintiff 
admitted signing and swearing to the proof of loss listing the items of property 
burned and their value as given by him to Andrews. He testified that he knew 
it was the right list; that he swore that it was a true list; did not know whether 
he swore to it without knowing what was in it; did not know at time of trial 
what was in it; did not know whether he gave Andrews the values or not; that 
he put in the cash register at $175 or $150, althought it had been sold for $50; 
knew at the time everything on the list was in the fire except the cash register; 
was not at the time interested in how much insurance money he got; did not 
know whether he then cared whether he got $500 or $2,000; he could read figures 
and German, but could not read English. The list totaled $2,513. The deputy 
fire marshall who interviewed the plaintiff testified that the plaintiff told him 
that he had lost a cash register in the fire; that it was worth $225; and that it 
was burned up; and that on being told that the marshal knew that the register was 
not burned and that the plaintiff had sold it for $50, the plaintiff said that was 
right; it did not burn up; it should not have been in; that he knew he had com- 
mitted a fraud; and that he knew all about it. The plaintiff did not deny mak- 
ing any of these statements to the fire marshal. 

R. H. Fischer and Eberlein & Larson, all of Shawano (C. B. Bird, of Wausau, 
of counsel) for appellant. 

A. M. Andrews and L. J. Brunner, both of Shawano, for respondent. 


Fow er, J. [1] In view of the evidence stated we must hold that the plaintiff, 
to say the least, inserted the cash register and its grossly exaggerated valua- 
tion in the proofs of loss with intent to defraud the insurance company, and 
thus defeated his right to recover under his policy regardless of other features 
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of the case. The motion of defendant to change the answer of the ninth question 
of the verdict from “no” to “yes” and for judgment of dismissal on the corrected 
verdict should have been granted. 

[2, 3] The above makes it unnecessary to rule upon other points raised by 
defendant’s counsel. However, an instruction complained of seems to us clearly 
erroneous, and, as it relates to a matter on which instruction is frequently 
necessary in submitting cases, we deem it advisable to state our view of it. 

The jury found that the fire involved was not a “set fire.” No witness saw 
any person in the act of setting the fire; therefore a finding that the fire was 
set had to rest wholly on circumstantial evidence. The court instructed the jury 
respecting circumstantial evidence, in substance, that they should not find the 
fire was set unless the first was “unexplainable upon any reasonable hypothesis” 
other than that it was set, and unless all the material circumstances established 
and proved were consistent with that fact and established it “with such a high 
degree of certainty” as to satisfy the jury by clear and satisfactory preponderance 
of the evidence and “so as to exclude any reasonable theory that the fire was 
the result of negligence, mischief, or accident.” 


This instruction was duly excepted to on the ground that it required too high 
a degree of proof. It was apparently an attempt so to restate an instruction 
found in Colbert v. State, 125 Wis. 436, 104 N. W. 61, frequently given applicable 
to circumstantial evidence in criminal cases as to make it applicable to civil cases 
wherein the act involved as the basis of the claim constitutes a crime. In such 
a situation the proof need not be beyond a reasonable doubt, but only such as to 
convince by a clear preponderance of the evidenece. We think the exception 
well taken. The instruction amounts to saying that the proof must be beyond a 
reasonable doubt, although it says it need be only such as to satisfy by a clear 
preponderance of the evidence. A familiar statement of the definition of reason- 
able doubt is that proof is beyond a reasonable doubt when “every reasonable 
doubt is removed,” and when the jury is convinced “that there is no reasonable 
explanation of the facts proved except upon the hypothesis that the accused 
committed the crime charged.” Emery v. State, 101 Wis. 627, 51, 78 N. W. 145, 152. 

If, as stated in the instruction, the proof must “exclude any reasonable 
theory” that the fire “resulted from negligence,” etc., and that they should not 
find the fire was set unless is was “unexplainable upon any reasonable hypotheisis” 
other than that it was set, it must by force of the very definition of reasonable 
doubt be proved beyond reasonable doubt. The error was accentuated by the 
uses of the word “high” in connection with the words “degree of proof.” We 
are constrained to believe that this instruction was extremely prejudicial and 
may have influenced the jury to find respecting the setting of the fire contrary 
to the finding of the jury in the criminal case and contrary, as it seems to us, 
to the weight of the evidence. 

The judgment appealed from is reversed and the case remanded, with direc- 
tions to dismiss the complaint on the merits. 

Fritz, J., took no part. 
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WOLFBERG v. STATE MUT. LIFE ASSUR. CO. OF WORCESTER, 
Circuit Court of Appeals, Eighth Circuit. November 18, 1929. 
No. 8423. 
36 Federal Reporter (2d) 171. 

1. INSURANCE—EVIDENCE HELD INSUFFICIENT TO SHOW, OR TAKE 
TO JURY QUESTION OF, PAYMENT OF LIFE INSURANCE PRE- 
MIUM. 

In action for wrongful cancellation of, and recovery on, life insurance policy, 
evidence held insufficient to show payment of premium or take question to jury. 

(For other cases, see Insurance, Dec. Dig. §§ 665[3], 668[8].) 

2. INSURANCE—TO AUTHORIZE INFERENCE OF PAYMENT ON LIFE 
INSURANCE PREMIUM, FACTS AND CIRCUMSTANCES SHOULD 
BE INCONSISTENT WITH ANY OTHER REASONABLE HYPOTHE- 
SIS. 

While payment of life insurance premium may be established from facts 
and circumstances authorizing such inference, such facts and circumstances 
should all point one way and be inconsistent with any other reasonable hypothe- 
sis than payment. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


3. INSURANCE—LIFE INSURANCE COMPANY HELD REQUIRED BY 
STATUTE AND POLICY TO DEDUCT LOAN FROM CASH SURREN- 
DER VALUE, THOUGH LOAN CERTIFICATE MERELY AUTHOR- 
IZED SUCH DEDUCTION (Rev. St. Mo. 1919, § 6151). 

Life insurance company held required to deduct amount of loan to insured 
from cash surrender value by Rev. St. Mo. 1919, § 6151, and terms of policy, 
though loan certificate merely authorized it to make such deduction. 

(For other cases, see Insurance, Dec. Dig. § 369.) 


4. INSURANCE—FAILURE TO RETURN LOAN CERTIFICATE AFTER 
CANCELING LIFE POLICY, NEVER SURRENDERED BY INSURED, 
HELD NOT TO AUTHORIZE RECOVERY THEREON. 

Life insurance company’s failure to return loan certificate to insured after 
canceling policy for nonpayment of premium seld not to authorize recovery on 
policy by insured’s administratrix, where such return was conditioned on sur- 
render of policy, which was never done. 

(For other cases, see Insurance, Dec. Dig. § 232.) 


5. INSURANCE—STAMPING WORDS, “DO NOT WRITE,” ON LAPSE RE- 
PORT BY OFFICER OF INSURANCE COMPANY, HELD NOT INDICA- 
TIVE OF WRONGFUL INTENT, IN VIEW OF OTHER EVIDENCE OF 
PURPOSE THEREOF. 

Stamping of words, “do not write,’ on “lapse report” by officer of insurance 
company canceling life policy for nonpayment of premium, held not indicative 
of wrongful intent or purpose, in view of evidence that stamp was placed thereon 
to indicate that insured had no rights under policy, whereby he could have it 
reinstated. 

(For other cases, see Insurance, Dec. Dig. § 232.) 


8. INSURANCE—INSURED VOLUNTARILY CEASING PAYMENT OF 
PREMIUMS AND ABANDONING POLICY CANNOT ASK DAMAGES 
FOR ITS CANCELLATION. 

Insured voluntarily ceasing payment of premiums and abandoning policy 
cannot ask damages for its cancellation by insured. 
(For other cases, see Insurance, Dec. Dig. § 237.) 


Appeal from the District Court of the United States for the Western District 
of Missouri. 
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Suit by Merva Wolfberg, administratrix of the estate of William J. Wolff- 
sky, deceased, against the State Mutual Life Assurance Company of Worcester, 
Mass. Judgment for defendant, and plaintiff appeals. Affirmed. 


Harry L. Jacobs, of Kansas City, Mo. (I. J. Ringolsky, M. L. Friedman, 
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William G. Boatright, and Ringolsky, Friedman, Boatright & Jacobs, all of 
Kansas City, Mo., on the brief), for appellant. 

Richard S. Righter, of Kansas City, Mo. (George J. Mersereau, John H. 
Lathrop. and Lathrop, Crane, Reynolds, Sawyer & Mersereau, all of Kansas City, 
Mo., on the brief), for appellee. 

Before Booth, Circuit Judge, and Sanborn and Dewey, District Judges. 

Dewey, District Judge. The suit is based on a contract of insurance issued by 
the State Mutual Life Assurance Company of Worcester, Mass., to and on the 
life of William J. Wolffsky. 

The petition is in two counts. The first, an action at law, seeking to recover 
damages for the wrongful cancellation of the policy; and the second, an action 
in equity, seeking to have the policy declared in force at the time of the death 
of the insured, and for judgment thereon. 

The suit came to trial on the first count before a jury, and by agreement of 
parties the issues raised by the second count to be decided by the trial judge 
upon the evidence offered in the law action. 

The evidence introduced by the plaintiff establishes that the policy was dated 
and issued from the home office of the company in Worcester, Mass., on the 
28th day of February, 1922, and insured the life of William J. Wolffsky for $5,000; 
the annual premium of $178.50 to be paid in quarterly installments in advance. 

The first installment was paid March 23, 1922, and quarterly installments 
were paid in advance or within the grace period of each quarter, up to and 
including the payment due November 28, 1924. 

In December, 1924, while the November 28, 1924, premium was due, but 
within the grace period, the insured applied for a loan on this policy. The same 
was granted to him in the sum of $255, with interest at 6 per cent. per annum 
payable semiannually on the 15th days of June and December. The loan was 
effective from January 8, 1925, and on or about this date, and from the proceeds 
thereof, the insured paid the November, 1924, premium. 

Records of the company show no other payments, but do show that an effort 
was made to collect the premium due February 28, 1925, by a first and second 
notice and lapse notice, and telephone calls from the Kansas City office of the 
company, in which city Mr. Wolffsky resided. 

On April 1, 1925, this office wrote the. insured a letter addressed to his 
Kansas City, Mo., home address, advising him of the default in payment of the 
premium due February 28, 1925, and offering to reinstate him within a period 
of 30 days after such lapse if he could establish his insurability by a health cer- 
tificate. No response having been received, the home office was advised on April 
28, 1925, that the policy had lapsed for failure to pay the premium when due. 

The policy contract provided for 31 days of grace, and the practice of the 
company was to allow the agent to collect the premium 30 days beyond that 
time if a health statement was signed by the insured, and upon the insured’s 
failure to so do, the records were sent to the home office of the company for 
final disposition. 

The record in this: case of the lapse of the policy for failure to pay the pre- 
mium due February 28, 1925, came to the attention of the officers of the home 
office of the company on May 4, 1925, which was a normal period for such 
records to be sent to the home office and for them to act thereon. 

The actuary of the company in May, 1925, figured: 


The cash surrender value of the policy of February 28, 1925, as.... . $263 50 
GR Ce ot Racertae een eee 
Int. from 


And he certified that this provided extended insurance of $4,742 for 34 days 
from February 28, 1925, up to and including April 4, 1925. 

The insured committed suicide August 11, 1925. 

At the time of the execution of the policy, the insured elected that in the 
event of a default in the payment of a premium when due after two years’ pre- 
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miums had been paid, he should have the insurance continued in force as ex- 
tended insurance from the anniversary last past, for its face amount, less any 
indebtedness to the company thereon or secured thereby. 

The policy provided, among other things, that: “The term for which this 
policy will be continued as Extended Insurance or the amount of Paid-up In- 
surance, aS given in the accompanying table, is such as the Cash Value will pur- 
chase as a net single premium at the attained age of the insured, according to 
the American Experience Table of Mortality, with interest at three per cent. per 
annum, but no provision contained herein shall operate to continue this policy 
in force beyond the term for which it was originally written.” 

The accompanying table provided, among other things, that the cash sur- 
render or loan value, where the premium had been paid for three full years, was 
$244.75. This had been increased by the board of directors to $263.50. 

Also, as a part of the policy, and following the above table, the policy pro- 
vided: “The above values are computed * * * upon the assumption that the 
premiums required by this policy (less current dividends) have been paid in full 
and that there is no indebtedness to the company on account of this policy.” 

The policy further provides: “The said values will be increased if there are 
any outstanding paid-up additions to this policy and diminished if there be any 
indebtedness hereunder.” 

The yeafly dividends were paid in cash to the insured, and there were no 
dividends due him at the time the accounting was had at the home office. 

In the policy loan certificate above referred to is the following provision: 

“If any premium on said policy remains unpaid at the end of the grace 
period, said company is hereby authorized to deduct from the cash surrender 
value of said policy at the date of default the total indebtedness represented 
by this and any other certificate or certificates of indebtedness then outstand- 
ing against said policy, including interest to the date of said default, and to 
apply the balance as a net single premium to the purchase of paid-up insurance 
payable at the same time and on the same conditions as in the original contract, 
or, if such has been provided by the policy contract, extended term insurance 
in the amount of the face of the policy including additions (if any) and less 
the total indebtedness. 

“Upon the allowance by the said company of paid-up insurance or of ex- 
tended insurance free from indebtedness, as provided herein, this certificate and all 
other certificates, if any, outstanding against said policy shall be cancelled, be- 
come void and will be returned to the insured upon the return of the policy to 
the company for proper endorsement.” 

Plaintiff’s evidence therefore establishes that the insured, after borrowing 
a sum practically equal to the cash surrender value of the policy, permitted the 
same to lapse; that the company sent notices to the insured at all stages of 
the proceedings, and not hearing from him, the account was sent to the home 
office, an accounting made by the actuary of the company according to the 
terms of the policy, and the balance of $5.10 applied for the payment of extended 
— as directed by the insured for 34 days from February 28, to April 4, 

25. 

Plaintiff's cause of action in both counts, is based on deceit, the grounds 
therefor, as alleged, being that the defendant fraudulently refrained from noti- 
lying insured of his rights under the contract of insurance, and made false and 
fraudulent statements in its notices to the insured. Also that the defendant 
did not follow the laws of Missouri in computing the amount available after 
default; and that had it followed the provisions of such law the balance would 
have been sufficient to purchase temporary insurance for the face of the policy 
to the date of the death of the insured. A claim is also alleged that the insured 
did in fact pay the premium due February 28. 1925. 

No claim is made on this appeal that there is any evidence to support the 
charge that notices were not sent the insured, and the record establishes that 
Proper and sufficient notices were sent to him. The evidence also establishes that 
the amounts available to insured to pay for extended insurance as computed 
by the evidence were larger than they would have been had the provisions of 
the Missouri law relied upon by the plaintiff been followed. 

Upon this record the trial court directed a verdict for the defendant and 
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dismissed the equity bill on its merits. The defendant in its answer alleged that 
the policy had been lapsed by the failure of the insured to pay premiums in 
accordance with the terms of the policy, and appellant now seeks to reverse 
the rulings of the trial court, basing her assignments of error that there was 
evidence tending to establish a wrongful cancellation and repudiation of the 
policy, on claims set up in her reply. These assignments of error cover ten 
pages of appellant’s printed brief, and are in substance: 

1. That there was substantial evidence tending to prove that the premium 
due February 28, 1925, was paid by the insured. 

2. That the loan was never deducted in the time or in the manner contem- 
plated in the loan certificate, in this; (a) That the company had an option 
either to deduct the debt or apply the entire cash surrender value to purchase 
extended insurance, and that it did elect not to deduct the indebtedness, and 
hence waived the right to claim that it did not apply the entire cash surrender 
value to purchase extended insurance. (b) That interest was charged on the 
amount of the loan certificate to the end of the grace period, March 31, 1925, 
instead of the date of default, February 28, 1925. (c) That the loan certifi- 
cate was never canceled, as it was not returned to the insured as provided by 
the terms of the policy. (d) That the extended insurance purchased by the 
balance due insured after deducting the loan, commenced at the end of the 
grace period instead of from the anniversary date. © 

3. That the policy was not in force until March 23, 1922, the date of its 
delivery, and subsequent premium payments continued it in force until March 
23, 1925, and its cancellation by the company as of February 28, 1925, was there- 
fore wrongful and entitles plaintiff to a judgment and decree in her favor. 

{1] The evidence relied upon as tending to show that the premium due 
February 28, 1925, was in fact paid, is the testimony of the wife of the insured 
that she and her husband called at the office of the company in Kansas City 
the first week of March, 1925; that Mr. Wolffsky went up to a lady in the 
office and handed her something, and that she handed him something back; 
that in the meantime Mr. Sharles, an officer of the company, came out and they 
went into his office. 


One other incident relied upon was the testimony of one of the officers 
of the company that the receipt for the premium due on February 28, 1925, 
after being prepared at the home office, was sent to the Kansas City office and 
returned to the home office about two months after the date of the claimed 
default, and after being kept about a year, was destroyed. He further testified, 
however, that it was the custom to destroy these receipts after they were kept 
by the company for a year. 


We are unable to see wherein either of these incidents furnish any evidence 
that the premium due February 28, 1925, was paid, or any evidence to be sub- 
mitted to the jury on that question. Especially is this true in the light of the 
evidence introduced by the plaintiff, herself, that this premium was not paid. 

[2] As stated in the case of Dooroh vy. Wall (Mo. App.) 297 S. W. 705: 
“While payment may be established from facts and circumstances from which 
the inference of payment may be drawn, to authorize such an inference the facts 
and circumstances should ‘all point one way * * * and be inconsistent with 
any other reasonable hypothesis than that payment was made.’” 


[3] As to the second assignment of error, appellant in her brief says: “Our 
contentions with respect to the handling of the insured’s policy may be succinctly 
stated as follows: Defendant was given an option or authorization, by the policy, 
to deduct its debt plus interest from the cash value. This was merely ‘an option 
or privilege. The deduction was not automatic, not being obligatory. It, there- 
fore required an election on the part of the defendant to deduct the debt from 
the cash value. Inasmuch as the allocation of the cash value of the purchase 
of extended insurance was automatic and the deduction of the note debt was not 
automatic, then so long as nothing was done, there was no deduction and ex- 
tended insurance was in force, purchased automatically by the cash value.” | 

We think counsel is mistaken in saying that defendant was given an option 
by the policy to deduct the debt. The agreement whereby the company was 
given authority to so deduct is contained only in the loan certificate. The policy 
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reiterates that the indebtedness to the company must first be deducted in figur- 
ing the cash surrender value of the policy. 

The Missouri law relied upon by the plaintiff also is mandatory in this re- 
gard. Section 6151 of the Revised Statutes of Missouri, 1919, provides, among 
other things, that: “The net value of the policy, when the premium becomes 
due, and is not paid, shall be computed upon the actuaries’ or combined ex- 
perience table of mortality, with four per cent. interest per annum, and after 
deducting from three-fourths of such net value, any notes given on account of 
past premium payments on said policy issued to the insured, and any evidence 
of indebtedness to the company, which notes and indebtedness shall be then 
canceled, the balance shall be taken as a net single premium for temporary 
insurance for the full amount written in the policy.” 

Under the terms of the policy and the Missouri law, the company was re- 
quired to deduct the loan. The statement in the loan certificate that it had 
authority to do this must be considered with the provisions of the policy and the 
law. 

[4] The loan certificate may not have been returned after cancellation as 
provided by the terms of the policy, but that return was conditioned upon the 
insured’s surrendering the policy to the company which was never done by 
him. 

[5] One of the officers of the company stamped on the “lapse report” the 
words, “Do not write.” Appellant claims on this an indication of wrongful in- 
tent or purpose. This stamp, however, was placed thereon to indicate the fact 
that according to the policy contract the insured had no rights therein whereby 
he could have his policy reinstated. 

[6] Several reasons can be given why the remaining assignments of error 
are without merit. As far as the third assignment above referred to is concerned, 
no issue of this kind was raised by the pleadings or in the lower court, and hence 
cannot be here considered. New Amsterdam Casualty Co. et al. v. Farmers’ 
Co-op. Union (C. C. A.) 2 F.(2d) 214; Elkan v. Sebastian et al. (C. C. A.) 291 F. 
532, 535. 

[7] Another answer to these assigned errors is that there is no evidence 
of any injury or damage to insured from any error made by the defendant, if 
any, in its computation of the amount of the balance available for extended 
insurance, or because of any error in the dates as to when the policy lapsed or 
from any notice thereof given to the insured. 

[8] Appellant relies in her claim for damages upon a wrongful cancellation 
or repudiation of the policy. But the cancellation was not wrongful, nor was 
the policy repudiated. The insured voluntarily ceased payment and abandoned 
his policy. He cannot now be heard to ask damages for its cancellation. Green 
v. Hartford Life Ins. Co., 139 N. C. 309, 51 S. E. 887; 1 L. R. A. (N. S.) 623, 4 
Ann. Cas. 360; Mutual Life Ins. Co. v. Phinney, 178 U. S. 327, 20 S. Ct. 906, 44 
L. Ed. 1088; Ryan v. Mutual Reserve Fund Life Ass’n (C. C.) 96 F. 796. 


_ [9] Both the insured and the insurance company had a written contract be- 
fore them and were presumed as a matter of law to know its legal effect and 


operation. Sturm v. Boker, 150 U. S. 312, 336, 14 S. Ct. 99, 37 L. Ed. 1093. 


If there were any errors in computation, they did not result in any damage 
to insured. No evidence is offered of any attempt or effort on the part of the 
insured to keep the policy alive, or to show that he was misled to his injury by 
any act on the part of the company. The mistakes, if any, relied upon, were 
in the computations after cancellation. It could make no difference to appellant 
whether the insurance lapsed on March 25, 1925, or on April 24, 1925. Insured 
never offered or tendered any premium before the expiration of any claimed 
due date or within the period of grace following any such claimed due date. 
No consideration in the way of a payment is shown that would keep the insur- 
ance alive and make it effective to August 11, 1925. The insurance policy pro- 
vided that in case of failure to pay any premium when due, or within the grace 
period, it should lapse and become void. 


We have given more consideration to the claims of the plaintiff than they 
deserve. The record shows that the insured deliberately borrowed all the money 
that the policy was worth, evidently intending to allow it to lapse. The com- 
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pany after using all reasonable means was unable to persuade him to continue 
the payment of premiums or reinstate the policy. 

We have carefully examined the several claims of the plaintiff and find no 
error in the record. And the actions of the court in directing the verdict for 
the defendant, and his refusal on the second count to set aside the cancellation 
of the policy and restore-it in full force and effect as of the date of the death 
of the insured, should be, and the same are, affirmed. 


SECURITY LIFE INS. CO. OF AMERICA v. BRIMMER. 
Circuit Court of Appeals, oe November 14, 1929. 


36 Federal Reporter (2d) 176. 

2. INSURANCE—WHETHER INSURED’S ANSWERS TO QUESTIONS IN 
APPLICATION AS TO PREVIOUS EXISTENCE OF CERTAIN DIS- 
EASES WERE FALSE HELD QUESTION FOR JURY. 

In action on life insurance policy, defended on ground of false representations 
by insured as to previous existence of certain disorders or diseases, question wheth- 
er insured’s answers to questions in application were false held properly presented 
to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

4. INSURANCE—MATERIAL REPRESENTATION TO AVOID INSUR- 
ANCE POLICY MUST BE FALSE AND KNOWN TO BE SUCH BY 
INSURED OR PRESUMED TO BE WITHIN HIS PERSONAL KNOWL- 
EDGE (Rev. St. Mo. 1919, § 6142). 

Rey. St. Mo. 1919, § 6142, does not purport to create any defense to suit upon 
insurance policy, but destroys all defenses based on misrepresentations concerning 
matters which do not contribute to death of insured, with result that a material re- 
presentation to avoid policy must be false, known to be such by insured, or, if it 
consists of a mistake, it must be of such character that insurer must have regarded 
it as within personal knowledge of insured. 

(For other cases, see Insurance, Dec. Dig. § 253.) 

5. INSURANCE—FALSE REPRESENTATIONS WILL NOT AVOID POL- 
ICY UNLESS INSURED KNEW OR IS CHARGEABLE WITH KNOWL- 
EDGE OF THEIR FALSITY. 

Ordinarily false representations will not avoid insurance policy, unless insured 
knew they were false, or he is chargeable with such knowledge. 

(For other cases, see Insurance, Dec. Dig. § 256[2]) 

7. INSURANCE—FALSE STATEMENT BY INSURED CONCERNING CON- 
SULTATIONS WITH PHYSICIANS FOR TEMPORARY AILMENTS 
NOT CONTRIBUTING TO HIS DEATH COULD NOT BE MATERIAL 
REPRESENTATION (Rev. St. Mo. 1919, § 6142). 

Under Rev. St. Mo. 1919, § 6142, false statement by insured concerning con- 
sultations with physicians for some temporary ailments which did not: contribute 
to his death could not constitute a material representation which could be set up 
as defense. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

Appeal from the District Court of the United States for the Western District 
of Missouri; Merrill E. Otis, Judge. 

Action by Margaret Brimmer, executrix, etc., against the Security Life Insur- 
ance Company of America. Judgment for plaintiff, and defendant appeals. 
Affirmed. 

Arthur §. Lytton, of Chicago, Ill. (Follett W. Bull and Olaf A. Olson, both of 
Chicago, Ill., D. S. Lamm, of Sedalia, Mo., and James C. Jones, Jr., of St. Louis, 
Mo., on the brief), for appellant. 

Lawrence Barnett, of Sedalia, Mo., (Frank Hayes of Sedalia, Mo., on the 
brief), for appellee. 

Before Van Valkenburgh and Gardner, Circuit Judges, and Woodrough, Dis- 
trict Judge. 

GarpNER, Circuit Judge. This is an action to recover on a policy of life insur- 
ance written by the defendant insurance company upon the life of Dr. Omar W. 
Clabaugh. The policy was written January 21, 1927. 
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On February 13, 1928, the insured died of a heart impairment known to the 
medical profession as coronary occlusion, or stoppage of a blood vessel which sup- 
plies the heart muscles. The occlusion or stoppage was caused by an embolus or 
thrombus; an embolus being a blood ¢lot traveling through the blood stream, and a 
thrombus being a blood clot affixed to the wall of the blood vessel. 

The answer set up as an affirmative defense that the insured made certain mis- 
representations in his written application for insurance, in that in his application he 
gave false answers to certain questions contained therein, and that these false ans- 
wers were known to him to be false and were fraudulently made to induce the is- 
suance of the policy; that the matters misrepresented actually contributed to the 
insured’s death; that defendant company did not know or learn of the falsity of 
these statements and representations until after the death of the insured. 

In support of this defense the insurance company offered evidence to show the 
previous medical history of the insured and the cause of his death, and also to show 
by such history that the representations made by the insured in his application for 
insurance were materially false, and that such representations were relied upon by 
the insurance company. These representations in the application by the terms of the 
policy, became a part of the policy. The substance of the representations so made, 
which are now claimed to have been false, are as follows: (1) Insured represented 
that he had never received treatment in any hospital, sanitarium, or asylum; (2) 
that he had never had any disorder of the brain or nervous system such as apoplexy, 
insanity, fits, sunstroke, nervous breakdown, etc.; (3) that he had never had any 
disorder of the heart or blood vessels such as palpitation, valvular diseases, endo- 
carditis, fainting spells, piles, varicose veins, etc.; (4) that he had never had any 
disorder of the respiratory system such as pleurisy, pneumonia, asthma, bronchitis, 
chronic cough, tuberculosis, spitting blood, etc.; (5) that he had never had general 
diseases such as rheumatism, syphilis, diabetes, enlarged glands, goitre, cancer, 
growths, or tumors, etc.; (6) that he had never had any disease of the joints, bones 
or spine; (7) that he had not within seven years prior to the date of the application 
consulted any physician not previously mentioned; (8) that to the best of his 
knowledge and belief he was in good health. ‘ 


It appears from the evidence that in the spring of 1924 the insured was afflicted 
with an infection of the skin and was attended by physicians in the Christian Hos- 
pital at Kansas City. At that time one of the attending physicians observed that 
the insured had some arthritis of the spine, that his heart was somewhat enlarged, 
that his blood pressure was somewhat high, and that there was some evidence of 
asthma. The treatment at that time continued over a period of some three weeks, 
and during the following year the insured told his attending physician that he had 
had asthmatic attacks, and the physician observed an asthmatic condition, and, at 
that time, the physician thought the insured had myocarditis and because thereof 
re physician instructed the insured to be careful or he would have trouble there- 

rom. 


Another physician produced as a witness by the defendant testified that he had 
found the insured’s blood pressure above normal, found an asthmatic condition 
which he diagnosed as cardiac asthma due to an impairment of the heart, and that 
he had so informed the insured. In 1924 the insured, who was himself a practicing 
physician, asked this physician to go over his heart, blood pressure, and chest, and 
on doing so the physician found that the insuted had a blood pressure of above 170, 
cardiac asthma, and a hypertrophied heart (an enlarged heart); the enlargement 
being about three quarters of an inch. The physician discussed with the insured 
his condition and cautioned him to be careful and not to overdo. 


It also appears from the testimony that the insured had made claims under 
health insurance policies on account of rheumatism. Other testimony along the 
same lines was introduced by the defendant tending to show that at times prior to 
the making of the application for insurance the insured had various ailments, and 
particularly ailments which affected his heart. There was some modification of 
certain of this testimony brought out on cross-examination, and there was some 
doubt as to whether the asthma was heart asthma or bronchial asthma. The at- 
tending physician testifying for defendant as to the enlarged heart, on cross-ex- 
amination, said: It was such a condition as comes on once in a while from just a 
little let down in a man’s health—nothing great. That the insured’s condition was 
the thing we all have when we start to slip a little with our heart, kidneys, fatigue 
and shortness of breath, just a letting down. 
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There was other evidence with reference to the condition of the insured’s health 
from time to time, and with reference to his having consulted with physicians, 
prior to the taking out of this insurance, but, in the view we take of the case, this 
is not of the utmost importance. It appears that after the dates on which, it is 
claimed, the evidence shows the insured consulted physicians who found him suffer- 
ing from the ailments enumerated, and before he made his application for the 
policy written by the defendant, he was examined for insurance on March 21, 1925, 
on March 27, 1925, and on May 5, 1925, by Dr. A. E. Monroe, and upon these ex- 
aminations was found to be a normal man. These examinations, made nearly two 
years before the application now under consideration was made, were in addition to 
the examination made by Dr. Ferguson, upon which the policy in suit was issued. 
In all, there were four examinations of the insured’s condition by competent phy- 
sicians, and on none of these examinations was insured’s condition found to be 
other than normal. There was evidence by those knowing the insured intimately 
that he generally appeared healthy; that he had a rosy, pink, healthy looking com- 
plexion; was vigorous, active, and energetic until stricken with the malady which in 
four days resulted in his death. There was much other testimony introduced by 
the plaintiff tending to prove that whatever may have been the insured’s condition 
in 1923 and 1924, when the physicians examined him, it had been cured or abated 
and was not present at the time application for the policy involved in this case was 
made, nor, so far as medical testimony and appearances indicate, for some con- 
siderable period preceding his death. 

The defendant’s medical witnesses admitted on cross-examination that, if the 
insured had had the heart trouble claimed, he would ordinarily have become pale 
and weak as he approached later stages of the disease. No doctor claimed to know 
all of the causes of coronary occlusion, but a great many of the causes were sug- 
gested by the medical witnesses. The testimony of course showed that the defend- 
ant’s own physician examined the insured to determine his condition, and that 
this examination revealed no impairment or disease of the heart; that his blood and 
blood pressure were tested and found normal, and that his general appearance was 
healthy. 

It is claimed by the defendant that it appears from the undisputed evidence that 
the answers made by the insured to the questions contained in the application for 
the insurance policy were false; that they were relied upon by the insurance com- 
pany, and that the company was induced thereby to issue the policy. 

[1] In considering the question of the sufficiency of the evidence, the instruc- 
tions as given will be accepted as the law governing the case. By these instructions 
the jury were advised: That the evidence showed that in his application for insur- 
ance the insured answered that he had never had any disorder of the heart. That 
under the terms of the policy this was a representation, and that it devolved upon 
the defendant to prove, by the greater weight of the evidence, that the insured had 
had such disorder of the heart, and that he knew that he had had the same, and 
otherwise the jury should not find against the plaintiff on the ground of such re- 
presentations. Also that it devolved upon the defendant to prove that the insured 
at the time of making application for insurance had some disorder of the blood ves- 
sels, and that he knew of such disorder and that said disorder of his blood vessels 
actually contributed to his death; otherwise the jury could not find for the defend- 
ant upon the ground that the insured falsely represented that he did not have any 
disorder of the blood vessels. 


The court instructed similarly with reference to the other alleged misrepresen- 
tations. 


The jury was also instructed that if they found that the insured made mis- 
representations, “as to matters which actually contributed to his death, the truth 
of which matters, if any, was unknown to the defendant, your verdict should be 
for defendant, provided that at the time he made the application the applicant knew 
that such matters were untrue, or that such matters were of such nature that the 
defendant company must have regarded the same as being within the personal 
knowledge of the applicant.” 

The general instruction is given specific application to each of the alleged mis- 
representations, so that by the instructions it was made incumbent upon the de- 
fendant to prove that the insured, contrary to his representations, had the ailment 
or disease which he represented he had not had, and that he knew he had the same, 
or that such disorder was of such a nature or character that the defendant must 
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have regarded the same as being within the personal knowledge of the insured, 
and that, unless the jury so found, they should return a verdict for the plaintiff on 
the ground of such representations. 

The court refused to instruct the jury, at defendant’s request (1) that innocence 
on the part of Dr. Clabaugh in making false. statements was immaterial if, as a 
fact, the false statements concerned matters which actually contributed to his 
death; (2) that, if said matters were misrepresented in the application and same 
actually contributed to the death of Dr. Clabaugh, there could be no recovery. 

It is therefore to be observed that, under the instructions, the court made it in- 
cumbent upon the defendant to prove the falsity of the representations; the knowl- 
edge of the insured that they were false, or that such matters were of such nature 
that the defendant company might have regarded the same as being within the per- 
sonal knowledge of the insured, and that the disorder, which he denied he had, con- 
tributed to his death. 

It appears without dispute that after the times when it is claimed the doctors 
found the insured had certain diseases or disorders, and advised him thereof, he was 
examined on three different occasions for insurance, was passed, and that he was 
examined by the examining surgeon of the defendant company. 

[2, 3] Now the jury may well have believed that the insured, even though he 
had previously had the disorders or diseases claimed, including some heart ail- 
ments, or symptoms thereof, had recovered from these, or that the doctors, who 
had diagnosed his symptoms, had been mistaken in the nature of his then ailments; 
or the jury might have found that the insured in good faith believed either that 
he had not had the diseases or ailments, or that he had recovered therefrom. At 
least reasonable men might well have reached different conclusions on these issues, 
and hence the case was properly sent to the jury if the court properly decided the 
questions of law involved. This court will not weigh the evidence, but if there was 
substantial evidence supporting the verdict it must stand. 

[4] There remains therefore to consider whether, in sending the case to the 
jury, the court did so under proper instructions. It seems to be conceded that the 
insurance policy in question was a Missouri contract, and that the following statute 
of Missouri is applicable. 

Rev. St. 1919, § 6142. “No misrepresentation made in obtaining or securing a 
policy of insurance on the life or lives of any person or persons, citizens of this 
state, shall be deemed material, or render the policy void, unless the matter mis- 
represented shall have actually contributed to the contingency or event on which 
the policy is to become due and payable, and whether it so contributed in any case 
shall be a question for the jury.” 

It is the claim of the defendant that there is but one test of materiality under 
this statute, and that is: Did or did not the matter represented actually contribute 
to the contingency or event upon which the policy became payable? The lower 
court by its charge informed the jury that misrepresentations as to matters. which 
met the statutory test would not avoid the policy, unless, at the time the insured 
made them, he knew of the falsity of such statements, or that such statements were 
made with relation to matters of such character or nature that the company must 
have considered them within the personal knowledge of the applicant. 


We are of the opinion that this statute does not purport to create any defense 
to a suit upon an insurance policy, but that it destroys all defenses based upon mis- 
representations concerning matters which do not contribute to the death of the as- 
sured, whether such statements be warranties or representations. 


This statute leaves material representations as they were at common law. In 
Missouri a material representation to avoid a policy must be false, known to be 
such by the assured, or, if it consists of a mistake, that the mistake must be of 
such a character that the insurer must have regarded it as within the personal 
knowledge of the insured. State ex rel. Life Ins. Co. v. Allen, 310 Mo. 378, 276 
S. W. 877; Simpson v. Metropolitan L. Ins. Co. (Mo. App.) 282 S. W. 454; Aber- 
nathy vy. Springfield Mut. Assn. (Mo. App.) 284 S. W. 198. 


[5] Ordinarily false representations will not avoid a policy unless the assured 
knew they were false, or he were chargeable with such knowledge. This seems to 
be the rule applied in the National courts. Moulor v. Am. L. Ins. Co., 111 U. S. 
335, 4 S. Ct. 466, 28 L. Ed. 447; Northwestern Mut. L. Ins. Co. v. Wiggins (C. C. 
2 1S F.(2d) 646, 647; Campbell v. Business Men’s Assur. Co. (D. C.) 31 F.(2d) 
wf 
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The learned Circuit Court of Appeals of the Ninth Circuit in Northwestern 
Mut. L. Ins. Co. v. Wiggins, supra, says: “The insured made categorical answer 
to all questions. It must be assumed that such answers, if true, gave all information 
required to determine acceptance of the risk, and to avoid the risk or cancel the 
policy it must be shown that the answers were false and known to be false by the 
insured.” 

[6] The statute invoked eliminates all defenses based upon representations con- 
cerning matters which did not contribute to the assured’s death. It prescribes no 
rule with reference to the effect to be given to representations not within the ban of 
the statute. The effect of such representation is therefore a matter of general law. 

Being a matter of general law and not dependent upon the local statute, this 
court will follow its own rule or the rule laid down by the Supreme Court of the 
United States. In Mutual L. Ins. Co. v. Hilton-Green, 241 U. S. 613, 36 S. Ct. 
676, 680, 60 L. Ed. 1202, it is said: “Considered in most favorable light possible, the 
above quoted incorrect statements in the application are material representations ; 
and, nothing else appearing, if known to be untrue by assured when made, invalidate 
the policy without further proof of actual conscious design to defraud.” 

[7,8] It is charged that the court erred in refusing to give defendant’s requested 
instruction No. 7 with reference to the previous consultations by assured with 
physicians and his treatment in hospitals. The instruction as given by the court 
is as follows: “The Court instructs the jury if you find and believe from the evi- 
dence that in his application for the policy of insurance involved in this case the 
deceased, Omer W. Clabaugh, in answer to questions, stated to defendant’s medical 
examiner that he was in sound health, that he had never received treatment in any 
hospital, sanitarium or asylum and had not, within the seven years next before said 
application, consulted any physician; and if you further find from the evidence that 
said answers were unture and that the said Clabaugh was not in sound health and 
that within the seven years next before said application, the said Clabaugh had 
consulted a physician for an illness or condition which actually contributed to pro- 
duce his death, or had, prior to said application, received treatment in a hospital or 
sanitarium, for an illness or condition which actually contributed to cause his death; 
and if you further find from the evidence that defendant relied upon the truth of 
said representations in issuing the policy in suit and that the matters which were 
misrepresented, should you find them to have been misrepresented, contributed 
actually to the death of the assured, Clabaugh, then your verdict will be for the 
defendant, provided the jury also find from the evidence that the applicant knew 
that he was consulting a physician about the ailment which is alleged to have 
contributed to his death.” 

The charge as given is substantially as requested, except that the instruction as 
given required the jury to find that “applicant knew that he was consulting a 
physician about the ailment which is alleged to have contributed to his death” before 
they could regard the misrepresentation as material. 


The falsity of insured’s answer under this instruction would not avoid the 
policy, unless the jury should find that he knew that he was consulting the physic- 
ian about the ailment which is alleged to have contributed to his death. It is re- 
called in this connection that there was testimony indicating that it was difficult for 
one to detect his own heart impairment, and, in view of this testimony and the ver- 
dict returned, it must be assumed that the jury found that the insured did not know 
that he was consulting a physician about the ailment which is alleged to have con- 
tributed to his death. 

The Supreme Court of Missouri, in Keller v. Home Life Ins. Co., 198 Mo. 
440, 95 S. W. 903, held that a false statement that the insured had not consulted a 
physician could not contribute to his death, and was therefore immaterial. This is 
the construction placed on section 6142, Rev. St. Mo. 1919. In the opinion in that 
case it is said: “While the diseases for which the insured sought other physicians 
for treatment may have contributed to his death, yet we are unable to understand 
how a false statement as to the mere fact as to whether he had consulted or had 
been treated by other physicians, could do so.” 

It would seem, therefore, that the defendant could not base a defense upon 
false representations concerning consultations with physicians, and hence it could 
not have been prejudiced by any alleged error of the lower court in submitting 
such a defense to the jury. But if defendant was entitled to have this issue sub- 
mitted to the jury, we are of the view that the lower court properly charged the 
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jury. The mere fact that the insured may have consulted a physician for some 
temporary ailment which did not contribute to his death could not be a material 
representation within the meaning of the Missouri statute. New York Life Ins. 
Co. v. Moats (C. C. A.) 207 F. 481. 

The court’s instructions did no violence to the Missouri statute invoked, nor to 
the decisions of the Missouri court in interpreting the same. The question of what 
constitutes false representation is a matter of general law on which the lower court 
correctly instructed the jury. 

The judgment of the lower court is accordingly affirmed. 


NEW YORK LIFE INS. CO. v. GAY 
Circuit Court of Appeals, Sixth Circuit. December 13, 1929. 
No. 5242. 
36 Federal Reporter (2nd) 634. 

1. INSURANCE—WHERE INSURED FAILED TO DISCLOSE EXISTENCE 
OF STOMACH CANCER, DISCOVERED BEFORE DELIVERY OF 
POLICY, INSURER COULD PROVE CONDITION OF INSURED’S 
HEALTH WHEN APPLYING, AND FACTS LEARNED BY HIM 
BEFORE DELIVERY OF POLICY, WITHOUT OFFERING IN EVI- 
DENCE APPLICATION OR PROOF OF ITS CONTENTS. 

In action on life policy in which defense was that insured made false answers 
to questions in application concerning his health and consultation of physician, 
and that insured between date of application and delivery of policy knew he 
was suffering from cancer of stomach, but failed to disclose that condition to 
insurer, insured’s nondisclosure of facts occurring after date of application was 
good defense to policy, and under that defe nse insurer had right, without offering 
application in evidence, or oral proof of the questions and answers therein 
contained, to prove actual condition of insured’s health prior to and at time 
of filing application, and his knowledge and nondisclosure of his then condition 
and of facts learned by him before delivery of policy; application not being 
attached to or printed with policy, as required by Ky. St. §§ 656, 679. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 


2. INSURANCE—APPLICATION PROVISION THAT INSURANCE 
SHOULD BE IN FORCE FROM APPLICATION HELD NULLIFIED 
a FRAUDULENT NONDISCLOSURE OF HEALTH 
Provision in application for taking effect of insurance from and after time 

application was made, where premium has been paid, held nullified by fraud of 

insured by reason of nondisclosure of facts concerning his health at the time 
of such application and those learned between date of application and date of 
delivery of policy. 

(For other cases, see Insurance, Dec. Dig. §§ 127, 291[1].) 


3. INSURANCE—IMPLICATION IS THAT INSURER DOES NOT INTEND 
TO WAIVE INSURED’S PERSONAL FRAUD, AND PROVISION WAIV- 
ING FRAUD WOULD BE VOID. 

In absence of express provision in application, implication is that there is 
no intention on part of insurance company to waive personal fraud of insured, 
pr — provision waiving such fraud would be contrary to public policy 
and invalid. 


(For other cases, see Insurance, Dec. Dig. § 646[5].) 


Appeal from the District Court of the United States for the Eastern District 
of Kentucky ; Andrew M. J. Cochran, Judge. 
Action by Nelson P. Gay executor of David S. Gay, deceased, against the New 


York Life Insurance Company. Judgment for plaintiff, and defendant appeals. 
Reversed and remanded. 


Wm. Marshall Bullitt, of Louisville, Ky. (John E. Tarrant and Bruce & 
Bullitt, all of Louisville, Ky., on the brief), for appellant. 


James M. Benton, of Winchester, Ky. (Benton & Davis, of Winchester, Ky., 
on the brief), for appellee. 


Before Denison and Hickenlooper, Circuit Judges, and Hahn, District Judge. 
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Haun, District Judge. The plaintiff below brought this action in the circuit 
court for Clark county, Ky., as beneficiary of a policy of life insurance by which 
the defendant had insured the life of his testator, David S. Gay. The case was 
removed for diversity of citizenship to the United States District Court for the 
Eastern District of Kentucky. The application for said insurance policy was 
dated March 13, 1923, and a policy in the amount of $20,000 was dated March 20, 
1923, and was delivered to the insured on the 29th day of April, 1923. 


The insurance company defended upon the grounds, inter alia, that the 
plaintiff’s testator on the 13th day of March, 1923, had made false and fraudulent 
answers in his application for said insurance, in that he stated in said application 
that he had never consulted a physician for, and that he had never suffered 
from, any ailment or disease of the stomach; that he never consulted a physician 
for any ailment or disease not included in the application, except that he had 
been treated in the five years before said application by Doctor B. J. Johnson; 
and that said treatment was for a cold, from which he completely recovered in 
two weeks. The insurance company claimed that these answers were false and 
fraudulent because said David S. Gay had in fact consulted said Dr. B. J. 
Johnson, Dr. W. S. Wyatt and Dr. Kennon Dunham for a serious ailment of 
the stomach, which had developed or which afterwards developed as carcinoma 
of the stomach. The answer further alleged that on or about the 19th day of 
March, 1923, which was six days after the date of the application, said David 
S. Gay went to Kelly’s Sanitarium, in Baltimore, Md., and there consulted Dr. 
Curtis F. Burnam; that Gay at that time was suffering from carcinoma of the 
stomach and knew that he was suffering from that disease; and that he sub- 
mitted to radium treatment for a period of three weeks. 


This case was tried twice in the District Court. Upon the first -trial, because 
of the fraud of the insured, the court directed a verdict for the defendant. Upon 
a motion for a new trial, the court reconsidered its finding and conclusions, 
granted a new trial, and, upon said trial, directed a verdict for the plaintiff. 
The decision of the court was based: upon two statutes of the Commonwealth of 
Kentucky, as construed by the Court of Appeals of that commonwealth. These 
statutes (Ky. St.) are, in part, as follows: “Section 656. Nor shall any such 
company or any agent thereof make any contract of insurance or agreement 
as to such contract, other than is plainly expressed in the policy issued thereon.” 


And section 679 is, in part, as follows: “All policies or certificates hereafter 
issued to persons within the commonwealth of Kentucky by corporations trans- 
acting business therein under this law, which policies or certificates contain any 
reference to the application of the insured, or the by-laws, or the rules of the 
corporation, either as forming part of the policy or contract between the parties 
thereto, or as having any bearing on said contract, shall have such application, 
by-laws and rules, or the parts thereof relied upon as forming part of the policy 
or contract between the parties thereto, or as having any bearing on said contract, 
attached to the policy or certificate, or printed on the face or reverse side 
thereof, and unless either so attached and accompanying the policy or printed 
on the face or reverse side thereof, shall not be received as evidence in any 
action for the recovery of benefits provided by the policy or certificate, and shall 
not be considered a part of the policy, or of the contract between the parties. 
The policy or certificate, and the rules and regulations, shall be printed, and no 
portion thereof shail be in type smaller than brevier.” 

The District Court came to the conclusion that, whether either or both 
statutes applied to the case, the court was precluded by at least seven decisions 
of the Kentucky Court of Appeals construing the statutes from permitting a 
defense of fraud arising out of material misrepresentations in the application 
for life insurance unless a sufficient copy of such application accompanied the 
policy; that under the holding in the case of Fidelity Mutual Insurance Co. v. 
Preuser (1922) 195 Ky. 271, 242 S. W. 608, the application attached to the 
policy in suit was insufficient because it was a photostatic copy unduly reduced 
in size, and that neither the application nor parol proof of the questions and 
answers of the application (Southern States Mutual Life Insurance Co. v. Herlihy 
[1910] 138 Ky. 359, 128 S. W. 91) was admissible in evidence. The court con- 
sidered all of the evidence of fraud and nondisclosure as being reflected in the 
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alleged false answers in the application, and did Ror give independent considera- 
tion to evidence of fraud alleged to have occurred after the date of the applica- 
tion and prior to the delivery of the policy, or between March 13, 1923, and the 
29th day of April, 1923. 

The insurance company here urges that the court below erred in the appli- 
cation of the statutes above quoted and the decisions of the Court of Appeals 
of Kentucky, and that the court further erred in not giving full and independent 
consideration to the alleged fraud occurring after the date of the application. 
It is urged that the court did not give that consideration to the facts which is 
required by the decision of the Supreme Court of the United States in Stipcich 
v. Metropolitan Life Insurance Co., 277 U. S. 311, 48 S. Ct. 512, 514, 72 L. Ed. 895. 
The latter case was decided after this case had been disposed of in the court 
below. 

The Stipcich Case did not deal with the effect of alleged false answers in an 
application for insurance, but dealt solely with the effect of nondisclosure of 
material facts occurring between the date of the insured’s application and the 
delivery of his policy. The facts were that after applying for insurance, but 
before the delivery of the policy to him, the insured suffered a recurrence of a 
duodenal ulcer which later caused his death, and that he failed to reveal this 
information to the company. The court considered the effect of these facts 
independently of the alleged fraud in the answers of the insured’s application, 
and held that the insurance company was entitled to disclosure of them. 

The reasoning of the Stipcich Case as applied to this case is, briefly, to the 
effect that insurance contracts are traditionally contracts uberrime fidei;* 
that a failure by the insured to disclose conditions affecting the risk, of which he 
is aware, makes the contract voidable at the insurer’s option; that, while the 
modern practice of requiring the applicant for life insurance to answer questions 
prepared by the insurer has relaxed the rule to some extent, the reason for the 
rule still obtains with added force as to changes materially affecting the risk 
which come to the knowledge of the insured after the application and before 
the delivery of the policy; that if, while the company deliberates, the insured 
discovers facts which make portions of his application no longer true, then the 
most elemental spirit of fair dealing requires that he make full disclosure; and 
that, in a suit upon a policy issued under circumstances when such disclosure 
was not had, the insurance company has a valid defense based upon such non- 
disclosure. 

The evidence in this record supports the inference that while Gay of course 
knew that he had consulted three physicians for an ailment of the stomach 
prior to the date of his application, and that his answers in his application in 
that respect were untrue, he did not at the time he signed his application know 
that he was afflicted with cancer of the stomach. His physicians, though suspicious 
of cancer of the stomach, did not advise him of such suspicions. His report 
to Dr. Curtis F. Burnam at Baltimore was that it had been reported to him 
that his stomach was normal in February of 1923, and there is no evidence in 
the record that that was not his belief at the time he signed his application on 
March 13, 1923. Three days thereafter, however, upon the advice of one of the 
physicians whom he had consulted prior to the date of his application, he con- 
sulted Dr. Curtis F. Burnam at the Howard A. Kelly Hospital in Baltimore, who, 
after an examination of Gay, recommended that he submit to a surgical operation 
for the removal of the pylorie end of his stomach, or at least that he submit to 


1As early as 1766 Lord Mansfield, in one of the cited cases, Carter v. Boehm, 3 Burrow’s 
Reports, Court of King’s Bench, 1909, said: 

“Insurance is a contract upon speculation. . : 

“The special facts, upon which the contingent chance is to be computed, lie most commonly 
in the knowledge of the insured only: the under-writer trusts to his representation, and proceeds 
upon confidence that he does not keep back any circumstance in his knowledge, to mislead the 
under-writer into a belief that the circumstance does nof exist, and to induce him to estimate the 
risque, as if it did not exist. ‘i . ; 

“The keeping bask such circumstance is fraud, and therefore the policy is void. Although 
the suppression should happen through mistake, without any fraudulent intention; yet still the 
under-writer is deceived, and the policy is void; because the risque run is really different from 
the risque understood and intended to be run, at the time of the agreement. ’ 

“The policy would equally be void, against the under-writer, if he concealed; as, if he insured 
a ship on her voyage, which he privately knew to be arrived: and an action would lie to recover 
the premium.” 
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radium treatment for that ared@f his stomach. Gay did submit to such radium 
treatment for a period of three weeks. Thus it appears that between the date 
of his application and the date of the delivery of the policy in suit his symptoms 
became so definite that a physician, whom he must have regarded highly, diagnosed 
his affliction as cancer of the stomach and advised the above extreme and radical 
treatment. Doctor Burnam was uncertain as to whether he had advised Gay 
that he was afflicted with cancer of the stomach. 

If we may regard Gay’s belief at the time he signed his application to be 
colored with optimism as to his condition, the more serious fraud upon the 
insurance company was perpetrated after he signed his application in failing to 
disclose to the insurance company that he had definitely learned that the 
condition of his stomach was such that he had been advised to submit to a surgical 
operation and to radium treatment which, as a matter of common knowledge, 
in stomach treatment, points only toward a diagnosis of cancer. He knew that 
the insurance company was proceeding upon the assumption that he had not 
consulted a physician for any stomach ailment in the five previous years, and to 
take the tendered policy without disclosing his discoveries after he signed the 
application was to perpetrate a plain fraud upon the insurance company. Clearly 
the insurance company did not receive the disclosures to which it was entitled 
under the rule of the Stipcich Case. 


Neither the statutes of Kentucky above quoted nor the decisions of the 
Court of Appeals of that commonwealth in any way modify the rule of the 
Stipcich Case. They deal solely with the right of an insurance company to 
defend upon the ground of fraud which is reflected in the misrepresentations 
of an application. So far as nondisclosure of facts transpiring after the signing 
of an application is concerned, the statutes in question are not broader in their 
scope and effect than the statute of the state of Oregon which was involved 
in the Stipcich Case, and which required that the entire contract between the 
insured and the insurance company be set forth in the application and the policy. 


In Fidelity Mutual Insurance Co. v. Preuser (1922) 195 Ky. 271, 242 S. W. 608, 
609, the court said: 


“It is well settled that an application must be attached to or recited in the 
policy otherwise it cannot be received in evidence. Manhattan Life Ins. Co. v. 
Myers, 109 Ky. 372, 59 S. W. 30, 22 Ky. Law Rep. 875; Southern States Mutual 
Life Ins. Co. v. Herlihy, 138 Ky. 359, 128 S. W. 91; American Patriots v. Cavan- 
augh, 154 Ky. 653, 157 S. W. 1099. And, while this had been more generally 
held under section 679 than under section 656 of Kentucky Statutes, the reason 
for the rule is plainly included in the latter section, which requires that no 
~~ of insurance shall be made other than is plainly expressed in the policy 
issued. 

{1] It was urged in the Stipcich Case that, in attempting to rely upon non- 
disclosure of facts occurring after the date of the application, the insurance 
company was attempting to add another term to the contract, contrary to the 
terms of the statute. The court said: “The obligation was not one stipulated 
for by the parties, but is one imposed by law as a result of the relationship 
assumed by them and because of the peculiar character of the insurance contract. 
The necessity for complying with it is not dispensed with by the failure of the 
insurer to stipulate in the policy for such disclosure.” 

We find no decisions of the Kentucky Court of Appeals holding that, in 
enacting the quoted statutes, the Legislature of Kentucky attempted in any 
wise to modify the obligation of disclosure imposed by law. 

It follows, we think, that the insurance company, without offering in evidence 
the application or oral proof of the questions and answers therein contained 
(Southern States Mutual Life Insurance Co: v. Herlihy, 138 Ky. 359, 128 S. W. 91), 
had a right to prove, as it did, by the insured’s physicians, his actual condition 
of health prior to, and at the time of, the signing of the application, his knowledge 
and nondisclosure thereof, for the bearing and relation which such condition of 
health might have upon and to the matters transpiring and the discoveries had 
after the signing of the application and which were not disclosed to the insur- 
ance company. 

On behalf of the insured it is urged, however, that under the doctrine of 
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the Stipcich Case the insurance company by its contract might assume the risk 
of changes in the health of the insured occurring after the date of the appli- 
cation and before the date of the issuance of the policy, and that, under such 
circumstances, failure of the insured to disclose any later known changes will 
not affect the policy. In that connection the insured relies upon that part of the 
application in this case which is as follows: “It is mutually agreed as follows: 
1. That the insurance hereby applied for shall not take effect unless and until 
the policy is delivered to and received by the applicant and the first premium 
thereon paid in full during his lifetime, and then only if the applicant has not 
consulted or been treated by any physician since his medical examination, and 
the contract shall thereupon, unless provided for otherwise above, relate back 
to and take effect as of the date of this application; provided, however, that if 
the applicant, at. the time of making this application, pays the agent in cash 
the full amount of the first premium for the insurance applied for in Questions 
2 and 3 and so declares in this application and receives from the agent a receipt 
therefor on the receipt form which is attached hereto, and if the Company, after 
medical examination and investigation, shall be satisfied that the applicant was, 
at the time of making this application, insurable and entitled under the Company’s 
rules and standards to the insurance, on the plan and for the amount applied for 
in Questions 2 and 3, at the Company’s published premium rate corresponding 
to the applicant’s age, then said insurance shall take effect and be in force 
under and subject to the provisions of the policy applied for from and after 
the time this application is made, whether the policy be delivered to and re- 
ceived by the applicant or not.” 

[2, 3] We may assume that the quoted provisions in some instances are 
effective for the claimed purpose, and we need not consider the incongruous 
position of the insured’s representative in now relying upon a provision which, 
at his request, was ruled out of the case as being inadmissible (this was the 
necessary effect of granting plaintiff's motion for a directed verdict), and 
through which ruling he escaped the legal effect of the fraudulent answers in 
this very application. We think the provision of the application relied upon 
can be of no avail as against established fraud on the part of the insured. The 
application contains no express provision waiving the insured’s fraud, and it 
would be against reason to hold that the insurance company intended to waive 
fraud of the character involved in this case unless expressly so provided. In 
the absence of an express provision the implication would be that there was 
no intention to waive the personal fraud of the insured. Wheelton y. Hardisty, 
8 El. & BI. 232-283; Massachusetts Beneficial Life Association vy. Robinson, 
104 Ga. 256, 30 S. E. 918, 42 L. R. A. 261. And an express provision waiving such 
fraud would be contrary to public policy and would be invalid and ineffectual. 

[4, 5] It is well settled that the suppression of a material fact which a party 
is bound in good faith to disclose is equivalent to a false representation. Tyler 
v. Savage, 143 U. S. 79, 12 S. Ct. 340, 36 L. Ed. 82. And fraud vitiates the most 
solemn contracts and documents, and even judgments. United States v. Throck- 
morton, 98 U. S. 61, 25 L. Ed. 93; Minneapolis, St. Paul, ete., R. Co. v. Rock, 
279 U. S. 410, 49 S. Ct. 363, 73 L. Ed. 766. 

[6] Accordingly, in the better reasoned cases it has been held that an express 
stipulation in a contract that a false or fraudulent representation, by which one 
party has induced the other to enter into it, shall not affect its validity, is itself 
invalid and cannot operate either by estoppel or otherwise. Hoffl v. Moss 
(C. C. A. 8) 67 F. 440; Strand v. Griffith (C. C. A. 8) 97 F. 854, 858; 13 C. J. 420 
§ 350; 2 Williston on Contracts, § 811; Pearson v. Dublin, [1907] A. C. 351; Reagan 
v. Union Mutual Life Insurance Co., 189 Mass. 555, 76 N. E. 217, 2 L. R. A. (N. S.) 
821, 109 Am. St. Rep. 659, 4 Ann. Cas. 362; Bridger v. Goldsmith, 143 N. Y. 424 
428, 38 N. E. 458. Compare Kansas Mutual Life Insurance Co. vy. Whitehead, 
123 Ky. 21, 93 S. W. 609, 13 Ann. Cas. 301. ; 

Three of the cases cited in connection with that part of the Stipcich Case 
(pages 315 and 316 of 277 U. S., 48 S. Ct. 512, 72 L. Ed. 895) relied upon by 
counsel, are not to the contrary. They recognize that under certain contract 
arrangements insurance becomes effective as of the date of the application, and 
that the insurance company assumes the risk of changes of health intervening 
the application and delivery of the policy; but Ben. L. Mutual Insurance Co. y. 
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Higginbotham, 95 U. S. 380, 383, 24 L. Ed. 499, involved an application for rein- 
statement of a life insurance policy that had lapsed for nonpayment of a pre- 
mium. There was not in that case, as there was in this’ case, fraudulent non- 
disclosure at the time of the ~— of the application. Grier v. Insurance 
Co., 132 N.. C.. 542, 545, 44 S. E. states the rule “in the absence always of 
fraud” ; and Gardner v. Insurance es 163 N. C. 367, 373, 79 S. E. 806, 808, 48 
L. R. A. (N. S.) 714 Ann. Cas. 1915B, 652, announces the rule, “in the absence 
of fraud or other sufficient equitable clement, as they affect the validity of the 
contract of insurance.” The fourth cited case, New York Life Insurance Co. v. 
Moats, 207 F. 481 (C. C. A. 9), strongly relied upon by counsel, sustains their 
contention, but it relieved the insured from disclosure of an intervening change 
of health on the ground that there could be no obligation of disclosure and con- 
sequent fraud unless there was an express provision of the insurance contract 
requiring disclosure. This is no longer the law, for the Stipcich Case holds in 
the quotation above (page 316 of 277 U. S., 48 S. Ct. 512, 72 L. Ed. 895) that 
such an obligation of disclosure is one imposed by law and a stipulation in the 
policy requiring it is unnecessary; compare Goldstein v. New York Life Insur- 
ance Co., 176 App. Div. 813, 162 N. Y. S. 1088. 

There is ample evidence in the record within the limitations already sug- 
gested (Southern States Mutual Life Insurance Co. v. Herlihy, supra) which 
warranted only the finding that the contract of insurance here involved had its 
very inception in fraud which continued until the delivery of the policy, thus 
vitiating every provision of the contract. 

It is unnecessary ‘to consider other assignments of error. Upon the un- 
disputed evidence found in this record and the only possible inferences there- 
from the verdict should have been directed for the defendant. The judgment 


is reversed, and the case remanded for further proceedings not inconsistent with 
this opinion. 


MODERN ORDER OF PRAETORIANS v. WILKINS. 
Supreme Court of Alabama. Nov. 21, 1929. 
Rehearing Denied Jan. 16, 1930. 
125 Southern Reporter 396. 


! INSURANCE—COUNT RECITING CONDITION ON WHICH MATURED 
DEMAND IN FAVOR OF BENEFICIARY AROSE WAS NOT DEMUR- 
RABLE FOR FAILURE TO CONNECT CLAIM WITH BENEFIT 
CERTIFICATE. 

Count of complaint, in action on policy or certificate of life insurance reciting 
all conditions on which matured demand thereon in favor of beneficiary arose, and 
concluding with claim, for amount named in Policy or certificate, was not subject 
to demurrer for failure to show suit was on insurance benefit certificate or failure 
to connect claim with such certificate, although it did not expressly aver suit was 
for amount due thereon. 

(For other cases, see Insurance, Dec. Dig. § 815[1].) 


2. INSURANCE—CODE FORM OF COMPLAINT ON INSURANCE POLICY 
IS NOT .APPLICABLE TO FRATERNAL INSURANCE CONTRACTS. 
Code form of complaint upon a policy of insurance is not applicable to fraternal 

nee contract, and complaint averring essential facts in like general terms is 

sufficient 


(For other cases, see Insurance, Dec. Dig. § 815[1].) 


3. INSURANCE—BENEFIT CERTIFICATE WAS ADMISSIBLE WITHOUT 
PROOF OF EXECUTION, IN ABSENCE OF PLEA DENYING EXECU- 
TION (Code 1923, § 7663.) 

Under Code 1923, § 7663, insurance benefit certificate, as foundation of suit to 
recover thereon, was admissible in evidence without proof of execution, in absence 
of a plea denying execution. 


(For other cases, see Insurance, Dec. Dig. § 818[1].) 





(6 Div. 367.) 
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4. INSURANCE—GENERALLY WILLFUL FRAUDULENT MISSTATE- 
MENT OF AGE BY ONE OVER INSURABLE AGE LIMIT PRECLUDES 
RECOVERY OF PREMIUMS. 

Generally, a willful, fraudulent misstatement of age by one over the insurable 
age limit defeats any action for return of money paid for insurance so obtained. 
(For other cases, see Insurance, Dec. Dig. § 198[5].) 


5. INSURANCE—PLEA OF INSURER SETTING UP MISSTATEMENT OF 
AGE WAS PLEA IN BAR OF ALL RECOVERY FOR FRAUD IN OB- 
TAINING INSURANCE. 

Plea by defendant, in action on policy or certificate of life insurance setting 
up misstatement of age, and alleging statement was made with intent to deceive 
defendant, and that certificate was obtained by reason of such fraud, constituted a 
plea in bar of all recovery for fraud in obtaining insurance. 

(For other cases, see Insurance, Dec. Dig. § 815[2].) 


6. INSURANCE—FRATERNAL BENEFIT CERTIFICATE WAS SUBJECT 
TO INCONTESTABLE PROVISIONS OF STATUTE AS RESPECTED 
MISSTATEMENTS OF WARRANTIES AS TO AGE (Code 1923, §§ 
8364, 8365, 8506, 8507). 

Fraternal benefit certificate was as respected misstatements or warranties as to 
age of insured subject to the incontestable provisions of Code 1923, § 8506, which 
section, together with section 8507, brings fraternal insurance within same rules 
as govern regular life insurance contracts, in accordance with sections 8364 and 
8365. 

(For other cases, see Insurance, Dec. Dig. § 723[3, 4].) 


8. INSURANCE—ADMISSION OF PROOFS OF DEATH BROUGHT INTO 
COURT BY INSURER WAS NOT ERRONEOUS, IN ABSENCE OF 
ISSUE AS TO SUFFICIENCY OF PROOF. 

Where no issue was raised as to sufficiency of proof of death under rules of 
insurer, admission of proofs of death brought into court by insurer on demand of 
beneficiary was not erroneous. 

(For other cases, see Insurance, Dec. Dig. § 815[4].) 


Appeal from Circuit Court, Jefferson County; Richard V. Evans, Judge. 

Action by Leila B. Wilkins against the Modern Order of Praetorians. From a 
judgment for plaintiff, defendant appeals. Affirmed. 

Count B of the complaint is as follows: 

Plaintiff claims of the defendant the further sum of one thousand dollars, with 
interest thereon, from September 11, 1927; and plaintiff alleges that on to-wit, 
January 10, 1920, the defendant then and now an unincorporated fraternal organ- 
ization that insures its members, did insure the life of William T. Mills, a member 
of the defendant fraternal organization; insuring the life of said William T. Mills 
for a consideration or charge in the sum of one thousand dollars, ($1,000.00), 
evidence by life certificate of insurance No. 92556. 

“And plaintiff alleges that said William T. Mills died in Jefferson County, 
Alabama, on to-wit: September 11, 1927, on which date said certificate of 
insurance was in force and effect, same having been in force for more than 
two years after its issuance; and further plaintiff alleges that she is the bene- 
ficiary under said certificate of insurance and that said life certificate of insur- 
ance is the property of plaintiff. 

“And plaintiff further alleges that the defendant has had notice of the 
claim and of the death of said William T. Mills. 

“Wherefore, plaintiff claims of the defendant the sum of one thousand 
dollars with interest thereon from to-wit, September 11, 1927.” 

Plea 2 is as follows: 

“The defendant for further answer or plea to the complaint as amended 
says that the policy or certificate sued upon contains a provision that the by- 
laws of the defendant shall constitute a part of the contract, and section 3 of 
article 25 of such constitution and by-laws is as follows: 


““If a person over fifty-five years of age shall be admitted to membership 
upon such misstatement of age, the Order will not be liable upon his certificate 


except for the return of the amount paid by him into the benefit fund, with 
five per cent. compound interest.’ 
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“And defendant alleges that, at the time of the making of the application 
for said certificate, the insured was over the age of 55 years, but represented 
that he was to wit, 48 years of age, at the time of the making of such appli- 
cation, and defendant alleges that such statement was false and was made 
with knowledge of its falsity and with intent to deceive defendant and that 
it did deceive defendant and that by such fraud the insured obtained the said 
policy or certificate when otherwise he could not have done so, and defendant 
was injured and that plaintiff ought not to recover.” 

Hugh A. Locke, Frederick V. Wells, and H. M. Abercrombie, all of Bir- 
mingham, for appellant. 

Altman & Keonig, of Birmingham, for appellee. 

Bou.pin, J. [1] Count B of the complaint upon which the cause was tried was 
not subject to demurrer for failure to show the suit is on the insurance benefit 
certificate, or failure to connect the claim with such certificate. 

True, it does not expressly aver the suit is for an amount due on the 
certificate ; but it recites all the conditions upon which a matured demand thereon 
in favor of plaintiff-beneficiary arose, and concludes, “wherefore plaintiff claims” 
the amount named in the policy or certificate. “Wherefore’—for this cause—the 
suit is brought. It is immaterial whether this fact is shown at the beginning 
or at the conclusion of the count. 

[2] The Code form of complaint upon a policy of insurance, No. 12, is not 
applicable to fraternal insurance contracts. Gilliland v. Order of Rwy. Conduc- 
tors, 216 Ala. 13, 112 So. 225. But a complaint averring the essential facts in 
like general terms is sufficient. Police & Firemen’s Ins. Ass’n v. Crabtree, 215 
Ala. 36, 109 So. 156. 

[3] The certificate, a written instrument, the foundation of the suit, was 
admissible in evidence without proof of execution, in absence of a plea denying 
execution. Code 1923, § 7663. 

The provision of the constitution of order set up in plea No. 2 reads: 

“If a person over fifty-five years of age shall be admitted to membership 
upon such mistatement of age, the Order will not be liable upon his certificate 
except for the return of the amount paid by him into the Benefit fund, with 
five per cent. compound interest.” 

[4] This provision does not avoid the certificate in toto for misstatement of 
age by one above the insurable age limit. By its terms it looks to a recovery in 
an action on the certificate by the beneficiary of the amount paid by or for 
the member “into the Benefit fund, with five per cent. compound interest.” 
This liability is not limited to cases of innocent misstatement of age. In this 
regard the rules of this Order are somewhat more liberal than the prevailing 
rule in the absence of such provision. Under such general rule a willful, fraudu- 
lent misstatement of age by one over the insurable age limit defeats any action 
for return of money paid for insurance so obtained. Taylor v. Grand Lodge, 
96 Minn. 441, 105 N. W. 408, 3 L. R. A. (N. S.) 114; De Loach v. Ozark Mut. Life 
Ins. Co., 148 Ark. 414, 230 S. W. 268, 14 A. L. R. 921; 45 C. J. 63. Whether this 
is governed in this state by Code 1923, § 8365, it is not necessary to inquire. 

[5] We cannot construe plea No. 2 as one to limit the recovery to the 
amount stipulated in the quoted provision. It is a plea in bar of all recovery. 
The court below was warranted in treating it as one in bar of all recovery for 
fraud in obtaining the insurance. 

Demurrer to this plea was sustained without error. The same observations 
apply to plea No. 3. 

Pleas 4 and 5 invoke in bar of recovery the following provisions of the con- 
tract: 


“Provided: That this Order shall not be liable for the payment of any sum 
hereunder, unless said member has fully complied with all the terms and con- 
ditions of its Constitution and laws and has not untruthfully answered any 
question or made any untruthful statements in the application or untruthful 
statements to the medical examiner of the Order upon the faith of which this 
certificate is issued (said Constitution, laws, application, statements and the 
Charter of the Order being expressly made a part hereof).” 

They allege that in making the application the insured warranted his age 
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at 48, when in fact it was 57; that the truth of such warranty was a condition 
precedent to any liability. 

[6] Assuming for the present that misstatements or warranties as to age of 
the insured are within the above-quoted provisions, this contract is subject to 
the provisions of our statute, which reads (Code 1923, § 8506): 

“No fraternal life insurance company, no secret fraternity, or other organi- 
zation of like kind, which insures its members, or others, shall contest a claim 
under any insurance contract on the plea of fraud or irregularity in the appli- 
cation after the same has been in force for two years.” 

This statute, with section 8507, brings fraternal insurance within the same 
rules as govern regular life insurance contracts. Code 1923, §§ 8364, 8365. 

They write into the policies incontestable provisions after the lapse of time 
stated. 

Like similar provisions written into policies, they are construed as statutes 
of limitations against defenses there specified. 5 Cooley’s Briefs, 4483 et seq. 

“Fraud or irregularity in the application” are inclusive terms. “Fraud” is 
probably inserted because under some decisions incontestable clauses were not 
deemed to cover undiscovered fraud. 

It is sufficient to say here the purpose of the statute is to fix a limit of 
time while the assured may be still living within which defenses of the character 
set up in these pleas must be asserted. It is of no concern whether the mis- 
representation in the application is made a warranty or declared a condition 
precedent. 

The complaint to which the pleas were addressed avers the policy had been 
in force two full years before the death of the insured. Demurrers to these 
pleas were properly sustained. We would not be understood as holding that 
misstatement of age is within this clause of the contract. The constitution and 
by-laws, showing the contract, is in the record. Special provisions as set forth 
in plea 2 and related provisions govern cases of misstatements of age. Trial 
was had on plea of the general issue and special plea averring lapse for non- 
payment of dues and assessments. 

[7] Evidence that a check of the insurer payable to plaintiff for the amount 
of the policy was seen in the office of the state manager was a circumstance, in 
connection with other evidence of plaintiff, tending to show no lapse for non- 
payment of dues, a matter presumably known to the insurer at the time. Being 
collateral evidence, it was not necessary to demand the production of the check 
as a predicate for secondary evidence. 

[8] Proofs of death brought into court by defendant on demand of plain- 
tiff tended to show notice as averred in the complaint. No issue was raised 
as to sufficiency of proof under the rules of the Order. There was no error 
in admitting this evidence. 

Affirmed. ; 

Anderson, C. J., and Gardner and Foster, JJ., concur. 


FORE v. NEW YORK LIFE INS. CO. (No. 19.) 
Supreme Court of Arkansas. Dec. 2, 1929. 


Rehearing Denied Jan. 13, 1930. 
22 Southwestern Reporter (2d) 401. 


NSURANCE—UNDER INCONTESTABLE CLAUSE, INSURER COULD 
: SNOT CONTEST INSURANCE ACTION BROUGHT AFTER SECOND 

YEAR, ON GROUND OF SUICIDE WITHIN TWO YEARS. 

Where life policy provided that, in case of self-destruction within first two 
years, insurance should be equal to amount of premiums which had been paid, and 
that policy should be incontestable after two years from date of issuance, in action 
on such policy, brought after expiration of second year, insurer could not contest 
on ground that death was by suicide within first two years; the incontestable clause 
relating to the suicide clause. 

(For other cases, see Insurance, Dec. Dig. § 517.) 

Smith, Kirby and McHaney, JJ., dissenting. ; ‘ 

Appeal from Circuit Court, Pulaski County; Marvin Harris, Judge. 

Suit by Rosa L. Fore against the New York Life Insurance Company. From 
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a meee entered on defendant’s demurrer, plaintiff appeals. Reversed and rend- 
ered. 

Carmichael & Hendricks, of Little Rock, for appellant. 

Rose, Hemingway, Cantrell & Loughborough, of Little Rock, for appellee. 

Humpnureerys, J. Appellant instituted this suit against appellee on April 5, 1929, 
in the circuit court of Pulaski county, Third division, to recover $2,999 (waiving 
statutory penalties) as beneficiary in a life insurance policy issued’ by appellee to 
her husband, Peter J. Fore, on the 7th day of July, 1926, which provides that, in 
consideration of the payment of an annual premium, it would pay her $5,000 in the 
event her husband should die a natural death and double indemnity under certain 
conditions. The policy of insurance was made the basis of the suit, and contained 
self-destruction and incontestable clauses. 

The self-destruction clause is as follows: “In case of self-destruction during 
the first two insurance years, whether the insured be sane or insane, the insurance 
under this policy shall be a sum equal to the premiums thereon which have been 
paid to and received by the company, and no more.” 

The incontestable clause is as follows: “This policy shall be incontestable after 
two years from its date of issue, except for nonpayment of premium and except as 
to provisions and conditions relating to disability and double indemnity benefits.” 

It was alleged in the complaint that the insured died on March 15, 1928, at 
which time the policy was in force, and that notice and proof of death had been 
furnished appellee in accordance with the terms of the policy. 

On the 15th day of April, 1929, appellee filed an answer to the complaint, al- 
leging that Peter J. Fore, the insured, came to his death on the 15th day of March, 
1928, by suicide, and tendering the amount of premiums paid by the insured, with 
interest thereon, into the registry of the court and interposing the self-destruction 
clause contained in the policy as a defense to a recovery of any additional amount. 

Appellant filed a demurrer to the answer, upon the alleged ground that the 
policy sued upon was incontestable for any purpose after two years, except as to 
provisions and conditions relating to disability and double indemnity benefits, and 
for that reason failed to state a defense. The court overruled the demurrer, over 
the objection and exception of appellant. Appellant stood on her demurrer, and re- 
fused to plead further, whereupon the court rendered judgment against appellee 
for $818.14, the amount tendered and deposited in the registry of the court, in full 
of its liability under said policy, from which is this appeal. 


Appellant contends for a reversal of the judgment and the entry of a judgment 
here for the amount sued for, with interest and attorney’s fee, upon the ground that 
the incontestable clause in the policy relates to the self-destruction clause, and the 
suicide of Fore within two years from the date of the policy could not be pleaded 
after the expiration of two years from the date thereof as a defense to a recovery 
of the amount specified in the face of the policy. Appellant cites the case of Stand- 
ard Life Ins. Co. v. Robbs, 177 Ark. 275, 6 S. W.(2d) 520, 524, in support of her 
contention. In that case it was ruled that the incontestable clause, in substance the 
same as the incontestable clause in the instant case, had reference to the self-des- 
destruction clause, and was a short statute of limitations which precluded the in- 
surance company after one year from pleading the suicide of the insured, which oc- 
cured within one year from the date of the policy, as a defense. 

The Robbs Case was decided upon authority of the case of Missouri State Life 
Ins. Co. v. Cranford, 161 Ark. 602, 257 S. W. 66, 67, 31 A. L. R. 93, and the cases 
cited in support of the rule announced in the Cranford Case to the effect that: 

“The modern rule is that a life insurance policy containing a provision that it 
shall be incontestable after a specified time cannot be contested by the insurer on 
any ground not excepted in that provision. It is said that the practical and intended 
effect of such a stipulation is to create a short statute of limitations. By the stip- 
ulation, the insurance company agreed that it would take a year to investigate and 
determine whether it would contest the policies of insurance, and that, if it failed 
within that time to discover any grounds for contesting the same, it would make no 
further investigation and would not thereafter contest the validity of the policies.” 

In overruling the motion for a rehearing in the Robbs Case, this court ap- 
proved and reannounced the rule laid down in the Cranford Case in the following 
language: 

“The fact of suicide or not could only be established by proof, and this would 
bring on a contest, which is the very thing the insurance company has agreed not to 
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do after a certain time. As Mr. Justice Holmes so aptly expressed it, after the per- 
iod of time expressed in the incontestable clause has expired, there can be no dis- 
pute of fact except the fact of death unless other conditions are imposed in the in- 
contestable clause itself. The cause of death has, by the agreement of the parties, 
ceased to be an issue of fact. In short, after the period of time prescribed in the 
incontestable clause has expired, the insurance company cannot contest the fact of 
suicide. While there are authorities to the contrary, we think the better reasoning 
is in accordance with the decisions of the courts above cited. The incontestable 
clause constitutes as the courts generally put it, not an assurance against the re- 
sults of crime, but an assurance against the hazards of litigation; and we are of 
the opinion that the insurance company could not contest the policy before or after 
the death of the insured after the period of time prescribed in the incontestable 


clause had expired, except for the conditions set out in the incontestable clause it- 
self.” 


Appellee argues that the instant case is not ruled by the Robbs Case, because 
the self-destruction clause in the policy in the Robbs Case was different from the 
self-destruction clause in the policy issued by appellee to Fore, in that under the 
former the act of suicide by the insured within a specified time avoided or annulled 
thé policy in toto as to a recovery by the beneficiary, whereas under the latter the 
policy remained in full force and effect in favor of the beneficiary for a recovery 
of premiums paid by the insured. In other words, the contention is that, in tender- 
ing the premiums and interest, appellee was carrying out the terms of the policy, 
and not attempting to contest, it, and for that reason the incontestable clause is not 
applicable to the self-destruction clause contained in the policy involved in the case 
at bar. This conclusion is reached by appellee on the theory that the contract of 
insurance contemplates two separate and distinct risks. 


This exact theory was advanced as a defense in the case of Mareck v. Mutual 
Reserve Fund Life Ass’n, 62 Minn. 39, 64 N. W. 68, 54 Am. St. Rep. 613, in which 
the self-destruction and incontestable clauses in the policy involved are, in sub- 
stance, the same clauses contained in the policy in the case at bar, and the court in 
the Mareck Case said: 


“The only question in the case is whether the company is bound to pay the 
$5,000. or only a ‘sum equal to the amount of the assessments paid by said member, 
with 6 per cent. interest.’ Defendant’s contention is that the contract contemplates 
two separate and distinct risks, death by suicide, and death from any other cause, 
that in the later case it promised to pay, $5,000, and in the former only the amount 
of premiums paid, with interest; that the ‘incontestable clause’ is inapplicable, be- 
cause the company is not contesting the policy, but only proposing to pay according 
to its terms: that death by suicide was not a risk which they assumed, except to the 
extent of the premiums paid, with interest. While the literal language of the con- 
tract lends an air of plausibility to this argument, yet we do not think it is sound. 
here is nothing in the policy contemplating two distinct and separate risks. The 
assured applied for an insurance on his life of only one sum, viz. $5,000. The 
amount for which the policy was issued was $5,000, payable at his death, but coupled 
with numerous conditions, the breach of any one of which, if not waived, relieved 
the insurer from liability. Counsel for defendant admits, correctly, and, no doubt, 
advisedly, that if death had occurred from any of the causes enumerated in the 
eleventh paragraph the ‘incontestable clause’ would have applied. But these risks 
were no more assumed by the company than was death by suicide.” 


What the court said in the Mareck Case, quoted above, is a complete answer to 
the assertion that the invocation of the self-destruction clause as a defense to a suit 
on the policy is not a contest. The Mareck Case, which holds that there is no real 
difference or distinction between the self-destruction clauses, was cited in and made 
a basis for the court’s decision in the Cranford and Robbs Cases. We are unable 
to see why the incontestable clause would not apply to both alike, when interposed 
as a defense to a suit upon the policy for the full amount thereof. 


Appellee contends that the instant case is ruled by the case of Interstate Busi- 
ness Men’s Association v. Adams, 178 Ark. 856, 13 S. W. (2d) 591, instead of the 
Robbs Case. The incontestable clause and its effect on the self-destruction clause 
or other conditional clauses, which might relieve the insurer from liability in whole 
or in part, was not an issue or involved in the case referred to, so it does not con- 
trol or govern the case at bar. 








642 The Insurance Law Journal, Vol. 74 [April, 1930 












On account of the error indicated, the judgment is reversed, and judgment is 
directed to be entered here for $2,999, with interest, and $300 as an attorney's fee. 

Smith, J. (dissenting). Although it is my opinion that the Robbs Case, cited 
and relied upon by the majority for the reversal of the judgment of the circuit 
court, is unsound in logic and contrary to the overwhelming weight of authority, I 
do not write this dissenting opinion to criticize that case. I accept it as declaring 


the law, and it is my purpose only to attempt to show that it does not apply to the 
policy here sued on. 


Upon the authority of the Robbs Case, it may be assumed that, as the provision 
against suicide does not appear in the incontestable clause in the policy sued upon, 
and more than two years have expired since the issuance of the policy before the 
institution of this suit, the policy is now an unalterable contract to discharge the 
obligation which the insurer contradicted against. But is it a contest of the policy 
to inquire what these obligations are, or to resist the enforcement of a liability 
which the insurer says the policy does not impose? 

Stripped of all superfluities, this is the question in the case. What are the 
facts? For a fixed annual premium the insurance company, hereinafter referred to 
as the company, issued a policy on the life of Peter J. Fore, for the sum of $5,000. 
The policy provided that, if the insured died a natural death, the sum payable 
should be $5,000; but, if death resulted from an accident, there should be paid 
twice that amount. There was also a provision that, in case of the disability of the 
insured, there should be paid $10 per month for each $1,000 of the policy. The 
policy also provided that, in the event of death by suicide during the first two 
years the policy was in force, the insurance should be for a sum equal to the premi- 
ums which had been paid to and recgived by the company, and no more. 

_ It appears, therefore, that the liability assumed by the company (except as to 
disability benefits) depended entirely upon the manner of the insured’s death. It 
might have been $10,000, or $5,000, or the amount of the premiums paid. Did the 
company not have the right to stipulate what amount should be payable in any of 
these contingencies? It would appear that it has the right to do so, provided it be 


conceded that the right exists to contract as to what obligations the company will 
assume in a given contingency. 


We cannot make a contract for parties. We may, and properly do, resolve all 
doubts as to the meaning and construction of an insurance contract against the in- 
surer; but when this has been done, and the meaning of the contract has been thus 
ascertained, we should enforce the contract, whatever the result may be. 


Suppose, during the period of contestability or after its expiration, the insured 
had asserted his disability and had claimed the disability benefits, would a denial 
of the existence of disability by the company be a contest of the policy? Sup- 
pose, further, that when the proof of the death of Mr. Fore had been presented 
the claim had been made that death had resulted from an accident, and that the 
sum payable was not the face of the policy, but twice that amount, would a denial 
that the insured’s death was the result of an accident be a contest of the policy? We 
apprehend that no one would be so bold as to make this contention. 


If, therefore, the insurer may contract to pay a certain sum upon the death 
of the insured from a natural cause, or a larger sum if the death be accidental, why 
is it not permissible to contract that upon death from suicide a less sum shall be 
payable? The amount to be paid, in any event is of no controlling importance. The 
principle that is vital and important is the right to contract, because, if the right to 
contract is conceded, the parties thereto may stipulate in the contract what sum 
of money shall be paid in one contingency, and what sum shall be paid in another. 

Just here let us compare and distinguish the suicide clause in the Robbs Case 
from that in the instant case. In the former it reads as follows: “ ‘Suicide.’ Self- 
destruction, sane or insane, within one year from the date of this policy, is a risk 
not assumed by the company under this policy. In such event the company will re- 
turn the premiums actually received.” In the instant case it provides: “Self- 
destruction. In case of self-destruction during the first two insurance years, wheth- 
er the insured be sane or insane, the insurance under this policy shall be a sum equal 
to the premiums thereon which have been paid to and received by the company, and 
no more. 

It thus appears that in the one case it is provided that death by suicide is a risk 
not assumed by the company under the policy; whereas, in the other case, the li- 
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ability upon death from suicide is expressly recognized and a sum named which 
shall be payable in that event. 

It will also be observed that in the Robbs Case the policy provided that in the 
event of suicide the company will return the premiums actually received, and noth- 
ing more. The beneficiary gets nothing. The contract is rescinded and the pre- 
miums are returned, and these return premiums would be payable to the adminis- 
trator of the estate and become a part of the estate. 

Under the suicide clause in the instant case the policy is not rescinded, and the 
beneficiary named in the policy, and not the administrator, is entitled to the sum 
payable upon the happening of the event insured against. The policy is in force, 
and not rescinded, and there becomes payable the agreed amount. It is true the sum 
payable is the amount of the premiums received, but what of that? It could have 
been for a larger or a smaller amount, and the validity of the contract does not de- 
pend upon the sum to be paid, if the company has the right to contract as to the 
amount it will pay upon the occurrence of the contingency insured against. 

Is it a contest of the policy for the company to insist that under the terms of 
the policy a given amount, and that only, should be payable in a particular circum- 
stance? Suppose the policy had provided that, in the event of death by suicide, 
the sum payable should be $100, or $1,000, would it be insisted that a denial of a 
greater liability than that provided by the policy was a contest of the policy? Does 
the insistence of the company that the obligations of the contract be enforced ac- 
cording to what it insists is the plain letter thereof constitute a contest? Would a 
denial of double liability upon the ground that the insured had not died from an 
accident be a contest of the policy? We think these questions answer themselves, 
and that it is not a contest of the policy to insist that only that liability be en- 
forced which under the contract the company assumed. 

We do not concur in the view of the majority that the case of Interstate Busi- 
ness Men’s Accident Ass’n v. Adams, 178 Ark. 856, 13 S. W.(2d) 591, has no ap- 
plication here. We think it has. That case was a suit upon a $2,000 policy, and the 
application of that case to this is that the recovery of $100 only was there per- 
mitted, because the policy provided that in the named contingency only that amount 
should be payable. The incontestable clause would have no more relevancy to that 
case than it has to this, because the controlling question in both cases would be, and 
is, what was the amount of insurance to be paid upon the happening of the con- 
tingency insured against? 

In the case of Myers v. Liberty Life Ins. Co., 124 Kan. 191, 257 P. 933, 55 A. 
L. R. 542, was a case identical in all essential respects with the instant case. The 
headnotes in that case read as follows: 

“A life insurance company issued a policy on September 10, 1923, in which it 
agreed to pay to the insured’s wife, as beneficiary, the sum of $3,000, immediately 
on receipt of proof of death of the insured, provided premiums had been paid and 
the policy was in force. The policy contained these provisions: 

“*This policy shall be incontestable after one year from the date of issue, if 
premiums have been duly paid. 

“In case of suicide of the insured, whether sane or insane, within two years 
from the date of this policy, the liability of the company shall be limited to the 
amount of the premium actually paid.’ : 

“The insured committed suicide by hanging, on August 27, 1924. The policy 
was in force, the premium had been paid, and proof of death was made. Held, the 
entire policy considered, liability of the company is limited to the amount of pre- 
mium actually paid.” 

The case just quoted from was decided by the Supreme Court of Kansas in an 
opinion which was unanimous, and the reasoning of the court is so logical and con- 
vincing, and the conclusions of the court so fortified by authority, that we think it 
should be followed here. 


Another very similar case is that of Stean v. Ocidental Life Ins. Co., 24 N. M. 
346, 171 P. 786. The headnotes in that case read as follows: 

“The word ‘incontestable,’ as used in life insurance policies providing that the 
policy shall be incontestable, means indisputable and amounts to a guaranty that no 
objection shall be taken to defeat the policy on the death of the person whose life 
is insured. ‘ 

“An incontestable clause in a policy of insurance does not preclude the defense 
of suicide, where the suicide clause in the policy is a part of the contract to pay, 
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providing how much shall be due and payable in the event of death by self-des- 
truction.” 

The brief of counsel for the company cites the following additional cases to the 
same effect: Childress v. Fraternal Union of America, 113 Tenn. 252, 82 S. W. 
832, 3 Ann. Cas. 236; Howard v. Missouri State Life Ins. Co. (Tex. Civ. App.) 
289 S. W. 114; Scarborough v. Am. Nat. Ins. Co., 171 N. C. 353, 88 S. E. 482, L. R. 
A. 1918A, 896, Ann. Cas. 1917D, 1181. 

We are of the opinion, therefore, that the circuit judge was correct in holding 
that this was not a contest of the validity of the policy, in violation of the incon- 
testable clause, but was an endeavor on its part to limit its liability under the policy 
to the amount which it agreed to pay in the event the insured died by his own 
hand, as it is admitted he did, and we think the judgment of the circuit court below 
so holding was correct and should be affirmed. 

In this connection, it may be said that the case of Hearin v. Standard Life Ins. 
Co. (D. C.) 8 F.(2d) 202, reviews the law of this case in an opinion written by the 
late Judge Trieber. The reasoning in that case, upon the numerous authorities 
therein cited, is so clear and forcible as to demonstrate, not only the error in the 
majority opinion in the instant case, but the unsoundness of the Robbs Case as de- 
cided by this court as well. The Robbs Case was, in fact, as appears from the 
opinion of Judge Trieber and that of this court [177 Ark. 275, 6 S. W.(2d) 520], 
the same case. 


I am authorized to say that Justices Kirby and McHaney concur in the views 
herein expressed. 





STEWART v. STEWART et al. (No. 13821.) 
Appellate Court of Indiana, in Banc. Jan. 16, 1930. 
169 Northeastern Reporter 593. 

INSURANCE—APPLICATION FOR CHANGE OF BENEFICIARY WILL 

BE GIVEN EFFECT, THOUGH INSURED DIED WHILE IT WAS 

STILL IN MAIL AND BEFORE RECEIVED AT HOME OFFICE. 

Where insured in life policy made written request for change of beneficiary, 
to which he was entitled under policy, and mailed it to insurer on day before 
he died on March 31, 1928, and request arrived at home office of society on 
April 2, and on April 3, 1928, society indorsed on policy change of beneficiary, 
courts will give effect to intention of insured, by holding that change of bene- 
ficiary was accomplished, where all that remained to be done were certain 
formal and ministerial acts on part of insurer after request for change. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from Pike Circuit Court; Caleb J. Lindsey, Special Judge. 

Action by Alice A. Stewart against Zona Stewart and Equitable Life As- 
surance Society of the United States, in which the last-named defendant filed 
its a Judgment adverse to defendant Stewart, and she appeals. Af- 
firmed. 

Frank Ely and David D. Corn, both of Petersburg, for appellant. 

John K. Chappell and William D. Curll, both of Petersburg, for appellees. 

Nicuois, J. Action by appellee Alice A. Stewart against appellant and appellee 
assurance society on a life insurance policy issued by such society to one 
Walter Stewart, who was the husband of appellant and the son of appellee 
Stewart. When the policy was first issued, appellant Zona was named therein 
as beneficiary. Later the insured tried to have his mother, appellee Stewart, 
substituted as beneficiary in place of appellant, a short time before the death 
of the insured. 

Appellee insurance company filed its interpleader, alleging no interest in the 
controversy between appellant and appellee Stewart, and asked to be authorized 
to pay over to the clerk the proceeds of the policy for the benefit of the party 
later adjudged to be the owner thereof, and by consent of the other parties 
this order was made, and the insurance company did pay to the clerk such funds 
and was released from all further liability. The court found for appellee Stewart, 
and the judgment was that she was the real beneficiary of said insurance policy, 
and the owner of the proceeds thereof. 

The error relied upon for a reversal is the overruling of appellant's motion 
for a new trial, under which appellant presents that decision of the court is 
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not sustained by sufficient evidence and is contrary to law. It appears by the 
agreed statement of facts that on December 1, 1921, the Equitable Life Assur- 
ance Company issued its policy of insurance to Walter B. Stewart, which policy, 
so far as here involved, provided that “the insured may, from time to time dur- 
ing its continuance, change the beneficiary or beneficiaries by written request, 
upon the society’s blank, filed at its home office, but such change shall take 
effect only upon the indorsement of the same hereon by the society.” The appli- 
cation provides “for the benefit of Zona Stewart, wife, * * * if living at my 
death, otherwise as stated in policy, with the right to change the beneficiary or 
assign the policy reserved to me.” 

Appellant is the surviving wife of Walter B. Stewart and the original bene- 
ficiary named in the said policy. Appellee Alice A. Stewart is his surviving 
mother and the new beneficiary named in the policy. The assurance society 
filed an interpleader, and paid the amount of the policy, less a valid and sub- 
sisting loan against the policy, a sum of $1,707.04, to the clerk, and said sum 
is now in the possession of the clerk. Said policy at the time of the death of 
the insured was in full force and effect. The insured died on March 31, 1928, 
at 8:30 o’clock a. m. 

On March 30, 1928, his request for change of beneficiary was made, as fol- 
lows: “I hereby certify that there is no existing assignment of my policy No. 
2864885, and I now elect to designate a new beneficiary, and request the said 
society to make such designation effective by endorsement upon the said policy.” 
The name of the proposed beneficiary is then given as Alice A. Stewart, his 
mother. 

The request for change of beneficiary was mailed at Indianapolis, Indiana, 
on March 30, 1928, to the assurance society. Thereafter, on April 2, 1928, at 
10:24 a. m., said request arrived at the home office of the society in New York 
City, and on April 3, 1928, the society indorsed upon the original policy of in- 
surance the following, to wit: “Change of Beneficiary Registered. Note—Entries 
in this register are to be made only by the society at its home office in New 
York. No other entries will be recognized. Date endorsed, April 3, 1928. Bene- 
ficiary, Alice A. Stewart, mother.” 


The insured executed the request for the change of beneficiary and placed 
the same in the mails without the knowledge or consent of appellant. Said 
request for change of beneficiary was received by the society and the indorse- 
ment on the policy was made by the society without the knowledge or consent 
of appellant. 


A statute of the state of New York, in full force and effect on December 1, 
1921 (Insurance Law N. Y. [Consol. Laws, c. 28] § 211), provides that the as- 
sured shall have “the right at any time with the consent of such corporation, 
association or society to make a change in his payee or payees, or beneficiary 
or beneficiaries, without requiring the consent of such payee or beneficiary.” 
The sole question to be decided is: Was appellee legally substituted as bene- 
ficiary in the policy in suit, in the place of appellant, who is admitted to have 
been the legally named original beneficiary therein. 

Appellant earnestly contends that the facts show that she was the legal bene- 
ficiary at the time of the death of the insured. It is admitted that the assured 
reserved in the policy the right to change the beneficiary, but appellant insists 
that the changing of beneficiary was a matter of contract, that all parties were 
bound thereby, that the evidence shows that, prior to the death of the assured, 
none of the conditions required to change the beneficiary had been complied 
with, that up to the time of his death he had not filed at the home office of the 
company any written request for a change of beneficiary, that there had not 
been up to that time, any endorsement of such change on the policy, nor had 
the company consented to such change, that the only thing that had been done 
up to this time was the assured had made out his application and placed it in 
the mail, and died while it was still in the mail and before it was filed in the 
home office, and before the insurer had any knowledge of such proposed change. 
She insists that, at the instant of the death of the assured, her rights in said 
policy became immediately vested and fixed, and that as the beneficiary thereot 
she is entitled to the proceeds thereof. 
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It clearly appears that the assured reserved the right in his application 
to change the beneficiary, and that by the express terms of the policy he was 
given that right. Appellant argues that the courts have had some difficulty 
in agreeing upon a definition of the rights of a beneficiary, prior to the death 
of the assured, in policies which reserved to the assured the right to change 
the beneficiary, but this question does not seem to have troubled the Indiana 
courts. The last expression that has been called to our attention is found 
in Bronson v. Northwestern, etc., Ins. Co., 75 Ind. App. 39, 129 N. E. 636, in 
which case it is held that where, by the terms of the policy, the right is re- 
served by the assured to change the beneficiary at will as here, then the original 
beneficiary acquires only a defeasible vested interest in the policy, a mere ex- 
pectancy, until after the death of the assured. Numerous authorities are there 
cited which sustain the conclusion reached. We agree with appellant that the 
changing of the beneficiary was a matter of contract, but the assured in his 
application, which was made a part of the contract, reserved the right, and the 
insurer in the policy granted it. Acting under his contract, the assured made 
his election to change his beneficiary, making appellee as such, using the form 
furnished by the company for that purpose, and requested the company to make 
such change on the policy; in other words, the assured did all that was in his 
power to conform to the terms of the policy for the purpose of making such 
change, but before all formalities had been consummated he died. 


Under such circumstances it seems to be well settled that, on the principle 
that equity regards as done that which ought to be done, the courts will give 
effect to the intention of the assured by holding that the change of beneficiary 
has been accomplished, where, as here, all that remained to be done were cer- 
tain formal and ministerial acts on the part of the company, such as the in- 
dorsement of the change on the policy, and these acts either were not done at 
all, or were done after the death of the assured. 37 C. J. 585; Titsworth v. 
Titsworth, 40 Kan. 571, 20 P. 213; Hall v. Allen, 75 Miss. 175, 22 So. 4, 15, 65 
Am. St. Rep. 602; Luhrs v. Luhrs, 123 N. Y. 367, 125 N. E. 388, 390, 9 L. R. A. 
534, 20 Am. St. Rep. 754; Nat'l Ass’n v. Kirgin, 28 Mo. App. 80; Walsh v. St. 
Louis Union Trust Co., 148 Mo. App. 179, 127 S. W. 645; Wandell v. Mystic 


Toilers, 130 Iowa, 639, 105 N. W. 448, 451; Hirschl v. Clark, 81 Iowa, 200, 47 
N. W. 78, 80,9 L. R. A. 841. 


In the Hall Case the court says: “It [equity] will perfect his imperfect and 
incomplete, but partly accomplished, purpose and act, and deal with it as per- 
fected, as between these claimants. * * * And in such case it is well settled 
that the death of the assured before the completion of the change in the bene- 
ficiary makes no difference.” 

In the Luhrs Case the company received the request for the change of 
beneficiary two days after the death of the assured, and issued the new certi- 
ficate two days after his death. The change was made from the wife to a sister 
of the assured. The assured died while the request was in course of trans- 
mission. The court says: “No new rights were brought into being by the ac- 
tion of the Supreme Lodge after the death of the member, but that action 
simply gave the proper written evidence to the beneficiary of the existence of 
those rights which had in fact accrued before the formal issuing of such written 
evidence. * * * The certificate, when issued, may thus be regarded as re- 
lating back, on the ground that it is merely and purely a formal act on the 
part of the Supreme Lodge, registering and giving written evidence of a trans- 


action, all the material facts of which had occurred during the life time of the 
deceased.” 


In Wandell v. Mystic Toilers, the facts were these: That the request to 
change the beneficiary was made on June 6, received by the local council June 
8, received at Des Moines, the head office, June 9, the certificate canceled and a 
new one issued, which was delivered to the secretary June 10. The assured 
died June 8, after the certificate, in due course of mail, had left the local office, 
and before it had reached the office of the company in Des Moines. Notice 
of the death of the assured was received at the principal office in Des Moines 
June 11. Held that the new beneficiary should recover. The court says: “That 
‘the language of the rules should be liberally construed for the purpose of 
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carrying out their manifest intention, and that, as the language * * * as 
to what the officers of the association shall do when the certificate is surrendered 
and fee paid is mandatory, the legal rights of the new beneficiary should not 
be made to depend * * * on the performance * * * of purely ministerial 
acts.” 

In Hirschl v. Clark, the request for the change of beneficiary was not re- 
ceived by the company until after the death of the assured. The court said: 
“By the very terms of the contract, the change of the beneficiary is a mere 
direction of the association, which it is bound to obey. * * * It is not a 
new contract between the insurer and the insured. If the association receives 
notice of the change in the beneficiary before it has ben in any way prejudiced, 
it would seem that it would be bound to obey the direction. These views ap- 
pear to us to be founded on sound reason.” 

While we find no cases so directly in point as the foregoing in Indiana, 
the following cases indicate the trend of the decisions of our courts to be in 
harmony therewith: Heinzman v. Whiteman, 81 Ind. App. 29, 139 N. E. 329; 
Almy v. Commercial Trav. Ass’n of Ind., 59 Ind. App. 249, 106 N. E. 893; 
State ex rel. v. Tomlinson, 16 Ind. App. 662, 45 N. E. 1116 [59 Am. St. Rep. 335]; 
Isgrigg v. Scholey, 125 Ind. 94, 25 N. E. 151. 

There was no error in overruling appellant’s motion for a new trial. 

Affirmed. 


NATIONAL SAV. LIFE INS. CO. v. HOBBS, Superintendent of 
Insurance. (No. 28904.) 
Supreme Court of Kansas. Feb. 8, 1930. 
284 Pacific Reporter 397. 
(Syllabus by the Court.) 

1. MANDAMUS—SUPERINTENDENT OF INSURANCE CANNOT BE COM- 
PELLED TO CERTIFY AS REGISTERED AND SECURED POLICY 
WITH ENDOWMENT COUPON CONSTITUTING FORBIDDEN SPEC- 
IAL INDUCEMENT TO INSURE (Insurance Code, §§ 40—102, 40—103, 
40—216, 40—232, 40—404, 40—407, 40—408). : 

In an action of mandamus commenced in this court by a life insurance 
company organized under the laws of this state, to compel the superintendent 
of insurance of this state to certify an insurance policy, it is held the superin- 
tendent will not be compelled to certify a policy as registered and secured, 
which embodies an “endowment coupon” constituting a forbidden special induce- 
ment to insure, although the policy is properly secured, and is to be issued only in a 
foreign state where special inducements are legal if embodied in the contract of in- 
surance. 

(For other cases, see Mandamus, Dec. Dig. § 73[1].) 


(Additional Syllabus by Editorial Staff.) 

2. INSURANCE—PROVISION OF INSURANCE CODE, FOR “SALE” OF 
CAPITAL STOCK BY DOMESTIC INSURANCE COMPANY TO 
POLICYHOLDERS, MEANS COMPANY MAY AGREE THAT POLICY- 
HOLDER SHALL BECOME STOCKHOLDER (Insurance Code, § 40—232). 
A “sale” being an effective transfer of property in chattels from one person to 

another, for a price, Insurance Code (Laws 1927, c. 231) § 40-232, providing that it 

shall be lawful for any domestic insurance company “to sell or provide for the sale 
of its capital stock with the writing and selling of its policies,’ means that the 
company may make an agreement with the policyholder that on stated terms he shall 
become a stockholder, and, unless the agreement does that, no sale is provided for. 

(For other cases, see Insurance, Dec. Dig. § 33.) 

Johnston, C. J., and Jochems, J., dissenting. 

Original mandamus by the National Savings Life Insurance Company against 

Charles F. Hobbs, as Superintendent of Insurance. Writ denied. 

Robert C. Foulston and W. F. Lilleston, both of Wichita, for plaintiff. 

William A. Smith, Atty. Gen., John G. Egan, Ass’t. Atty Gen., and S. M. Brew- 
ster, of Topeka, for defendant. 

PRurcu, J. [1] The action is one of mandamus commenced in this court by a 
life insurance company organized under the laws of this state, to compel the super- 
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intendent of insurance of this state to certify an insurance policy to be issued by 
plaintiff. The statute reads as follows: 

“Sec. 40—404. Any life insurance company now or hereafter organized under 
the laws of this state shall deliver to the commissioner of insurance, to be deposited 
with the state treasurer in addition to the amount of capital required to be deposit- 
ed, cash or securities of the kind or character in which the company shall be al- 
lowed to invest its funds, in an amount equal to the net reserve of all policies and 
annuity bonds in force in such company, * * * 

“Sec. 40—407. After making the deposit prescribed by section 40—404 of this 
code the company shall issue policies of insurance or endowment, or annuity bonds, 
having upon their face a certificate in the following words: ‘This policy or annuity 
bond,’ as the case may be, ‘is registered and secured by a pledge of bonds or notes 
and mortgages on real estate deposited with the state treasurer of the state of Kan- 
sas in an amount equal to the full legal reserve on this policy,’ which certificate 
shall be signed by the commissioner or his authorized deputy and sealed with the 
seal of his office. The commissioner of insurance shall prepare and keep such a 
register * * * 

“Sec. 40—408. In order to facilitate the registration of policies as provided in 
this article the commissioner of insurance may upon the application of any insur- 
ance company designate the register of deeds of the county wherein the main office 
of such company is located as a deputy commissioner of insurance, who shall have 
authority to register policies as provided in the preceding section.” (Insurance 
Code, Laws 1927, ch. 231.) 

The policy, except as presently to be noted, is an ordinary 20-payment life non- 
participating policy. It was negotiated to a resident of Texas, in which state plain- 
tiff is licensed to transact business. The policy conforms to the laws of that state, 
has been countersigned by the assistant secretary of the company in Texas, and is 
deliverable there. Deposit has been made with the state treasurer of this state of 
approved securities sufficient in amount to comply with the statute. The super- 
intendent of insurance refuses to register and certify the policy because of the fol- 
lowing provisions: 

“Endowment Coupon Addition. Attached to and forming a part of this policy 
contract is a six-year endowment coupon. Upon the payment of the regular premi- 
ums as provided herein, this endowment coupon shall mature and be payable in ac- 
cordance with the amount and terms set forth more fully therein. 

“Special Endowment Coupon. Policy No 7837. Amount $250.00. 

“Attached and forming a part of policy No. 7837, issued by the National Sav- 
ings Life Insurance Company of Wichita, Kansas. 

“If the insured hereunder be living at the expiration of six years from the 
date hereof and after the payment in full of the seventh annual premium hereon, 
this golicy then being in full force, The National Savings Life Insurance Company 
will pay two hundred fifty and no/100 dollars ($250.00) in cash upon proper sur- 
render of this endowment coupon at its home office in Wichita, Kansas, being the 
full maturity value of this endowment coupon, to Leonard F. Bland, the insured, 
or to any existing assignee of this endowment coupon; or during the continuation 
of this policy and before the maturity of this coupon as an endowment, the com- 
pany agrees to pay a like amount within twenty-four hours after receipts of due 
proofs of the death of the insured under this policy, to the then beneficiary or to 
any existing assignee of this endowment coupon, provided that if, on the maturity 
date of this coupon, there be any indebtedness to the company on account of or se- 
cured by said policy in excess of the loan value for the seventh policy year, said 
indebtedness shall be reduced to the amount of the loan value of the policy for the 
seventh policy year, either by payment in cash by the insured to the company or by 
the application of so much of the proceeds of this coupon as may be necessary to 
effect such reduction. 

“Stock Purchase Option. In accordance with the provisions hereinbefore set 
forth, the insured shall be entitled to receive in cash two hundred fifty and no/100 
dollars ($250.00) at the maturity of this endowment coupon, or at the option of 
the insured, the proceeds of this endowment coupon may be used to purchase five 
shares of the capital stock of the National Savings Life Insurance Company, in the 
event at that time there shall be stock available. : 

“Should stock be available for sale by said insurance company, the insured 
hereunder, together with the holders of similar endowment coupons, shall be given 
preference over the general public in the right to take and pay for said number of 
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shares of stock by the application of the proceeds of this endowment coupon at its 
maturity. 

“In the event the proceeds of this coupon shall thus be applied to the purchase 
of the stock of said insurance company at the option of the insured, the full pur- 
chase price of said stock shall when received be paid to and become a part of the 
capital and surplus of the company without any deduction for commissions or 
otherwise. 

“The company hereby further agrees, at and prior to the maturity of this en- 
dowment coupon, to do everything that it may lawfully do to make available for 
purchase by the insured at his option, said stock in said company at the full pur- 
chase price of $50.00 per share. 

“It is further agreed that, should the National Savings Life Insurance Com- 
pany be reinsured, merged or consolidated with any other company, then and in 
that event the insured shall waive the privilege to purchase stock of such other 
company at the election of such other company.” 

The provision of the endowment coupon for payment of $250 on payment of 
the seventh premium is a provision not common to plaintiff’s 20-payment nonpar- 
ticipating policies, and the provision relating to purchase of stock in the company is 
extraneous to an insurance policy. The manifest purpose was to induce prospect- 
ive insurants to insure with plaintiff, and plaintiff pleads that, unless the policy is 
registered and certified, plaintiff will suffer irreparable loss, in that it will be pre- 
vented from meeting the competition of other insurance companies in Texas which 
issue policies of like tenor. 

Texas has a statute on the subject of special inducements. The statute pro- 
hibits any insurance company doing business in Texas from discriminating in favor 
of insurants of the same class and life expectancy, in amount of payment of prem- 
ium, or rates charged, or dividends or benefits payable; forbids rebates, special 
favors, and advantages and other inducements to insure not specified in the policy; 
and forbids giving or offering to give or sell, as an inducement to insurance, or in 
connection therewith, any stock of any insurance company, or any dividends or 
profits to accrue thereon, or anything of value whatsoever, not specified in the policy. 
Rey. Stat. Tex. art. 5053. If, therefore, the company is to compete successfully 


with other insurance companies in Texas, its special inducement by way of a cash 


payment with option to purchase stock, must appear in the policy. 

The Insurance Code of Kansas not only contemplates that policies of life 
insurance shall be kept clean, but provides that no special inducement of any kind 
shall be offered in connection with the sale of policies. The statutes reads as 
follows: 

“Sec. 40—232. It shall be unlawful for any insurance company, or any officer 
or agent thereof, or any other person or persons connected with such company, to 
sell the stock of ary company or corporation in connection with the writing or 
selling of a policy of insurance or to offer any special inducement of any kind or 
character whatsoever in connection with the selling of such policy: Provided, That 
it shall be lawful for any insurance company organized under the laws of 
this state to sell or provide for the sale of its capital stock with the writing and sell- 
ing of its policies of insurance if the amount for which such stock is sold, less the 
commission allowed by law for the sale of stock in insurance companies, is, when 


received, paid to and becomes a part of the capital and surplus of such insurance 
company.” Insurance Code 1927. 


The penalty for violation of the statute is fine, or imprisonment, or both. 


The manifest purpose of this statute was to break up the practice of granting 
special favors in a business affected with a public interest, in which equality should 
prevail. 

The policy in question was not submitted to the superintendent of insurance 
for his approval as a policy to be issued or delivered in this state. Insurance Code 
1927, § 40—216. Plaintiff admits that this form of policy is to be used only in 
Texas. The result is Texas holders of 20-payment nonparticipating policies are to 
receive a bonus of $250 which other policyholders of that class do not receive. The 
company may issue a variety of forms of policies, but holders of one form may not 
be classified geographically for the purpose of conferring special benefits. If so, 
plaintiff might use one form for Kansas City, Mo., and another form for Kansas 
City, Kan.; or one form for the company’s home city, or other favored locality, 
and another for the remainder of the state. The result would be the statute against 
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discrimination would be circumvented; and, besides that, funds available for dis- 
tribution to participating policyholders, for reserve, and for dividends to stockhol- 
ders, would be wrongfully diverted. 

[2] The sale of corporate stock is one kind of business, the writing of insur- 
ance is another, and the statute prohibits combining the two in one transaction, with 
two exceptions; First, a domestic corporation may sell its corporate stock in con- 
nection with the writing of an insurance policy, in which event property in the 
shares passes at once, and the policyholder becomes a stockholder. Second, a domes- 
tic company may provide for a sale of its stock with the writing or selling of a 
policy. The purpose of this provision evidently was to allow for arranging time 
when and terms upon which the policyholder would become a stockholder. The 
term “sale” has a fixed and definite meaning in the law. A sale effectively trans- 
fers property in chattels from one person to another, for a price. To provide for 
a sale is to make an agreement whereby transfer of property in goods to the buyer 
will be effectuated. As applied to this case, the statute means that the company 
may make an agreement with the policyholder that on the stated terms the policy- 
holder shall become a stockholder, and, unless the agreement does that, no sale is 
provided for. 

The endowment coupon does not provide for a sale. Plaintiff's capital stock 
was paid up in cash before it received permission to do insurance business, and 
plaintiff has no shares of its capital stock for sale. Plaintiff may not deal in shares 
of its own capital stock. It may not create new shares without an amendment of 
its charter by a two-thirds vote of its stockholders. It may not sell newly created 
shares without license from the insurance commissioner. If new shares should be 
created, the stockholders voting the increase in capital would have preemptive right 
to the shares. It may be that some shares of outstanding stock may legitimately 
dribble in, but the court will not assume the number will be sufficient to sustain a 
stock-with-policy sale campaign. What plaintiff, through the endowment coupon, 
offers to a prospective policyholder is this: I have no existing shares for you; I 
cannot get existing shares for you; I cannot create new shares to give you; if those 
having power to create new shares should ever see fit to do so, they may take 
them all; I may go out of business, and my successor is to be under no obligation 
to let you have any shares; so I am powerless to sell you any shares, or to provide 
for a sale whereby you will get shares; but on or before six years from now I 
will do what I can to make some available to you. The result is, the endowment 
coupon is an empty gesture, so far as provision for sale of stock is concerned. 

Plaintiff contends the duty of the superintendent of insurance is purely minis- 
terial; it is not for him to determine whether a policy is legal or illegal; all he has 
to do is to see that the policy is secured by proper pledge, and his function is then 
the same as that of a register of deeds under section 40—408; and in this instance 
pledge of approved securities is admitted. 

The superintendent of insurance is not required to certify the company’s adver- 
tising matter, or its stock sale contracts. His legal duty extends no further than 
certification of policies. In this instance, he is asked to certify a multifarious docu- 
ment, in part policy and in part something else. Besides that, the implication of the 
law is that the certificate is to be placed on the face of policies which conform to 
the law; and the commissioner may not be compelled to do even a clerical act with 
respect to any other kind of instrument. 


The insurance ‘commissioner is charged with administration of the insurance 
laws of the state, has general supervision, control, and regulation of insurance com- 
panies, and has power to make reasonable regulations necessary to enforce the 
insurance laws. Insurance Code 1927, §§ 40—102, 40—103. The extent of this gen- 
eral authority and the limitations upon its exercise need not be defined here. In 
the discharge of his duty the commissioner must exercise judgment. When a paper 
is presented to him for certification, he may exercise his judgment with respect to 
the character of the paper, whether it is within or without the class to which the 
certification statute applies; and in no event will the superintendent be compelled to 
do any act which will promote breach of statute or of public policy. National Bank 
v. Heflebower, 58 Kan. 792, 51 P. 225; State ex rel. v. Younkin, 108 Kan. 634, 196 
P. 620. 

The state auditor is required to register municipal bonds. He has no super- 
visory power over the issuance of municipal bonds; but for many years this court 
has sanctioned the practice of determining the validity of bond issues in actions of 
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mandamus to compel the auditor to register bonds which he refuses to register be- 
cause he thinks they are illegal. Garden City, G. & N. R. Co. v. Nation, 83 Kan. 
237, 109 P. 772. 

Plaintiff contends that its form of policy does not need approval by the super- 
intendent of insurance, because it is to be used in Texas (Insurance Code, 1927, § 
40—216); that the policy complies with Texas law; that the insurance laws of 
Kansas have no extra-territorial effect; and that plaintiff will leave the laws of 
Kansas behind it at the state line. 

There is no question of conflict of laws in this case. Plaintiff is a domestic 
insurance company, suing a public officer of this state, in a court of this state, to 
require the officer to do an official act in this state with respect to an insurance 
policy in this state. The question arises virtually between creature and creator, 
and the question is not what standing or effect the policy might have in Texas, but 
what the law of this state requires. 

In this connection it may be observed that the statutes of this state may have 
certain effects in a foreign state. A corporation’s capacities and powers are deter- 
mined by the law of the state which creates it. If a certain power be denied to a 
corporation by the law of the state creating it, the corporation cannot get that power 
anywhere else. It is commonly said that powers of a corporation are defined by its 
charter. In this state corporations are organized under general laws. Plaintiff’s 
charter does not consist simply of the certificate of its incorporators which was 
filed with the secretary of state. Its charter consists as well of the provisions of 
the statutes granting and defining corporate power, and it is quite likely that if 
plaintiff’s charter considered as indicated, authorized it to engage in one class of 
insurance business only, the courts of Texas would give effect to Kansas law, and 
would hold the corporation could not engage in any other class of insurance business 
in Texas. Regulations of manner of exercise of granted power may cease when the 
law ceases—that is, outside the creating state. The question in such cases is one 
of interpretation, whether power or mere regulation of exercise of power is in- 
volved. But when a question concerning authority of a corporation arises in the 
incorporating state between the corporation and an officer of the state, the courts 
oo state may apply and enforce its own law. Beale on Foreign Corporations, 
c i. 

The sections of the Insurance Code relating to special inducements and certi- 
fication of policies make no distinction, as some other sections do, between policies 
to be issued by domestic companies in this state and in other states. Texas, may, 
if it desires, permit special inducements if they are written in contracts of insur- 
ance; but the effects of special inducements in policies of plaintiff to be delivered in 
Texas will not be confined to Texas. Special inducements there will not only be 
unfair to policyholders of the same class here, but they will affect the finances of 
the company, a subject in which all stockholders and the state itself are interested. 

Disposition of its capital stock by a domestic company is something which re- 
lates to organization preliminary to doing insurance business, and to reorganiza- 
tion by charter amendment increasing capital stock. It is something in which the 
state is peculiarly interested; and, as between the state and a corporation which it 
creates, the state may regulate stock sales. The statute relating to stock-with-policy 
sales does not authorize use of capital stock as the pot of gold at the rainbow’s end. 

The writ is denied. 


Johnston, C. J., and Jochems, J., dissenting. 


PRUDENTIAL INS. CO. OF AMERICA v. HODGE’S ADM’X. 
Court of Appeals of Kentucky. Dec. 10, 1929. 
22 Southwestern Reporter. (2d) 435. 

1. INSURANCE—TESTIMONY OF LAY WITNESSES WHO KNEW IN- 
SURED THAT THEY HAD NEVER HEARD HIM COUGH OR SPIT 
BLOOD HELD COMPETENT. 

In action on life policy, in which defense was that insured had misrepresented 
condition of his health, and that he was suffering from tuberculosis at time of 
application, testimony of lay witnesses who had known insured during his life- 
time that they had never heard him cough and had never seen him spit blood 
held competent. 


(For other cases, see Insurance, Dec. Dig. § 648.) 





652 The Insurance Law Journal, Vol. 74 [April, 1930 


3. INSURANCE—TESTIMONY OF INSURED’S WIDOW THAT INSURED 
HAD WORKED AT TIME OF APPLICATION, AND THAT SHE HAD 
NOTICED NO COUGHING OR SPITTING OF BLOOD, HELD INCOM- 
PETENT (Civ. Code Prac. § 606). 


In action on life policy, in which defense was that insured in his application 
had misrepresented and concealed his tubercular condition, testimony of widow 
that insured worked during month application was made, and that she noticed 
no change in weight during two years preceding obtaining policy, and that she 
had never observed him coughing or spitting blood, held incompetent under Civ. 
Code Prac. § 606, providing that no person shall testify for himself concerning 
any verbal statement of any transaction with deceased. 

(For other cases, see Insurance, Dec. Dig. § 663.) 


5. INSURANCE—QUESTION WHETHER RECOVERY ON LIFE POLICY 
WAS DEFEATED BY MISREPRESENTATIONS OF INSURED AS TO 
TUBERCULAR CONDITION HELD FOR JURY (Ky. St. § 639). 


_In action on life policy obtained without medical examination on application 
claimed by insurance company to contain misrepresentations that insured was 
in good health and free from tuberculosis, question whether policy was obtained 
by material misrepresentations, defeating recovery under Ky. St. § 639, held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

6. INSURANCE—PROVISION THAT LIFE POLICY SHOULD BE INEF- 
FECTIVE, UNLESS INSURED WAS IN SOUND HEALTH AT TIME 
POLICY WAS DELIVERED, WAS VALID, WHERE THERE WAS 
NEITHER MEDICAL EXAMINATION NOR INSPECTION. 


Provision in life policy requiring insured to be in sound health at time policy 
was delivered, and providing that otherwise insurance should not take effect, 
was a valid provision, and was not limited to sound health arising between date 
of medical examination or inspection and time of delivery of policy, where ap- 
plication was made either without medical examination or inspection. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 


7. INSURANCE—INSURED’S TUBERCULAR CONDITION AT TIME OF 
DELIVERY WOULD PREVENT RECOVERY, WHERE THERE WAS 
NO MEDICAL EXAMINATION OR INSPECTION. 

In action on life policy, in which defense was that insured made mis- 
representations in application, and evidence was conflicting as to whether insured 
at the time had tuberculosis, refusal of instruction that insured’s tubercular 
condition at time policy was delivered would prevent recovery held error, where 
policy required that insured be in sound health at time of delivery of policy, 
and there was no medical examination or inspection of insured at time of 
application. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 


Appeal from Circuit Court, Kenton County, Common Law and Equity Divi- 
sion. 

Action by Guy Hodge’s administratrix against the Prudential Insurance 
Company of America. Judgment for plaintiff, and defendant appeals. Reversed 
and remanded. 

A. E. Stricklett, of Covington, for appellant. 

C. B. Shimer, of Covington, for appellee. 

Locan, J. On the 13th day of December, 1927, Guy Hodge made application to 
the appellant for a nonmedical industrial policy on his life in the sum of $1,000. 
On. the 19th day of December following a policy was delivered to him. On 
the 29th day of December he made application to the General Hospital in 
Cincinnati for admission to that institution for treatment. He went from that 
institution to Arizona, where he died of tuberculosis on June 21, 1928. His 
personal representative instituted a suit on the policy. The company defended 
on the ground that a fraud was practiced on it by Hodge in the answers made 
by him to certain questions in the application which did not disclose the true 
condition of his health at the time, and on the further ground that the appli- 
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cant was not in sound health at the time the policy was delivered to him. There 
was a judgment in favor of appellee. 

Hodge stated, in his application, in response to one of the questions, that 
his health was good at the time. He also answered that he had no physical 
defect or deformity, and in answer to another question he answered that he 
had never suffered from consumption, spitting of blood, habitual coughing, or 
from a number of other diseases mentioned in the question. The answer alleged 
that the answers to the questions were false and untrue, in that at the time 
tthe questions were answered Hodge was afflicted with consumption and spitting 
of blood, and that the answers were false, and were fraudulently made for 
the purpose of obtaining insurance, and were made by him as an inducement 
to the company to issue the policy, and that the answers and statements were 
relied on by the company as true when the policy was issued. 

There was a paragraph in the policy in this language, to wit: 

“This policy shall not take effect if the insured die before the date thereot, 
or if on such date the insured be not in sound health, but in either event the 
premiums paid thereon, if any, shall be returned.” 

The answer relied on this provision of the policy to defeat recovery on the 
ground that Hodge was not in sound health at the time the policy was issued. 
A return of the premium was offered. 


The evidence may be briefly summarized. The agent who took the appli- 
cation testified that the answers therein were made by the applicant, and that 
the applicant said nothing about having lost weight during the preceding nine 
months, or about spitting blood, or having consumption or any lung trouble. 
He stated that he discovered nothing in the appearance of Hodge which would 
indicate that he was so suffering, and that he would not have solicited the in- 
surance if he had known the truth. He was direct and certain in his statement 
that, if he had known that the applicant had spit blood in March, 1927, or had 
lost about 50 pounds in weight prior to the date of the application, he would 
not have taken the application, or have recommended the risk. 

The superintendent in charge of the company’s business at Covington testi- 
fied fully as to the method of issuing nonmedical policies. Such policies are 
issued, according to his testimony, solely upon the statement of the applicant 
and the certificate of the agent that the applicant is in sound health as he ap- 
peared to him. The recommendation is subject to the approval of the com- 
pany. He stated that the company would not have issued the policy if the an- 
swers made by the applicant had disclosed the true condition of his health. 

Dr. Ryan, in response to a hypothetical question, gave it as his opinion 
that Hodge was not in sound health on the 19th day of December, 1927, and 
that he was suffering from pulmonary tuberculosis, commonly known as con- 
sumption, and that, in his opinion, a person suffering from tuberculosis as in- 
dicated by other proof in the record could not think that he was well. 

Dr. Dean testified that he attended a member of Hodge’s family in June, 
1927, when Hodge told him that he was under the care of a physician in Cin- 
cinnati, and that he was under treatment for lung trouble. This doctor testi- 
fied that at that time the appearance of Hodge was that he was undernourished, 
thin, anemic, lacking in blood, generally run down, and appeared to be sick. 
He also gave it as his opinion that Hodge was not a person in sound health 
on the 19th day of December, 1927, and that he was not in sound health on the 
13th day of December, 1927. He gave it as his opinion that in Deecember, 1927, 
Hodge was in the advanced, or third, stage of tuberculosis. 


Dr. Brueggeman testified that Hodge was admitted to the General Hospital 
in Cincinnati on the 29th day of December, 1927, and that Hodge said at the 
time that he had been suffering from lung trouble for about eight months; that 
his sputum was tinged bright red, and that he stated that he had spit blood in 
copious quantities in March, 1927, and that he had lost 50 pounds within the 
past nine months. This doctor found that he had a case of far advanced pul- 
monary tuberculosis of the entire left lung and upper lobe of the right lung. 
He found many other things from which he was suffering not necessary to 
mention. He stated that he was suffering with tuberculosis when he was ad- 
mitted to the hospital, and that it was in a far advanced stage. 

[1, 2] As against this evidence introduced by the company the appellee in- 
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troduced many persons who had known Guy Hodge who testified that they had 
never heard him cough and had never seen him spit blood. It is insisted that this 
evidence was incompetent, but we do not think so. Those who had opportunities 
to observe him were in position to state what they had seen, and, while the 
evidence is of a very weak nature, it is competent to go to the jury for what 
it is worth. It has been held that a layman may testify of things within his 
knowledge as to the strength, vigor, and apparent physical condition of another 
person, and as to the presence or absence of symptoms indicating disease. It 
has been held that some diseases are so common and well understood as to be 
within the knowledge of a layman. The layman may not diagnose disease as 
an expert, but he may testify to facts ey = actual knowledge. Grand 
Lodge, B. R. T. v. Johnson, 228 Ky. 669, 15 S. W. (2d) 499; Sovereign Camp, 
Woodmen of the World v. Morris, 212 Ky. 201, m8 S. W. 554. These cases are 
well in point. It was held in the case of Penick v. Metropolitan Life Insurance 
Co., 220 Ky. 626, 295 S. W. 900, that it is not always practicable to contradict a 
physician who had examined an applicant prior to his application by evidence 
of experts, and that in many instances all that the beneficiary could do was to 
offer evidence of facts and circumstances which, if true, tended to show that 
the diagnosis of the physician was incorrect, and that, when such evidence was 
produced, it made a question for the jury. 

There was much evidence tending to show that Guy Hodge had not lost weight 
to the knowledge of the witnesses who had been in contact with him; that he had 
not spit blood; that he did not cough; and that there was nothing to indicate that 
he was suffering from tuberculosis. At least one witness testified that Hodge had 
worked for him as late as November 26, 1927, and that he observed nothing in the 
appearance, or conduct, of Hodge that would indicate that he was ill. Others testi- 
fied that they had observed no change in his weight. This testimony came in part 
from members of his family. 

[3] The alleged errors relied on by counsel for appellant are in number five 
The first relates to the alleged incompetent evidence, which we have disposed of ex- 
cept as to the evidence of the widow of Hodge. There is probably some basis for 
complaint about the testimony of this witness. She testified as to the weight of her 
husband and as to his having worked at the carpenter’s trade and other similar 
matters. She testified that her husband worked in the month of December, that 
she noticed no change in his weight during the two years preceding his obtaining 
the policy, and that she had never observed his coughing or spitting blood. In the 
case of Penick vy. Metropolitan Life Insurance Co., supra, the widow testified as to 
similar things regarding her husband, and this court held that the evidence was in- 
competent under the provisions of section 606 of the Civil Code, and under the 
authority of Barnett’s Adm’r v. Brand, 165 Ky. 616, 177 S. W. 461. In the intro- 
duction of evidence in such cases the trial court should be governed by the rule 
announced on this point in the cases cited. 

Another alleged error is that the court should have sustained a motion for 
a peremptory instruction directing the jury to return a verdict for appellant 
under the authority of Ham v. Hord, 189 Ky. 317, 224 S. W. 868; Security Life 
Insurance Co. v. Black, 190 Ky. 23, 226 S. W. 355; New York Life Insurance Co. 

Long, 199 Ky. 133, 250 S. W. 812. The tiene cted case follows the same rule 
as announced in the other two. It was there held that a soliciting agent could 
not testify that his company would have accepted the risk if it had known the 
falsity of the answers. It was held that he was not qualified to give an opinion 
that life insurance companies generally, and especially his company, which was 
more liberal than some others, would have accepted an application for insurance 
and issued a policy thereon if they had known that statements therein that the 
applicant was not engaged in the liquor business and had not been under a 
physican’s. care were false. 

It was further held that on the issue of the materiality of false answers in 
an application for a life insurance policy a properly qualified witness could 
testify that insurance companies generally, while acting reasonably and naturally 
in the course of the life insurance business, would have accepted the risk under 
the circumstances, notwithstanding knowledge that the answers were false. It 
was also held that material misrepresentations need not be fraudulent to defeat 
a recovery on the policy under the provisions of section 639, Ky. St. 
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The evidence on the question of whether appellant would have accepted 
the application and issued the policy if it had known that the answers were 
false did not measure up to the requirements of the rule as announced in that 
case. 

[4, 5] It is the general rule as announced in the case of Ham vy. Hord, supra, 
that a peremptory instruction should not be given to the jury, where there is 
a conflict in the testimony, and reasonable minds might honestly differ as to 
the truth or falsity of conclusions, or deductions, to be drawn therefrom. There 
is a conflict in the evidence as to whether Hodge knew he was suffering from 
tuberculosis at the time he made application for the policy. Looking at the 
evidence as a whole, it would appear that he must have known it, but there 
is evidence that he worked up to within two weeks of the date of the issuance 
of the policy, and that there was nothing in his general appearance indicating 
that he was suffering from any disease. It is true this evidence was given by 
laymen, but it was competent for what it was worth. 

[6, 7] Another alleged error is that the court erred in refusing to give 
instruction marked A, and which was offered by appellant. Instruction A would 
have been a peremptory instruction to find for the appellant. The court did 
not err in refusing to give it. Instruction B, offered by appellant, would have 
told the jury that, if they believed from the evidence that Hodge was suffering 
from tuberculosis on the 19th day of December, 1927, the date when the policy 
was issued, he was not in sound health, and that verdict should be returned 
in favor of the appellant. Instruction D relates to the same issue. The ques- 
tion before us, therefore, is whether the appellant was entitled to an instruction 
to the effect that, if the jury believed, from the evidence, that Hodge was not 
in sound health at the time the policy was delivered to him, a verdict should be 
returned in favor of appellant. It is admitted by counsel for appellant that it 
is the general rule that, where there is a medical examination, or an inspection, 
of the applicant, a provision in a policy to the effect that it shall not be valid, 
if at the time of its delivery the insured was not in sound health, relates to an 
unsoundness in health that arose between the date of the medical examination, 
or inspection, and the time of the delivery of the policy. But it is insisted that 
this rule does not apply in cases such as this, and the case of Metropolitan Life 
Insurance Co. v. Taylor’s Adm’r, 219 Ky. 549, 293 S. W. 1061, 1062, is cited. That 
case, after correctly stating the general rule and citing authorities to support it, 
added, 

“Moreover, the rule does not depend on the extent of the examination or 
the name by which it is called, and applies both to a medical examination and 
what is termed an inspection. Metropolitan Life Insurance Co. v. Walters 
[215 Ky. 379, 285 S. W. 252, 60 A. L. R. 194], supra. However, if it be true, as 
alleged in the second paragraph of the answer, that there was neither a medical 
examination nor an inspection, there is no basis for the contention that the con- 
dition in the policy refers to unsoundness of health or disease occurring after an 
event that has never taken place, and the reason for the rule ceases.” 

The court did not attempt, in that case, or in the case of Metropolitan Life 
Insurance Co. Vv. Walters, supra, to define what was meant by an inspection. 
In the Walters Case the court said: 

“If it be contended that the rule is not applicable in this case because there 
was no medical examination, but only an inspection of the applicant, the answer 
is that the rule is sound and should not be made to turn on the extent of the 
examination or the name by which it is called.” 

The inspection referred to in these opinions means a medical inspection by 
a doctor. There was no medical examination, or inspection, at the time Hodge 
made application for his policy. It follows, therefore, that the provision of the 

policy requiring him to be in sound health at the time the policy was delivered 

“ is a valid provision, and the appellant was entitled to an instruction on this 
point. There was evidence from which the jury may have inferred that he was 
in sound health on that date, although there was positive evidence that he could 
not have been in sound health at that time. It was error not to gvie an instruc- 
tion covering this issue. 

We do not determine whether the verdict of the jury is flagrantly against 
the weight of the evidence. That question is reversed. 
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Judgment reversed, and cause remanded for proceedings consistent with this 
opinion. 


PEARCE v. NATIONAL LIFE & ACC. INS. CO. et al. (No. 3733.) 
Court of Appeal of Louisiana. Second Circuit. Jan. 31, 1930. 
125 Southern Reporter 776. 

1. INSURANCE—MOTHER, NAMED AS BENEFICIARY, HELD ENTI- 
TLED TO INSURANCE MONEY, ALTHOUGH INSURED WAS LIV- 
aoe = WIFE AND MINOR CHILDREN AT TIME HE TOOK OUT 

ay 

Where husband, since deceased, while living with wife and two minor children, 
took out life insurance policy in which his mother was named beneficiary, but right 
to change beneficiary was reserved, mother held entitled to proceeds of insurance 
policy on insured’s death, notwithstanding her interest did not become vested until 
insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 

3. INSURANCE—BENEFICIARY’S RIGHT BECAME VESTED ON IN- 
SURED’S DEATH, WHERE RIGHT TO CHANGE BENEFICIARY WAS 
NOT EXERCISED. 

Although beneficiary had no vested right where insured reserved right to name 
another, beneficiary’s rights became vested when insured died, the right to change 
heneficiary not having been exercised. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

' ae from First Judicial District Court, Parish of Caddo; Robert Roberts, 

Judge. 
Action by Mrs. Ida May Pearce against the National Life & Accident Insur- 

ee “Wiad and others. Judgment for defendants, and plaintiff appeals. Af- 

rmed, 

Edward Barnett, of Shreveport, for appellant. 

Wilkinson, Lewis, Wilkinson & Burford and Mabry & Carstarphen, all of 
Shreveport, for appellees. 

Opom, J. On February 1, 1929, the National Life & Accident Insurance Com- 
pany, of Nashville, Tenn., issued its usual policy of insurance on the life of James 
Collin Pearce for $2,000, in which Mrs. Emma Jane Pearce, mother of the insured, 
was named beneficiary. The provisions of the policy pertinent to the issues involved 
in this suit are as follows: 

(1) Beneficiary—Emma Jane Pearce, mother of said employee. If there be no 
beneficiary living at the death of said employee the amount of insurance shall be 
paid to the executors, administrators or assigns of said employee. 

(2) “(The beneficiary may be changed in accordance with the terms of the 
policy by said employee at any time while the insurance on his or her life is in 
force by notifying the company. Such change shall take effect when due acknowl- 
edgement thereof is furnished by the company to such person insured and all rights 
of his or her former beneficiary or beneficiaries shall thereupon cease.)” 

James Collin Pearce, the insured (called employee in the poicy), died intes- 
tate on July 10, 1929, on which date his mother, Mrs. Emma Jane Pearce, the bene- 
ficiary under the policy, was living. 

The present suit was brought by Mrs. Ida May Pearce, the surviving spouse of 
deceased, who was living in community with her husband at the time of his death. 
She brought the suit on behalf of herself and her two minor children, issue of the 
marriage and the sole heirs of deceased. She alleges that the policy was issued 
during her marriage with deceased and during the community which existed be- 
tween them, and that at the time of the death of her husband the policy of insur- 
ance was in full force and effect; that she and her children are entitled to the pro- 
ceeds and avails of said policy, which belong to the community; that the designa- 
tion of the mother of deceased as beneficiary under the policy was illegal, null, void, 
and of no effect, being a gratuitous donation inter vivos, not made in due legal 
form, not accepted by the donee, and being a divesture by deceased of all his prop- 
erty. 

She prayed that she have judgment in favor of herself and minor children 
against both the insurance company and Mrs. Pearce, the beneficiary, “decreeing the 
pretended designation of beneficiary in said policy to be null, void, and of no effect,” 
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and judgment against the insurance company “for the sum of two thousand dollars 
with legal interest from judicial demand.” 

Plaintiff does not allege that her husband, the insured, exercised his right to 
change the beneficiary named in the policy, and the petition affirmatively shows that 
the beneficiary named therein was living at the death of the insured. 

Mrs. Pearce, the beneficiary, and the insurance company, filed exceptions of no 
cause and no right of action, which were sustained by the lower court, and plain- 
tiff appealed. 

Opinion. 

[1] 1. Plaintiff alleged, and counsel now contends, that the naming by the in- 
sured of Mrs. Emma Jane Pearce, his mother, as beneficiary under the policy, was 
null, void, and of no effect, as he had living at that time a wife and minor children 
dependent upon him for support. But counsel cites no authority in support of his 
contention that the insured could not legally insure his life in favor of his mother, 
or any one else, even though he had a living wife and minor children dependent 
upon him for support. 

The authorities which we have found are all against plaintiff’s contentions. 

“A person may, in good faith and without fraud, collusion or an intent to enter 
into a wagering contract, lawfully take out a policy of insurance on his own life 
and make the benefit payable to whomsoever he pleases, either himself or his estate 
or a third person, regardless of whether or not the latter has an insurable interest; 
insured has an unlimited insurable interest in his own life which is sufficient to 
support the policy; and except in some jurisdictions the transaction is not contrary 
to statute or public policy.” 37 Corpus Juris, 389, § 53, and numerous authorities 
there cited. 

a the case of Succession of Hearing, 26 La. Ann. 326, our Supreme Court 
Sald : 

“A man may take out a policy of insurance on his life in the name of any 
one, or having taken it out in his own name, he may, with the consent of the as- 
surers, transfer it to whom he pleases.” 

This holding was approved in the case of Stuart v. Sutcliffe et al., 46 La. Ann. 
240, 247, 14 So. 912, 915, where the court, after quoting the above passage from the 
26th Louisiana Annual case, said: “We are in accord with that opinion.” The 
holding was again affirmed in the case of New York Life Insurance Co. v. Mur- 
tagh et al., 137 La. 760, 69 So. 165, where the court cited with approval cases from 
other jurisdictions. 

[2] 2. It is contended that the naming of Mrs. Emma Jane Pearce, mother of 
insured, as beneficiary under the policy, was a donation to her by the insured. The 
settled jurisprudence of this state is against this contention. In the very recent case 
of Sherwood v. New York Life Insurance Co., 166 La. 829, 118 So. 35, 37, where 
the identical point was at issue, the court said: : 

“The issues above presented under the exceptions of no cause of action are by 
no means res nova in this state. It is the settled jurisprudence of this court that 
life insurance policies are neither donations inter vivos nor mortis causa, and that 
the provisions of the Civil Code relative to donations and collation will not be ap- 
plied to such policies.” 


3. In the policy of insurance here involved, the insured reserved the right to 
change the beneficiary at any time while the insurance was in force, and counsel 
contends that under this reservation the beneficiary never had any vested right 
therein. That is unquestionably true, as is shown by the following authorities: 
37 Corpus Juris, page 43, § 142; Dorsett v. Thomas, Bank Examiner et als., 152 La. 
60, 92 So. 734; Pollock v. Pollock, 164 La. 1077, 115 So. 275. 

Many other decisions to this effect might be cited, not only by our own courts, 
but by courts of other jurisdictions. But because that is true is no reason why it 
should be held that in this case the proceeds of the policy on the life of the insured 
should be paid to his estate, instead of to his mother who was named beneficiary. 

It has been repeatedly held that “a contract of insurance, like every other con- 
tract, is the law between the parties, and every stipulation therein must be construed 
as written.” Dorsett v. Thomas, supra. 

[3] This contract of insurance names Mrs. Emma Jane Pearce, mother of the 
insured, as beneficiary. So long as the insured lived, the beneficiary had no vested 
right in the policy, because the insured reserved the right to name another. But 
the right to change the beneficiary was never exercised by the insured, and there- 
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fore the mother was the beneficiary under the policy when the insured died, and, 
while she had acquired no vested rights under the policy before, her rights there- 
under became vested, fixed, the moment the insured died. This, it seems to us, is 
too plain for argument. 

In the case of Dorsett v..Thomas, supra, where a similar point was involved, 
the court said: “Of course, if Lacombe [the insured] had died before the First 
National Bank went out of existence, that bank would eo instanti have acquired a 
vested right in the policies, would have been entitled to recover the face value of the 
same. 

And the court further said: “It is an universally accepted principle in all juris- 
prudence that in any life insurance policy where the right is reserved to the insured 
to change his beneficiary, such as is stipulated in these policies, no beneficiary can 
acquire a vested right until after the happening of the condition on which they were 
issued; that is, after the death of the insured.” 

In the case of New York Life Insurance Co. v. Murtagh, 137 La. 760, 69 So. 

165, 167, the court said: “The rights of the beneficiary were fixed at the death of 
the insured, and could not be affected by any subsequent acts of the insurance com- 
pany, or the personal representatives of the deceased.” See Douglass v. Life Assur. 
Soc., La. 519, 90 So. 834. 
_. “The proceeds of a life insurance policy in which a third person is named bene- 
ficiary belong exclusively to such beneficiary as an individual; they are not the 
property of the heirs of insured, are not subject to administration, and can not 
properly be claimed or received by the administrator or other legal representative of 
insured as assets of his estate.” 37 Corpus Juris, 566, § 323; Succession of Emonot, 
109 La. 359, 33 So. 368; Succession of Le Blanc, 142 La. 27, 76 So. 223, L. R. A. 
1917F, 1137. 

The proceeds of a life insurance policy in favor of a third party form no part 
of the estate of the insured at his death. In the very recent case of Sherwood v. 
New York Life Insurance Co., 166 La. 829, 118 So. 35, 37, the court said: “It is 
well settled also that the proceeds of such policies form no part of the estate of the 
deceased and inure to the beneficiary directly and by the sole terms of the policy 
itself.” Vinson v. Vinson, 105 La. 30, 29 So. 701; Succession of Roder, 121 La. 
694, 46 So. 697, 15 Ann. Cas. 526; Sevier v. Douglas, 44 La. Ann. 611, 10 So. 804. 

The contract of insurance, the policy, in this case provided that, “if there be no 
beneficiary living at the death of said employee [insured], the amount of insurance 
shall be paid to the executors, administrators or assigns of said employee.” The 
beneficiary named in the policy was living when the insured died, and it follows ne- 
cessarily that the proceeds thereof must be paid to her. 

The judgment appealed from is correct, and is accordingly affirmed, with costs 
in both courts. 


EUREKA-MARYLAND ASSUR. CORPORATION v. SCALCO et ux. (No. 38.) 
Court of Appeals of Maryland. Jan. 7, 1930. 
148 Atlantic Reporter 267. 

1. INSURANCE—TESTIMONY REGARDING STATEMENTS BY AND TO 
AGENT PRIOR TO APPLICATION FOR LIFE POLICY HELD PROP- 
ERLY ADMITTED IN SUIT THEREON BY BENEFICIARIES. 

In beneficiaries’s suit on life insurance policy, testimony as to what was 
said by and to agent prior to application held properly admitted, notwithstanding 
provision that policy contained entire agreement. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

3. INSURANCE—AGENT’S DELIVERY OF LIFE POLICY AS AUTHOR- 
IZED, KNOWING INSURED WAS NOT IN SOUND HEALTH, HELD 
BINDING ON INSURER, ABSENT COMPLICITY IN FRAUD. 

If insurance agent was given discretion to accept or refuse policy and knew 
when he received application and delivered policy that insured was not in sound 
health as required, agent’s act of delivering policy was act of insurer and in- 
surer was bound, if there was no complicity in fraud upon company. 

(For other cases, see Insurance, Dec. Dig. § 389[1].) 
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4. INSURANCE—BENEFICIARIES UNDER LIFE POLICY CANNOT RE- 
COVER IF THERE WAS COMPLICITY BY APPLICANT SECURING 
DELIVERY OF POLICY WHEN NOT IN SOUND HEALTH. 

If there was complicity on part of applicant for life policy in agent’s delivery 
of policy when insured was not in sound health as required, beneficiaries cannot 
recover. 

(For other cases, see Insurance, Dec. Dig. § 380.) 


5. INSURANCE—WHETHER BENEFICIARIES SUING ON LIFE POLICY 
WERE GUILTY OF COMPLICITY IN FRAUDULENT DELIVERY OF 
POLICY WHEN INSURED WAS NOT IN SOUND HEALTH HELD 
FOR JURY UNDER EVIDENCE. 

In beneficiaries’ suit on life policy, whether beneficiaries were guilty of com- 
plicity with agent in securing delivery of policy when insured was not in sound 
health held for jury under evidence showing beneficiaries were not interested in 
more insurance, but yielded to agent’s solicitation to help him out and frankly 
told him that insured was inmate of home for feeble-minded children and was 
liable to spells, whereupon agtnt made up application and apparently signed it 
himself; beneficiaries not knowing what agent wrote. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

6. INSURANCE—INSURER SENDING OUT AGENT CLOTHED WITH 
EXTENSIVE AUTHORITY MUST ACCEPT CONSEQUENCES OF ALL 
ACTS DONE WITH THOSE WHO DEAL FAIRLY WITH AGENT. 
Where insurance company sends out agent clothed with authority as exten- 

sive as it itself possesses, such as authority to solicit and pass on insurance ap- 

plications of $500 or less to persons under 35 years of age, insurer vouches for 
agent’s integrity and honesty and must accept consequences of all acts done 
with those who deal fairly with agent. 

(For other cases, see Insurance, Dec. Dig. § 373[1].) 

7. INSURANCE—TO TAKE ADVANTAGE OF SOUND HEALTH PROVI- 
SION IN LIFE POLICY, INSURER OR AGENT MUST HAVE BEEN 
DECEIVED OR MISLED BY APPLICANT’S MISREPRESENTATIONS. 
To take advantage of provision in iife policy requiring insured to be in 

sound health on effective date, insurer or his agent must have been deceived or 

misled by applicant’s misrepresentations. 

(For other cases, see Insurance, Dec. Dig. § 377[1].) 

Appeal from Baltimore City Court; Joseph N. Ulman, Judge. 

Suit by Santo Scalco and wife against the Eureka-Maryland Assurance Cor- 
poration. Judgment for plaintiffs, and defendant appeals. Affirmed. 

Argued before Bond, C. J., and Pattison, Urner, Adkins, Offutt, Digges, Parke, 
and Sloan, JJ. 

Jacob S. New and Edward L. Putzel, both of Baltimore, for appellant. 

B. Sydney Becker, of Baltimore (Preston & Field and James H. Preston, 

all of Baltimore, on the brief), for appellees. 
_ Swan, J. [1] The appellant, on March 26, 1928, issued a policy of insurance 
for $500 on the life of Sam Scalco, who died April 23, 1928, and upon the appel- 
lant’s refusal to pay the beneficiaries (“either parent”), they brought suit, and 
from a judgment in their favor the insurance company appealed. The policy con- 
tains this provision: “This policy contains the entire agreement between the 
Company and the Insured, and the holder and owner hereof.” The application 
for the insurance was not offered in evidence, the reason assigned being that it 
was not a part of the policy, and that the evidence as to what was said by and 
to the agent prior to the application was not admissible. The trial court over- 
ruled the appellant’s objections to such testimony, and these rulings are the 
subject of the first three exceptions. On the authority of Dulany v. Fidelity & 
cde Company, 106 Md. 17, 66 A. 614, the testimony objected to was properly 
admitted. 

[2] The fourth exception was to certain hearsay statements of Giovanni 
Glorioso, an uncle, which were repititions of facts testified to without objection 
by the father, Santo Scalco, and were therefore harmless and not reversible 
error. Kiterakis v. State, 144 Md. 81, 83, 124 A. 401. The fifth exception was to 
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the rulings of the court refusing the defendant’s (appellant’s) first, second, fourth, 
and sixth prayers, all of which were requests for an instructed verdict for the 
defendant. 

The plaintiffs (appellees) offered in evidence the policy and the proof of 
death, to which was attached the death record from the health department of 
Baltimore showing the cause of death to be “epilepsy, hemorrhage and asphyxia. 
They also offered in evidence the premium receipt book showing payments of 18 
cents per week for five weeks, signed by “Collector Scinta.” 

The plaintiff then rested, and the defendant called Dr. Frank W. Keating, 
who has been in charge of the Rosewood State Training School since 1896, and 
who producted the “Personal Description Blank” containing 107 questions and 
answers signed by the father, Santo Scalco, when he applied for the admission 
of his son, Sam Scalco, to the school in 1925. It shows that Sam Scalco was 
an epileptic, of little mentality, from early infancy. Dr. Keating, in addition to 
proving the application of the father for the admission, testified that: “Sam 
Scalco was not in sound health on March 26, 1928; he had epilepsy and also had 
chronic inflammation of the ear, either of whieh would have prevented him 
from being in sound health.” The policy contained a condition that: “No obli- 
gation is assumed by the company prior to the date hereof, nor unless on said 
date the Insured is alive and in sound health.” The appellant contends that even 
if the agent did not know about the epileptic condition of the insured, if he was 
not told of the ear condition that failure or omission would avoid the policy. 

The testimony of the appellee in rebuttal, to which there was no contradic- 
tion, was that the policy sued on was solicited by an agent of the company named 
Scinta, who had already written a policy on the life of Sam Scalco, with his 
uncle Giovanni Glorioso as beneficiary, payment of which was refused, but which, 
by agreement, is to abide the result of the instant case. 

Glorioso testified that Scinta “asked him to please give him some business 
and the agent talked and the witness said he had a cousin (nephew) named 
Scalco, who did not live in the house, he was at Rosewood, and had been sick 
a long time and witness said he did not know what kind of sickness he had, 
and the agent said he would be back the next day, that he wanted to talk to 
Mr. Pavasa first. That Pavasa is a man from the insurance company; that Scinta 
came back the next day and Mr. Pavasa said that kind of insurnce he will take 
a hundred.” There is no other evidence as to Mr. Pavasa or his connection with 
the company. The result was that Glorioso took a policy on the boy’s life and 
told the agent the father, Santo Scalco, might take one also. 


Scinta then went to the parents, both of whom said they did not want any 
more insurance on the boy, the mother naming two nationally known companies 
in which he was insured, “and that was enough, and she did not want him in- 
sured in any other place.” They both testified that the boy was at Rosewood 
at the time; that he was sick and “got spells”; and that the agent said he knew 
all about that. They yielded to the importunities of the agent, who did some 
writing, presumably an application. The parents did not know what the agent 
wrote, they signed nothing, and in a few days he returned with a policy and 
collected five weeks’ premium. 

[3] The appellant contends that the contract is unenforceable because the 
insured was not in “sound health” at the time the policy was issued. This con- 
tention is controlled by the extent and scope of the authority of the agent. If 
the discretion to accept or refuse the policy was in the agent, and the agent knew 
when he received the application and delivered the policy that the insured was 
not in sound health, and there was no complicity in the fraud upon the company, 
then the act of the agent was the act of the principal and the latter is bound. 
“A party dealing with an agent who is acting within the scope of his authority 
is regarded as dealing with the principal, and all acts so performed by the agent 
are binding upon his principal.” 2 C. J. 560; Hambleton v. Rhind, 84 Md. 456, 
491, 36 A. 597, 40 L. R. A. 216; Mechem on Agency (2d Ed.) § 246. 

In the case before us it was, according to the record, testified by a superin- 
tendent of the company that “the rule of the defendant is that under the age 
of 35 the agent is permitted to pass on the insurance himself on the statement 
of the applicant to the amount of $500, but above that the applicant must be 
examined by a medical doctor,” so there can be no question as to the authority 
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of the agent to solicit and accept the business. If he acts dishonestly with his 
principal and the applicant has been guilty of no misrepresentation or fraud. 
then it is the principal’s misfortune and not the applicant’s fault. In Globe 
Reserve Life Ins. Co. v. Duffy, 76 Md. 293, 300, 25 A. 227, 228, wherein the facts 
bear a striking resemblance to those of the present record, this court said: 
“There are many cases in which, to prevent fraud and gross injustice, an insur- 
ance company is estopped, on grounds of the highest public policy, to object 
that the statements made by its agents beyond the scope of their authority are 
false. But there must be no complicity on the part of the assured; because if 
false answers be written in the application by the agent with the knowledge of 
the assured, the latter becomes an accomplice, and both perpetrate a fraud upon 
the company. * * * But the broad principle which precludes one from tak- 
ing advantage of his own wrong would equally interpose to prevent the insurer 
from relying upon the false statements made by his own agent when the assured 
has acted in perfect good faith, and with due diligence, and has made no mis- 
representations himself.’ And in Hartford Fire Insurance Company v. Keating, 
86 Md. 130, 146, 38 A. 29, 31, 63 Am. St. Rep. 499, it is stated that: “An insurer 
with full knowledge of the facts, or chargeable with such knowledge, shall not 
enter into a contract of insurance, receive the premiums thereon, and then be per- 
mitted to set up those facts to evade the liabilities the contract imposes on him.” 


Dulany v. Fidelity & Casualty Co., 106 Md. 17, 66 A. 614; Casualty Co. v. 
Schwartz, 143 Md. 452, 457, 122 A. 647. 


[4-6] There can be no question that if the applicant had made the same state- 
ments to the principal which were made to the agent, and the policy had been 
issued by iu directly to the applicants, the principal would have been liable. How 
then, in the face of the broad power of the agent as testified to by the company’s 
superintendent, can the company escape liability for an act which would have 
involved it if done by itself? But, says the appellant, the appellees participated 
in the fraud, and they therefore cannot enforce the policy. If there was com- 
plicity on the part of the assured or the applicant (Globe Reserve Ins. Co. v. 
Duffy, supra), ‘the beneficiaries cannot recover. But was there such complicity? 
The record shows that the appellees were solicited by the appellant’s agent to 
take the insurance on their boy’s life, that they at first resisted his efforts, then 
yielded to his importunities and took the insurance to help him (Scinta) out, 
“so he can hold his job.” They frankly told the agent the boy was an inmate of 
a home for feeble-minded children, and that he “gets spells.” The agent made 
up the application, and if any one signed it he did; the father and mother did 
not, nor did they know what the agent wrote. We do not find in these facts 
sufficient evidence for this court to say as matter of law that the appellees were 
guilty of complicity in the fraud perpetrated on the insurance company. The 
company sent the agent out with authority to solicit and pass on insurance of 
$500 or less to persons under 35 years of age, and it therefore behooves the 
company to take care as to the character of its representatives vested with such 
arbitrary power as the one in evidence here. The trouble in this case is not 
with the principles of the law or in its application. It is a principle designed 
to promote the ends of justice, but it cannot be bent or twisted out of shape to 
cure the failures and deficiencies of business conduct and management. When 
an employer sends out an agent clothed with authority as extensive as the priu- 
cipal himself possesses, he vouches for his integrity and honesty and must ac- 
cept the consequences of all acts done with those who deal fairly with such 
agent. 

The appellant also contends that, even if the company be estopped from 
denying liability on account of the epileptic and general mental deficiencies 
of the insured, it should be excused because there is no evidence that the agent 
knew of the boy’s chronic ear trouble; Dr. Keating testifying, “either of which 
would have prevented him from being in sound health.” 


[7] Appellee urges the decision in Mutual Life Ins. Co. v. Willey, 133 Md. 665, 
666, 106 A. 163, 164, as authority for the contention. This court there said: “The 
provision as to the sound health of the insured contained in the policy was a 
reasonable and enforceable one. No general definition of unsound health in an 
insured can be given that would be applicable to all cases, and in many cases 
that question should be left to the jury under appropriate instructions by the 
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court. The question is analogous to that cf the falsity or materiality of repre- 
sentations contained in the application for the policy.” Whether it is material 
to the risk or is one which, standing alone, would have influenced the agent or the 
company to reject the claim, we can only guess. It was in the record, and the 
verdict indicates that the jury was not influenced by it. Our impression is that 
it was of minor importance as compared with the facts disclosed by the bene- 
ficiaries of the agent. The record fails to disclose any knowledge of the ear 
condition on the part of the applicants. The appellant itself proved that when 
he entered Rosewood Sam Scalco had perfect hearing. There can be no denial 
of the fact that the appellees informed the agent of the unsound health of the 
insured, without any disposition to conceal anything. To take advantage of 
the “sound health” provision of the policy, the appellant or its agent must have 
been deceived or misled by the applicant’s representations, and we can find in 
this record no basis for any such conclusion. 

In Loving v. Mutual Life Ins. Co., 140 Md. 173, 117 A. 323, 328, which the 
appellant also urges as an authority, the insured had signed an application 
wherein he answered “no” to the question, “Have you ever been under treat- 
ment at any asylum, cure, hospital or sanitarium?” Whereas the proof was 
that he was afflicted with tuberculosis and had been a patient at the Sabillasville 
State Sanitarium. The contention was that the agent knew of this and the 
company was therefore estopped from denying liability on that account. In 
answer to this contention the opinion of Judge Offutt said: “The declaration 
of an agent, to be binding upon the principal, must at least have been made dur- 
ing the agency, and pending the transaction to which it related. There is nothing 
in the question referred to in this exception to indicate that the supposed declara- 
tion by Peppler was made either pending the transaction or during his agency”— 
so that the binding elements of agency which were lacking in that case were 
present in this. 

Finding no reversible error in any of the rulings on the evidence, and that 
the rejected prayers excepted to were properly refused, in our opinion the ques- 
tions involved should have been submitted to the jury, and the judgment ap- 
pealed from will be affirmed. 

Judgment affirmed, with costs to the appellees. 


BROWNSTEIN v. NEW YORK LIFE INS. CO. (No. 15.) 
Court of Appeals of Maryland. Jan. 7, 1930. 
/ 148 Atlantic Reporter 273. 
1. INSURANCE—INSURANCE POLICIES WILL NOT BE CONSTRUED 
MOST STRONGLY AGAINST INSURER, BUT IN ACCORDANCE 


WITH INTENTION OF PARTIES GATHERED FROM ENTIRE IN- 

STRUMENT. 

Insurance contract will not be construed most strongly against insurer, but rule 
applicable to other contracts, that intention of parties as gathered from the entire 
instrument prevails, will be applied. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE—DISABILITY BENEFITS HELD APPORTIONABLE FOR 
PORTION OF YEAR BEFORE INSURED’S DEATH, UNDER LIFE 
POLICY CONTAINING DISABILITY PROVISION WITH LARGE 
TYPE WORDS “LIFE INCOME TO ASSURED,” THOUGH BENEFITS 
WERE MADE PAYABLE ON ANNIVERSARY DATES OF POLICY 
DURING INSURED’S LIFETIME. 

Disability benefits for part of year between anniversary of policy and insured’s 
death held apportionable, in action on policy on insured’s life, where paragraph un- 
der disability provision contained in large and heavy type words, “Life Income to 
Assured,” though these words were followed by provision for payment of disability 
benefits on each anniversary of policy during lifetime and continued disability of 
the insured. 

(For other cases, see Insurance, Dec. Dig. § 524.) 


Appeal from Superior Court of Baltimore City; Albert S. J. Owens, Judge. 

Action by Lillian F. Brownstein, administratrix of Isador C. Brownstein, de- 
ceased, against the New York Life Insurance Company. Judgment for defendant, 
and plaintiff appeals. Reversed and remanded. 
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Argued before Bond, C. J., and Pattison, Urner, Adkins, Offutt, Digges, Parke, 
and Sloan, JJ. 

Wm. H. Price, Jr., and Frederick W. Brune, both of Baltimore (Semmes, Bo- 
wen & Semmes, of Baltimore, on the brief), for appellant. 

John B. Deming, of Baltimore (Keech, Deming & Carman, of Baltimore, on 
the brief), for appellee. 

SLoaN, J. It appears from the declaration that on May 22, 1920, the New York 
Life Insurance Company, appellee, issued a life insurance policy to Isador C. 
Brownstein for $10,000, with a disability clause which provided that, in the event 
of the insured becoming wholly disabled by bodily injury or disease before arriving 
at the age of 60 years, he would be thereafter relieved, during such disability, of 
the payment of the annual premiums on the policy, and would be paid, during dis- 
ability, on each anniversary date thereafter, an amount equal to one-tenth of the 
face amount of the policy or $1,000. For this protection there was added to and 
included in the annual premium $9.90. On the same day the appellee issued to the 
same insured a similar policy for $5,000, with an additional charge of $4.95, and on 
June 19, 1920, another policy for $7,000, for which there was a charge for dis- 
ability of $7.28. 

At the time the policies were issued, the insured was 26 years of age, and within 
2 years thereafter he became wholly and permanently disabled, and so continued to 
the day of his death on April 13, 1926. The suit is brought by Lillian F. B. Brown- 
stein administratrix, appellant, for an apportionment of the disability benefits on 
the first and second policies from May 22, 1925, and on the third from June 19, 
1925, to April 13, 1926. The appellee demurred to the declaration, and from the 
judgment thereon in its favor this appeal was taken. 

The appellee contended that, if the insured died before the anniversary dates 
of the policies, the disability benefits did not accrue from the last preceding anni- 
versary dates to the day of the death of the insured, and were not apportionable, 
and with this contention the court below agreed. The provisions of the policy 
covering the disability of the insured, and which this court is called on to construe, 
are: 

“And the company agrees to pay to the insured one-tenth the face of this policy 
per annum during the lifetime of the insured, if the insured becomes wholly and 
permanently disabled before age 60, subject to all terms and conditions contained 
in section 1 hereof. 

“This policy takes effect as of the 22d of May, nineteen hundred and twenty, 
which day is the anniversary of the policy. 

“Section 1—Total and Permanent Disability Benefits. Whenever the company 
receives due proof, before default in the payment of premiums, that the insured, 
before the anniversary of the policy on which the insured’s age at nearest birth- 
day is 60 years and subsequent to the delivery hereof has become wholly disabled 
by bodily injury or disease so that he is and will be presumably, thereby permanent- 
ly and continuously prevented from engaging in any occupation whatsoever for re- 
muneration or profit, and that such disability has then existed for not less than sixty 
days, * * * then 

“1. Waiver of Premium.—[During disability.] 

“2. Life Income to Insured. One year after the anniversary of the policy next 
succeeding the receipt of such proof, the company will pay the insured a sum equal 
to one-tenth of the face of the policy and a like sum on each anniversary there- 
after during the lifetime and continued disability of the insured. * * * 


“3. Recovery from Disability. The company may at any time and from time 
to time, but not oftener than once a year, demand due proof of such continued dis- 
ability, and upon failure to furnish such proof, or if it appears that the insured is 
no longer wholly disabled as aforesaid, no further premiums shall be waived nor 
income payments made.” 


[1] The appellant asks that the rule of construction adopted in many jurisdic- 
tions, to the effect that an insurance policy shall be most strongly construed against 
the insurer, be applied in this case. In this state there is no difference, however, be- 
tween the construction of policies of insurance and any other contracts. In Frontier 
Mortgage Corporation v. Heft, 146 Md. 1, 12, 125 A. 772, 776, the opinion by Judge 
Digges says: “A policy of insurance and every clause and part thereof is the con- 
tract, and, like all contracts, should be construed so as to effectuate the real pur- 
pose and intention of the parties, giving to the language employed, when unam- 
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biguous, its ordinary and usually accepted meaning. * * * The rule, adopted in some 
jurisdictions, that insurance contracts are to be construed most strongly against 
the insurer has been distinctly repudiated by this court, and the sounder view that 
the intention of the parties as gathered from the whole instrument now prevails.” 

Both parties in this case urge the application of the construction given to an- 
nuities as the rule to be applied in this case, the appellee urging that the strict 
common-law rule that annuities are not apportionable applies. (Brown v. Koffman’s 
Adm’rs, 112 Md. 398, 76 A. 846, 29 L. R. A. [N. S.] 775, 136 Am. St. Rep. 395, 
21 Ann. Cas. 308), and the appellant that the contract involved in this suit brings it 
within the principle of the exceptions to the rule exhaustively discussed in Brown 
v. Koffman’s Adm’rs, 112 Md. 401, 409, 76 A. 846, 29 L. R. A. (N. S.) 775, 136 Am. 
St. Rep. 395, 21 Ann. Cas. 308. In 2 R. C. L. 12, it is said: 

“On this uniform and unbending rule of the common law that annuities were 
not apportionable, two well-recognized exceptions were early ingrafted, namely, 
where the annuity was given by a parent to an infant child, or by a husband to a 
wife living separate and apart from him. * * * The question as to apportionment 
has also arisen where annuities have been given in lieu of dower, and, while a sharp 
conflict of authority exists on this point, some courts vigorously supporting the 
common-law rule that there can be no apportionment of an annuity in respect of 
time, except where it is payable by way of maintenance to an infant or feme covert 
(Tracy v. Strong, 2 Conn. 659; Mower v. Sanford, 76 Conn. 504 [57 A. 119], 63 
L. R. A. 625 [100 Am. St. Rep. 1008]; Irving v. Rankine, 79 N. Y. 636; Chase v. 
Darby, 110 Mich. 314 [68 N. W. 159, 64 Am. St. Rep. 347]; note, 21 Ann. Cas. 315, 
it would seem that the weight of authority is in favor of numbering among the ex- 
ceptions to the general rule an annuity created and accepted in lieu of dower (Brown 
v. Keech, supra [112 Md. 398, 76 A. 846], 21 Ann. Cas. 308, 29 L. R. A. [N. S.] 
775 [136 Am. St. Rep. 395]; 63 L. R. A. 629, note; Blight v. Blight, 51 Pa. 420; 
Gheen v. Osborne [Osborn] 17 S$. & R. (Pa.) 171; Rhode Island Hospital Trust Co. 
v. Harris, 20 R. I. 160 [37 A. 701]; In re Cushing, 58 Vt. 393 [5 A. 186]; Lynch 
v. Huston [Houston], 138 Mo. App. 167, 119 S. W. 994; Parker v. Seely [Seeley], 
56 N. J. Eq. 110, 38 A. 280; Quinn v. Madigan, 65 N. H. 8, 17 A. 976. The exten- 
sion ot the doctrine of apportionment to include an annuity given to a widow in 
lieu of dower is based upon the ground that the annuity is necessary for the sup- 
port of the widow until her death, or that that which is given in the place of dower 
should last as long as that for which it is given. Moreover, the inequity and ar- 
bitrariness of the general rule has been so generally conceded that modern legisla- 
tion and judicial decisions have steadily tended to narrow the rule and enlarge the 
exceptions (Wilson’s Appeal, 108 Pa. St. 346 [56 Am. Rep. 214]; Acts 1929, c. 495, 
§ 305C, article 93 of Maryland Code applies to instruments executed after July 1, 
1929) ; so that it may be safely stated that the trend of judicial opinion is now in 
favor of applying the principle of apportionment to any case where the annuity is 
made for the purpose of maintenance and support.” 

See 2 Perry on Trusts, 556; 3 C. J. 217, 218. 


The reason assigned for allowing an apportionment of annuities given in lieu 
of dower is that there was a consideration passing from the annuitant to the doner 
or grantor, and that it was inconsistent that a widow should give up a right which 
— from day to day for one which might be terminated months before her 
death. 

[2] However, the rules governing annuities rest upon a different basis than 
those which relate to a contract of insurance against the risk of a permanent dis- 
ability in consideration of the periodic payment of a premium. See People v. Se- 
curity Life Ins. Co., 78 N. Y. 114, 128, 34 Am. Rep. 522; 7 Abb. N. C. 198, 233; 
Com: vy. Ins. Co., 254 Pa. 510, 98 A. 1072; In re National Provincial Assur. Co., L. 
R. 9 Eq. 306. Indeed, it would seem that an insurance contract to protect the as- 
sured against a loss of maintenance would fall within the reasons of the excep- 
tions to the general common-law rule denying the apportionment of an annuity. 
No matter what the rules of construction may be with regard to the annuities or 
any other contracts or instruments providing for the payment of fixed sums on 
certain and definite dates and times, resort must be had here to the paper on which 
payment is sought by the appellant and resisted by the appellee. “The subject-mat- 
ter of the agreement and the knowledge of it which the parties possessed, the ob- 
ject which they sought to accomplish, and the inducements which they had for 
dealing with each other as they did, must be considered. ‘Courts, in the construction 
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of contracts, look to the language employed, the subject-matter, and the surround- 
ing circumstances.’” American Bonding Co. v. U. S. F. & Guar. Co., 131 Md. 189, 
197, 102 A. 369, 371; Bond v. Humbird, 118 Md. 650, 85 A. 943; Phoenix Pad Mfg. 
Co. v. Roth, 127 Md. 540, 543, 96 A. 762; Frontier Mortgage Corp. v. Heft, supra. 
What this court must do is to satisfy itself as to what constituted the actual con- 
tract between the parties, not to make one for them, and to this end recourse must 
be had to the entire contract and every part of it, for that is the instrument on 
which the appellant’s claim is based, and she is entitled to recover on what is there 
written, or she is not entitled to recover at all. 

This suit is based on the introductory and second paragraphs of section 1 of 
the policy entitled “Total and Permanent Disability Benefits.” The introductory 
paragraph provides that, “whenever the company received due proof before de- 
fault in the payment of premium that the insured, before the anniversary of the 
policy on which the insured’s age at nearest birthday is sixty years, and subsequent 
to the delivery hereof, has become wholly disabled by bodily injury or disease, so 
that he is and will be presumably thereby permanently and continuously prevented 
from engaging in any occupation whatsoever for remuneration or profit,” then it 
is provided by paragraph 2 that “one year after the anniversary of the policy next 
succeeding the receipt of such proof the company will pay the insured a sum equal 
to one-tenth of the face of the policy, and a like sum on each anniversary there- 
after during the lifetime and continued disability of the insured.” 

The apparent object of the policy was that if, the insured should become so 
disabled that he could not engage in any occupation, the loss of “remuneration or 
profit” would be replaced by an income which would tide him over the time of his 
necessity and assure him a living, and that is the thing for which he paid a con- 
sideration in addition to the premium on his life policy. Undoubtedly what was in 
his mind at the time was that he would receive protection against the hazard of loss 
of health and earning power. He was to receive for this an income when he would 
need it most. 

[3] But, says the appellee, he was not entitled to receive anything, unless dur- 
ing the period of his disability he should be alive on the anniversary date of the 
policy, because the appellee there said it would “pay the insured a sum equal to one- 
tenth of the face of the policy and a like sum on each anniversary * * * during the 
lifetime and continued disability of the insured.” In making this contention, it 
overlooked to us what appears to be an important statement in the policy. Para- 
graph 2 contains these words in type larger and heavier than that contained in the 
body of the paragraph: “Life Income to Insured.” These words state and consti- 
tute the subject-matter of the whole provision, and that says it is a “life income 
to the insured”—an income for life, and not an income for 11 months less than 
life, and if the policy is to be construed according to its language these words can- 
not be ignored. “We must regard the whole agreement, the nature of the trans- 
action in hand, its objects and purposes, and the means and manner of accomplish- 
ing them, as disclosed by the instrument itself.” Varnum v. Thruston, 17 Md. 470, 
497. “A written contract, according to general rules, should be so construed as to 
effect the intention of the parties, as it appears from the terms and subject-matter 
of the contract; and where a particular phrase or clause is such that its meaning 
may be restricted or enlarged, it should receive the interpretation most consistent 
with the real purpose of the agreement.” Dalrymple v. Lauman, 23 Md. 376, 399; 
Roberts v. Bonaparte, 73 Md. 191, 204, 20 A. 918, 10 L. R. A. 689. 


If we were to yield to the contention of the appellee that the words “the com- 
pany will pay the insured a sum equal to one-tenth of the face of the policy and 
a like sum on each anniversary thereafter during the lifetime and continued dis- 
ability of the insured” mean that it would not be required to pay unless the insured 
should be both alive and disabled on the anniversary date, it would only be to dis- 
regard the purpose of the disability provisions of the policy. The construction of 
a contract is not arrived at by dissecting its provisions, but by reading them together 
and as a whole, and giving it that construction which will effectuate its objects and 
purposes. 


[4, 5] The prime object of the disability provisions of the policy was to secure 
a “life income to assured” if he should “become wholly disabled by bodily injury 
or disease,” and thereby be “permanently and continuously prevented from engag- 
ing in any occupation whatsoever for remuneration or profit”; the condition pre- 
cedent to the insured’s right to the enjoyment of the disability benefits being that 
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he should submit to the company due proof that such disability had existed for 60 
days before default in the payment of premium. The language of the contract so 
quoted, and particularly the conspicuously printed words, “Life Income to Insured,” 
were bound to attract the attention of the insured, and are accepted by this court 
as evidence of the meaning and purpose of the contract. 

The insured certainly had every reason to believe that, if he should be so over- 
come by bodily injury or disease as to make him unfit to engage in any occupation, 
he would be relieved of the distress involved in such a condition, and that, during 
his lifetime, he would have what the appellee promised, namely, a “life income to 
insured,” and that this would be secured to him to the last days of his life and when 
most needed, and, in our opinion this is what the disability provision of the policy 
said to him. The policy contemplated an insurance for a permanent and continuous 
disability during the life of the assured, and therefore, for the purpose of prac- 
tical convenience, it was necessary to fix in the policy a time when such payments 
would be made; and this was done by making the pay day on the anniversary date 
of the policy. So long as the assured lived the payments would be made to him, 
when alive and disabled, on the anniversary date of the policy, and this would be a 
compliance with the letter of the contract. If the assured should die before the an- 
niversary date, the amount of the insurance that had accrued prior to the day of his 
death could not be paid to him, as he was not surviving on the anniversary date, 
and this again would gratify the terms of the contract; but the stipulations of the 
policy nowhere negative the accrual, from day to day, until that of death, of the 
benefits under the policy for total and permanent, continuous disability. When it 
is considered that this feature of the policy is in lieu of the assured’s lost earnings, 
from day to day, and because of his disability is to provide maintenance, there 
seems to be no reasonable ground for denying the personal representatives of the 
assured the right to recover the benefits which had accrued to the day of the death 
of the assured. The company drew the contract, and it is a rule common to the 
construction of all written instruments that it is to be taken, in cases of doubtful 
meaning, against the draftsman. 

It is therefore the opinion of this court that the disability benefits in the policy 
sued on are apportionable, and the judgment should be reversed. 


Judgment reversed, with costs to the appellant, and case remanded for a new 
trial. 








































NEW YORK LIFE INS. CO. v. BUCHBERG et al. (No. 76.) 
Supreme Court of Michigan. Jan. 24, 1930. 
228 Northwestern Reporter 770. 

1. INSURANCE—INSURED’S APPLICATION FOR REINSTATEMENT OF 
LIFE POLICY WAS ADMISSIBLE, THOUGH NOT INDORSED UPON 
OR ATTACHED TO POLICY (Comp. Laws 1915, § 9360, pars. 4, 10). 
Insured’s application for reinstatement of life insurance policy held admis- 

sible in proceeding to secure cancellation of reinstatement on ground of fraudu- 

lent representations, though not indorsed upon or attached to policy, in view 
of fact that Comp. Laws 1915, § 9360, par. 10, relating to reinstatement, does 
not require application for reinstatement to be attached to policy, since section 

9360, par. 4, contemplates only written application made incident to original 

issuing of policy. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

2. INSURANCE—“REINSTATEMENT” IS NOT NEW CONTRACT OF IN- 
SURANCE NOR ISSUANCE OF POLICY, BUT IS CONTRACT REVIV- 
ING OR RESTORING POLICY AFTER ITS LAPSE. 

“Reinstatement” of policy is not new contract of insurance nor the issuance 
of a policy of insurance, but rather it is a contract whereby policy already issued 
under conditions prescribed therein is revived or restored after its lapse. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

3. INSURANCE—STATUTE PROVIDING NO STATEMENT OF INSURED 
SHALL AVOID POLICY, UNLESS CONTAINED IN WRITTEN APPLI- 
CATION ATTACHED TO POLICY, CANNOT BE EXTENDED BY IM- 
PLICATION BEYOND PLAIN MEANING (COMP. LAWS 1915, § 9360). 
Comp. Laws 1915, § 9360, providing that no statements of insured shall avoid 

policy unless contained in written application indorsed upon or attached to 
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policy when issued, being in derogation of common law, should not be extended 
by implication beyond plain meaning of statutory language. 


(For other cases, see Insurance, Dec. Dig. § 250[1].) 


4. INSURANCE—INSURER HELD ENTITLED TO CANCELLATION OF 
REINSTATED POLICY, WHERE INSURED WAS NOT IN GOOD 
HEALTH AT TIME OF REINSTATEMENT AS STATED IN APPLICA- 
TION. : : 
Insurance company held entitled to have reinstated life insurance policy 

canceled, where insured had been attended by physician within twelve months 

after receiving his application for reinstatement and he was not in good health 
at that time, contrary to his statements in application for reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Appeal from Circuit Court, Wayne County, in Chancery; Russell R. McPeek, 

Judge. 

Action by the New York Life Insurance Company against Max Buchberg 
and others, to secure the cancellation of the reinstatement of a life insurance 
policy. From a decree denying the relief sought, plaintiff appeals. Reserved and 
rendered. 

Argued before the Entire Bench. 

Thomas A. E. Weadock, of Detroit, for appellant. 

I. M. Smullin, of Detroit, for appellees. 

Miller, Canfield, Paddock & Stone, of Detroit, amicus curiz. 

Norru, C. J. In 1919 the defendant took out a $1,500 20-payment life policy 
in plaintiff company. Plaintiff claims there was default in payment of a pre- 
mium which fell due October 3, 1924, that the 30 days of grace passed, that the 
payment was not made until November 5, 1924, and that the receipt of payment 
was then conditional upon the reinstatement of the insured; and further that 
on December 3, 1924, defendant filed an application for reinstatement and repre- 
sented therein and that he was then, to the best of his knowledge and belief, in 
good health, and that within the past 12 months he had not had any illness, con- 
sulted with or been treated by any physician. The plaintiff relied upon these 
representations and reinstated the insured. 

The policy contained a disability provision; and in October, 1926, the in- 
sured, who was then afflicted with Bright’s disease, made application for the 
disability benefit. Incident to this disability claim, Dr. Rivkin, in behalf of the 
insured, made a written representation to plaintiff wherein it was stated that 
the doctor had treated the insured for Bright’s disease in August, 1924. This 
being within the 12 months next preceding defendant’s application for reinstate- 
ment, the insurance company tendered the repayment of the amounts the insured 
had paid to it incident to reinstatement and as subsequent premiums together 
with interest thereon. This bill of complaint was then filed to secure cancella- 
tion of the reinstatement on the ground that it was secured by false representa- 
tions of the insured that at the time of his application he was in good health and 
that within 12 months prior thereto he had not consulted or been treated by a 
physician. Cancellation would relieve plaintiff of its obligation incident to the 
disability clause in the policy, and automatically convert the policy into one of 
continued or extended life insurance for a period of years fixed by the terms of 
the policy. 

Defendant denied in his answer that he at any time defaulted in the payment 
of his premium, and denied that he had made application for reinstatement or 
that he had made the alleged misrepresentations incident thereto. It was and 
is defendant’s claim that his brother paid on October 30, 1924, the premium which 
fell due October 3, 1924; this being within the 30 days of grace. The insurance 
company’s receipt for payment of this premium dated October 3, 1924, was pro- 
duced by the defendant; but this was explained by the company’s claim that 
this receipt purporting to be for the premium due October 3, 1924, and bearing 
that date, was postdated and delivered after defendant's reinstatement. Dr. 
Rivkin, as plaintiff’s witness, testified he was mistaken about his having treated 
the defendant in 1924; that instead, it was in 1925. Plaintiff was denied the 
relief sought, and it has appealed. 

The opinion of the trial court, in part, is as follows: 
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“After careful consideration of the facts, and such authorities as have been 
presented, I have reached the conclusion that the case turns upon the question 
of admissibility of the application for reinstatement, which was not attached to 
nor indorsed on the policy, and is, therefore, claimed by defendant to have been 
inadmissible. In other words, I think that the plaintiff company has failed to 
show by competent evidence that the defendant did not pay in time the premium 
upon his policy if the admissions in the application are excluded. * * * This 
leaves the plaintiff dependent upon the admission of default contained in the 
application for reinstatement, and indicates the importance of the question first 
suggested herein, viz: Was this document admissible in evidence? The ques- 
tion was reserved by the court, and the finding will rest upon its determination. 

“The objection of the defendant rests on the following provision of the in- 
surance laws of Michigan, viz. (C. L. 1915, § 9360): 

“*Section 1. No policy of life insurance shall be issued in this state, unless 
the same shall contain the following provisions: * * * 

“Fourth, A provision that all statements made by. the insured shall, in the 
absence of fraud, be deemed representations and not warranties, and that no 
such statement shall avoid the policy unless it is contained in a written applica- 
tion and a copy of such application shall be endorsed upon or attached to the 
policy when issued.’” 

[1,2] The trial judge held that because of the above-quoted statutory pro- 
visions, he could not consider the insured’s application for reinstatement, since a 
copy thereof was not “endorsed upon or attached to the policy.” In this we 
think he was in error. By its terms the statute plainly contemplate only the 
written application made incident to the original issuing of the policy. The 
statute requires such “written application” to be “attached to the policy when issued.” 
Clearly it was not intended by this statute to require the insurance company 
to attach to the policy “when issued” representations made incident to an applica- 
tion for the reinstatement of lapsed insurance. In almost every instance the 
policy for such insurance at the time of reinstatement is not in the possession 
of the insurer, but instead is under the control of the insured. The reinstate- 
ment of a policy is not a new contract of insurance, nor is it the issuance of a 
policy of insurance; but rather it is a contract by virtue of which the policy 
already issued, under the conditions prescribed therein, is revived or restored 
after its lapse. Reidy v. John Hancock Life Ins. Co., 245 Mass. 373, 139 N. E. 
538, and Wastum y. Lincoln Natl. Life Ins. Co. (C. C. A.) 12 F.(2d) 422. Pro- 
vision relative to reinstatement of a lapsed policy is found in a subsequent para- 
graph of section 9360 of C. L. of 1915. This paragraph provides that no policy 
of life insurance shall issue in this state unless the same shall contain the fol- 
lowing provision: “Tenth, A provision that if, in event of default in premium 
payments, the value of the policy shall be applied to the purchase of other in- 
surance, and if such insurance shall be in force and the original policy shall not 
yet have been surrendered to the company and canceled, the policy may be re- 
instated within three years from such default, upon evidence of insurability satis- 
factory to the company and payment of arrears of premiums with interest.” If 
as is contended by the defendant, the statute contemplated that the representa- 
tions made as to the insurability of the one seeking reinstatement should be at- 
tached to the policy, it would seem that such a provision would have been em- 
bodied in the last quoted provision of the statute. 


Appellant’s contention that the statute does not require a copy of the appli- 
cation for reinstatement to be indorsed upon or attached to the policy is sustained 
by the holding in New York Life Ins. Co. v. Rosen, 227 App. Div. 79, 236 N. Y. S. 
659 (decided, Appellate Div. Sup. Ct., October 1929); Holden v. Metropolitan 
Life Ins. Co., 188 Mass. 212, 74 N. E. 337; Linder v. Metropolitan Life Ins. Co., 
148 Tenn. 236, 255 S. W. 43; New York Life Ins. Co. v. Feicht (D. C. Ill.) 29 
F.(2d) 318, and Mutual Life Ins. Co. v. Allen, 166 Ala. 159, 51 So. 877, 879. Coun- 
sel for appellee has cited Mutual Life Ins. Co. v. Lovejoy, 203 Ala. 452, 83 So. 
591, claiming it sustains a contrary holding; but a careful reading of the two 
decisions discloses that the Alabama court has made a plain distinction between 
these two cases. In the Allen Case it is said: “We therefore hold that under 
section 4579 any contract or agreement relating to same is not binding on the 
insured, unless expressed in the policy. But misrepresentations in the applica- 
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tion or negotiation for insurance or proof of loss thereunder, and which are not 
made a part of the contract of insurance, or of an agreement relating to same, 
are binding on the insured, although not expressed in the policy contract, pro- 
vided, of course, it is made with the actual intent to deceive or the risk is thereby 
increased.” 

A contrary holding will be found in Metropolitan Life Ins. Co. v. Burch, 39 
App. D. C. 397; Prudential Ins. Co. v. Gilligan, 28 Ohio Cir. Ct. R. 609; Goodwin 
v. Provident Sav. Life Assur. Ass’n, 97 lowa, 226, 66 N. W. 157, 160, 32 L. R. A. 
473, 59 Am. St. Rep. 411 and Missouri State Life Ins. Co. v. Jensen (Okl. Sup., 
decided June 11, 1929), 281 P. 561. 

It should be noted that decision in the Goodwin Case is based on the lowa 
statute which specifically provides that all insurance companies shall, “upon 
the issue, or renewal, of any policy attach to such policy, or indorse thereon, a true 
copy of any application or representation of the assured, which * * * may in any 
manner affect the validity of such policy.” McClain’s Code, § 1733. The Iowa court 
refers to the foregoing provision as being “about as broad as language can make it.” 
It obviously is much broader than the Michigan statute. The Jensen Case might 
well have been based solely on the Oklahoma statute which provides: “That every 
policy which contains a reference to the application of the insured, either as a part 
of the policy or as having any bearing thereon, must have attached thereto a cor- 
rect copy of the application, etc.” Section 6728, C. O. S. 1921. The Gilligan 
Case is a decision from a trial court and not of a court of last resort. 

[3] We are satisfied that a proper construction of the Michigan statutes 
doés not require a copy of the representations made incident to an application 
for reinstatement of lapsed insurance to be attached to the policy as a condition 
precedent to its admissibility in evidence in a subsequent proceeding to secure 
cancellation of the reinstatement of such policy on the ground of fraudulent repre- 
sentations. If in the judgment of the Legislature a copy of the application for 
reinstatement should be attached to the policy, it can easily so provide by proper 
enactment; but this court should not read such a provision into the present 
statute which is silent on the subject. The statutory provision limiting proof 
of fraud incident to the original application for insurance to the statements con- 
tained in the copy attached to the policy is in derogation of common law, which 
always permitted the avoidance of a contract procured by means of fraud. Any 
statutory provision which deprives one of the rights to allege and to prove a 
material fraud, or which places any condition upon a litigant’s right to rely upon 
fraud as a defense, should not be extended by implication beyond the plain 
meaning of the statutory language. 


With the application for reinstatement in evidence, it conclusively appears 
from the record that the insured defaulted in making payment of the premium 
due October 3, 1924, and that his policy lapsed. - 


[4] The remaining issue is whether the insured by misrepresentation per- 
petrated a fraud upon plaintiff in securing the reinstatement of his policy. The 
proof on this phase of the case is not as decisive as might be desired. We will 
not review it in detail, but will note certain circumstances which bear our own 
conclusion that the plaintiff’s contention that it was thus defrauded should be 
sustained. The record conclusively disclosed that both the insured and his 
brother Louis Buchberg are in error in their testimony wherein they attempt to 
deny that the October, 1924, premium was paid after the period of grace had ex- 
pired; and their good faith in so testifying may well be questioned. Especially 
is this true of the insured’s allegation in his answer wherein he denies that he 
ever made a petition for reinstatement. The original petition now in the court 
file bears his signature, and its genuineness is self-evident when compared with 
his other signatures on the original application for insurance. Dr. Rivkin’s 
testimony wherein he attempts to deny his statements made in the application for 
disability benefits is evasive and of little or no probative force. We are satisfied 
that the doctor’s statement made in behalf of the insured and the insured’s own 
statements in his claim for disability benefits are true. This claim was made in 
October, 1926, and it there appears (contrary to the representations in his peti- 
tion for reinstatement made December 3, 1924) his disabling illness began about 
three years prior to the date of his claim; that Dr. Rivkin first visited him in- 
cident to such disability August 21, 1924; that insured was suffering from chronic 
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Bright’s disease; that he was wholly disabled thereby; and that because thereof 
he had not engaged in any occupation whatsoever for “about two years” prior 
to filing his claim of disability. The foregoing representations, which for the 
most part are found in the insured’s application for benefits as well as in the 
doctor’s statement, are in conflict in so many particulars with the insured’s peti- 
tion for reinstatement, that it is not possible to explain them on the theory of 
an inadvertent misstatement of a date, as both the insured and Dr. Rivkin would 
have us do. There was deliberate falsifying either in the petition for reinstate- 
ment or in the claim made for disability benefits. From the record as a whoie 
we conclude that the insured had been attended by a physician within 12 months 
next preceding his application for reinstatement and that he was not in good 
health at that time. The insurance company in reinstating the policy relied upon 
the misrepresentations made and was thereby defrauded. 

The decree of the lower court must be reversed, and a decree entered here 
canceling the reinstatement of the policy involved. The appellant will have costs of 
both courts. 

Fead, Butzel, Wiest, Clark, Potter, and Sharpe, JJ., concur. 

McDonald, J., took no part in this decision. 




















COOK v. LAMAR LIFE INS. CO. (No. 27970.) 
Supreme Court of Mississippi, Division B. Jan. 6, 1930. 
125 Southern Reporter 409. 
(Syllabus by the Court.) 

1. INSURANCE—WHERE LIFE INSURER PRESENTED PAST-DUE NOTE 
FOR PREMIUM, AND INSURER REFUSED TO PAY NOTE, ONE 
CLAIMING UNDER INSURED COULD NOT INSIST ON WAIVER OF 
FORFEITURE. 

Where life insurance company, being reasonably willing to waive default in 
payment, presented past-due note for premium, and insured refused to pay note, 
one claiming under insured could not insist that insurance company waived for- 
feiture, since position was that of positive active wrong in transaction. 

(For other cases, see Insurance, Dec. Dig. § 392[2].) 

2. INSURANCE—LIFE INSURANCE IS MATTER OF CONTRACT, AND 
SUCH CONTRACTS ARE CREATURES OF VOLUNTARY ASSENT 
OR AGREEMENT. 

Life insurance is a matter of contract, and such contracts are creatures of 
voluntary assent or agreement. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

3. INSURANCE—WHERE LIFE INSURER OFFERED TO WAIVE FOR- 
FEITURE, BUT INSURED REFUSED TO ACCEPT BY REFUSAL TO 
PAY NOTE. THERE WAS WAIVER OF INSURED’S WAIVER. 
Where life insurance company offered to waive forfeiture for nonpayment 

of note for premium by accepting payment of past-due note, it was an offer 

which insured could accept or reject, and when he refused to pay note he re- 
fused to accept offer, and thereby waived insurance company’s waiver. 

(For other cases, see Insurance, Dec. Dig. § 392[2].) 

Appeal from Circuit Court, Winston County; John F. Allen, Judge. 

Action by Mrs. Maggie R. Cook against the Lamar Life Insurance Com- 
pany. From a judgment for defendant, plaintiff appeals. Affirmed. 

Reily & Parker, of Meridian, for appellant. 

Wells, Jones, Wells & Lipscomb, of Jackson, for appellee. 

GrirFitH, J. When a note is given in payment of an insurance premium, and 
the policy provides, as is provided by the policy in this case, that on default in 
the payment of the note the policy shall thereby become null and void, there 
is an abundance of authority to the effect that the forfeiture is waived if, after 
such default, the insurer demands payment of the past-due note for its full 
amount, and continues to assert liability against the insured for said full amount; 
and where there is a provision in a note, such as is contained in the note in this 
case, that, “in case this note is not paid at maturity, the full amount of said 
first annual premium shall be considered earned as premium during its currency, 
* * * and the company shall have the right without waiving such annullment 
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to collect the full amount * * * of the said note,” there is authority that 
such a provision in a premium note is void. 14 R. C. L. 1192, 1193. 

But we do not find it necessary to decide either of the foregoing points in this 
particular case, because the plea of the defendant alleges that, when the agent 
oi the insurer presented the overdue note for the first premium and urged the 
insured to pay it, the insured failed and refused to pay said note, and the replica- 
tion of the insured did not deny the said allegation of refusal to pay. 

[1] Whatever may be the confusion on authority on these questions, and 
however much courts have been alert to seize upon available circumstances to 
prevent forfeitures, we think no sound or well-considered case can be found in 
any of the books which would maintain the proposition, so destitute of justice, 
that when an insurance company, being reasonably willing to waive the default, 
presents a past-due note for a premium, and that offer to waive is met by a 
refusal to pay, the insurer nevertheless continues to be bound. When an insured, 
or one claiming under him, by suit insists upon such a waiver, the person so in- 
sisting is in no position to maintain that insistence, when his position in point of 
fact has been one of positive, active wrong in the transaction, which is exactly 
the case when the relative conduct on his part has been, not a mere failure, but 
a declination of his obligation, and a refusal to recognize it—a refusal to pay. 
In such a case as is here before us, the insured is unable to unloose himself 
from his own wrong, in the essential state of facts which make up the case. We 
therefore agree with the conclusion in such cases as Stephenson v. Empire Ins. 
Co., 139 Ga. 82, 76 S. E. 592. 

{2, 3] The same result is reached by approaching the question from another 
viewpoint: Insurance is a matter of contract, and contracts, of course. are 
creatures of voluntary assent or agreement. When the insurance company offered 
to waive the forfeiture and. keep the contract alive, it was an offer which the 
insured could accept or reject; and when he refused to pay he refused to accept, 
and thereby rejected. It was not an offer which he was compelled, willingly 
or unwillingly, to accept, and was not an offer which the company was compelled 
and had become bound, to keep open in spite of its rejection. There is nothing 
in the law of insurance or so peculiar to that branch of the law, which restricts 
waivers solely to the insured. The insured may also waive; and the situation 


here presented, as it appears to us, may be expressed by the phrase that there 
was a waiver of the waiver. 


Affirmed. 


MIXON v. SOVEREIGN CAMP, W. O. W. (No. 28291.) 
Supreme Court of Mississippi, Division B. Jan. 6, 1930. 
125 Southern Reporter 413. 

(Syllabus by the Court.) 


1. INSURANCE—WHERE INSURANCE CERTIFICATE CONTAINED NO 
PROVISION REGARDING DIVIDENDS, FRATERNAL INSURANCE 


ORDER COULD RETAIN SURPLUS, UNLESS PROHIBITED BY CON- 
STITUTION OR BY-LAWS. 


As respects payment of premium by application of dividends or surplus, 
where certificate of life insurance contained no provision regarding dividends 
or surplus and constitution and by-laws of fraternal insurance order were not 
shown in record on appeal, it was within legal power and option of fraternal 
order to retain all surplus and never declare dividend, or pay over any of 
surplus to any member. 

(For other cases, see Insurance, Dec. Dig. § 753[1].) 


2. INSURANCE—COURT CANNOT DECLARE ACT OF INSURER IN 
USING SURPLUS TO ISSUE ADDITIONAL PAID-UP INSURANCE 
WAS EQUIVALENT TO MAKING AVAILABLE FUND TO PAY OVER- 
DUE PREMIUMS ON ORIGINAL CERTIFICATE. 


Where fraternal insurance order, instead of declaring a dividend, it not being 
required to declare a dividend, issued certificate of additional paid-up insurance 
to each of members, court could not declare such act as equivalent of that 
of making available a fund for payment of past-due premiums on original cer- 
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tificate and hold fraternal order liable on original certificate on which premium 
was unpaid at insured’s death. 


(For other cases, see Insurance, Dec. Dig. § 753[1].) 

3. INSURANCE—THAT INSURED WAS ILLITERATE AND DID NOT 

UNDERSTAND LETTER REGARDING SURPLUS WAS IMMATERIAL 

IN DETERMINING INSURER’S LIABILITY, WHERE PREMIUM WAS 

NOT PAID. 

That insured was an illiterate man and did not understand that surplus would 
not be returned to him by fraternal insurance order by way of direct payment 
or credit on premiums, as had been done in past years, was immaterial in 
determining insurer’s liability, where premium was not paid. 

(For other cases, see Insurance, Dec. Dig. § 754.) 


4. INSURANCE—COURT COULD NOT GRANT RELIEF ON INSURANCE 
CERTIFICATE BECAUSE OF INSURED’S HELPLESS CONDITION 
AT TIME OF DEFAULT IN MONTHLY INSTALLMENTS. 

Court was powerless to intervene and grant relief by holding fraternal 
insurance order liable on life insurance certificate because of insured’s illness 
and helpless condition at time of default in monthly installments, where contract 
did not so provide. 

(For other cases, see Insurance, Dec. Dig. § 754.) 


Appeal from Chancery Court, Hinds County, First District; V. J. Strickler, 
Chancellor. 

Action by Mrs. Minnie P. Mixon against Soverign Camp, W. O. W. From 
a judgment for defendant, plaintiff appeals. Affirmed. 

Ross R. Barnett, of Jackson, for appellant. 

Watkins, Watkins & Eager, of Jackson, for appellee. 

GrirritH, J. On April 16, 1920, there was issued by appellee to Dewey L. 
Mixon a policy of life insurance with appellant as beneficiary therein. The 
appellee, hereinafter referred to as the “Camp,” is a fraternal order, and the 
policy is termed a “Universal whole life certificate.” The certificate provided for 
the payment of a fixed monthly sum as a premium requirement, and further 
provided that in case of a failure to pay the said sum on or before the last day 
of each succeeding month the insured member “shall stand suspended and his 
beneficiary certificate shall be void.” 

The insured, Dewey L. Mixon, faithfully carried his said membership and 
beneficiary certificate until the month of November, 1927. On the 17th day 
of said month, while the said insurance was in full force, the said insured 
became seriously ill and was never thereafter at any time phygically or mentally 
capable of attending to any sort of business, and of this _ he died on 
December 18, 1927. The premium amounting to less than $2 due in November, 
1927, was not paid, so that under the strict terms of the so-called certificate or 
policy the same became on and after December 1, 1927 of no further force or 
effect, and the said Camp refused payment of the insurance. 

It appears that the amounts of the monthly premiums were fixed according 
to a uniform scale, based upon the respective ages of the certificate holders, 
and at a sum safely sufficient to cover all reasonably probable contingencies. 
The experiences of the Camp had been such that beginning with the year 1920, 
the Camp had been able to refund annually to its members an amount equal to 
one monthly premium, and from and including that year down to 1926, this 
refund had been declared as a dividend so called, and had been remitted every 
year to the members by check. 

However, for the year 1926, that is to say, out of the earnings of the Camp 
for 1926, there was a surplus safely sufficient to make an amount equal to two 
monthly premiums or installments, and on December 31, 1926, the Camp wrote 
to all its members a fully explanatory letter, setting forth the facts, but notifying 
them that a change in the manner of the administration of this surplus earnings 
fund was being made, and in this letter there was, among other statements to 
the like effect, a paragraph which fairly summarizes what the Camp proposed 
to do, and in fact had done, with this surplus. That paragraph is as follows: _ 

“Instead of paying this increased refund in cash, which required the writing 
of hundreds of thousands of checks and a tremendous amount of bookkeeping 
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and general labor, as well as postage, and realizing that a great majority of our 
members are not carrying as much insurance as present-day conditions require, 
we have determined to give each member an amount of ‘paid-up’ insurance equal 
to that which two monthly installments would purchase at his present age. There 
will be no charge whatever for this insurance—it will simply be added to your 
certificate, and at the maturity of your certificate the additional amount will 
be paid to your beneficiaries.” 

There was inclosed with this letter the following paid-up certificate: 

“Woodmen of the World Paid-Up Certificate No. 354679. The Sovereign 
Camp of the Woodmen of the World hereby certifies that the owner hereof 
has been granted paid-up insurance as shown by the records of said Woodmen 
of the World for a sum equal to the amount which two monthly installments of 
the annual assessment as heretofore paid by such member, will purchase based 
on his attained age at nearest birthday on January Ist, 1927. A member can 
have only one paid-up certificate as of this date for each certfiicate of member- 
ship now held by him. This certificate is issued pursuant to authority con- 
tained in the resolution of the Executive Council as follows: 

“Resolved, That all the members of the Sovereign Camp of the Woodmen 
of the World who have been such continuously for two years or more up to 
jJanuary 1, 1927, are hereby given paid-up insurance equivalent to the amount 
\which two monthly installments of assessments as actually paid by each member 
will purchase upon the American Experience Table of Mortality and 3% per 
cent. interest assumption. Said paid-up insurance shall only be available as to 
each member in the event he continues his membership by the payment of all 
dues and assessments required of him in accordance with the terms of his cer- 
tificate and the laws of the association. Should the membership of any such 
member become lapsed or suspended or void for any reason, said paid-up 
insurance hereby granted shall become suspended and of no effect and null 
and void. 

“Issued at Omaha, Nebraska, this the Ist day of January, 1927. 

“W. A. Fraser, Sovereign Commander. 
[ Seal. | 

“Attest: J. T. Gates, Sovereign Clerk.” 

[1,2] The main contention of appellant is that, whatever the form, the sub- 
stance revealed by the foregoing facts is.that this Camp had in its hands, at the 
date of the death, enough funds belonging to the insured to pay both the November 
and December premiums and thereby to keep the original certificate or policy in 
effect beyond the death; and thus appellant invokes the well-established rule that, 
“Where an insurance company has in its hands funds belonging to the insured, it 
is the duty of the company, under the law, to apply such fund to the payment of any 
premiums or assessments which may be due at the time by the insured, 
and the insurance company cannot escape liability by refusing to so apply 
such funds.” National Life Ins. Co. v. Sparrow, 151 Miss 387, 118 So. 195, 196, and 
authorities therein cited. 

This brings us squarely to the question: Did the Camp have in its hands funds 
belonging to the insured? The said policy or original certificate contains not one 
word in respect to any dividends or surplus, and therefore no obligation to distribute 
or refund any such dividends or surplus arises out of the contract itself, as it is 
written. The constitution and by-laws of the order are not made a part of the 
record, nor is any part of either of them in the record; consequently we can derive 
no aid from them. It follows therefore that so far as the record discloses, it was 
within the legal power and option of the Camp to retain all surplus and never declare 
a dividend or pay over a cent of surplus to any member. In Mut. Life Insurance 
Co. v. Breland, 117 Miss. 479, 78 So. 362, L. R. A. 1918D, 1009, it was said, referring 
to Mutual Life Ins. Co. v. Girard Life Ins. Co., 100 Pa. 172, that profits or dividends 
earned, but not declared as dividends or otherwise, cannot be declared as dividends 
or otherwise, cannot be treated as funds applicable to the payment of the premium. 

If then there was no obligation, contained in the contract, by which the Camp 
was bound to declare any dividend or pay over to, or place to the credit of, any 
member or certificate holder any of the earned surplus, yet the Camp does so in a 
manner, may the court add anything, by way of legal consequence, to the effect of 
the exact manner in which the Camp had acted in doing what it had the 
right to refuse to do in any manner? What the Camp did was to issue a certificate 
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of additional paid-up insurance, and that was the full extent of what it did. In 
other words, the amount of the two months’ installments of premium was completely 
absorbed in payment for the additional insurance, and therefore no longer existed, 
even if it had ever existed, as something which, in the form of available funds, the 
insured was entitled to have either paid or credited to him. It must, as we think, be 
apparent without further comment, that it is not within legitimate judicial power to 
declare this act of the Camp to be something else than exactly what it was and is, 
which is to say, we cannot declare this act as the equivalent of that of making 
available a fund for the payment of premiums on the original certificate. 

[3] It is contended by appellant also that the course of conduct on the part of 
the Camp in the previous years had amounted to a custom, and that the words of 
the paid-up certificate, above set out in full, after the word “Resolved” therein 
were printed in exceedingly fine type, with the design and purpose, and in this case 
with the effect, to mislead the insured, so that members would likely not discover 
that the previous custom was being changed, and that the insured Mixon, being 
an illiterate man, did not, in fact, understand from the said certificate that the two 
months’ premium installments would not come to him by way of direct payment or 
credit as had been the case in past years. It is not permissible to sustain this con- 
tention, because the letter of the Camp, accompanying the said paid-up additional 
insurance certificate, when considered with due attention, fully explained the matter, 
and of course the suggestion of illiteracy cannot prevail, for the manifest reason 
that there cannot be two separate departments in the law of contracts, one for the 
educated and another for those who are not. Certainly the laws on insurance could 
never be administered on any such basis. 

[4] Finally, it is argued that because of the illness of the insured, and his help- 
less condition at the time of the default in the monthly installment, relief should be 
granted. The contract does not so provide; and so long as people continue to make 
these contracts, and legislation is not enacted to reasonably provide for, and protect 
in, such a meritorious situation, the courts, much as their sympathies may be aroused 
by the misfortune of such cases, are powerless to intervene. 


Affirmed. 


KARST vy. CHICAGO FRATERNAL LIFE ASS’N. (No. 4611.) 


Springfield Court of Appeals. Missouri. Oct. 26, 1929. 
Rehearing Denied Dec. 11, 1929. 
22 Southwestern Reporter (2) 178. 

1. INSURANCE—HEARSAY EVIDENCE, OFFERED ON INSURER’S 
MOTION TO SET ASIDE DEFAULT JUDGMENT, AND OPINION OF 
PLAINTIFF’S COUNSEL THAT HE COULD PRODUCE PROOF OF 
INSURED’S DEATH, HELD INADMISSIBLE. ee 
In action on life insurance policy, hearsay evidence offered by plaintiff on 

hearing of insurer’s motion to set aside default judgment against it, and opinion 

of plaintiff’s counsel that he could produce proof of insured’s death, held inadmis- 
sible. 

(For other cases, see Insurance, Dec. Dig. § 648.) 

6. INSURANCE—THERE IS NO PRESUMPTION OF INSURED’S DEATH 
SOLELY BECAUSE OF HIS DISAPPEARANCE, BUT BENEFICIARY 
MUST PROVE INSURED’S DEATH. 

In action on life insurance policy, there can be no presumption of death of 
insured based solely on his disappearance, but, before beneficiary can recover 
on policy, she must prove that insured is dead, and, if she cannot do that, her 
action is prematurely brought. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 


Appeal from Circuit Court, New Madrid County; John E. Duncan, Judge. 

Action by Emily H. Karst against the Chicago Fraternal Life Association, a 
corporation. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded, with directions. 

Joslyn & Boone, of Charleston, and George C. Geier, of Chicago, Ill, for 
appellant. 

Sharp & Baynes, of New Madrid, for respondent. 

Cox, P. J. This is a suit upon a life insurance policy. A default judgment 
in favor of plaintiff was entered by the trial court, which was on the same day 
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made final. Defendant filed motion to set this judgment aside and allow it to 
file answer and make defense. This was overruled, and defendant appealed. 

The defendant is a fraternal benefit association incorporated under the laws 
of Illinois, having its principal office at Chicago. It is authorized to do business 
in the state of Missouri, and about August 1, 1925, issued to Michael W. Hoffman 
its policy of insurance for $2,000, with his daughter Emily, who is the plaintiff 
in this case, as beneficiary. The petition alleges that the insured died on or 
about December 1, 1926. That demand for payment of the policy has been made 
and payment refused. 

Service of summons was had on the state commisisoner of insurance Septem- 
ber 1, 1928, and delivered to defendant at Chicago, IIl., September 6, 1928. The 
regular September, 1928, term of circuit court in New Madrid county convened 
on September 17th. On September 19th, the third day of the term, no pleading 
having been filed by defendants, the plaintiff took a default judgment against 
defendant, and on the same day filed a motion to make this judgment final, 
which was sustained by the court, and judgment entered accordingly. On 
November 12, 1928, during the same term of court, defendant filed a petition 
asking the court to set aside the default judgment and permit it to answer, and 
in said petition alleged the facts as to service as above outlined, and then stated: 

That immediately upon receipt’ of the writ it was handed to defendant’s 
attorney, G. C. Geier of Chicago, and that said attorney on the 7th day of 
September, 1928, wrote and mailed a letter to Gallavin & Finch, reputable 
attorneys at New Madrid, Mo., asking them to represent defendant. That no 
answer to this letter was received, and that on the 14th day of September 
another letter was addressed to the same attorneys to the same effect. That 
no answer was received to this letter, and defendant then, without delay, wrote 
and, employed Joslyn & Boone of Charleston, Mo., to represent defendant, but 
thaf the time consumed in this correspondence made it too late for these 
attorneys to file answer before the default judgment was taken. That the city 
of Chicago is more than 400 miles from the city of New Madrid, and that 
defendant and its counsel were unfamiliar with the practice under the laws of 
the state of Missouri as to the time when pleadings were required to be filed. 

That the default judgment was prematurely taken, in that the instrument 
sued on was not a bond, bill of exchange, or promissory note for the direct 
payment of money, and service was only fifteen days before the first day of 
the term of court. 

That defedant had a meritorious defense, in that the suit is based on the 
theory of the presumed death of the insured, resulting from his absence, and 
that he had only been absent nine months, and that his life expectancy had 
not expired since his disappearance, and then pleaded a provision of the con- 
stitution and by-laws of defendant, the application of the insured and the policy, 
under all of which the company would not be liable to pay the policy until the 
life expectancy of the insured had expired after his disappearance, unless there 
was actual proof of his death. 

That said by-laws had been approved and held reasonable by the Supreme 
Court of Illinois, the state granting the incorporation to the defendant, citing a 
case, and that the question must be determined by the law of the state granting 
the incorporation. That, if the default judgment be set aside, the defendant will 
be able to establish a complete defense in bar of the action. 


The petition was supported by affidavit by Mr. Geier, attorney for defendant, 
who stated therein that he had had correspondence with plaintiff’s attorney 
before the suit was brought, and had acquainted them with the fact that 
defendant denied liability by reason of the lack of proof of the death of the 
insured and the provision of the policy as to whom liability would attach when 
death was to be presumed from disappearance of the insured, etc., and that 
plaintiff’s attorneys knew that defendant had a good and meritorious defense. 

At the hearing on the motion or petition to set aside the default judgment, 
the defendant offered the policy containing the provisions as to disapperance, 
the affidavit of Mr. Geier, the geneal attorney for defendant, and copies of 
letters addressed by Mr. Geier to Gallavin & Finch and letter to plaintiff’s 
attorneys written in reply to proof of death of the insured sent defendant, in 
which letter liability was denied for-the reasons already stated. 
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Plaintiff offered statements made by Mr. Gallavin, a member of the firm of 
Gallavin & Finch, to the effect that his firm had not had any communication 
or ever heard of this case. This was admitted over defendant’s objection. 
Evidence was also offered tending to prove that the business relations of the 
insured were satisfactory; that he owned some property, and there was no 
apparent reason for his disappearance. 

[1] One of the attorneys for plaintiff was permitted, over the objection of 
defendant, to testify that he believed that, in case of a trial, he would be able 
to produce sufficient evidence to convince a jury that the insured was dead 
before the suit was filed. On cross-examination he testified that the only 
evidence introduced when the default judgment was made final was the policy 
and his own evidence as to the death of the insured, based entirely on hearsay. 
Plaintiff also offered some of the correspondence between her attorneys and 
the defendant prior to bringing the suit. 

It is clear to us that the hearsay evidence offered by plaintiff on the hearing 
of defendant’s motion to set aside the default judgment and the opinion of 
counsel for plaintiff that he could produce proof of the death of the insured, 
which was admitted over the objection of defendant, was not admissible, and 
ought to have been excluded by the court. 


[2] The real question in this case is whether on the fact shown by the 
affidavit of the general attorney for the defendant showing what he did to 
procure counsel to represent his company in court at New Madrid shows such 
diligence as to have required the trial court to set aside the default judgment. 
In an effort to set aside a default judgment, two things are always required 
to be shown: First, reasonable diligence; second, a meritorious defense. In 
this case, there appears to be no question that the petition to set aside the default 
judgment and the affidavit supporting it show that, if a trial were had on the 
merits, there would be no doubt of a finding that the suit was prematurely 
brought, unless the plaintiff could produce competent evidence to show that the 
insured was in fact dead. We have no means of knowing whether the trial 
court gave credence to the incompetent evidence offered by plaintiff on the 
hearing of the motion to set aside the default judgment and based his refusal 
to set it aside upon his conviction that the plaintiff would be able to show that 
the insured was dead, and thus cut out all defense, or whether he thought 
proper diligence had not been shown, and overruled the motion for that reason. 
If it was overruled on the ground that plaintiff had shown by her evidence, given 
at the hearing on the motion, that the insured was in fact dead, and for that 
reason the defendant would have no defense if a trial were had, the court was 
clearly in error. 

[3, 4] The only ground upon which the trial court’s action in refusing to 
set aside the default can be sustained is that proper diligence was not shown. 
Court convened on September 17th. Defendant was served on September Ist by 
service upon the state insurance commissioner. Notice of this service did not 
reach defendant until September 6th. Oa September 7th the general counsel 
for defendant addressed a letter to Attorneys Gallavin & Finch at New Madrid, 
Mo., asking them to represent defendant. It is not shown how long it takes 
a letter to go from Chicago to New Madrid and give counsel an opportunity 
to reply, but it is shown that the distance is over 400 miles, and we can assume 
that some time would be required for a reply to a letter to be received. No 
answer to this letter came, and on the 14th the second letter was sent. No 
answer was received to this letter. This defendant then communicated with and 
employed Joslyn & Boone of Charleston, Mo., to represent it. The time to file 
answer in court had then passed. It is apparent that defendant intended all 
the time to defend against this action. The correspondence between counsel for 
plaintiff and defendant before the suit was filed shows that defendant denied 
liability, and plaintiff's counsel was advised of the ground for doing so. As soon 
as defendant was served, it began negotiations to secure counsel to represent it, 
but in some way, for which defendant was not shown to be responsible, its 
letters evidently did not reach counsel to whom they were addressed. As soon 
thereafter as practical, defendant secured other counsel, but the time for defend- 
ant to plead had then passed, and judgment by default had been entered against it. 
Defendant’s counsel at the home office was not familiar with the practice in this 
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state, but he should have learned in some way before court convened in New 
Madrid county at what time defendant would be required to plead, so it cannot 
be said that he was entirely free from fault. We do not understand that the 
burden was on defendant to show that it was entirely free from negligence. 

The purpose of all courts is to secure justice, and to that end it is the policy 
of the courts to try cases on their merits when it can be done without working 
injustice or too great hardship to one or the other of the parties litigant. Thus 
in Tucker et al. v. St. Louis Life Insurance Co. et al., 63 Mo. 588, it is said on 
page 593: “Granting that the defendants were lacking in promptitude, still it 
does not thence follow that the action of the trial court was correct. For it 
should be the policy of courts to try causes on their merits whenever such a 
course will not result in hurtful delay. Thus, in Doan v. Holly (27 Mo. 256), 
where a default had occurred, and the refusal to set aside was approved, yet 
it was also said: ‘Notwithstanding this, had an affidavit been made, showing a 
meritorious defense to the action, time being asked for, to file an answer and 
prepare for trial, it should have been granted.’ ” 

[5] The trial court is allowed a rather wide discretion in setting aside judg- 
ment by default, and, when the default is set aside, the appellate court is less 
likely to interfere than when the application is refused. Harkness v. Jarvis, 
182 Mo. 231, 81 S. W. 446, was certified to the Supreme Court from the Kansas 
City Court of Appeals, and is a case in which the trial court had sustained a 
motion to set aside a judgment by default for plaintiff, and the plaintiff appealed. 
The action of the trial court was sustained, and the court said, page 241 of 182 
Mo., 81 S. W. 448: “No injustice was done the plaintiffs. There was an oppor- 
tunity to try the case upon its merits, and, unless the defendant had a meritorious 
defense, as he had stated in his affidavit, plaintiffs could have obtained judgment. 
That is the basis upon which the courts make the distinction between a discretion 
exercised where the judgment is set aside and where it is not.” 

This statement is followed by a quotation from the opinion of the Kansas 
City Court of Appeals as follows: “There need be little said on the merits of the 
motion. The Supreme Court has many times stated and enforced the proposition 
that large discretion rests with the trial court in acting on motions to set aside 
judgments by default. Bank v. Armstrong, 92 Mo. 265, 280, 4 S. W. 720, and 
authorities cited. And it has been said that it is less apt to interfere with such 
discretion where the judgment is set aside than where it is not. This for the 
reason that when set aside the case is yet open, and that justice will yet be done. 
(Citing cases.)” This case has since been overruled on another question in 
State ex rel. Conant v. Trimble, 311 Mo. 128, 145, 146, 277 S. W. 916, but the 
portion quoted above has not been overruled or criticised as far as we can learn. 

Had the trial court, in the exercise of its discretion, sustained the motion 
to set aside the default judgment and plaintiff had appealed, it is clear that it 
would be our duty to affirm the judgment, for the reason given in the above 
quotations. Should a different result be reached by this court when the trial 
court refused to set aside the default and the defendant appealed? It is appar- 
ent that each case must rest upon its own peculiar facts, and in passing upon 
such motions we take it to be the duty of the trial court to keep in mind the 
fact that “it should be the policy of courts to try causes on their merits whenever 
such a course will not result in hurtful delay,” and, when the motion to set aside 
discloses a meritorious defense, and it is apparent to the appellate court that no 
hurtful delay will result from directing the trial court to set aside the default, 
it should be done, unless the party in default has been guilty of such gross 
negligence as to preclude him from favorable consideration by the court. 

[6] While counsel for defendant could have acted more promptly than he 
did, yet we are not willing to characterize his negligence as so gross as to 
preclude a fair consideration of his plea. It is clear that in a trial on the merits 
of this case there can be no presumption of death of the insured based alone 
upon his disappearance, and, before plaintiff can recover, she must prove that 
the insured is dead. If she cannot do that, then her action is prematurely brought, 
and the finding should, for that reason, be for defendant. 

In our judgment, the ends of justice demand that the default judgment 
entered in this case should be set aside, and the defendant permitted to answer 
and have a trial on the merits of the case. We are also of the opinion that the 
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order setting aside the default ought to be made upon terms. The plaintiff was 
not in any sense negligent. Her counsel were persistently diligent in pushing 
her claim, and she should not suffer to any extent by reason of the want of 
attention on the part of counsel for defendant, and, in order that plaintiff may 
be fully protected, we think defendant should pay all accrued costs up to this 
time except the costs accruing at plaintiff’s instance prior to the time the default 
was entered. 

The judgment will be reversed, and the cause remanded, with directions to 
set aside the judgment and place the case on the docket for trial, and to tax to 
defendant all costs that have accrued up to this date, except the costs accruing 
at plaintiff's instance prior to the entry of the default judgment. 

Bailey and Smith, JJ., concur. 


LONG v. MONTGOMERY et al. (No. 16416.) 
Kansas City Court of Appeals. Missouri. Nov. 11, 1929. 
Rehearing Denied Dec. 2, 1929. 

22 Southwestern Reporter (2d) 206. 

3. INSURANCE—IT IS INSUFFICIENT TO SHOW BENEFICIARIES HAD 
INSURABLE INTEREST IN INSURED’S LIFE UNDER STATUTE 
NAMING PERSONS TO WHOM BENEFITS OF FRATERNAL BENE- 
FIT ASSOCIATION ARE PAYABLE (Rev. St. 1919, § 6403). 

Under Rev. St. 1919, § 6403, governing fraternal benefit associations and pro- 
viding that payment of benefits shall be confined to certain enumerated persons, it 
is not sufficient to show that beneficiary had insurable interest in life of insured, 
since no one may be beneficiary except those named. 

(For other cases, see Insurance, Dec. Dig. § 770.) 

5. INSURANCE—COMPANY OPERATING ON ASSESSMENT PLAN MAY 
ISSUE POLICY DESIGNATING EXECUTORS OR ADMINISTRATORS 
AS BENEFICIARIES. 

Company writing insurance on assessment plan may lawfully issue policy which 
designates executors or administrators as beneficiaries of policy. 


(For other cases, see Insurance, Dec. Dig. § 583[1].) 


6. INSURANCE—CREDITOR HAS INSUR: ABLE INTEREST IN DEBTOR’S 
LIFE AND MAY BE BENEFICIARY OF LIFE POLICY ISSUED BY 
COMPANY OPERATING UNDER ASSESSMENT PLAN. 

Creditor has an insurable interest in the life of his debtor, and may therefore 
be designated as beneficiary of life policy issued by company which is operating 
under assessment plan. 

(For other cases, see Insurance, Dec. Dig. § 116[5].) 

7. INSURANCE—THOUGH CREDITOR CANNOT SEIZE MONEY DUE 
UNDER ASSESSMENT POLICY, ASSURED MAY MAKE VOLUN- 
TARY PROVISION FOR CREDITORS (Rev. St. 1919, § 6162). 

Though no creditor of beneficiary or of holder of policy of company operating 
under assessment plan under Rev. St. 1919, §§ 6155-6168, may seize money that has 
become due under terms of policy either by attachment or any other legal or equit- 
able process under section 6162, assured may provide that money be paid to creditors, 
since exemption is no different from ordinary exemptions, and debtor is free to make 
voluntary provision for creditors, who may not, however, appropriate property to 
satisfaction of their debts by legal process against debtor. 

(For other cases, see Insurance, Dec. Dig. § 591.) 


8. INSURANCE—PROVISION IN LIFE BENEFIT CERTIFICATES THAT, 
UPON BENEFICIARY’S DEATH BEFORE MEMBER OF BENEFIT 
ASSOCIATION, BE NEFIT IS PAYABLE TO MEMBER’S “LEGAL RE- 
PRESENTATIVES REFERS TO EXECUTOR OR ADMINISTRATOR. 
Provision in life nnalie certificates that, in event of death of beneficiary prior 

to that of member of benefit association, benefit should then be payable to “legal 


representatives” of deceased member, he Id to refer to executor or administrator of 
deceased member. 


(For other cases, see Insurance, Dec. Dig. § 589.) 
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9. INSURANCE—WORDS USED IN STANDARD FORM OF POLICY ARE 
— TO HAVE BEEN USED IN THEIR ORDINARY MEAN- 
Court cannot assume that words in provision of life benefit certificates that if 

beneficiary should die before member of benefit association benefit would be payable 

to legal representative of deceased member were used loosely or without reference 
to ordinary technical meaning when standard form of policy was prepared. 


(For other cases, see Insurance, Dec. Dig. § 146[4].) 


Appeal from Circuit Court, Carroll County; Ralph Hughes, Judge. 

“Not to be officially published.” 

Action by Harry Long against J. E. Montgomery and another. Judgment for 
defendants, and plaintiff appeals. Affirmed. 

John D. Taylor, of Keytesville, for appellant. 

Scott J. Miller, of Chillicothe, Collet & Son, of Salisbury, Roger S. Miller, of 
Kansas City, Davis & Davis and Kitt & Marshall, all of Chillicothe, and S. J. & G. 
C. Jones, of Carrollton, for respondents. 

Barnett, C. This is an action for money had and received, and this is the 
second appeal to this court. Long v. Montgomery et al., 295 S. W. 81l. The 
amended petition alleges that the Bankers’ Life Association is an insurance com- 
pany organized under the laws of Iowa and transacting business in the state of 
Missouri as a company issuing insurance on the assessment plan; that the company 
executed and delivered two benefit certificates to one Issac N. Long, in each of which 
certificates it was provided that in the event of the death of Issac N. Long during 
his membership in said association the company would pay the sum of $2,000 to his 
beneficiary named therein, together with the sum of $92, a sum paid into the re- 
serve fund of the association by the member as required by its by-laws. The bene- 
ficiaries named in each policy were Mary J. Long, Harry Long, and Cora A. Long, 
wife and children. 

It was provided that in the event of the death of the beneficiary prior to the 
death of the member, or in case there was none named, the benefit then would be 
paid to the representatives of the deceased member. It was alleged that Mary J. 
Long, wife, and Cora A. Long, daughter, predeceased Issac N. Long; that Long died 
in 1923, and at that time the plaintiff, Harry Long, was the sole surviving beneficiary 
named and provided for under the terms of the benefit certificate; and that he 
thereby became entitled to all the proceeds arising from the insurance. It was 
alleged that the defendants were the executors of the last will and testament of Issac 
N. Long; that after their appointment the insurance company executed a draft for 
the full amount due under both policies, payable to plaintiff and to defendants as 
executors of the estate of Issac N. Long: that the defendants claimed that they were 
entitled to receive two-thirds of the proceeds of the draft, and plaintiff demanded 
the full amount .thereof; that the draft was indorsed by both plaintiff and defend- 
ants and was cashed by the defendants, and one-third of the amount of the draft 
was deposited in a bank at Brookfield, Mo., on a time certificate of deposit, and 
thereafter the bank failed, and after the failure of the bank the certificate of de- 
posit was delivered. It is alleged that defendants used two-thirds of the proceeds 
of the draft in paying debts of the estate of Issac N. Long. The prayer is for the 
recovery of the full amount of the draft. The answer admitted that the Bankers’ 
Life Association was an insurance company organized under the laws of the state 
of Missouri, and that it executed the two certificates and provided that in the 
event of the death of the assured the amount of his certificates would be paid to 
his beneficiaries therein named, Mary J. Long, Cora A. Long, and Harry Long, 
wife and children of the said Issac N. Long; and that the wife and daughter pre- 
deceased the assured. It was admitted that the full amount of the two certificates 
had been paid and that defendants, as executors, collected two-thirds of the money 
so paid and used the same in paying the debts of the said Issac N. Long, deceased. 
The answer alleged that the benefit certificates provided that in the event of the 
death of the beneficiary prior to that of the member or in case none is named, the 
benefit was then to be payable to the legal representatives of the deceased member. 
There are further allegations concerning the conduct of the plaintiff and his ac- 
quiescence in the conduct of defendants which are pleaded as estoppel, but those 
allegations are omitted from this statement, as the view we take of the case makes 
it unnecessary to pass upon the question of estoppel. 


A certified copy of the articles of incorporation of the Bankers’ Life Asso- 
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ciation was introduced in evidence, together with proof that that company had been 
authorized to do business on the assessment plan in the state of Missouri. The 
articles of association, among other things, provides that the object of the associa- 
tion shall be the creation of a fund by making mutual pledges and giving valid ob- 
ligations of the members to each other for their own insurance from loss by death, 
and the equitable distribution of that fund among the families or designated bene- 
ficiaries of deceased members. It does not appear from the articles of association 
nor from any other evidence that the association has ever designated the persons 
who may be beneficiaries. The two benefit certificates were introduced in evidence, 
and provided as follows: “In the event of the death of the beneficiary prior to that 
of the member, or in case none is named, the benefit then shall be payable to the 
legal representatives of the deceased member.” Much of the evidence had to do with 
an alleged agreement between th plaintiff and the defendants concerning the man- 
ner in which the proceeds of the draft should be divided and the conduct of the 
plaintiff and defendants, all of which was directed to the issue tendered by the 
affirmative defenses set up in the answer. However, it clearly appeared that $4,- 
092 was due from Bankers’ Life Association under the two benefit certificates is- 
sued to Issac N. Long; that in each certificate it was provided that the amount due 
under the contract was to be paid to Mary J. Long, Cora A. Long, and Harry Long, 
wife and children; that both the wife and daughter predeceased the member; and 
that the executors of the estate of the assured retained two-thirds of the money col- 
lected from the insurance company, and there was evidence that one-third was paid 
out by the executors according to the directions of the plaintiff. The case was tried 
to the court without a jury, and no request was made that the court state in writing 
his conclusions of fact as provided by section 1402, Rev. St. 1919. 
There was a judgment for defendants, and plaintiff appealed. 
Opinion. 

{1, 2] This is an action at law. No special finding of fact was requested, and 
it therefore follows that if the judgment of the trial court is sustained by any sub- 
stantial evidence upon any theory the judgment must be affirmed. It has been sug- 
gested by appellant that the action was converted into an equity suit by the answer. 
However, an inspection of the answer discloses the fact that defendants prayed 
for no affirmative relief. We do not agree that the answer set up any equitable de- 
fense, but even if it did, the case would not be converted into a suit in equity. It 
is only when affirmative relief is prayed for that cannot be granted except by a 
court of equity that a lawsuit is converted into a suit in equity. Brooks v. Gaffin, 
192 Mo. Loc. cit. 244, 90 S. W. 808; Koehler v. Rowland, 275 Mo. loc. cit. 581, 205 
S. W. 217, 9 A. L. R. 107 and authorities there cited. 

{3, 4] On the first appeal this cause was reversed and remanded because the 
plaintiff failed to prove his allegation that Bankers’ Life Association was a fraternal 
benefit association. On that appeal this court held that the phrase “legal representa- 
tives” ordinarily means executors or administrators, and that under an insurance 
certificate providing that on the death of the beneficiary prior to that of the member 
the benefit should be payable to the legal representatives of the member, the in- 
terests of the beneficiaries were several, not joint, and if one of them survived the 
member, the interests of the other two benficiaries passed to the assured’s exec- 
utors. However, this court remanded the cause to give the plaintiff a chance to 
prove his allegation that the insurance company was a fraternal benefit association. 
In this connection we observe that the statute governing -fraternal benefit associa- 
tions provides that the payment of these benefits shall be confined to wife, husband, 
relatives by blood to the fourth degree, father-in-law, mother-in-law, son-in-law, 
daughter-in-law, stepfather, stepmother, stepchildren, children by legal adoption, or 
to a person or persons dependent upon the member. Section 6403, Rev. St. 1919. 
Under the provisions of that statute, it is not sufficient to show that a beneficiary 
had an insurable interest in the life of the assured. No one may be a beneficiary 
except those named. The courts have held that although the term “legal represen- 
tatives” ordinarily means executors and administrators, yet such words may mean 
heirs, provided the nature of the instrument or the manner in which they were used 
clearly shows that they were not used in their ordinary sense. Walker v. Peters, 
139 Mo. App. 681, 124 S. W. 35; Loos v. Ins. Co., 41 Mo. 538. It has been suggested 
that if personal representatives are designated as the beneficiaries by the policy of 
an insurance association the charter of which does not permit creditors to be desig- 
nated as beneficiaries, then the executors or administrators could not take the pro- 
ceeds of the insurance as general assets of the estate, but could only take for the 
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heirs or persons having an insurable interest in the life of the assured. In such 
case the personal representatives could not use the proceeds of the insurance for the 
payment of the debts of the assured, because that would amount to a violation of 
the charter provisions which excluded creditors as beneficiaries. Walker v.: Peters, 
139 Mo. loc. cit. 687, 124 S. W. 35. It therefore clearly appears that if upon a second 
trial the plaintiff had proved the allegation in his petition that the association that 
issued the benefit certificate was a fraternal benefit association, creditors would, ac- 
cording to the suggestion of Judge Ellison, in the case of Walker v. Peters, supra, 
be excluded and the term “personal representatives” could not be held to have been 
used in its ordinary sense. 


[5, 6] However, plaintiff went to trial the second time on an amended petition, 
in which it was alleged that the insurance company was doing business as a com- 
pany issuing insurance on the assessment plan as defined by article 3, c. 50 (sections 
6155-6168), Rev. St. 1919. The statute applicable to such companies provides that 
no such corporation shall issue a certificate or policy upon any life in which the 
beneficiary named has no insurable interest. It has always been held that a creditor 
has an insurable interest in the life of his debtor. 37 C. J. 395. Furthermore, there 
is no evidence that the charter or by-laws of the association excluded creditors as 
beneficiaries. Indeed, the articles of association exclude no one, but merely pro- 
vided for the distribution of the fund among the families or designated beneficiaries 
of deceased members. It has been held in this state that a company writing insur- 
ance on the assessment plan may lawfully issue a policy which designates the ex- 
ecutors or administrators as beneficiaries. Pietri v. Seguenot, 96 Mo. App. 258, 69 
S. W. 1055; Walker v. Peters, 139 Mo. App. 681, 124 S. W. 35. It has also been 
held that a creditor has an insurable interest in the life of his debtor, and may 
therefore be designated as the beneficiary of a life insurance policy issued by a com- 
pany which is operating under the assessment plan. Morrow v. Life Ass’n, 184 Mo. 
App. 308, 168 S. W. 881; Walker v. Peters, supra. 

It is insisted that even though the executors of the deceased had power to col- 
lect two-thirds of the insurance, yet it was their duty to account to the plaintiff 
therefor, because he was the only heir of Issac N. Long and the proceeds of the 
benefit certificate could not be used for the payment of debts. In making this con- 
tention appellant relies upon the provisions of section 6162, Rev. St. 1919. That 
statute provides as follows: “The money or other benefit, charity, relief or aid to be 
paid, provided or rendered by any corporation authorized to do business under this 
article, shall not be liable to attachment or other process, and shall not be seized, 
taken, appropriated or applied by any legal or equitable process, nor by operation 
of law, to pay any debt or liability of a policy or certificate holder, or any beneficiary - 
named in a policy or certificate.” 

[7] It is undoubtedly true that no creditor of the beneficiary or of the policy- 
holder may seize the money that has become due under the terms of the policy, 
either by attachment or any other legal or equitable process. This does not mean 
that the assured may not provide that it be paid to the creditors, but only that the 
money is exempt. This exemption is no different from ordinary exemptions. The 
debtor is free to make a voluntary provision for the creditors, but the creditors may 
not appropriate the property to the satisfaction of their debts by legal process 
against the debtor. Judge Barcley, speaking for the St. Louis Court of Appeals, 
96 Mo. App. 258, 266, 69 S. W. 1055, 1057, has well said: “The purpose of the sec- 
tion is to permit the insured to secure the immunity described, which partakes of the 
nature of an exemption from liability for debts. But the enactment was not de- 
signed and should not be interpreted so as to hamper the freedom of action of an 
insured who might cherish the commendable wish to discharge his honest obliga- 
tions before transmitting to others a fund in which he has an interest. In none of 
the laws which have been cited as applicable is there any hint of an intent to pre- 
vent an insured from having his policy in this company so expressed as to make his 
creditors his first beneficiaries, and to provide that, upon satisfaction of their de- 
mands and costs of administration, the residue of the insurance fund should pass 
to his next of kin.” 


[8, 9] We are therefore convinced that the provision in the benefit certificates 
that in the event of the death of the beneficiary prior to that of the member, the 
benefit is then to be payable to the legal representatives of the deceased member re- 
fers to the executor or administrator of the deceased. Our courts have held that 
executors and administrators may be named as beneficiaries in policies of this kind. 
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They have also held that creditors may be named as beneficiaries. That being true, 
no reason appears why the term “legal representatives” should be construed to have 
a meaning other than its ordinary meaning. If the words “legal representatives” 
had been used by the assured in making application for her certificate, then the ca- 
ses that hold that the use of such a term by a man who is not a lawyer must be 
construed in view of his manifest intention might justify this court in holding that 
the assured intended to designate his next of kin who had an insurable interest in 
his life if the evidence showed such an intention. But there is no evidence in this 
case which throws any light upon the intention of the assured. Furthermore, the 
provision that the policy should be made to the legal representatives of the assured 
is a part of the printed form upon which the policy was executed. This clearly 
demonstrates that the words were not used with reference to the peculiar situation 
of any particular member. Furthermore, we cannot assume that the words were 
used loosely or without reference to their ordinary technical meaning when the 
standard form of policy was prepared. 

Appellant’s contention that the designation of the beneficiaries was the desig- 
nation of a class, and that the sole survivor thereof took the whole fund, is de- 
cided against him for the reason stated in the former opinion of this court. Long 
v. Montgomery, 295 S. W. 811. 

The judgment should be affirmed. This commissioner so recommends. 

Soyer, C., concurs. 

Per CurtAM. The foregoing opinion by Barnett, C., is adopted by the court. 

The judgment is affirmed. 

Bland and Arnold, JJ., concur. 

Trimble, P. J., absent. 


SANDERS v. SUPREME COUNCIL OF THE ROYAL ARCANUM et al. 
Court of Chancery of New Jersey. Dec. 18, 1929. 
148 Atlantic Reporter 16. 
(Syllabus by the Court.) 
INSURANCE—MEMBERSHIP CERTIFICATE DESIGNATING MOTHER 

AS BENEFICIARY OF DEATH BENEFITS HELD ENFORCEABLE 

BY MOTHER AFTER MEMBER’S MARRIAGE, REGARDLESS OF 

DEPENDENCY ON MEMBER. 

A certificate of membership in the Royal Arcanum designating the member’s 
mother as beneficiary of the death benefit is valid and enforceable by her 
whether she was or not a dependent of her son at the issuing and maturity 
of the certificate. 

(For other cases, see Insurance, Dec. Dig. § 769.) 


Suit by Alice Sanders against the Supreme Council of the Royal Arcanum 
and another. On motion for preliminary injunction. Preliminary injunction 
denied, and bill dismissed. 

Edward S. Bessman, of Newark, for complainant. 


W. Holt Apgar, of Trenton, and Edmond J. Dwyer, of Newark, for defendants. 

Backes, Vice Chancellor. The bill sets up these facts: The certificate of mem- 
bership of Harold I. Sanders, now deceased, in the Royal Arcanum, designates 
his mother as beneficiary of the death fund of the Arcanum. When the certificate 
was issued, he was single and lived with his mother, who was dependent upon 
him. At his death he was married to the complainant, who was then dependent 
on him, and his mother was not. That beneficial rights under the certificate are 
subject to the constitution and laws of the Arcanum and one of the provisions 
is that: “No death benefit shall be paid to a designated beneficiary unless such 
beneficiary establishes by proof in writing satisfactory to the Examiner of Claims 
that the dependency shown at the issuance of the Benefit Certificate exists at 
the date of the member's death.” The prayer is that the Arcanum be ordered 
to pay the benefit to the complainant. 

The bill discloses no contractual relation between the complainant and the 
Arcanum nor any right in the complainant to the fund. This bill is fatal in that 
respect. 

The right to the benefit is in the mother under the certificate, and of that 
right she has not been dislodged by the marriage of her son, though it may 
have worked a change of dependents from mother to wife. 
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The constitution and laws of the Arcanum make certain relatives of the 
member eligible as beneficiaries, viz. wife, children, parents, etc., enumerated 
under “Class First,” and as to this class it is provided that: “In either of which 
cases no proof of dependency of the beneficiary designated shall be required; but in 
cases of adoption, satisfactory proof of the legal adoption of the child or the 
parent designated as the beneficiary, to the Supreme Secretary, must be furnished 
before the Benefit Certificate can be issued.” The specified relationship is the 
qualifying test. 

Under “Class Second” actual dependents of the members are also admissible 
beneficiaries. The rule first quoted, and upon which the complainant relies, 
relates solely to dependents included in class second, and the cases cited by her 
counsel deal with that type, and the question of fact in these cases was whether 
the beneficiary was actually dependent upon the member (Murphy v. Nowak, 
223 Ill. 301, 79 N. E. 112, 7 L. R. A. [N. S.] 393; Supreme Council A. L. H. v. 
Perry, 140 Mass. 580, 5 N. E. 634; McCarthy v. Supreme Lodge New England 
Order of Protection, 153 Mass. 314, 26 N. E. 866, 11 L. R. A. 144, 25 Am. St. Rep. 
637, and others), and have no bearing on the point now decided, that a certificate 
of membership in the Royal Arcanum designating the member’s mother as 
beneficiary of the death benefit is valid and enforceable by her whether she 
was or not a dependent of her son at the issuing and maturity of the certificate. 
Massachusetts Catholic Order of Foresters vy. Callahan, 146 Mass. 391, 16 N. E. 14. 

Preliminary injunction denied, and the bill will be dismissed. 


METROPOLITAN LIFE INS. CO. v. CONWAY, Superintendent of Insurance. 
Court of Appeals of New York. Jan. 7, 1930. 
169 Northeastern Reporter 642. 

1. INSURANCE—POLICY OR RIDER NOT APPROVED BY SUPERINTEN- 
DENT IS INVALID ONLY TO EXTENT OF CONFLICT WITH 
STATUTE (Insurance Law, § 101). 

Where policy or rider is not approved by superintendent of insurance under 
Insurance Law (Consol. Laws, c. 28) § 101, such policy or rider is not invalid 
ipso facto, unless in conflict with provisions exacted by statute, and it is invalid 
even then to extent of conflict, and no farther, since the statute reads itself 
into contract and displaces inconsistent terms. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

2. INSURANCE—PROPOSED RIDER FOR LIFE POLICY PROVIDING 
DEATH IN AIR CRAFT WAS RISK NOT ASSUMED HELD CONSIS- 
TENT WITH STATUTE RESPECTING INCONTESTABILITY (Insur- 
ance Law, § 101, subd. 2). 

Proposed rider for life policy providing risk should not be assumed for death 
as result of service, travel, or flight in air craft, except as fare-paying passenger, 
held not inconsistent with Insurance Law (Consol. Laws, c. 28) § 101, subd. 2, 
providing for incontestability after two years, since such provision is not definition 
of hazard to be borne by insurer, and, where there has been no assumption of 
risk, there can be no liability. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


Appeal from Supreme Court, Appellate Division, Third Department. 

On application by the Metropolitan Life Insurance Company, the prede- 
cessor of Albert Conway, as Superintendent of Insurance, refused approval of 
a formal rider to be attached by petitioner to its life insurance policy, and from 
an order of the Appellate Division Third Department (226 App. Div. 408, 235 
N. Y. S. 501), reversing the determination of the Superintendent of Insurance, 
Albert Conway, present Superintendent of Insurance, appeals. Affirmed. 

Hamilton Ward, Atty. Gen. (Joseph C. H. Flynn, of Brooklyn, of counsel), 
for appellant. 


Frederic G. Dunham and Leroy A. Lincoln, both of New York City, for re- 
spondent. 

Carpoza, C. J. Metropolitan Life Insurance Company, the petitioner, applied 
to the superintendent of insurance, the predecessor of the present appellant, 
for his approval of a rider to be attached to its policies. The rider submitted 
was in the following form: “Death as a result of service, travel or flight in 
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any species of air craft, except as a fare-paying passenger, is a risk not assumed 
under this policy; but, if the insured shall die as a result, directly or indirectly, 
of such service, travel or flight, the company will pay to the beneficiary the 
reserve on this policy.” The superintendent of insurance refused his approval 
upon the ground that the proposed rider in his judgment was inconsistent with 
Insurance Law, § 101, subd. 2 (Consol. Laws, c. 28), which reads into every policy 
a provision that it “shall be incontestable after it has been in force during the 
lifetime of the insured for a period of two years from its date of issue except 
for non-payment of premiums and except for violation of the conditions of the 
policy relating to military or naval service in time of war.” In certiorari pro- 
ceedings to review this refusal, the Appellate Division found the conflict between 
rider and statute to be unreal, and reversed the determination. 


[1] The Insurance Law of this state prescribes certain terms which must 
be embodied in every policy of life insurance, but does not otherwise limit the 
terms of the policy or of any rider to be attached to it except by the exaction 
that policy and rider shall be approved by the superintendent of insurance. In- 
surance Law, § 101. The purpose of such approval is to avoid the risk of a de- 
parture from the terms of the statute with its enumerated restrictions. Hopkins 
v. Connecticut General Life Ins. Co., 225 N. Y. 76, 121 N. E. 465. If approval 
is omitted, the policy or the rider is not invalid ipso facto, unless in conflict with 
the provisions exacted by the statute. It is invalid even then to the extent of 
the conflict, and no farther. Insurance Law, § 101, last paragraph; Hopkins v. 
Connecticut General Life Ins. Co., supra, page 82 of 225 N. Y., 121 N. E. 465. 
The statute reads itself into the contract, and displaces inconsistent terms. 


[2] We agree with the Appellate Division in its holding that rider and statute 
in this instance are consistent and harmonious. The provision that a policy 
shall be incontestable after it has been in force during the lifetime of the in- 
sured for a period of two years is not a mandate as to coverage, a definition 
of the hazards to be borne by the insurer. It means only this, that within the 
limits of the coverage the policy shall stand, unaffected by any defense that it 
was invalid in its inception, or thereafter became invalid by reason of a condition 
broken. Like questions have arisen in other jurisdictions and in other courts 
of this state. There has been general concurrence with reference to the answer. 
Sanders v. Jefferson Standard Life Ins. Co. (C. C. A.) 10 F.(2d) 143; Flannagan 
v. Provident Life & Accident Ins. Co. (C. C. A.) 22 F.(2d) 136; Wright v. Phila- 
delphia Life Ins. Co. of Philadelphia, Pa. (D. C.) 25 F.(2d) 514; Scarborough 
v. American Nat. Ins. Co., 171 N. C. 353, 88 S. E. 482, L. R. A. 1918A, 896, Ann.* 
Cas. 1917D, 1181; Myers v. Liberty Life Ins. Co., 124 Kan. 191, 257 P. 933, 55 A. 
L. R. 542; Childress v. Fraternal Union of America, 113 Tenn. 252, 82 S. W. 832, 
3 Ann. Cas. 236; Brady v. Prudential Ins. €o., 168 Pa. 645, 32 A. 102; Illinois 
Bankers’ Life Ass’n v. Byassee, 169 Ark. 230, 275 S. W. 519, 41 A. L. R. 379; 
Woodbery v. New York Life Ins. Co. 129 Misc. Rep. 365, 221 N. Y. S. 357; Id. 
223 App. Div. 272, 227 N. Y. S. 699. 

The meaning of the statute in that regard is not changed by its exceptions. 
A contest is prohibited in respect of the validity of a policy, “except for non- 
payment of premiums and except for violation of the conditions of the policy 
relating to military or naval service in time of war.” Section 101, subd. 2. 
Here again we must distinguish between a denial of coverage and a defense of 
invalidity. Provisions are not unusual that an insured entering the military or 
naval service shall forfeit his insurance. A condition of that order is more than 
a limitation of the risk. In the event of violation, the policy, at the election of 
the insurer, is avoided altogether, and this though the death is unrelated to the 
breach. No such result follows where there is a mere restriction as to coverage. 
The policy is still valid in respect of risks assumed. 


Northwestern Mutual Life Ins. Co. v. Johnson, 254 U. S. 96, 41 S. Ct. 47, 65 
L. Ed. 155 (1920), is not a decision to the contrary. The clause there in question 
was not a limitation as to coverage. It was a provision for a forfeiture. In 
case of the suicide of the insured, whether sane or insane, the policy was to be 
“void.” This meant the forfeiture of the privilege to receive the surrender value 
of the policy or equivalent benefits, a privilege which would survive if there was 
merely a limitation of the hazards. Statutes there are indeed whereby the enjoy- 
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ment of surrender values is preserved against forfeiture by the insurer for breach 
of a condition as to the payment of premiums (see e. g., N. Y. Insurance Law, 
§§ 88, 101, subd. 6), but not against conditions generally. What was said by 
Holmes, J., of the effect of the “incontestable clause,” must be read in the light 
of the question before him. It is true, as he says, that with such a clause the 
death of the insured, coupled with the payment of the premiums, will sustain a 
recovery in the face of a forfeiting condition. It is quite another thing to say 
that the same facts prevail against a refusal to assume the risk. Later cases 
in the Federal courts develop the distinction clearly. “A provision for incon- 
testability does not have the effect of converting a promise to pay on the hap- 
pening of a stated contingency into a promise to pay whether such contingency 
does or does not happen.” Sanders vy. Jefferson Standard Life Ins. Co. (C. C. A.) 
10 F.(2d) 143, 144, citing and distinguishing Northwestern Mutual Life Ins. Co. 
v. Johnson, supra. Where there has been no assumption of the risk, there can 
be no liability. Hearin v. Standard Life Ins. Co. (D. C.) 8 F. (2d) 202; Mack 
v. Connecticut General Life Ins. Co. (C. C. A.) 12 F.(2d) 416; Flannagan v. 
Provident Life & Accident Ins. Co. (C. C. A.) 22 F.(2d) 136; Wright v. Phila- 
delphia Life Ins. Co. of Philadelphia, Pa. (D. C.) 25 F. (2d) 514; Myers v. Liberty 
Life Ins. Co., supra; Draper v. Oswego County Fire Relief Ass’n, 190 N. Y. 12, 
18, 82 N. E. 755. The kind of insurance one has at the beginning, that, but no more, 
one retains until the end. 

The order should be affirmed, with costs. 

Pound, Crane, Lehman, Kellogg, O’Brien, and Hubbs, JJ., concur. 

Order affirmed. 


McCARTHY v. PRUDENTIAL INS. CO. OF AMERICA. 
Court of Appeals of New York. Jan. 7, 1930. 
169 Northeastern Reporter 645. 

1. INSURANCE—INSURER, BY PAYMENT TO SISTER OF INSURED 
UNDER FACILITY OF PAYMENT CLAUSE OF LESS THAN AMOUNT 
DUE, COULD NOT ESCAPE LIABILITY FOR BALANCE. 

Insurer, by payment of less than amount due to sister of insured under 
facility of payment clause, could not, though having right to make such pay- 
ment, escape liability for balance due on policy. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

2. INSURANCE—SISTER OF INSURED HAD NO RIGHT AS AGAINST 
INSURER UNDER FACILITY OF PAYMENT CLAUSE. 

Sister of insured had no right as against insurer under clause authorizing 
payment to any relative of insured of any person appearing equitably entitled 
thereto, though insurer under such clause could make payment to her. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

4. INSURANCE—INSURER’S PAYMENT OF PORTION OF CLAIM WAS 
WAIVER OF FORMAL PROOFS OF DEATH. 

Payment by insurance company of a portion of a claim on insurance policy 
constituted a waiver of formal proofs of death. 

(For other cases, see Insurance, Dec. Dig. § 562.) 


Appeal from Supreme Court, Appellate Division, Second Department. 

Action by Annie McCarthy, as administratrix of Edward A. McCarthy, de- 
ceased, against the Prudential Insurance Company of America. Judgment in 
favor of plaintiff was modified, and, as modified, affirmed by the Appellate Divi- 
sion (224 App. Div. 350, 231 N. Y. S. 124), and defendant appeals. Affirmed. 

Ralph Earl Prime, Jr., of Yonkers, for appellant. 

John J. Finn, of Yonkers, for respondent. 

CRANE, J. On the 14th of October, 1918, the Prudential Insurance Company of 
America issued its policy of insurance upon the life of Edward A. McCarthy. 
The policy in part reads as follows: 

“The Prudential Insurance Company of America, immediately upon receipt 
of due proof of the death of the insured during the continuance of this policy, 
will pay at its home office, Newark, New Jersey, the amount of insurance herein 
specified, to the executors or administrators of the Insured, unless payment be 
made under the provisions of the next succeeding paragraph. 
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“Facility of Payment—lIt is understood and agreed that the said company 
may make any payment or grant any non-forfeiture provision provided for in 
this policy to any relative by blood or connection by marriage of the insured, or 
to any person appearing to said company to be equitably entitled to the same by 
reason of having incurred expense on behalf of the insured, for his or her burial, 
or * * * for any other purpose, and the production by the company of a 
receipt signed by any or either of said persons or of other sufficient proof of 
such payment * * * to any or either of them shall be conclusive evidence that 
such payment or provision has been made or granted to the person or persons 
entitled thereto, and that all claims under this policy have been fully satisfied.” 

The amount of the insurance was $392, and the weekly premium 40 cents. 
Edward A. McCarthy died June 21, 1919, leaving a wife him surviving. On Feb- 
ruary 20, 1920, the defendant paid by check $275 to McCarthy’s sister, Catherine 
Foley. On the back of the check, which is an exhibit in this case, there is the 
usual printed form: “This check is in full payment of claim under policy or 
policies mentioned thereon.” 

The insured, Edward A. McCarthy, was sick, and could not pay his premiums 
of 40 cents a week. He sent the policy to his sister Mrs. Foley, who paid them 
up to the time of his death. This is no doubt the reason why the company paid 
the sister, instead of the wife. The latter testifies that she did not know until 
later that her husband had this policy. She and the sister were apparently not 
on good terms. 

[1] The company had the right under the above “facility of payment” clause, 
to pay the sister; but could they pay her less than the amount due, and escape 
liability for the balance? Why the company paid $275, instead of $392, is not 
explained. Mrs. Foley testified that she was never told the reason, and does not 
know. The agents for the company make no explanation. We have the bare 
fact that the company, owing $392, with the permission from the deceased to 
pay any relative, has paid to a sister $275 by a check having on it the words, 
“Paid in full.” 

[2] In examining this question, we must remember that the sister had no 
claim to be paid in full. She had no rights as against the company. Nolan v. 
Prudential Ins. Co., 139 App. Div. 166, 123 N. Y. S. 688; Cohen v. John Hancock 
Mutual Life Ins. Co., 135 App. Div. 776, 119 N. Y. S. 850. She could not sue on 
the policy for the $392. She might have had an equitable claim for the premiums 
paid, but could maintain no action otherwise. The claim belonging to the exe- 
cutor or administrator of McCarthy’s estate. The company agrees to 
pay to the executors or the administrators of the insured unless payment be made 
under the “facility of payment” clause. The claim belonged to the estate. It 
was a contingent claim, however, subject to the right or privilege of a company 
to pay any relative. This privilege, however, belonged to the company and was 
not a right of the relative. If this were not so, which relative could sue on the 
claim? There might be 20 relatives, any one of which under this clause the 
company could pay. 

The sister, therefore, had no claim to release, and she could not receive as 
against those who had the claim less than full payment. Note the reading of 
the policy. The company will pay the estate $392—the full amount—every dollar, 
unless it pays a relative. Taking a receipt from a relative, or paying 10 cents on 
a dollar, is not the payment expressed in, or contemplated by, the policy. Not 
only does the contract provide otherwise, but reasoned interpretation leads to 
this conclusion. What an opportunity would thus be afforded to get some distant 
relative to take as payment in full a small part of the amount due! The com- 
pany has not attempted to settle a disputed claim—even if it could do so—with 
a relative. There is no evidence of any dispute. We simply have the payment 
of a less amount than that stated in the policy after the premiums have been 
paid on an agreement to pay the full amount. The position of the company is 
unreasonable. 

The Appellate Division found that the company should pay the balance 
of the claim, the difference between $275 and $392, to the administratrix, in this 
case the wife. We agree with its conclusion. The Supreme Court of Pennsyl- 
vania has held otherwise in Brennan v. Prudential Ins. Co., 170 Pa. 488, 32 A. 
1042, but we are not impressed with the reasoning of the opinion. The case of 
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Metropolitan Life Ins. Co. v. Schaffer, 50 N. J. Law, 72, 11 A. 154, was a case of 
full payment and rightly decided. The point was considered in Sheridan v. Pru- 
dential Ins. Co. of America, 128 Ill. App. 519, aff’d upon appeal 230 Ill. 33, 82 
N. E. 426. See, also, Prudential Ins. Co. of America v. Hornell (Okl. Sup.) 284 
P. ——, Dec. 10, 1929. 

With these industrial policies it would be an unwise rule which would permit 
settlement with relatives for less than face value. If there be an honest dis- 
pute over the fulfillment of conditions or over liability for any cause, the safe 
course would be for the company to settle with the administrator who can re- 
lease the claim. Here, however, we have no such case, as there is no evidence 
of any settlement of a disputed claim even with the sister. 

[3, 4] The insurance company has raised the question of the statute of 
limitations and of the failure to serve proof of loss. The administratrix was not 
appointed until September 23, 1926, and the action was brought two days there- 
after. The statute could not run until there was some one able to sue. In this 
case no person could bring an action on the claim except the administratrix, 
and she brought it two days after she was appointed. As to proofs of loss, 
the fact that the company paid a portion of the claim is a waiver of formal proofs 
on Joyce on Insurance, § 3388; Post v. Aitna Ins. Co., 43 Barb. 351, page 


[5] The court found, however, as a fact that “in the month of February, 
1920, satisfactory proof of death of the said insured, Edward A. McCarthy, was 
given to the defendant herein.” The company was given notice to produce 
all proofs of loss. Its evidence was that it could not find any, not that it had 
not received notice. The fact that the company paid $275 indicates that it had 
no such defense. There was some evidence, therefore, to sustain the finding, 
or inferences, at least. As the defendant’s lawyer made no motion at the end 
of the case to dismiss, it is presumed, conclusively, that there was some evidence 
for the plaintiff on this question of waiver. 
The judgment should be affirmed, with costs. 


Cardozo, C. J., and Pound, Lehman, Kellogg, O’Brien, and Hubbs, JJ., con- 
cur. 


Judgment affirmed. 


NOWAK v. BROTHERHOOD OF eee YEOMEN. 
Court of Appeals of New York. Jan. 7 
169 Northeastern Reporter 647. 

INSURANCE—QUESTION AS TO INSURED CONSULTING PHYSICIAN, 

IMMEDIATELY FOLLOWING QUESTION, “ARE YOU IN GOOD 

HEALTH?” WAS LIMITED TO AILMENTS AFFECTING GENERAL 

HEALTH. 

Question in application for insurance relative to insured having ever consulted 
a physician, immediately following the question, “Are you in good health?” was, 
as respected warranty, limited to whether insured had ever consulted a physician 
in respect to ailments affecting general health, in view of juxtaposition of ques- 
tions which controlled and limited meaning. 

(For other cases, see Insurance, Dec. Dig. § 292.) 


Appeal from Supreme Court, Appellate Division, Fourth Department. 

Two separate actions by Wawzyn Nowak against the Brotherhood of Ameri- 
can Yeomen. Judgments for the Trial Term entered upon verdict directed by 
the court in favor of defendant, and dismissing the complaint upon the merits, 
were reversed as a matter of law by the Appellate Division (226 App. Div. 123, 
234 N. Y. S. 426), and defendant appeals. Affirmed. 

John H. Clogston, of Buffalo, for appellant. 

Merritt N. Baker, of Buffalo, for respondent. 

Per CurtAM. Upon a former appeal (249 N. Y. 78, 162 N. E. 589) we held 
that the question, “Have you ever consulted a physician?” following the question, 
“Are you in good health?” might justly have been taken by the assured to mean, 
“Have you ever consulted a physician in respect to ailments affecting your 
general health?” and therefore that the assured, in answering “No,” may have 
told the truth. We see no reason for altering our views. It is not to be sup- 
posed, however, that the particular holding is authority for the proposition that, 
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in all cases, questions as to consultaions with a physician must be taken to relate 
to none other than communications between doctor and patient in respect to 
bodily disorders which are grave. An insurer may wish to know how recently 
a physician has made a professional call upon an applicant for insurance, re- 
gardless of the topic discussed during the consultation between them. If the 
call has been recent, the insurer, upon that ground alone, may wish to reject 
the insurance application. If an insurer desires such knowledge it is entitled to 
it. But when, as in this case, an insurer in effect says, “Is your health good?” 
and follows the affirmative answer given with the question, “Have you consulted 
a physician?” it is as if the insurer said: “You have stated your health to be 
good. Have you ever consulted a physician about it?” The juxtaposition of 
the questions controls and limits the meaning in a particular instance, such as 
here shown. 

The judgment in each action should be affirmed, with costs. 

Cardozo, C. J., and Pound, Crane, Lehman, Kellogg, O’Brien, and Hubbs, JJ., 
concur. 

Judgments affirmed. 


In re SCHIFFER’S ESTATE. 
Surrogate’s Court, New York County. January 7, 1930. 
238 New York Supplement 531. 
INSURANCE—CHANGE OF BENEFICIARY HELD NOT EFFECTIVE, 

WHERE NEITHER IT NOR POLICY WAS DELIVERED TO INSURER 

IN INSURED’S LIFETIME. 

Under life insurance policy requiring change of beneficiary to be indorsed 
on policy, execution of instrument providing for change was not effective as 
against original beneficiary, where it was not based on a valuable consideration, 
‘and neither it nor the policy was delivered to the company in insured’s lifetme, 
though the policy was available for delivery. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


Accounting proceeding in the estate of Sidney Schiffer, an infant. Decree 
in accordance with the opinion. 

Forty, S. In this accounting proceeding a question arises as to the validity 
and efficiency of a written change of beneficiary of a policy of life insurance made 
by the decedent shortly before her death. The instrument was dated April 28, 
1929, and read: “Be it known that I, Sarah Schiffer, do hereby wish to change 
the beneficiary of my life insurance policy (NP. 5004936-A, Metropolitan Life 
Insurance Company) from my son, Sidney Schiffer, to my husband, Max Schiffer, 
without any restrictions whatever.” It was subscribed by the decedent and 
witnessed. The son Sidney is an infant about 9 years of age. The special guard- 
ian representing his interests contends that the instrument was ineffective since 
it was not filed with the company before the death of the insured and, further, 
the change of beneficiary was not indorsed upon the policy as required by its 
terms. It is conceded that up to the date of death, which occurred on May 13, 
1929, the written instrument was not presented to the company and that the 
policy remained in the possession of the decedent. Under these circumstances 
I hold that the decisions in Schoenholz v. New York Life Ins. Co., 234 N. Y. 
24, 136 N. E. 227, and Strianese v. Metropolitan Life Ins. Co. 221 App. Div. 
81, 223 N. Y. S. 16, support the conclusion that the proceeds of the insurance 
are the property of the infant. In the Schoenholz Case the policy, as here, re- 
quired the filing of the change of beneficiary with the company and indorse- 
ment of the policy. The assignment was by parol. It was held that the new 
designee was not entitled to recover against the insurance company because of 
the failure to comply with the conditions of the policy. In the Strianese Case, 
the change of beneficiary was made in writing the day before death and presented 
to the company on the day afterwards. The form of the policy was exactly 
similar to the provisions of the policy involved in this estate. The Appellate Division 
of the First Department held that the change of beneficiary was not made in 
the manner provided for in the policy, and that, since the rights of the original 
beneficiary became fixed at the death of the insured, the change was futile 
and the court could not divest the original beneficiary “of his rights by any act 
done after the death of the insured.” Fink v. Fink, 171 N. Y. 616 64 N. E. 506; 
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Orcutt v. Modern Woodmen of America, 213 App. Div. 530, 210 N. Y. S. 609; 
Seavers v. Metropolitan Life Ins. Co., 132 Misc. Rep. 719, 230 N. Y. S. 366. In 
my opinion the rule laid down in the Strianese Case has not been limited to a 
dispute between the second beneficiary and the insurance company. Its logic 
and reasoning make it equally applicable to a proceeding such as this, involving 
the conflicting claims of the original and the alleged new designee. Orcutt v. 
Modern Woodmen of America, supra. 

In the present case it has real efficacy because of the suspicious circumstances 
surrounding the change, its presentation to the company only after death, and 
because of the conduct of the father in applying for appointment as general 
guardian, as if the proceeds of the policy belonged to the infant. It was only 
after this event that his adverse claim to individual ownership was asserted. The 
father contends, howeyer, that the insured, by the execution of the paper, had 
done all that it was possible for her to do to effect the change of beneficiary. 
His counsel cites certain authorities which have recognized the new designation 
or assignment where’ such circumstances exist. White v. White (Sup.) 194 
N. Y. S. 114; Luhrs v. Luhrs, 123 N. Y. 367, 25 N. E. 388, 9 L. R. A. 534, 20 Am. 
St. Rep. 754; Lahey v. Lahey, 174 N. Y. 146, 66 N. E. 670, 61 L. R. A. 791, 95 
Am. St. Rep. 554; Hall v. Prudential Life Insurance Co. of America, 132 Misc. 
Rep. 162, 229 N. Y. S. 228. These authorities, however, are not applicable to the 
situation here. They involve circumstances where the policy had been lost, and, 
although the new designation had been properly filed, it was impossible to secure 
the indorsement to the original policy (Matter of Lynch’s Estate [Sur.] 237 
N. Y. S. 663, Wingate, S.), or where the designation had been delivered to the 
company before death and the indorsement had not been completed by the com- 
pany. These exceptions to the general rule, requiring compliance with conditions 
of the policy, are also mentioned in the opinion in the Schoenholz Case, 234 
N. Y. 24, at page 29, 136 N. E. 227, 228, as follows: “The courts, in favor of one 
claiming to have been designated as a beneficiary for a valuable consideration, 
will excuse exact compliance with the provisions of the policy where the attempt 
at such compliance has been substantial and its full success prevented by some 
cause not within the control of the person attempting to make the change.” 

None of these elements is present in the existing proceeding. The policy 
was in the family apartment where it was available for presentation to the com- 
pany for indorsement by either the father or his oldest son, who drew the in- 
strument which named the new beneficiary. The change of beneficiary was 
never delivered to the company before the death of the insured. No valuable 
consideration supports the change of beneficiary. The equities in favor of the 
father are subordinate to those which may be invoked in the infant’s behalf. 
While the purpose of the decedent to effect a change from the son to the 
father may be clear, the failure to comply with the requirements has defeated 
it. As stated by Chief Judge Hiscock, in Schoenholz v. New York Life In- 
surance Co. (supra), 234 N. Y. at page 31, 136 N. E. 229: “While this misconcep- 
tion may result in an unfortunate miscarriage of purpose we do not see how it can 
now be corrected.” 

Submit decree on notice holding that the proceeds of the insurance policy 


are the property of the infant and directing delivery thereof to his general 
guardian. 


NEW YQRK LIFE INS. CO. v. DICKLEN. 
Supreme Court, Special Term, New York County, December 30, 1929. 
238 New York Supplement 684. 

1. INSURANCE—STATUTE MAKING ATTEMPT TO COMMENCE AC- 
TION EQUIVALENT TO COMMENCEMENT THEREOF HELD AP- 
PLICABLE TO ACTION TO CANCEL LIFE POLICY INCONTEST- 
ABLE AFTER TWO YEARS (Civil Practice Act, § 17; Laws 1921, c. 407, 
amending Insurance Law, § 101). 
Civil Practice Act, § 17, providing that attempt to commence action 1s equl- 

valent to actual commencement thereof, within provisions of the act limiting 

time for commencement of actions, held applicable to insurance company’s action 
to cancel life policy, which provided that policy should be incontestable after 
two years from its date, except for nonpayment of premium, notwithstanding 
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said incontestable clause did not follow exact language of Laws 1921, c. 407, 
amending Insurance Law, § 101, as against defendant’s contention that such 
statutory provisions are inapplicable to limitation created by private contract, 
as distinguished from those prescribed by law. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


Action by the New York Life Insurance Company against Rebecca Dicklen. 
On defendant’s motion to dismiss the complaint. Denied. 

William Klein, of New York City (Jeremiah T. Mahoney and Milton R. 
Weinberger, both of New York City, of counsel), for the motion. 

Louis H. Cooke, of New York City (Ferdinand H. Pease, of New York City, 
of counsel), opposed. 

Levy, J. The defendant moves to dismiss the complaint upon the ground that 
the action was not timely instituted. The suit is brought by plaintiff, a life 
insurance company, against the beneficiary named in two policies issued by it, 
to cancel and rescind the same by reason of alleged misrepresentations made 
by the assured. The policies bear the date July 29, 1927, and the assured died 
on January 4, 1928. Each policy contained a provision that “this policy shall 
be incontestable after two years from its date of issue, except for nonpayment 
of premium.” The summons was not served on the defendant until September 
18, 1929, but on July 27, 1929, a copy thereof was delivered to the sheriff of New 
York county. 

[1] The question presented is whether the plaintiff is entitled to the bene- 
fits of section 17 of the Civil Practice Act, which provides that an attempt to 
commence an action is equivalent to the actual commencement, “within the 
meaning of each provision of this act which limits the time for commencing an 
action, when the summons is delivered, with the intent that it shall be actually 
served, to the sheriff, * * * of the county, in which that defendant, * * * 
resides or last resided,” provided that such delivery of the summons be followed 
within 60 days after the expiration of the time limited for the commencement 
of the action by service of the summons upon the defendant. 

_ [2] The defendant argues that the provisions of section 17 of the Civil Prac- 
tice Act do not apply to limitations created by private contract as distinguished 
from those prescribed by law. In support of this contention, reference is made 
to the language of section 10 of the Civil Practice Act, to the effect that the 
provisions of article 2 of the act (sections 10 et seq.) dealing with “Limitations 
of Time” constitute “the only rules of limitation applicable to a civil action 
or special proceeding,” except where a different limitation is specially prescribed 
by law “or a shorter limitation is prescribed by the written contract of the parties.” 
It is definitely settled, however, that section 10 does not exclude contracts fixing 
special limitations from the scope of the general provisions of article 2, relating 
to such matters as attempts to commence actions and suspension of the statute 
of limitations during periods of disability. 

In Hamilton v. Royal Ins. Co., 156 N. Y. 327, 50 N. E. 863, 42 L. R. A. 485, 
the court held that section 399 of the Code of Civil Procedure, the predecessor 
of section 17 of the Civil Practice Act, was applicable in the case of limitations 
fixed by private contracts, as well as where the limitations were statutory. The 
court discussed the provisions of section 414 of the Code of Civil Procedure, 
the predecessor of section 10 of the Civil Practice Act, and declared that they 
were not intended to deprive contracts fixing special limitations of the benefit 
of the general provisions of what is now article 2 of the Civil Practice Act. 
Judge Martin, writing the opinion of the court, said at page 332 of 156 N. Y.,, 
50 N. E. 864: 

“To sustain the decision of the court below, great reliance is placed upon 
section 414 of the Code, which declares that the provisions of chapter 4 consti- 
tute the only rule of limitation applicable to a civil action, except in a case 
where a different limitation is specially prescribed by law, or a shorter limita- 
tion is prescribed by the written contract of the parties. It is to be observed 
that the provisions of that section refer only to rules of limitation contained in 
that chapter, and do not attempt to deal with any other subject. Obviously 
the phrases ‘rules of limitation’ was not intended to include or affect the general 
provisions of that chapter to which we have adverted, but refers only to periods 
of limitation. That section does not exempt limitations which are specially pre- 
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scribed by law, or by the written contract of the parties, from the operation 
of any of the provisions of chapter 4, except so far as they establish different 
periods of limitation. Indeed, this court has distinctly held that section 414 does 
not exempt limitations specially prescribed by law from any of the provisions 
of chapter 4, except those which establish different periods of limitation. Hayden 
v. Pierce, 144 N. Y. 512, 518, 39 N. E. 638; Titus v. Poole, 145 N. Y. 414, 40 N. E. 
Za" 

Nor is the basis of this decision in the Hamilton Case, the fact that the 
period of limitation contained in the policy there involved had been inserted in 
obedience to statute. The court’s opinion at pages 333 to 336 of 156 N. Y., 50 
N. E. 864, 865, indicates that it took the view that the provisions of the prede- 
cessor of section 17 of the Civil Practice Act applied equally to cases where the 
limitation was fixed by statute and those where it was the result of a private 
contract. Subsequent authorities have cited the Hamilton Case for the proposi- 
tion that no distinction is to be drawn—in applying the general provisions regard- 
ing attempts to commence actions, suspension of the statute of limitations during 
periods of disability, etc—between limitations created by statute and those 
imposed by private contract. Comey v. United Surety Co., 217 N. Y. 268, at 
pages 272, 273, 111 N. E. 832, Ann. Cas. 1917E, 424; Matter of Selwyn Realty 
— 184 App. Div. 355, 170 N. Y. S. 491, affirmed 224 N. Y. 559, 120 N. E. 
876. 

In the Hamilton Case, the action was commenced by the assured on a policy 
which provided that no suit thereon could be maintained unless commenced 
within 12 months next after the fire. The defendant, urges that such a pro- 
vision is not at all similar or analogous to the incontestability clause contained 
in the policies which form the basis of the present action, pointing out that 
one refers to suits in affrmance of the policy, and the other to litigation seeking 
avoidance. Although there is, undoubtedly, this difference between the clauses, 
it seems to me that it is insufficient to form the basis for refusing to apply 
the principles laid down in the Hamilton Case to the instant policies. Whether 
the assured is allowed a specified time within which to enforce the policy, or 
the company a given period to disaffirm it, the fact remains that, in each in- 
stance, the parties have limited the time to commence the action by private 
contract, and, under the reasoning of the Hamilton Case, are entitled to the 
benefit of the general provisions of article 2 of the Civil Practice Act. 


It is quite true, as pointed out by the defendant, that the Court of Appeals 
in the Hamilton Case referred to the fact that the provision of the policy fixing 
a period of limitation within which to commence action had been inserted in 
compliance with a statute prescribing the terms and contents of the policy, 
This, however, furnished at most cumulative support for the court’s decision. 
But, even if it be assumed that the Hamilton Case is to be confined as an 
authority to a situation where the limitations in a contract have been inserted 
in obedience to a statutory provision, the defendant’s position is no better, since 
the incontestability clause falls within that very category. The mere circumstance 
that the incontestability clauses in the policies herein sought to be avoided 
do not follow the exact language of the amendment to the statute (chapter 407, 
Laws 1921, amending Insurance Law, § 101) does not alter the fact that the 
provision giving the insurance company only two years from the issuance of 
the policy within which to contest it is the result of mandatory legislation. 
Indeed, the incontestability clause in the present policies is even more favorable 
to the assured than the amended statute requires. It provides that the policy 
shall be incontestable after two years from its date of issue, whereas the statu- 
tory provision is that it shall be incontestable after it has been in force for 
two years during the lifetime of the assured. 


In concluding, I might observe that I am not unmindful of the recent de- 
cision of the Court of Appéals in Jensen v. Metropolitan Life Ins. Co., 251 
N. Y. 336, 167 N. E. 462, 463, to which my attention has not been drawn by 
counsel. In that case the court held that the insurer’s right to contest was 
suspended during the period elapsing between the death of the assured and the 
issuance of letters testamentary to the personal repersentative. Judge Hubbs, 
writing for the Court of Appeals, declared: “Such contest must be commenced, 
however, within two years, counting the time from the issuing of the policy 
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to the death of the insured, and from the granting of letters to the commence- 
ment of the contest.” No reference was made in the opinion to section 21 of 
the Civil Practice Act, which provides that “the term of one year after such 


letters are issued is not a part of the time limited for the commencement of 
such an action.” 


The failure of the court to invoke the provisions of section 21 was un- 
doubtedly due to the fact that the contest in the Jensen Case was begun, not by 
the institution of an action by the insurer, but by the latter’s service of an answer 
disclaiming liability. See, Killian v. Metropolitan Life Ins. Co., 251 N. Y. 44, 166 
N. E. 798. The service of an answer, though it may constitute the commence- 
ment of a contest, is not the commencement of an “action,” and section 21 of 
the Civil Practice Act, which deals only with the time limited for the com- 
mencement of an action, therefore does not seem to apply. 

For the reasons indicated, it seems to me that the Hamilton Case is decisive 
of the present application. Motion denied. 


NAUDZIUS v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Term, Second Department. October 25, 1929. 
238 New York Supplement 702. 

1. INSURANCE—EVIDENCE CONCERNING MISREPRESENTATIONS IN 
APPLICATION FOR INSURANCE SUED ON IN RECORD AND NOT 
STRICKEN OUT MUST BE CONSIDERED. 

Where evidence showing misrepresentations in application for insurance sued 
on was in record, and never was stricken out, evidence had to be considered. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

2. WITNESSES— STATUTE EXCLUDING TESTIMONY OF PHYSICIAN 
HELD INAPPLICABLE TO EXCLUDE CERTIFICATE THAT IN- 
SURED WAS TREATED FOR TUBERCULOSIS, WHERE SIGNER 
WAS NOT SHOWN TO BE PHYSICIAN (Civil Practice Act, § 352). 
Where trial court found that there was no proof to show person signing cer- 

tificate, which stated insured had been treated for tuberculosis prior to applying 

for insurance sued on, was in fact physician, Civil Practice Act, § 352, excluding 
testimony of physician acquired in attending patient in professional capacity, was 
inapplicable to exclude certificate. 

(For other cases, see Witnesses, Dec. Dig. § 208[1].) 

3. INSURANCE — CERTIFICATE SHOWING INSURED HAD _ BEEN 
TREATED FOR TUBERCULOSIS THOUGH SIGNED BY PHYSICIAN, 
WAS ADMISSIBLE AS ADMISSION BY PARTY PRESENTING 
PROOFS OF DEATH OF WHICH CERTIFICATE WAS PART. 

Though person signing certificate that insured had been treated for tubercu- 
losis prior to applying for insurance sued on was physician, certificate forming 
part of proofs of death was admissible, not as statement of person signing it, but 
as admission on part of person presenting proof of death. 

(For other cases, see Insurance, Dec. Dig. § 647.) 

Appeal from Municipal Court, Borough of Brooklyn, Third District. 


Action by Andrew Naudzius against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed on the law, and com- 
plaint dismissed. 


Argued September term, 1929, before Cropsey and Lewis, JJ. 

Edward M. & Paul Grout, of New York City, for appellant. 

John Urevich, of New York City, for respondent. 

Per CurtaM. [1-3] Judgment unanimously reversed upon the law, with $30 
costs to appellant, and complaint dismissed, with appropriate costs in the court be- 
low. This disposition of the judgment makes unnecessary consideration of the or- 
der denying the motion to take a deposition. Therefore, the appeal from that or- 
der is dismissed. The trial court apparently disregarded the uncontradicted evi- 
dence that showed there were misrepresentations in the application for the insur- 
ance. Because of the belief that the evidence was incompetent under section 352, 
Civil Practice Act. The evidence, however, was in the record, and never was 
stricken out, and therefore had to be considered. 

The trial court further found that there was no proof to show that the person 
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signing the certificate, which stated that the insured had been treated for tubercu- 
losis prior to applying for the insurance, was in fact a physician. If that was so, 
then, of course, section 352, Civil Practice Act, would have no application. But, 
even if it were considered that that person was a physician, the certificate was 
properly received in evidence, because it formed a part of the proofs of death, and 
in such a case is admissible, not as a statement of the person signing it, but as an 
admission on the part of the person presenting the proofs of death, namely, the 
plaintiff. Buffalo Loan, Trust & Safe Deposit Co. v. Knights Templar & Ma- 
sonic Mut. Aid Ass’n, 126 N. Y. 450, 27 N. E. 942, 22 Am. St. Rep. 839; Hanna v. 
Connecticut Mut. Life Ins. Co., 150 N. Y. 526, 44 N. E. 1099; Spencer v. Citizens’ 
Mut. Life Ins. Ass’n, 142 N. Y. 505, 510, 37 N. E. 617; Rudolph v. John Hancock 
M. L. Ins. Co., 251 N. Y. 208, 167 N. E. 223. There was no material issue of fact 
raised on the trial, and the plaintiff declined to take the deposition of the person 
who signed the certificate. Hence a new trial should not be granted. 
The defendant is entitled to judgment. 


NORTHERN LIFE INS. CO. v. BURKHOLDER et al. 
Supreme Court of Oregon. Jan. 14, 1930. 
283 Pacific Reporter 739. 


1. INSURANCE—FIANCEE HAD INSURABLE INTEREST IN LIFE OF BE- 


TROTHED. 
Fiancee of insured had an insurable interest in life of her betrothed. 
(For other cases, see Insurance, Dec. Dig. § 116[1].) 


2. INSURANCE—EXISTENCE OF ENGAGEMENT OF MARRIAGE WAS 
GOOD CONSIDERATION TO SUPPORT DESIGNATION OF FIAN- 
CEE AS BENEFICIARY. 

Existence of an engagement of marriage between beneficiary and insured 
was a good consideration to support fiancee’s designation as a beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

3. INSURANCE—ADMINISTRATOR, AFTER DEATH OF INSURED, 
COULD NOT DISPUTE INSURED’S DESIGNATION OF FIANCEE AS 
BENEFICIARY OF POLICY. 

Administrator of the estate of deceased insured had no right, after death 
of insured, to dispute his designation of fiancee as beneficiary in insurance policy, 
without following technical method prescribed by policy, which was for benefit 
or convenience of insurance company, which, by bringing money into court, 
waived requirements of policy in such regard and indicated in complaint in inter- 
pleader an intent to waive requirements of policy for change of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 

Rand, J., dissenting. 

In Bank. ; 

Appeal from Circuit Court, Multnomah County; Louis P. Hewitt, Judge. 

Interpleader by the Northern Life Insurance Company against Thelma 
Marie Burkholder, W. P. Snook, administrator of the estate of Fred Marti, 
deceased, and another, wherein defendant first-named filed a cross-complaint. 
Decree in favor of defendant Snook, and defendant Burkholder appeals. Re- 
versed, with modifications. ; 

This suit was begun by the plaintiff by a complaint in the nature of a bill 
of interpleader, setting forth substantially that the plaintiff is a life insurance 
company. 

II. “That on or about the 15th day of April, 1926, plaintiff issued and de- 
livered to Fred Marti, then a resident of Corbett, Oregon, its policy of in- 
surance bearing said date, and numbered M—30241, whereby in consideration of 
the full payment of the premium therein provided, plaintiff insured the life of 
said Fred Marti in the sum of three thousand dollars ($3,000.00), and further 
providing that on proof that his death occurred while said policy was in force 
and effect, and upon the surrender of said policy, the plaintiff would pay to the 
estate of said Fred Marti, or his executors, administrators or assigns, the sum 
of three thousand dollars; that said Fred Marti in his application for said pol- 
icy expressly reserved the right to change the beneficiary of said insurance 
policy; that on or about the 19th day of August, 1926, Fred Marti died at Corbett, 
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in Multnomah county, Oregon, and at said time said policy was in full force and 
effect, and by the terms thereof plaintiff was liable to pay the said sum of three 
thousand dollars less the balance of unpaid first year’s premium thereon, as 
herinafter alleged.” 

III. “That after the death of said Fred Marti it was discovered that the 
beneficiary under the said policy of insurance had been apparently changed, but 
without any knowledge of or notice to plaintiff; that plaintiff is informed that 
at some time subsequent to the delivery of said policy to said Marti by plaintiff, 
he attempted to and in effect did alter or change the beneficiary from the 
original manner in which the policy was issued by inserting thereupon in hand- 
writing on said policy the name ‘Thelma Maria Burkholder’ in the place for 
‘beneficiary’ and it has been represented to this plaintiff that said handwriting 
is that of said Fred Marti and that he intended to and thereby did name said 
Thelma Marie Burkholder, of Corbett, Oregon, as the beneficiary under said 
policy; that under the rules and regulations of this plaintiff and the terms of 
said policy, a notice of change of beneficiary should have been sent to plain- 
tiff together with the policy for proper indorsement but plaintiff is willing to 
have the proceeds of said policy paid over to whomever may be determined to 
be legally entitled thereto.” 

It is further alleged that defendant Thelma Marie Burkeholder claims the 
proceeds of said policy on the ground that she is the beneficiary under said 
policy as the fiancee of deceased; that Brandenberger claims the proceeds of the 
policy as a representative of certain brothers and sisters of deceased, who 
reside in Switzerland, and of which nation Brandenberger is consul at Portland, 
and that defendant Snook claims the proceeds as administrator of deceased. 
The complaint proceeds as is usual in suits in interpleader showing the difficulty 
in determining which of the three claimants is entitled to the fund, and brings 
the fund into court depositing it with the court asking that the claimants be 
required to interplead; that plaintiff have the sum of $350 from the fund as its 
costs and attorney’s fee arising herein, and that it be discharged from further 
litigation herein. No question is raised by any of the claimants as to the 
propriety, or form of the complaint. On motion, the interpleader was allowed. 
Thereupon the defendant Brandenberger answered, admitting the capacity of the 
plaintiff in interpleader and the issuance of the policy as alleged in the com- 
plaint, and further answered as follows: 

“For answer to paragraph III of the bill of complaint this defendant admits 
that after the death of Fred Marti it was discovered that the deceased had 
attempted in his lifetime to change the beneficiary named in the policy; that 
in the policy of insurance the beneficiary was named as the estate of Fred Marti, 
his executors, assigns or administrators; that by the terms of said policy it 
was provided that the insured might change the beneficiary in said policy by 
obtaining such endorsement on the policy by the president or the secretary of the 
company; and that this became and was a condition of making such a change; 
that without notice to the company, and without obtaining an endorsement 
of such change of the policy by the president or secretary of said company, the 
name of Thelma Marie Burkholder as beneficiary was found to have been 
written in said policy in place of the estate of said Marti, but said Marti never 
notified the company of said attempted change and the company did not know 
thereof until after his death; and that said change was made without the consent 
or knowledge of the estate of said deceased, or of his executors, or administra- 
tors, or of his heirs hereinafter named, who were and are entitled to receive the 
proceeds of said policy from his estate; and that said attempted change of bene- 
ficiary was illegal and without effect; and that the plaintiff is without authority 
to waive the failure of the deceased to comply with the terms of the policy in 
respect to the manner of changing the beneficiary therein.” 


Omitting matters, not material here, said defendant further answered as 
follows: 


“Answering paragraph VI, this defendant alleges that he is the duly and 
regularly appointed consul of the republic of Switzerland and that he is stationed 
and resides at Portland, Oregon, and denies that he is claiming the proceeds 
of said policy be paid to himself, but alleges that he has a power of attorney 
from the brothers and sisters of said Fred Marti, deceased, who are his only 
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heirs at law, the said Fred Marti having been unmarried and at the time of his 
decease having had no father or mother living, which power of attorney author- 
izes and directs this defendant to collect the proceeds of said policy for the 
benefit of said heirs who are entitled to the same, but this defendant alleges 
that he expects to make such collection through W. P. Snook, the duly appointed 
administrator of the estate of said Fred Marti, deceased, and this defendant joins 
with said administrator in the defense of this suit as against the claim of the 
defendant, Thelma Marie Burkholder.” 

The allegations in regard to attorney’s fees were denied, and other allega- 
tions of the complaint, not above noted, were admitted. The answer prayed 
that defendants Snook and Thelma Marie Burkholder be required to inter- 
plead and settle the disposition of the fund between themselves, and an order 
was made accordingly. 

Thereupon Thelma filed her answer and cross-complaint admitting the para- 
graphs of plaintiff’s complaint heretofore quoted, except as set up in her cross- 
complaint, and excepting formal denials of matters not important here. Her 
cross-complaint, after stating the character of the plaintiff and its business as an 
insurance company, the italics appearing therein, which indicate the most im- 
portant features of the cross-complaint, being retained as they appear in the 
abstract, continues as follows: 

“That on or about, to wit: the day of December, 1925, this defendant, 
Thelma Marie Burkholder, became betrothed to said Fred Marti, and at the 
time of his death he was negotiating for the building of a house for their home 
when they should be married and said betrothal or engagement to marry continued 
unto the death of said Fred Marti, and at the time of his death this defendant was 
the promised wife of said Fred Marti. 

“That on, or about, the 15th day of July, 1926, said Fred Marti told this de- 
fendant that it was his intention to make over said policy of insurance to her, and 
have it made payable to her, so that in case of his death she would be the beneficiary 
therein and thereunder, and again, on, or about, the 11th and 15th days of August, 
1926, he again spoke to her of his intention and again told this defendant that he 
was going to make her the beneficiary in said policy, and would cause said policy 
to be, at once, made payable to her, instead of to his executors, administrators or 
assigns. 

“That said Fred Marti departed this life on the 19th day of August, 1926, at 
which time all premiums and moneys due and payable to plaintiff, as premiums on 
said policy, at that time were fully paid. 

“That immediately prior to the death of said Fred Marti, and about the time 
he informed this defendant of his said intention to make over said policy of life 
insurance to this defendant, his intended bride, and to make her the beneficiary in 
said policy, he the said Fred Marti, by his own handwriting, wrote in on the face 
of said policy, and in the space where the name of the beneficiary is usually and 
generally written, the full name of this defendant, besides her postoffice address, 
by which act he intended to and believed he was actually making over said policy, 
and did make over said policy to his intended wife, this defendant, changing the 
beneficiary from his estate to his intended wife, this defendant, and by said act did 
make her the beneficiary of the proceeds of said policy. 

“That on the 19th day of August, 1926, plaintiff was duly notified of the death 
of said Fred Marti, and proper and complete proofs of death have been furnished 
plaintiff, and defendant Thelma Marie Burkholder, has offered to surrender said 
policy to plaintiff, and has made due and proper demand upon plaintiff for payment 
of said sum of $3,000.00 claiming same as the beneficiary in and under said policy, 
as was the manifest and plain intention of said Fred Marti, that she should be the 
recipient of the proceeds of said policy of such beneficiary. 

“That said Fred Marti and this defendant each fulfilled and performed all of 
the agreements and conditions of said policy of insurance on their part, and on the 
part of either of them to be kept and performed. 


“That neither of the other defendants herein have any interest, right, title or 
equity in the fund, the subject of this suit, namely, the proceeds of said policy of 
life insurance, or the fund tendered or paid into court by plaintiff, this defendant 
Thelma Marie Burkholder alleging the fact to be that she is the sole owner of, and 
the only one entitled to receive said proceeds and funds.” 

The defendant Snook, as administrator, answered, admitting substantially all 





696 The Insurance Law Journal, Vol. 74 [April, 1930 


the allegations of the complaint of plaintiff, except as thereinafter specifically de- 
nied, set up his appointment as administrator of the estate of Marti, and, among 
other matters, alleged the following: 

“For further answer to paragraph III of the bill of complaint this defendant 
admits that after the death of Fred Marti, it was discovered that the deceased _ 
attempted in his lifetime to change the beneficiary named in the policy, the sai 
beneficiary being the estate of said Fred Marti; that by the terms of said policy 
it was provided that the insured tfnight change the beneficiary in said policy by ob- 
taining such endorsement on the policy by the president or secretary of the company 
and that said endorsement became and was a condition of making such a change; 
that without notice to the plaintiff company and without obtaining such endorse- 
ment the said Fred Marti wrote in the original policy the name of Thelma Marie 
Burkholder as beneficiary in said policy without first giving notice thereof or any 
notice to the plaintiff company and the said plaintiff company had no knowledge 
thereof until after his death; that said change was made without the consent or 
knowledge of the estate of said deceased or of his administrators or of his heirs 
and that defendant W. P. Snook, administrator of the estate of Fred Marti, de- 
ceased, is entitled to receive the proceeds of said policy for his said estate; and 
that said attempted change of beneficiary was illegal and without effect and in vi- 
olation of the terms and conditions of the said policy of insurance between plaintiff 
company and said deceased; and that plaintiff is without authority to waive the fail- 
ure of the deceased to comply with the terms of the policy in respect to the manner 
os changing the beneficiary therein,” and also denied liability for the attorney’s 
ee. 

A further and separate answer to the cross-complaint Thelma Marie Burk- 
holder, after setting forth the terms of the policy, contains, inter alia, the following: 

“That said Fred Marti died in Corbett, Multnomah county, Oregon, on or 
about August 19, 1926, without having made a change in the beneficiary under said 
policy in accordance with the terms and manner pointed out in said policy for mak- 
ing such change as aforesaid; and that after his said death that proof of the same 
was made to said company; and that plaintiff company became indebted to the es- 
tate of said Fred Marti in said sum of three thousand dollars, which sum became 
payable to the administrator of the said estate. 

“That this defendant alleges and claims that the manner pointed out in said 
policy for a change in beneficiary is the exclusive method of making such change; 
and that the deceased had no right to attempt to change such beneficiary without 
conforming to the method pointed out in said policy; and that said attempted 
change is ineffective and invalid; and that the plaintiff has no right or authority to 
waive the failure of the deceased to comply with the method pointed out in said 
policy for making such change.” : 

A reply, denying everything inconsistent with the original answer and cross- 
complaint, having been filed, the case was heard, and findings and a decree in favor 
of the administrator were made by the circuit court, from which decree the de- 
fendant Thelma Marie Burkholder appeals. 

Arthur Langguth, of Portland, for appellant. 


Richard Sleight, of Portland (with T. Walter Gillard and Gus C. Moser, both 


of Portland, on the brief), for respondent. 


McBring, J. This case presents some new and perplexing features, which 
differentiate it from most of the cases which are cited in the brief of counsel and 
the excellent opinion of the learned circuit judge. The facts are practically undis- 
puted. The deceased was betrothed to Miss Thelma Marie Burkholder, the date of 
the engagement being in December, 1925. On April 15, 1926, the decedent secured a 

olicy on his life in the plaintiff company, whereby he was insured for the sum of 
3,000, payable to himself on the anniversary of his 65th birthday, upon the sur- 
render of the policy, or, upon his death before that date, payable to his estate. In 
the application, and in his policy, he reserved the right to change the beneficiary, 
such change to be effected in the manner specified in the policy, which provisions 
are as follows: 

“Change of Beneficiary. The insured, if not otherwise specified herein, and if 
no assignment has been made, reserves the right to change the beneficiary by ob- 
taining such indorsement on the policy by the president, or secretary of the com- 
pany, and he may by like method waive such privilege, thereby irrevocably deter- 
mining the beneficiary.” 
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“Register of Change of Beneficiary. Note—No change, designation, or declar- 
ation shall take effect until indorsed on this policy by the company at the home 
office. * * * Date indorsed. Beneficiary indorsed by ——.” 

It is conceded by all parties that no indorsement of any change on the policy 
was ever made by the president or secretary, nor was any attempt made by the de- 
ceased to procure such indorsement. It is also conceded by both parties that the de- 
ceased in his own handwriting wrote the name of Thelma Marie Burkholder upon 
a blank space in the policy left for the name of the beneficiary, and immediately 
preceding the designation of the “estate” of deceased, already in the policy. As 
throwing some light upon the intention of deceased, the following testimony given 
by Thelma Marie Burkholder may be referred to: 

“Q. Do you remember of him taking out a life insurance policy in the Northern 
Life Insurance Company? A. Yes, sir. 

; “Q. Did he ever discuss that with you, or talk about it? A. Yes; several 
times. 

“OQ. Do you know what month or what time he took this policy? A. The 15th 
of April, I believe. 

“Mr. Sleight: Q. What year? A. 1926. 

“Mr. Langguth: Q. What conversation, if any, did you have with him, or he 
with you, in reference to the beneficiary of this policy, if anything should happen 
to him? Just tell the court what conversation took place, and on what occasions, 
and so on. A. Well, after we were engaged, he said he thought that I should be 
the beneficiary, if anything should happen to him. 

‘2. You mean after the policy was issued? A. After the policy was issued; 
yes. 

“Q. Now, back to the question of insurance, was that all he said at that time, 
that he wanted the insurance to be made payable to you? A. Made payable to me. 
He said he thought that I should be entitled to it, because he thought a good deal 
of me and he thought that I should have it. * * * 

“Q. Was that what brought up the question of his policy? A. He said that he 
was going to sign my name, and he felt that I should have it. 

“Q. And did he tell you how he was going to put your name in, or make you 


beneficiary? A. He said he seen that there was a place in there, and he could put 

it in there himself, and I said I didn’t know whether it would be lawful or not, but 

he said he thought it would, and consequently I think he must have put it there. 
“Q. He hadn’t put it in there at that time? A. No; not at that time. 


“Q. But his conversation would indicate that he was going to do it? A. Yes. 
* kk 


“Q. You saw him only once after the last conversation concerning the writing 
in of the name on the policy? A. That is all. 

“Q. And at that conversation he told you he was going to put your name in? 
A. He said he was going to put my name in there. 

“Q. And did he give you a reason for it, a reason why he was going to do it? 
A. Yes; we were to be married then shortly after that, and he thought I would be 
entitled to be the beneficiary. * * * 

“Q. I hand you policy No. M—30241, Northern Life Insurance Company, is- 
sued to Fred Marti, April 15, 1926, and ask you to examine that and observe the 
handwriting in pencil in the place where the name of the beneficiary is usually put. 
Is that your name? 

“The Court: That is on the front page? ; 

“Mr. Langguth: On the front page of the policy. 

“O. Is that your name? A. Yes; that is my name. 

“O. And whose handwriting is that? A. Marti’s. 


“Q. The man that you were engaged to be married to? A. Yes, sir. 

“QO. I call your attention to an inside page that is numbered two, under page 
marked “These Provisions are Applicable Only to Accident and Health Insurance.’ 
The lower part of the page, under ‘Copy of Application,’ paragraph 10, says: ‘Pol- 
icy to be payable in case of death under its provisions to.’ Then comes: ‘Name of 
Beneficiary, T. M. Burkholder; address, Corbett, Oregon.’ Whose handwriting is 
that? A. That is Marti’s. 


“Q. And is that your name that he has written in there? A. That is my ini- 
tials and name. ° 


“Q. Referring back to the front page of the policy, I observe the name is spelled 
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T-e-l-m-a, Telma. How do you think that occurred? A. Well, just his way that 
he used to call me. He used to call me by that name. 

“Q. What was his nationality? A. He was Swiss. 

“Mr. Sleight: We will say, Mr. Langguth, if you want to, to save time, we will 
concede that that meant her. 

‘Mr. Langguth: I want it in the record, is all. 

“Q. That was the way he pronounced your first name? A. Yes. 

“Q. In his pronounciation of words commencing with ‘th,’ did he usually drop 
the correct pronunciation, and adopt the plain ‘t,’ similar to German? A. Yes. 

“Q. So that he called you ‘Telma,’ instead of ‘Thelma’? A. Yes, sir. 

“Mr. Langguth: I offer this in evidence. 

“Q. Thelma, you are claiming this insurance fund under this policy by virtue 
of his telling you that he wanted you to be the beneficiary, and his act in writing 
your name in the policy? A. I do. ‘yg 


[1-3] Thelma, on cross-examination, testified that she had no knowledge of the 
fact that her name had been written into the policy until after the death of Marti, 
and that she had never had possession of the policy. That she had an insurable in- 
terest in the life of decedent Marti is well settled by the authorities. The existence 
of an engagement of marriage between Thelma and the deceased was certainly a good 
consideration to support her designation as a beneficiary, and, as the Missouri case 
cited below seems to indicate, perhaps.‘a valuable consideration. 37 C. J. 395, 
§ 6lcc; Chisholm vy. National Capitol Life Ins. Co., 52 Mo. 213, 14 Am. Rep. 414, 
So we have here a case where the new beneficiary is competent to take, where the 
insured wishes to invest her with the right to receive the proceeds of the policy, 
and where he ignorantly attempts to carry out that intent in a manner different 
from that presented in the policy. Now, in an equity proceeding, where, so far 
as Thelma is concerned, the object is to require the carrying out of the actual 
conceded intent of the insured, who has the right to object? When the change, or 
attempted change, was made, Marti’s “estate” was in effect himself. There was no 
administrator in existence, and no actual beneficiary in existence, whose consent was 
required. The contract at the time was a two-party contract, the insurer and the 
insured. He could forfeit the policy for nonpayment, and there was no “benefi- 
ciary” who could step in and keep up the payments, or claim the right to a paid-up 
policy equal to the amount of premiums paid. So, between him and his estate, 
there was no distinction. What he did, his “estate” through him consented to, and 
what he did bound his administrator. This view is supported by the authorities. 
big seni Insurance Co. v. Deyerberg, 101 N. J. Eq. 90, 137 A. 785; Gaines & Co. 

Gaines, 99 S. W. 600, 30 Ky. Law Rep. 710; Metropolitan Life Ins. Co. v. Fi- 
delity Nat. Bank & Trust Co., 206 Mo. App. 676, 229 S. W. 399. 


A distinction is to be drawn between the usual old-line policies of insurance, 
such as the plaintiff has here, and so-called policies issued by certain mutual benefit 
societies. As a rule, in the former the insured i is, as here, the owner of the policy. 
In the benefit certificates issued by many of the latter associations, it has been 
held that, under the rules of many such associations, the insured is not the absolute 
owner of the policy, but has a mere power of appointment, and that such power 
cannot be exercised, except in the manner designated by the rules of the associa- 
tion. While this rule is not the invariable one, but depends largely upon the rules 
and by-laws of the particular association, it is sufficiently constant to account for 
many of the decisions holding for a strict compliance with the rules of the associa- 
tion in changing a beneficiary. The reason for this distinction is made apparent in 
Faubel v. Eckhart, 151 Wis. 155, 138 N. W. 615, which cites other cases to the 
same effect. We are of the opinion that the administrator, who merely steps in the 
shoes of the deceased, is not in a position to urge the fact that deceased did not 
exercise his right of selecting a beneficiary, or in transferring the policy regularly, 
unless the insurer has objected to the transfer of the designation. The insurer has 
made no such objection. It has brought the money into court, stated the facts, 
which are not denied by the administrator, and declares itself entirely willing 
that the court shall adjudge the fund to whomsoever it deems legally entitled thereto. 

It has been held by this court in Rhodes v. Equitable L. Assurance Society of 
United States, 109 Or. 586, 220 P. 736, that an insurer waives any right it may 
have as to a procedure in designating a beneficiary by paying the money into court, 
citing with approval Woodmen of the World v. Rutledge, 133 Cal. 640, 65 P. 
1105; Titsworth v. Titsworth, 40 Kan. 571, 20 P. 213; Hall v. Allen, 75 Miss. 205, 
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22 So. 4, 65 Am. St. Rep. 601; and, until we conclude that our opinion is so 
contrary to reason and authority that it should be overruled, it governs that phase 
of this case. We are not so satisfied. On the contrary, we are of the opinion that 
authority supports the doctrine announced in that opinion. We do not say that 
a mere count of opinions may predominate in favor of the rule as contended for 
by appellant, because there are some authorities holding to the contrary; but, 
taking into consideration the reasoning of the opinion, we are satisfied with the 
holding in Rhodes v. Equitable L. Assurance Society of United States, supra, so 
far as it applies to cases like the present. Supporting that rule to a greater or 
less extent are the following cases cited by counsel for appellant: Opits v. Karel, 
118 Wis. 527, 95 N. W. 948, 62 L. R. A. 982, 99 Am. St. Rep. 1004; Wentworth v. 
E. L. A. Society, 65 Utah, 581, 238 P. 648; Manning v. A. O. U. W., 86 Ky. 136, 
139, 5 S. W. 385, 9 Am. St. Rep. 270; Hall v. Allen, 75 Miss. 175, 22 So. 4, 65 
Am. St. Rep. 601; Pleasants v. Locomotive Engineers, etc., Ass’n, 70 W. Va. 
389, 73 S. E. 976, Ann. Cas. 1913E, 490; 2 Joyce, Insurance, § 754; Splawn v. 
Chew, 60 Tex. 532; John Hancock Mut. Life Ins. Co. Adm’r et al v. White, 20 R. 
I. 457, 40 A. 5; 4 Cooley’s Brief on Insurance, 3772; Nally v. Nally, 74 Ga. 669, 
58 Am. Rep. 458; Atkinson v. Metropolitan Life Ins. Co., 114 Ohio St. 109, 150 
N. E. 748; White v. White (Sup.) 194 N. Y. S. 114, 117; Frakes v. Brotherhood 
of Locomotive Firemen (Mo. App.) 204 S. W. 26. 


Not only by the mere fact of bringing the money into court has the company 
waived the requirements of its policy in regard to consent, et cetera, but it has 
used language in the complaint indicating an intent to expressly waive these re- 
quirements. In addition to the language already quoted in the statement, the 
complaint contains the following: 

“That as between said defendants this plaintiff is wholly neutral and there 
is no collusion between this plaintiff and either or any of the defendants, and this 
plaintiff with this, its complaint, pays into this court the sum now due on said 
policy, to-wit: the sum of two thousand nine hundred and 95/100 dollars ($2,900.95), 
the same to be held by this court and paid in accordance with final determination 
of this cause.” 


So we have here a clear and unmistakable designation, under the hand of the 
decedent, that he wished Thelma to receive the proceeds of his insurance policy, 
supplemented by the testimony of Thelma as to the declared intention of the 
decedent, that he intended to make her the beneficiary, and to “make over” the 
policy to her, the reason for such action being that she was shortly to become his 
wife, the last declaration to that effect being some four or five days before his 
death. Whether, after leaving her on that Wednesday night, he sat down with his 
heart full of tender recollections of that last interview, and then and there wrote 
her name as beneficiary into the policy, or whether he made the change on the 
day of his death, or within the intervening four days, we do not know; but at any 
rate we have traced that intention pretty close to the portals of his grave, so close, 
indeed, that it is not denied by the administrator that he intended and “attempted,” 
in the language of the complaint, to make her the beneficiary, making that attempt 
in the manner in which he told Thelma he would make it, and in which mode she 
tacitly acquiesced. It is true that he did not follow the technical method prescribed 
by the policy, but this method was for the benefit or convenience of the company, 
and, so far as this old line insurance company was concerned, the indorsement upon 
the policy by the president or secretary would have been a purely ministerial act, 
which they could not legally have refused, and which requirement the company 
waived as heretofore shown. 

As to the estate of decedent, it was to all intents existent in the decedent him- 
self when he named Thelma as the beneficiary, and after his death his administrator 
had no right to dispute his designation. The claim of the administrator is not on 
behalf of the heirs or the relatives of deceased, but on behalf of the estate, and 
such a claim, if allowed, would be far-reaching and inequitable in its consequences. 
Suppose that in this case, or in any future case, there should have been no living 
relatives, and the administrator should set up the same defense that he makes here, 
and that in deference to some sawdust-stuffed precedent it should be allowed. 
We would then have a case where a dearly loved betrothed girl, who had given love 
for love, had delayed the funeral of her fiancé for ten days, hoping to find some 
relative of deceased, who had from her own slender purse defrayed the expense of 
a respectable funeral for his remains, and to whom it was his last written intent 
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that the proceeds of his policy should pass, and that intent should be set aside and, 
contrary to his proved and expressed wish, the fund should go to his administrator, 
and in default of heirs be escheated to the state. Such a construction would shock 
the conscience of Radamanthus himself, much more the sensibilities of a twentieth 
century court of equity, and yet to give this fund to the administrator in this case 
would be to create just such a precedent as in the case above supposed, since, as 
we have before remarked, the fact that there are heirs, or supposed heirs, is a 
mere incident in this case, and not legally of importance one way or the other. 

The learned judge, who decided this case in the court below, and whose opinion, 
in most respects, is a model of legal research, made, we think, the one mistake of 
applying to the first designation, namely, “to my estate,” the same rule that is so 
often and generally applied where the designation of a beneficiary is a particular 
person, and often a person financially interested. He expressed, and no doubt felt, 
great reluctance in feeling bound to turn this fund over to the administrator. 

Taking a different view of the law in the respects mentioned, we hold that the 
equities here are with Thelma Marie Burkholder, and that she is entitled to the 
fund, but, as the matter was debatable, and the administrator was compelled to 
defend for his own protection, he should be allowed compensation from the fund 
for his attorney’s fees in the sum of $250, and the allowances to the plaintiff, as 
made in the court below, should stand, and neither party will otherwise recover 
costs and disbursements in this court or the court below. 

Brown and Belt, JJ., absent. 

Rand, J., dissents. 


BEAVER TRUST CO. v. NORTHWESTERN MUTUAL LIFE INS. CO. 
SAME v. KERTIS. 
Supreme Court of Pennsylvania. Nov. 25, 1929. 
148 Atlantic Reporter 471. 

1. INSURANCE—INSURED IN LIFE POLICY MAY CHANGE BENEFI- 
CIARY WITHOUT INSURER’S CONSENT, AND CHANGE IS VALID, 
THOUGH NOT NOTED ON POLICY, IF INTENTION IS CLEAR. 
Where life insurance policy reserved right to insured to change beneficiary, 

insured had right to make change without consent of insurer, and assignment 

would be valid whether noted on policy or not, if clear intention of insured to 
so proceed appears, since action of insurer in making indorsement on policy 
changing beneficiary is merely ministerial in character. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2. INSURANCE—NOTATION OF CHANGE OF BENEFICIARY ON LIFE 
POLICY HELD PRIMA FACIE TO JUSTIFY INSURER IN SETTLING 
WITH ONE DESIGNATED. 

Notation on life insurance policy of change of beneficiary pursuant to pro- 
vision therein requiring policy to be returned with request to change beneficiary, 
if change is desired, so that name of new beneficiary can be entered thereon, held 
prima facie to justify insurer in settling with one designated. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

3. INSURANCE—ONE CLAIMING PROCEEDS OF LIFE POLICY PAID 
TO BENEFICIARY DESIGNATED HAS BURDEN TO SHOW CHANGE 
WAS SECURED BY FRAUD, ACCIDENT, OR MISTAKE WITH IN- 
SURER’S KNOWLEDGE. 

Where beneficiary of life insurance policy has been changed, and change 
indorsed on policy, one other than designated beneficiary claiming proceeds 
must prove as against insurer who has satisfied demand that alteration in bene- 
ficiary was secured by fraud, accident, or mistake of which insurer had knowl- 
edge. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 


4. INSURANCE—IN CONSIDERING EFFECT OF INDORSEMENT ON 
LIFE POLICY CHANGING BENEFICIARY, DISTINCTION MUST BE 
DRAWN, WHERE INSURER HAS NO INTEREST AND WHERE IT 
HAS. 


In considering effect of indorsement on life insurance policy changing bene- 
ficiary, distinction is to be drawn where insurer has no interest in controversy, 
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that it, proceeding in which contest is between rival contestants, each demanding 
insurance by virtue of separate transfers, and where insurer has interest. 
(For other cases, see Insurance, Dec. Dig. § 587.) 


5. INSURANCE—MERE INDORSEMENT CHANGING BENEFICIARY ON 
LIFE POLICY DOES NOT IN ITSELF CONSTITUTE ASSIGNMENT. 
Mere indorsement of change of beneficiary on life insurance policy does not 

in itself constitute an assignment, though protecting insurer for payment to one 

designated therein. 
(For other cases, see Insurance, Dec. Dig. § 209.) 


7. INSURANCE—MERE POSSESSION OF LIFE POLICY AND FORWARD- 
ING SAME TO INSURER FOR INDORSEMENT CHANGING BENE- 
FICIARY HELD NOT SUFFICIENT TO SHOW ONE IN POSSESSION 
WAS ASSIGNEE. ; 

Mere possession of life insurance policy and forwarding same to insurer 
for indorsement changing beneficiary held not sufficient to show one in possession 
was assignee thereof. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Appeal from Court of Common Pleas, Beaver County; William A. McCon- 
nell, Judge. 

Separate suits by the Beaver Trust Company, as guardian of Anna Marie 
Kertis, against the Northwestern Mutual Life Insurance Company, and against 
John Kertis, defendant intervening for the Northwestern Mutual Life Insurance 
Company, interpleader. Judgments for plaintiff, and defendant in second suit 
appeals. Affirmed. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, 
Sadler, and Schaffer, JJ. 


S. B. Wilson and Thompson Bradshaw, both of Beaver, for appellants. 

Joseph Knox Stone, of Beaver, for appellee. 

SADLER, J. [1-5] The Northwestern Life Insurance Company issued, on June 
8, 1925, a policy for $5,000 on the life of George A. Kertis, the contract designat- 
ing his six brothers as beneficiaries, with the right reserved to the insured to 
change the payees of the proceeds. The insured had the right to make the 
the alteration desired without the consent of the insurer, and an assignment would 
be valid whether noted on the policy or not, when the clear intention of the 
decedent to so proceed appeared, for the action of the company in making such 
an indorsement is ministerial in character. Gannon y. Gannon, 88 Pa. Super. 
Ct. 239; Sanes’ Estate, 91 Pa. Super. Ct. 466. To protect the company from 
possible mistake in satisfying the claim when due, it was required that the policy 
be returned with the request to modify, so that the name of the new beneficiary 
could be marked thereon. Such a notation, authorized by the insured, gives requi- 
site information to the company, and, prima facie, justifies it in settling with one 
designated. If, later, another. claims the proceeds, he must prove, as against 
the insurer, who has satisfied the demand, that the alteration was secured by 
fraud, accident, or mistake, of which the company had knowledge. Northwestern 
Mutual L. I. Co. v. Roth, 118 Pa. 329, 12 A. 283; Home Life Ins. Co. v. Seager, 
128 Pa. 533, 18 A. 517. In considering the effect of such indorsement, a dis- 
tinction is to be drawn where the insurer has no interest in the controversy, and 
a proceeding in which the contest is between rival contestants, each demanding 
the insurance by virtue of separate transfers. Sanes’ Estate, supra. Here, the 
contest is solely between two claimants, and the noting of a change of bene- 
ficiary in favor of the defendant did not in itself constitute an assignment, though 
protecting the company for any payment to the one named on the faith thereof, 
as occurred in the present case. 

Kertis married, and, on September 30, 1926, requested in writing that his 
wife be designated as the beneficiary. Consent to this change was indorsed on 
the policy. After his death, she brought suit against the company for the full 
amount of insurance, less certain small deductions for loans outstanding and 
premiums due. Thereupon it presented a petition setting forth that part settle- 
ment had already been made with another, who claimed under a second assign- 
ment, a copy of which was attached, but disclaimed any interest in the balance 
unpaid. The court was asked to frame an issue between the two asserting 
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rights to the fund remaining, and it was directed that a suit be instituted in 
which the guardian of the widow, first assignee, should be plaintiff, and the 
brother, second assignee, defendant. The former was directed to file a state- 
ment, setting forth her claim, and the latter an affidavit of defense defining his 
right, the judgment against the insurance company to be limited to the amount 
still in its custody. This balance was not paid into court, and the suit against 
it was therefore not discontinued. A second action was brought as ordered by 
the court, the widow setting forth her demand, to which an answer was filed 
by the defendant, asserting his right to the fund by reason of a second assign- 
ment, no copy of which was attached, though reference was made to a paper, 
purporting to authorize a change of beneficiary, appended to the petition of the 
insurer, already referred to. The trial which followed resulted in a verdict 
against the insurance company for the amount admitted to be due, and which 
it had agreed to pay to the claimant found entitled, in which proceeding the 
second assignee had intervened, and, generally, against the defendant in the 
suit based on the issue framed. Appeals have been taken in both cases by the 
latter from refusal to enter judgments n. o. v. in his favor. 

[6, 7] At the trial, it was undisputed that the policy was in force at the date 
of decedent’s death, and proofs of loss were properly submitted. It was also 
shown that a balance remained due by the company, there having been deducted 
from the face of the policy the amount due it, and also the sum paid in good 
faith to the brother, who claimed to be the last assignee. The right of the 
widow to recover the amount already advanced to him was not in question in 
this proceeding. If the brother received any sum without right, an action of 
assumpsit may be subsequently brought to compel payment (Keating v. Rock- 
hill, 78 Pa. Super. Ct. 139), but with this question we are not at present con- 
cerned. The only matter at issue was, therefore, the determination of the 
one entitled to the balance of the insurance money. Plaintiff claimed by virtue 
of the written request, dated September 30, 1926, substituting her as the bene- 
ficiary, consented to by the insurer, the proper execution of which is not in 
dispute. The defendant based his right on a paper dated July 20, 1928, referred 
to by the company in its petition asking that an issue be framed, and in which 
he was named as the one entitled. The second direction for change of beneficiary 
was executed by the decedent while in a hospital, two days before his death, 
but not delivered to the company until July 30, eight days thereafter. Defendant 
had secured possession of the policy itself, though that was not sufficient to 
show he was the assignee (Greentaner v. Connecticut F. Ins. Co., 228 N. Y. 388, 
127 N. E. 249, 14 A. L. R. 841), and had forwarded the same for indorsement. 
It was because of this notice that a first payment, already referred to, had been 
made to the brother. The incompetency of the insured to transact any busi- 
ness, on the date when this transfer was signed, was asserted by the wife. 

[8] The defendant produced the original contract of insurance at the trial 
on call of plaintiff. It was then offered, as well as the original request to change 
the beneficiary so as to designate the wife, and the first indorsement, dated 
October 1, 1926, by which the company indicated its consent thereto, to establish 
a prima facie case for the plaintiff. No offer was made of the second indorse- 
ment, dated July 30, 1928, showing the insurer’s consent to a transfer to the 
brother. On the contrary, the plaintiff at the trial expressly reserved the right 
to contradict the validity of any such assignment. This second notation did not 
show the request to change the beneficiary, but indicated only that the company 
agreed to a transfer to the one named in the new writing filed with it. Defendant 
objected to the admission of the policy, unless both indorsements were offered 
in connection therewith, and was overruled, apparently on the ground that the 
offer was limited in scope, and the making of the subsequent transfer to the 
brother, claimant, was a matter of defense, to be established by preliminary proof 


that such an assignment had been executed by decedent and then followed by 
showing consent of the company thereto. We see no error in this ruling. This 
was not a suit against the company, which relied upon the written indorsement 
as defense on the ground of a payment made because of it, but a contest between 
the two claimants, as to which was the proper assignee. It was sufficient for 
plaintiff to show the written request that she be named beneficiary, assented 
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to by the insurer. 
and not generally. 


[9, 10] Ordinarily, when a writing is admitted in evidence, it is to be con- 
sidered in its entirety (Cary v. Cary, 189 Pa. 65, 42 A. 19), but relevant parts 
may be submitted for a special, competent purpose without offering the whole. 
It was so determined, after careful discussion of the relevant authorities, by 
Judge Rice, in Baldi v. Metropolitan Ins. Co., 30 Pa. Super. Ct. 213, where proofs 
of loss were submitted for one purpose only. See, also, Dechter v. National 
Council, 130 Minn. 329, 153 N. W. 742, Ann. Cas. 1917C, 142. It will be noted that 
the policy, with the first indorsement alone, was admitted. Though objected 
to, and an exception granted to the court’s ruling, yet its action in receiving 
it is not the subject of an assignment of error. If the second indorsement was 
deemed material to the case of defendant, in connection with proof of an actual 
change of beneficiary, duly executed, it could have been subsequently offered by 
him. 

[11] Though plaintiff could have then rested her case, yet, in view of the 
objection made, she further proposed to prove that the decedent was incompe- 
tent to execute any paper on the 20th, the date on which it was claimed decedent 
signed the request to transfer to the brother. Defendant’s objection to this 
testimony was sustained by the court, it holding the time had not arrived for 
the presentation of such proof, since no evidence of a second assignment had 
as yet been produced, and evidence of the character proposed could only be 
received in rebuttal, in case defendant attempted to establish a legal transfer 
to him. As a result of this ruling, the plaintiff then closed. Defendant pre- 
sented no testimony, claiming no prima facie right to the insurance had been 
established, since the policy offered could not be considered without the second 
indorsement written thereon, as had been permitted by the court, and therefore 
plaintiff had failed to show any right to recover. A verdict for the latter was 
directed, and judgment n. o. v. refused. 

The conclusion reached by the court below was legally justified, and should 
be sustained. Defendant made no effort to show an assignment subsequent to 
that admittedly made to the widow, but rested his claim to the proceeds on the 
ground that plaintiff had not met the burden of proof to sustain her demand, 
since, if the policy could be considered, it must be in connection with the second 
indorsement, even though the latter was not offered in evidence. The notation 
referred to could only be effective if authorized by the insured, and no attempt 
was made to prove any request for the change. No demand is here made for 
a new trial, based on error in receiving the writing without admitting both in- 
dorsements appearing thereon, nor is any assignment of error directed thereto. 
The sole reason for reversal is based on the refusal to give binding instructions 


for defendant, or enter judgment n. o. v. in his favor, because of plaintiff's alleged 
failure to make out a prima facie case. Neither assignment of error can be 
sustained. 


Her offer of these papers was made for that purpose only, 


The judgments are affirmed in each case at the cost of the appellant. 


AMERICAN NAT. INS. CO. v. GEORGE et al. (No. 7397). 
Court of Civil Appeals of Texas. Austin. Nov. 6, 1929. 
Rehearing Denied Nov. 27, 1929. 

22 Southwestern Reporter (2d) 704. 

1. INSURANCE—EVIDENCE HELD TO PRESENT JURY QUESTION 
WHETHER INSURED WAS IN GOOD HEALTH WHEN LIFE POLICY 
WAS DELIVERED. ; ) 

Evidence held sufficient to present jury question whether insured was in 
good health when life insurance policy was delivered to him. 
(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Appeal from District Court, Bell County; Few Brewster, Judge. 

Action by Mattie Young George and husband against the American National 
Insurance Company. Judgment for plaintiffs, and defendant appeals. Affirmed. 

Tyler & Hubbard, Jas B. Hubbard, and E. C. Zellner, all of Belton, and 
W. B. Weaver, of Corpus Christi, for appellant. 


Barney A. Garrett, Weatherby & Rogers, and Witt, Terrell & Witt, all of 
Waco, for appellees. 
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3LAIR, J. As beneficiary, appellee, Mrs. Matie Young George, sued appellant 
on a life insurance policy of $2,000, issued by appellant upon the life of Arlie 
Young, son of Mrs. George, and also sued for the statutory penalty and $1,000 
attorney’s fees. 


Appellant answered that the application for the insurance provided that no 
liability would arise under the policy unless the insured was in good health at 
the time it was delivered, and that Arlie Young was not in good health, but 
was suffering from tuberculosis, or some other disease of which appellant had no 
knowledge when the policy was delivered, and that he continued to so suffer 
until he died. Appellant also filed the statutory admission of appellee’s cause of 
action, except in so far as the same might be defeated by the above defense, 
and took the burden of the case. The jury found, in answer to a special issue, 
that Arlie Young was in good health on September 24, 1928, at the time the life 
insurance policy involved in this suit was delivered by the defendant. Judgment 
was rendered for appellee for the full amount sued for, including $1,000 as attor- 
ney’s fees; hence this appeal. 

The principal attack upon the judgment is that there was no evidence to 
support the jury’s above finding, or that it was so against the great weight and 
preponderance of the evidence as to show passion and prejudice on the part 
of the jury. 

[1] Neither contention is sustained. Briefly the evidence shows that the 
policy was delivered on September 24, 1926. Arlie Young died on April 28, 1928, 
of broncho-pneumonic tuberculosis, which disease usually runs its course in from 
20 to 90 days. He was taken ill about 60 days before his death. He was a 
baker by trade, and worked at his trade most of the time from 1925 until his 
death in 1928. Under statutory penalty, one so engaged must exhibit a health 
certificate of some reputable physician of the county where such person is 
employed once each six months. During the above period, and both before and 
after the issuance of the policy in suit, Arlie Young was examined and issued a 
health certificate by physicians at Freeport, Temple, San Angelo, and again at 
Temple; the last being issued in January 1927. Except for these above exam- 
inations and having had his tonsils removed about eight years prior to his death, 
Arlie Young never had a physician attend upon him for any illness during his 
lifetime. The evidence also shows that, when he was not engaged at his trade 
as a baker, he operated a dray, a gravel truck, or wagon, and worked in a 
garage in the battery department, all of which constituted heavy physical labor, 
and at no time did he lose any time from his employment as a baker or other- 
wise by reason of illness. He was what the witnesses called a blond, and was 
tall and thin, and due to his work at night time in the bakery his complexion 
was light or pale. Many witnesses, basing their testimony upon his personal 
appearance, testified that deceased was a sickly looking man and had a cough, 
and some of them testified that he was very weak and unable to do much 
physical labor along about the time the policy was delivered. Other witnesses 
testified to admissions and declarations of deceased, his mother and wife, that 
he was suffering from tuberculosis, or that they were afraid that he had tuber- 
culosis, and that his father had died of that disease. The mother and wife 
denied ever having made any such declarations; and the evidence therefore 
merely presented a conflict, or affected the credibility of the witnesses, and was 
for the jury. 

[2] Appellant also seeks to reverse the judgment because of alleged miscon- 
duct of the jury, in that some of the jurors testified on the hearing of the motion 
for a new trial that they were influenced somewhat in answering the question 
as to whether Arlie Young was in good health at the time the policy was delivered 
by the fact that appellant issued the policy and took the premiums, and should 
pay same. But on cross-examination each juror testified that, if the above 
matter was mentioned, it was after the answer had been agreed upon to the 
question submitted, and each juror further testified that he answered the question 
from a preponderance of the evidence and under the belief that it showed 
deceased to be in good health at the time the policy was delivered. So, if this 
evidence raised any issue of misconduct, which we do not concede, the question 
was for the trial court to determine, and no abuse of the court’s discretion to 
refuse a new trial is shown. Rev. St. 1925, art. 2232; Smith-Boyett Co. v. Adams 
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(Tex. Civ. App.) 16 S. W. (2d) 925; Debes v. Greenstone (Tex. Civ. App.) 260 
S. W. 211, 213; Gulf C. & S. F. Ry. Co. v. Higginbotham (Tex. Civ. App.) 173 
S. W. 482; Sandifer v. Bank (Tex. Civ. App.) 8 S. W. (2d) 512; Galveston Elec- 
tric Co v. Biggs (Tex. Civ. App.) 14 S. W. (2d) 307; San Antonio Traction Co. v. 
Cassanova (Tex. Civ. App.) 154 S. W. 1190; Day v. G. C. & S. F. Ry. Co. (Tex. 
Civ. App.):297 S. W. 501; H. & T. C. Ry. Co. v. Gray, 105 Tex. 42, 143 S. W. 606; 
Kalteyer v. Mitchell, 102 Tex. 390, 117 S. W. 792, 132 Am. St. Rep. 889; T. & P. 
Ry. Co. v. Aaron (Tex. Civ. App.) 19 S. W. (2d) 930. 

[3] It may also be stated in this connection that a second special issue was 
submitted in the alternative, as to whether appellant relied upon the represen- 
tations that Arlie Young was in good health when the application was made 
and the policy delivered; appellee having alleged that appellant had not so relied 
and that she had paid all premiums due on the policy, which premiums appellant ad- 
mitted having received, and tendered the amount paid into court. Therefore the 
fact that a policy had been issued and the premiums paid was properly before the 
jury on the alternative issue, and the fact that they may have discussed this evi- 
dence is not misconduct of the jury. 

[4] Appellant also contends that it was reversible error for appellee’s counsel 
to tell the jury what the effect of their answer to the issue submitted would be. 
The bill of exception shows that counsel stated, in substance, that, if they 
answered that Arlie Young was in bad health at the time of the delivery of the 
policy, then “this good woman (meaning appellee) could not recover.” The 
record shows that, upon the objection being made, counsel apologized to the 
court and the jury, and the court immediately instructed the jury not to consider 
any argument as to the effect of their verdict. The court also charged the jury 
as follows: “You are instructed that it is no concern of yours what the effect of 
your answers to the special issues propounded to you will be on the judgment 
thereafter to be rendered by the Court in this case. You will, therefore, not 
consider or discuss or in any manner refer in your deliberations to the effect of 
your answers or any of them on the judgment to be rendered by this court.” 

It also affirmatively appears from the testimony of the jurors on the motion 
for a new trial that they already knew what the effect of their answers would 
be to the question propounded; and some six or seven of them testified that 
counsel did not make the statement attributed to him. So, if he did make the 
statement, it at least had no effect upon the minds of these jurors, and gave no 
juror any information that he did not already have. G. H. & S. A. Ry. Co. v. 
Harling (Tex. Com. App.) 260 S. W. 1016; Fain v. Melms (Tex. Civ. App.) 156 
S. W. 281; Marine Bank & Trust v. Epley (Tex. Civ. App.) 10 S. W. (2d) 739. 

[5] Appellant also insists that a new trial should have been granted because 
of alleged newly discovered evidence of some eight or ten witnesses. This 
newly discovered testimony was merely cumulative of that of some twenty 
witnesses introduced by appellant on the trial of this case, and to the effect that 
they knew Arlie Young and that he was sickly looking, and that he was unable 
to work along about the time the policy was issued, or that Arlie Young could 
not work in a bakery because he had tuberculosis, and other testimony of like 
character. If the jury would not believe twenty witnesses who presented testi- 
mony of this character, there is no reason why they should believe thirty-two or 
more; and we sustain the action of the trial court in refusing to grant a new 
trial upon the ground of newly discovered evidence. The record also shows 
that appellant did not exercise diligence to procure some of the newly discovered 
evidence at this trial of the case; this being this second trial of same. Rev. St. 
1925, arts. 2234, 2232; Jones v. Wichita Ry. Co. (Tex. Civ. App.) 195 S. W. 890; 
Puett v. Brady (Tex. Civ. App.) 16 S. W. (2d) 832; Smith-Boyett Co. v. Adams 
(Tex. Civ. App.) 16 S. W. (2d) 925; Missouri, K. & T. R. Co. v. Andrews Lumber 
Co. (Tex. Com. App.) 206 S. W. 823; Kalteyer v. Mitchell, 102 Tex. 390, 117 
: W. 792, 132 Am. St. Rep. 889; Houston & T. C. R. Co. v. Gray, 105 Tex. 42, 143 

. W. 606. 


[6] The remaining contention of appellant is that the award of $1,000 as attor- 
ney’s fees on a $2,000 insurance policy is clearly excessive, and the judgment for 
that reason should be set aside. Appellant, having filed the statutory admission 
of appellee’s cause of action, and obtained the opening and concluding argument 
in the case, is in no position to assert the excessiveness of the judgment in this 
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respect. No issue as to the excessiveness of the attorney’s fees was raised either 
by pleading or proof; appellee having pleaded that $1,000 was reasonable, and 
appellant having admitted the cause of action except in so far as same would be 
defeated by the defense that Arlie Young was not in good health at the time of 
the issuance of the policy. 


We find no error in the trial court’s judgment, and the same is affirmed. 
Affirmed. 


AMERICAN NAT. INS. CO. v. WELSH et al. (No. 1187-5186.) 
Commission of Appeals of Texas, Sec. A. Jan. 22, 1930. 
22 Southwestern Reporter (2d) 106. 

1. STATUTES—COURT PRESUMES LEGISLATURE, IN RE-ENACTING 
STATUTE PROVIDING FOR INCONTESTABILITY OF LIFE POLI- 
CIES, INTENDED THAT STATUTE SHOULD RETAIN ITS PRIOR 
INTERPRETATION (Rev. St. 1911, art. 4741; Rev. St. 1925, art. 4732). 
Court presumes that Legislature, in reenacting Rev. St. 1911, art. 4741, pro- 

viding that policy of life insurance should be incontestable, except for nonpay- 

ment of premiums, after two years from date of issuance, as Rev. St. 1925, art. 

4732, intended scope of statute to remain unchanged, and that statute should 

bear same interpretation which had been given it in prior decisions. 
(For other cases, see Statutes, Dec. Dig. § 22534.) 


2. INSURANCE—LIFE POLICY HELD INCONTESTABLE AFTER TWO 
YEARS FOR MISREPRESENTATIONS AS TO INSURED’S HEALTH, 
ALTHOUGH PREMIUMS FOR TWO YEARS HAD NOT BEEN PAID 
PRIOR TO INSURED’S DEATH (Rev. St. 1911, arts. 4961, 4741, subd. 3). 
Where life insurance policy was issued on March 24, 1924, and insured died 

on August 13, 1924, insurer held not entitled to contest policy, by answer filed 

on January 22, 1927, to beneficiaries’ suit, claiming that insured was not in sound 
health on date of policy and that she had misrepresented her health in applica- 
tion for insurance, under Rey. St. 1911, arts. 4961, 4741, subd. 3, providing that 
policy should be incontestable not later than two years from its date, except 
for nonpayment of premiums, although premiums for two years had not been 
paid prior to insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


Error to Court of Civil Appeals of Tenth Supreme Judicial District. 

Suit by James Adolph Welsh and others against the American National 
Insurance Company. Judgment for plaintiffs was affirmed by the Court of Civil 
Appeals [3 S. W. (2d) 946], and defendant brings error. Affirmed. 

Thompson, Knight, Baker & Harris and Pinkney Grissom, all of Dallas, for 
plaintiff in error. 

Fulbright, Crooker & Freeman and M. C. Chiles, all of Houston, for defend- 
ants in error. 

Harvey, P. J. On March 24, 1924, the plaintiff in error, the American National 
Insurance Company, a Texas corporation, issued a policy of insurance on the 
life of Katherine Welsh. The policy contained the following provision: “Pro- 
vided, however, that no obligation is assumed unless on the date hereof the 
assured is alive and in sound health.” Also the following provision: “Subject 
to correction of age as above provided, and provided premiums have been duly 
paid, this policy shall be incontestable for the amount due after having been in 
force two years during the life time of the assured.” 


All premiums were duly paid to January 25, 1925. The insured, Katherine 
Welsh, died on August 13, 1924. Proof of death was promptly made, and the 
insurance company refused payment of the policy, and, within 90 days after the 
death of the insured, tendered to the beneficiaries all premiums that had been 
paid, and gave notice of rescission on account of the insured’s misrepresentation 
in the respect hereinafter mentioned. On May 4, 1926, the defendants in error, 
as beneficiaries under the policy, brought this suit to recover the amount of the 
policy, with statutory penalty and attorney’s fees. On January 22, 1927, the 
insurance company filed its amended answer, in which, for the first time in the 
suit, it set up two distinct defenses, based upon the following grounds: First, 
that the insured was not irf sound health on the date of the policy, consequently, 
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in virtue of the first quoted clause of the policy, no effective contract of insur- 
ance was consummated; and, second, that the insured had fraudulently stated, 
in her application for insurance, that she did not then have tuberculosis and had 
never been affected with this disease, whereas in truth and in fact she had said 
disease at the time, had been affected with it for a long time, and said disease 
eventually caused her death. Exceptions urged by the defendants in error were 
sustained, and the part of the amended answer setting up the above defenses 
was stricken out by the trial court, on the ground that said defenses were 
presented for the first time more than two years after the date of the policy. 
On the trial of the case, judgment was rendered in favor of the defendants in 
error for the sum sued for. On appeal this judgment was affirmed by the Court 
of Civil Appeals. 3 S. W. (2d) 946. 

It is contended that, because premiums for two years had not been paid 
prior to the death of the insured, the two defenses in question still were avail- 
able to the plaintiff in error on January 22, 1927, when the amended answer was 
filed. In support of this contention the hereinafter quoted provisions of article 
4951 are cited. Inasmuch as the policy in question was issued prior to the adop- 
tion of the Revised Statutes of 1925, we shall, in discussing the case, employ the 
article numbering of the Revised Statutes of 1911. 


The portions of article 4741, Rev. St. 1911, which are material here, read as 
follows: “No policy of life insurance shall be issued or delivered in this state, 
or be issued by a life insurance company organized under the laws of this state, 
unless the same shall contain provisions substantially as follows: * * * 3. A pro- 
vision that the policy, or policy and application, shall constitute the entire 
contract between the parties and shall be incontestable not later than two years 
from its date, except for nonpayment of premiums; and which provision may or 
may not, at the option of the company, contain an exception for violations of 
the conditions of the policy relating to naval and military services in time of 
war. 


The meaning and effect of these provisions were to prescribe two years 
as the maximum period of limitation, after which no defense, except nonpayment 
of premiums or violations of conditions relative to naval or military service 
during war, should be allowed to defeat payment of a life policy. American Nat. 
Ins. Co. v. Tabor, 111 Tex. 155, 230 S. W. 397. These provisions first became 
law in the year 1909. See section 22, chapter 108, Acts of 1909. By operation 
of law, they are read into and control the terms of every policy issued by a 
domestic life insurance company, after December 31, 1909. When this law was 
originally passed, there was a pre-existing statute, enacted in 1903, which after- 
wards became article 4951 of the Revised Statutes of 1911. In such pre-existing 
statute it was provided that “no defense based upon misrepresentation made in 
the application for, or in obtaining or securing any contract of insurance upon 
the life of any person being or residing in this state shall be valid or enforce- 
able in any suit brought upon such contract two years or more after the date of 
its issuance, when premiums due on such contract for the said term of two years 
have been paid to, and received by, the company issuing such contract, without 
notice to the assured by the company so issuing such contract of its intention 
to rescind the same on account of misrepresentation so made, unless it shall be 
shown on the trial that such misrepresentation was material to the risk and 
intentionally made.” 

When the law of 1909 was passed, the pre-existing statute, containing the 
provisions just quoted, was left standing. Whatever rights had become vested in 
insurers, by virtue of these provisions, were left undisturbed; but there is 
nothing to be found, in the law of 1909 or elsewhere, which implies an intention 
on the part of the Legislature to bestow similar rights on insurers in policies 
subsequently issued by any domestice life insurance company. Nowhere does it 
appear, either expressly or by reasonable implication, that payment of premiums 
for two years, or for any other period of time, is made a prerequisite to incon- 
testability of such policies. The fact that the statutes under consideration were 
subsequently adopted as part of the Revised Statutes of 1911, did not effect a 
change in their respective fields of operation. Guarantee Life Ins. Co. v. Evert 
(Tex. Civ. App.) 178 S. W. 643, 648 (writ refused). The scope of article 4741 is 
thus pointed out in the case just cited: 
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“The beginning portion of section 22 of the act of 1909 reads: ‘No policy 
of life insurance shall be issued or delivered after December 31st, 1909.’ etc. Article 
4741 omits the words ‘after December 31st, 1909.’ Doubtless the omission of those 
words in Revised Statutes 1911 was by reason of the fact that the date thus 
omitted had already passed at the time of the adoption of the codification of the 
statutes in the year 1911. The same words are contained in section 23, which are 
likewise omitted in article 4742 of our present statutes, doubtless for the same 
reason. The regular session of the Thirty-First Legislature, at which the acts 
of 1909 was passed, adjourned March 13, i909, and that act took effect 90 days 
after that date, which would be June 13, 1909. As noted already, the policies 
in the case of Blackstone v. Kansas City Life Ins. Co. [107 Tex. 102, 174 S. W. 
821], supra, were issued June 23, 1909. Hence they were not required to contain 
the provisions of article 4741. The provision in the act of 1909 that the require- 
ments of article 4741 should apply only to policies issued after December 31, 
1909, clearly indicates an intention, of the Legislature that the articles of the 
statutes (4947 to 4951) which were passed in the year 1903 should be applicable to 
policies issued prior to December 31, 1909, and while those statutes were in force; 
but that the provisions of the act of 1909 should have a controlling effect upon 
all policies issued after that date.” 

[1, 2] It is to be presumed that the legislature, in re-enacting article 4741 
as article 4732 of the Revised Statutes of 1925, intended the scope of this statute 
to remain unchanged, and that the statute should bear the same interpretation 
which had been given it in the Tabor Case. We are satisfied that, when the 
plaintiff in error filed its amended answer on January 22, 1927, wherein the two 
defenses in question were set up for the first time, the policy had become incon- 
testable. Mutual Life Ins. Co. of New York v. Hurni Packing Co., 263 U. S. 167, 
44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102; Monahan v. Metropolitan Life Ins. 
Co., 283 Ill. 136, 119 N. E. 68, L. R. A. 1918D, 1196; Northwestern Mut. Life Ins. 
Co. v. Pickering (C. C. A.) 293 F. 496; 37 C. J. 542. The reasoning of the court 
in the Hurni Case, just cited, leaves no doubt in our minds as to the correctness 
of this conclusion. The policy involved in that case provided: “This policy shall 
be incontestable, except for nonpayment of premiums, provided two years shall 
have elapsed from its date of issue.” In material respects, the meaning of this 
language is essentially the same as that of subdivision 3 of article 4741. In the 
case, a contention to the same effect as one urged in the instant case was made. 
The Supreme Court of the United States, in overruling such contention, said: 

“It is true, as counsel for petitioner contends, that the contract is with the 
insured, and not with the beneficiary; but, nevertheless, it is for the use of the 
beneficiary, and there is no reason to say that the incontestability clause is not 
meant for his benefit, as well as for the benefit of the insured. It is for the 
benefit of the insured during his life-time, and upon his death immediately 
inures to the benefit of the beneficiary. As said by the Supreme Court of 
Illinois in Monahan y. Metropolitan Life Ins. Co., 283 Ill. 136, 141, 119 N. E. 68, 
70, L. R. A. 1918D, 1196: ‘Some of the rights and obligations of the parties to 
a contract of insurance necessarily become fixed upon the death of the insured. 
The beneficiary has an interest in the contract, and as between the insurer and 
the beneficiary all the rights and obligations of the parties are not determined 
as of the date of the death of the insured. The incontestable clause in a policy 
of insurance inures to the benefit of the beneficiary after the death of the insured 
as much as it inures to the benefit of the insured himself during his lifetime. 
The rights of the parties under such an incontestable clause as the one contained 
in this contract do not become fixed at the date of the death of the insured.’ 
In order to give the clause the meaning which the petitioner ascribes to it, it 
would be necessary to supply words which it does not at present contain. The 
provision plainly is that the policy shall be incontestable upon the simple condition 
that two years shall have elapsed from its date of issue—not that it shall be 
incontestable after two years if the insured shall live, but incontestable without 
qualification and in any event.” 

We recommend that the judgment of the trial court, and that of the Court 
of Civil Appeals affirming same, be affirmed. 

Cureton, C. J. Judgment of the Court of Civil Appeals affirmed. 





Life] Sweetwater Progressive Mut. Life & Accident Ass’n. v. Allison 709 


SWEETWATER PROGRESSIVE MUT. LIFE & ACCIDENT 
ASS’N v. ALLISON et al. (No. 600.) 
Court of Civil Appeals of Texas. Eastland. Nov. 8, 1929. 
Rehearing Denied Jan. 3, 1930. 
22 Southwestern Reporter (2d) 1107. 

2. INSURANCE—OBLIGATION OF INSURER IN STATEMENT NAMING 
MAXIMUM AMOUNT LIMITED TO AMOUNT COLLECTIBLE UPON 
ASSESSMENT MAY BE ENFORCED UPON ALLEGATIONS OF MAX- 
IMUM AMOUNT AND FAILURE TO ASSESS AND COLLECT. 
Obligation of benefit association in statement of which is named maximum 

amount, even though same be limited to such an amount, as may be collected upon 

an assessment, may be enforced upon allegations of such maximum amount and 
breach of duty to make assessment and collection. 


(For other cases, see Insurance Dec. Dig. § 815[1].) 


6. INSURANCE—CONTRACT BETWEEN INSURED AND INSURER CAN- 
NOT BE ALTERED TO PREJUDICE OF INSURED OR BENEFICIARY 
BY AMENDMENT OF BY-LAWS WITHOUT INSURED’S CONSENT. 
Contract between insured and insurer issuing mutual benefit certificate cannot 
be materially altered to prejudice of insured or beneficiary by subsequent amend- 
ment of by-laws without consent of insured. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


7. INSURANCE—WHERE CERTIFICATE OF INSURANCE SOCIETY 
AND UNRELATED CONSTITUTION OR BY-LAWS CONFLICT, 
SOCIETY IS DEEMED TO WAIVE PROVISIONS OF CONSTITUTION 
OR BY-LAWS. 

In case of conflict between terms of certificate issued to member of insurance 
society and terms of constitution or by-laws, society will be deemed to have waived 
provisions of constitution or by-laws, and certificate will govern rights of parties if 
it is one which society has power to issue, and constitution and by-laws are not 
attached thereto or referred to therein. 


(For other cases, see Insurance, Dec. Dig. § 718.) 


8. INSURANCE—ALTERATIONS IN CONSTITUTION AND BY-LAWS OF 
FRATERNAL BENEFIT SOCIETY DO NOT GOVERN RIGHTS AND 
LIABILITIES OF PRE-EXISTING MEMBERS AND BENEFICIARIES 
ADVERSELY AFFECTED. 

Alterations made in constitution and by-laws of fraternal benefit society will 
be given prospective operation, unless it clearly appears that they were intended to 
operate retrospectively, even if laws of society expressly authorize alterations 
therein, and although member agrees to be bound by future changes and retrospec- 
tive operation was intended, alterations do not govern rights and liabilities of 
pre-existing members and their beneficiaries, if vested rights would thereby be 
defeated or obligation of contract be impaired. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 


10. INSURANCE—INSTRUCTION THAT BY “LOSS OF USE” IS MEANT 
THAT USE OF FOOT IS SUBSTANTIALLY IMPAIRED HELD PRE- 
JUDICIAL ERROR. 

Instruction, in suit on mutual benefit certificate to recover for alleged permenent 
partial disability consisting of loss of use of one foot, that by term “loss of use” 
is meant that foot is so affected permanently as to substantially and materially 
impair use thereof in practical performance of function, held prejudicial error, 
where benefit certificate provided that benefit should be allowed for permanent total 
disability and for permanent partial disability, since mere impairment of use of 
foot could not be regarded as equivalent of loss of use of foot. 

(For other cases, see Insurance, Dec. Dig. § 826[2].) 

Appeal from District Court, Mitchell County; Thomas R. Smith, Special Judge. 

Suit by Mrs. Dora Allison and husband against the Sweetwater Progressive 
Mutual Life & Accident Association and another. Judgment for plaintiffs, and the 
named defendant appeals. Reversed and the cause remanded. 

Beall, Beall & Beall, of Sweetwater, for appellant. 


Thos. J. Coffee, of Big Spring, and S. H. Millwee, of Colorado, Tex., for 
appellees. : 
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FUNDERBURK, J. This is a suit by Mrs. Dora Allison, joined by her husband 
against the Sweetwater Progressive Mutual Life & Accident Association, seeking to 
recover upon a mutual benefit certificate for an alleged permanent partial disability 
consisting of the loss of the use of one foot. W. W. Davis was joined as a defend- 
ant in the case in his official capacity of secretary-treasurer of the association. 
ian Upon the trial of the case two special issues were submitted to the jury, as 

ollows: 

“Special Issue No. 1: Has the plaintiff Dora Allison sustained the permanent 
loss of the use of her left foot by reason of the injury complained of in her petition? 
Answer ‘Yes’ or ‘No.’ 

“Special Issue No. 2: Has the plaintiff Dora Allison become permanently 
pert disabled by reason of injury to her left foot as complained of by her in 

er petition? Answer ‘Yes’ or ‘No.’” 

The jury having answered both issues in the affirmative, judgment was render- 
ed for the plaintiff for $1,000 as prayed for. The evidence based upon proper 
pleadings having shown that the defendant had a reserve fund of more than suffic- 
ient to pay the amount of the recovery, it was further adjudged that defendant W. 
W. Davis, as treasurer, make payment of the judgment out of funds in his posses- 
sion belonging to the association. From the judgment the defendant has appealed. 

It appears that the defendant association is an unincorporated mutual relief or 
benefit association which is expressly excluded from operation of the general in- 
surance laws of the state by provision of Rev. St. 1925, art. 4859. Applicable pro- 
visions of the certificate in question read as follows: 

“This certificate is granted in consideration of the statements, warranties and 
agreements made in the application hereof,” etc. 

“As herein provided, this policy is made payable in the sum of $1,000.00, but 
in the case of death or total disability of the insured herein at any time before 
said membership shall reach 1000 members in good standing the association will pay 
to the insured or beneficiary only $1.00 per member then in good standing. How- 
ever, when the actual membership shall exceed 1900 in numbers this policy shall 
be payable to the insured or beneficiary in the case of permanent disability or 
death of the assured in the sum of two thousand dollars respectively, and shall so 
remain until the membership shall from some calamity or other reason be reduced 
to a number below 1400, in which event said policy shall drop back to and become 
— in the sum of one thousand dollars under the same conditions as above 
stated. 

“After said membership shall exceed 1900, all assessments for death or per- 
manent disability shall be $1.50 per member, and shall so remain until the member- 
ship shall be reduced below the said 1400 when it shall again drop back to the $1.00 
assessment, and be payable as above stated. 

“The loss of the use of both hands, or both feet, or one hand and one foot at 
the same time, or the irrecoverable loss of the sight of both eyes at the same time, 
caused by disease, sickness or accident, shall be considered as total permanent dis- 
ability under the terms of this certificate. 

“Permanent Partial Disability Benefit. In event the insured shall at any 
time subsequent to the date of this certificate, while in good standing in this asso- 
ciation, become permanently partially disabled, this association shall pay to the 
insured the sum of one half of one full assessment of one dollar, levied on each 
member in good standing at the time of such disability occurs, and which is paid 
into the association as a result of that particular assessment levy, to the amount of 
one-half of policy in force at that date. 

“The loss of the use of one hand, or one foot, or the irrecoverable loss of sight 
of one eye, caused by disease, sickness or accident, shall be considered as permanent 
partial disability under the terms of this certificate. 

“The maximum liability of this association to the insured * * * for any dis- 
ability whatever, or because of both disability and death, under the terms of this 
certificate, shall be one dollar for each member in good standing at such time, 
regardless of any past benefits received as stipulated in the contract and so provided 
therein, and which is paid into the association as a result of one assessment levy, to 
the amount of one thousand dollars, or amount of policy in force at that date,” etc. 

In the application for membership is the recitation: ; 

“TI hereby make application for membership in the Sweetwater Progressive 
Mutual Life & Accident Association of Sweetwater, Texas, a Progressive Mutual 
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Aid Association organized under the laws of Texas, and declare and warrant that 
answers to the questions below are complete and true, and I agree that they shall 
from the basis of contract of insurance between me and Sweetwater Local Pro- 
gressive Mutual Life & Accident Association, and that policy which may be issued 
by the association shall be accepted subject to conditions and agreements contained 
in said policy.” 

_ Neither in the application for membership nor in the certificate of membership 
is there any reference to the constitution or by-laws of the association, nor agree- 
ment that the contract shall be subject to future amendments of either the by-laws 
or constitution. 

[1,2] The first question raised by appellant challenges the right of the insured 
to recover primarily a money judgment under the terms of the contract of insur- 
ance. It is contended that, inasmuch as the certificate of insurance provided that 
for a permanent partial disability the amount obligated to be paid was “one-half 
of one full assessment of one dollar levied on each member in good standing at the 
time of such disability occurs, and which is paid into the association as a result of 
that particular assessment levy to the amount of one-half of policy in force at that 
date.” The only right of action the insured could have had was one against the 
directors and officers of the association for a mandamus to compel the assessment 
and collection, and to receive only such amount as was collected. As a basis for 
the recovery directly of a money judgment, the insured, in her petition, alleged that 
there was on hand in the reserve fund more than sufficient to pay the amount of 
any judgment recovered, and alleged a breach of duty on the part of the association 
to make the assessment and collection at the time same should have been done. It 
is logical that where an obligation is specially limited or conditioned, the one 
seeking to enforce it should, by both allegation and proof, show that his claim comes 
within the limitation or condition; but the law seems to be pretty well settled that 
the obligation of an insurance company in the statement of which is named a max- 
imum amount, even though same be limited to such an amount as may be collected 
upon an assessment, may be enforced upon allegations of such maximum amount 
and breach of the duty to make the assessment and collection. It is far more diffi- 
cult for the plaintiff than the defendant in such case to make the proof necessary 
to fix the proper amount of the judgment. It is therefore, from considerations of 
public policy, giving recognition to such fact that the rule has been adopted which 
relieves the plaintiff from making proof of the amount that would be collected from 
an assessment. Waco Mutual Life & Accident Ass’n v. Alford (Tex. Civ. App.) 
289 S. W. 93; Fort Worth Mutual Benevolent Ass’n v. Golden (Tex. Civ. App.) 
287 S. W. 291; Supreme Council v. Mamie Anderson, 61 Tex. 296; International 
Order, etc., v. Boswell (Tex. Civ. App.) 48 S. W. 1108; Covenant Mutual Life 
Ass’n v. Kentner, 188 Ill. 431, 58 N. E. 966, 969; Supreme Lodge K. of P. of the 
World v. Knight, 117 Ind. 489, 20 N. E. 479, 3 L. R. A. 409; Silvers v. Mich. 
Mutual Benevolent Ass’n, 94 Mich. 39, 53 N. W. 935. 


In International Order, etc., v. Boswell, supra, the obligation of the certificate 
was to pay “fifteen (15) cents for each knight and daughter * * * in good stand- 
ing.” It was contended that the verdict should be returned for defendant “because 
the plaintiffs had failed to show the membership of the defendant’s order, for the 
purpose of fixing the amount of defendant’s liability.” Held, “* * * the matters 
referred to were matters of defense, concerning which the plaintiffs were not re- 
quired to offer any testimony; and, as there was no proof by either party as to 
the number of members in the defendant’s order} the court properly declined to 
submit any issue to the jury in reference thereto.” 


In Fort Worth Mutual Benevolent Ass’n v. Golden, supra, it was held that 


the petition need not allege the number of members nor facts to show that assess- 
ment would produce the amount claimed. 


In Covenant v. Kentner, supra, the obligation was to pay the assessment based 
upon a stipulated rate per member not to exceed $500. On this point the court 
said: “The last defense made at the trial was that no more than nominal damages 
can be recovered. It is argued that the proposition submitted on that subject was 
correct because there was no evidence how much an assessment would have yielded 
if made. If an assessment was necessary, the defendant had wrongfully re fused to 
make it, and plaintiff was entitled to recover the damages occasioned by such re- 
fusal. Defendant had agreed to pay $5,000 if an assessment would yield that much 
and the fact that there was no evidence an assessment would not yield said sum, 
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or would produce only a nominal amount, justified the refusal of the proposition. 
The rule is that, in such case, if an assessment would not have realized the amount 
of the claim it is a matter of defense. The damages are presumed to be the full 
amount of the certificate in the absence of evidence that they are less, and in such a 
case the association should be held for the whole amount.” 

The last-named case is also similar to the present one, in that there it was 
shown that there was a fund on hand out of which payment could be made, and 
out of which payment was by the judgment ordered to be made. 

[3] Appellant, by its second proposition, asserts error in the action of the trial 
court in overruling a special exception to the allegation in plaintiff's petition that 
the association was an “insurance company.” We think the action of the trial court 
in this respect, if error, was wholly harmless. The fact that the association was 
not an “insurance company” to which certain statutory provisions apply is not 
important upon any of the questions arising in the case. That certain statutes of 
the state applying to insurance companies do not apply to the association is wholly 
immaterial. That fact does not make the association any the less an insurance 
company within the scope of the application of general principles of law. Mc- 
Corkle v. Ins. Ass’n, 71 Tex. 152, 8 S. W. 516. 

A further contention of the appellant is that the trial court erred in sub- 
mitting special issue No. 1 to the jury over its objection that it embraced more 
than one question of fact. The issue was: “Has the plaintiff Dora Allison sus- 
tained the permanent loss of the use of her left foot by reason of the injury com- 
plained of in her petition?” 

[4] We do not believe the special issue was subject to the particular objection 
made. All parties seem to concede that “permanent loss” was necessary to be shown 
for plaintiff to be entitled to recover. Upon that theory it was not necessary to 
submit as independent questions that of the existence or fact of loss, and also 
that of whether such loss was permanent. We had occasion to hold in City of 
Abilene v. Annie Moore, 12 S. W. (2d) 604, that where more than one fact consti- 
tutes a single issue essential to a recovery, each fact need not be separately sub- 
mitted. Besides, as will hereafter be shown, it is our opinion that the fact of 
permanency was immaterial and the only important matter to be determined as 
submitted in the issue was the existence of loss. That the loss, if it existed, was 
due to sickness, or accident, was undisputed. We also regard the evidence as un- 
disputed that the nature of the disease was anchylosis; but even if we be in error 
in this, the important fact was whether the cause was sickness or disease, and not 
the particular name of the disease or sickness. Had plaintiff sought to prove that 
the disease was something other than anchylosis, an objection to the evidence on 
the ground of variance should, perhaps, have been sustained. But no such ques- 
tion is presented. It has been held not to be error to submit an issue embracing 
more than one fact where only one is disputed. K. C. M. & O. Ry. Co. v. Black- 
stone & Slaughter (Tex. Civ. App.) 217 S. W. 208; G. C. & S. F. Ry. Co. v. Har- 
rell (Tex. Civ. App.) 270 S. W. 187; City of Abilene v. Moore (Tex. Civ. App.) 
12 S. W.(2d) 604. 

Certain other propositions are presented relating to the submission of special 
issue No. 2, and the definition of certain terms given by the court in connection with 
same. Special issue No. 2 was as follows: “Has the plaintiff Dora Allison become 
permanently partially disabled by reason of injury to her left foot by reason of 
the injury complained of in her petition?” 

[5] We have reached the conclusion that this special issue was wholly im- 
material. If insured had lost the use of one foot, as the jury found she had, in 
answer to special issue No. 1, then the certificate itself says that that fact shall 
constitute permanent partial disability. The certificate answers as a matter of law 
the very question submitted to the jury as special issue No. 2. Such being the case, 


errors, if any, in defining terms or otherwise in regard to the submission of that 
issue were immaterial and harmless. 


[6] Another proposition of appellant embodies the contention that the by-laws 
and constitution and amendments of same subsequent to the making of the con- 
tract of insurance are binding upon the insured. It was shown, or attempted to be 
shown, that after the certificate in question was issued the by-laws were amended 
so as to change the definition of “partial permanent disability” in such way as to 
require that the loss of a foot must be by a severance of same above the ankle. 
This amendment, of course if binding upon the insured, would, under all the evi- 
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dence, prevent a recovery. Appellant insists that the constitution and by-laws con- 
stitute a part of the contract of insurance. It is unnecessary for us to pass upon 
the question of whether or not the constitution or by-laws, neither of which were 
referred to in the application or the certificate, can be considered as a part of the 
contract. We merely express the doubt that such is the case. Expressions in the 
application and certificate quoted above seem to show an intent to express the whole 
of the contract in the application and certificate. We'‘have no doubt, however, that 
the contract could not be materially altered to the prejudice of the insured or 
beneficiary by subsequent amendment of the by-laws without the insured’s consent. 
The very authorities relied upon by appellant to support this proposition are to 
the contrary. Ruling Case Law, in discussing the right of a mutual benevolent as- 
sociation to amend its by-laws, shows that such right is subject to the proviso that 
“no new condition is injected into the contract which will materially change or 
affect it, and to which a member does not consent.” 19 R. C. L. p. 1201, § 18. The 
same authority also says: “The power of amendment possessed by benevolent and 
beneficial associations over their by-laws is no broader than that of any other cor- 
poration, and while they may enact such amendments as they see fit for governing 
the future conduct of the association so long as such enactments have no retro- 
active effect, they cannot vary or impair the contractual relations they entered into 


with existing members unless such right has been expressly reserved.” 19 R. C. L. 
p. 1202, § 19. 


[7] The amendment sought to be proved was certainly in conflict with the pro- 
visions of the certificate. “In case of conflict between the terms of the certificate 
issued to the member and the terms of the constitution or by-laws the society will be 
deemed to have waived the provisions of the constitution or by-laws, and the cer- 
tificate will govern the rights of the parties if it is one which the society has power 
to issue, and the constitution and by-laws are not attached thereto or referred to 
therein.” 45 C. J. 33; International Travelers’ Ass’n vy. Griffing (Tex. Civ. App.) 
264 S. W. 263; Francis v. Int. Travelers’ Ass’n (Tex. Civ. App.) 260 S. W. 938; 
International Travelers’ Ass’n v. Branum (Tex. Civ. App.) 169 S. W. 389. 


[8] The application of still another principle would lead to the same result. 
“Alterations made in the constitution and by-laws of a fraternal benefit society, 
whether by amendment or repealing of existing provisions, or by enactment of new 
provisions, will be given prospective operation unless it clearly appears that they 
were intended to operate retrospectively, even if the laws of the society expressly 
authorize alterations therein, and although the member agrees to be bound by future 
changes and even where retrospective operation was intended the alterations do not 
govern the rights and liabilities of pre-existing members and their beneficiaries if 
vested rights would thereby be defeated or the obligation of contracts be impaired.” 
45 C. J. 35; Ericson v. Supreme Ruling, etc., 105 Tex. 170, 146 S. W. 160; Inter- 
national Travelers’ Ass’n vy. Griffing (Tex. Civ. App.) 264 S. W. 263; Supreme 
Council A. L. H. v. Batte, 34 Tex. Civ. App. 456, 79 S. W. 629; International Or- 
der, etc., v. Boswell (Tex. Civ. App.) 48 S. W. 1108. 

Appellant’s sixth’ proposition complains of the court’s definition of “loss of the 
use” given in connection with special issue No. 1. The gist of the complaint is 
that the definition permitted the jury to affirmatively answer the issue upon a find- 
ing of an impairment of the use. In connection with this issue the court instructed 
the jury: “* * * By the term ‘loss of use’ is meant that the foot is so affected 
permanently as to substantially and materially impair the use thereof in the prac- 
tical performance of its function in the pursuit of the ordinary duties and occupa- 
tion of the plaintiff, Dora Allison. If the plaintiff's foot is so affected, then there 
is a loss of its use, and if you so find and believe from a preponderance of the evi- 
dence, you will answer the above issue in the affirmative; but, if you do not so find, 
and believe, from a preponderance of the evidence, you will answer said issue in the 
negative.” 

We have concluded that this proposition should be sustained. By referring back 
to the provisions of the certificate, it will be seen that it provides benefits for “per- 
manent total disability” and for “permanent partial disability.” The only differ- 
ence between “permanent total disability” and “permanent partial disability” is that 
the former consists of the loss of the use of both hands or both feet, or one hand 
and one foot at the same time, or the irrecoverable loss of the sight of both eyes at 
the same time, while the latter consists of the loss of the use of one hand or one 
foot, or the irrecoverable loss of the sight of one eye. It is at once apparent that 
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much importance must be attached to the meaning of the word “loss.” The trial 
court appears to have understood the word in a sense to include the idea or quality 
of permanency. 

We doubt if it can be said that the more ordinary meaning of the word “loss” 
includes permanency as an element thereof. But the word may have that meaning. 
In Queenan v. Palmer, 117 Ill. 62. 619, 7 N. E. 470, 613, 617, the Supreme Court of 
Illinois mentions two or three different meanings of the word thus: “In its most 
general sense, the word ‘loss’ means any deprivation. In some instances it may mean 
that which can be never recovered, and in others that which is simply with held, or 
that of which a party is dispossessed.” It is a familiar rule that “where a word 
has a broad meaning and also a restricted meaning, both of which are consistent with 
approved usage, the question of which meaning is intended in a particular case 
must be determined from the context.” 13 C. J. 532. Another rule of construction 
well stated by the same authority is: “The words of a contract will be given a rea- 
sonable construction, where that is possible, rather than an unreasonable one, and 
the court will likewise endeavor to give a construction most equitable to the par- 
ties, and which will not give one of them an unfair or unreasonable advantage over 
the other. So that interpretation which evolves the more reasonable and probable 
contract should be adopted and a construction leading to an absurd result should 
be avoided.” 13 C. J. 540. It was, perhaps, an attempt to apply this principle that 


led the trial court to give to the word “loss” a meaning equivalent to “permanent 
loss.” 


[9] Actuated, no doubt, by the same considerations, the court, in Modern 
Order of Praetorians vy. Taylor, 60 Tex. Civ. App. 217, 127 S. W. 260, construed 
“loss of a foot” to mean “permanent loss.” In that case, as here, unless 
“loss” were construed to mean “permanent loss,” there would be a right of 
recovery for a mere temporary loss. It is easily conceivable that such a 
construction would in many cases operate rather harshly against the association. 
But in this case we are met with much difficulty if we undertake to construe 
“loss” as “permanent loss.” We are required under one of the above-mentioned 
rules to look to the context. In doing so we must keep in mind still another 
rule, stated in Corpus Juris as follows: “Words used in one sense in one part of a 
contract are, as a general rule, deemed to have been used in the same sense in an- 
other part of the instrument, where there is nothing in the contract to indicate 
otherwise.” 13 C. J. 532. In the same sentence in which the word occurs we find 
that “permanent partial disability” as regards a foot means simply the loss of the 
use of the foot. But as regards an eye, it means the irrecoverable loss of the sight 
of one eye. If we are to give any effect whatever to the word “irrecoverable”—evi- 
dently synonymous with “permanent”—then by the clearest implication the “loss of 
the use of a foot,’ which constitutes permanent partial disability, does not have to 
be irrecoverable or permanent. The fact that the disability defined is designated 
permanent does not help the difficulty. For one thing, a word is never used in a 
definition of itself. It is further an elementary rule: “Where the parties define the 
words which they purpose using, the contract will be interpreted according to such 
definitions, if free from ambiguity.” 13 C. J. 532. Definitions thus agreed upon may 
be arbitrary and a permanent disability be so defined, as to mean a temporary dis- 
ability in the usual and ordinary sense. But, giving all the weight possible to the fact 
that it is a permanent and not a temporary disability which the parties have defined as 
the “loss of the use of a foot,’ and to the further fact that if we do not give to 
the word “loss” a meaning which is the practical equivalent of “permanent loss,” 
the contract is, to say the least, an improvident one from the standpoint of the as- 
sociation, are we warranted in holding that the word “loss” as it appears twice in 
the same sentence is used in two different senses? There is no justification for so 
hold:ng, except to avoid the apparently harsh result. Is that alone sufficient to re- 
quire the disregard of the other tests before mentioned? It must be remembered 
that: “It is not the province of a court * * * to change the terms of a contract which 


has been entered into, even though it may be harsh and unreasonable.” 13 C. J. 
541. 


For us to hold that the word “loss” as thus used in the definition of permanent 
partial disability means something different than the context shows, solely to pre- 
vent the contract from appearing unduly onerous upon the association, would be to 
reverse the application of the well-known rule that a contract of insurance is to be 
construed most strongly against the insurer and in favor of the insured. The in- 
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sured has by a great preponderance of the evidence shown an injury within the 
terms of the definition of “permanent partial disability” as defined by the parties 
in their contract, provided the word “loss” be understood in its usual and ordinary 
sense and in the sense required by the immediate context in which it is used. If 
then we construe it most favorable to the insured and against the association, we 
must hold that the word “loss” means simply “loss” and not “permanent loss.” 

[10] But we cannot assent to the proposition that any degree of mere impair- 
ment of the use of a foot can be regarded as the equivalent of the “loss of the use” 
of a foot. Under the definition of the court the jury was so authorized to find. In 
answer to another one of appellant’s propositions, appellee contends that the evi- 
dence showing that there was a loss of the use of the foot was undisputed. If we 
were justified in so holding, perhaps we should further hold that the error in the 
definition was immaterial. But proof of loss was the very gist of plaintiff's cause 
of action. The evidence most certainly going to show that there was a loss of the 
use of the foot is the evidence of interested witnesses. Pope v. Beauchamp, 110 
Tex. 271, 219 S. W. 447. There is some evidence, slight, it is true, tending to dis- 
credit the fact of the loss of the use of the foot. The fault in the court’s definition 
of “loss of use” is one that exists just the same, even if we should be in error in 
not ascribing to the word “loss” the meaning of permanent or irrecoverable loss. 
In any event, we think the definition was error, and are unable to say that it was 


harmless. For that reason the judgment of the trial court will be reversed, and 
the cause remanded. 


CUMMINGS v. CONNECTICUT GENERAL LIFE INS. CO. 
Supreme Court of Vermont. Caledonia. Jan. 14, 1930. 
148 Atlantic Reporter 484. 


2. INSURANCE—INSURER DENYING LIABILITY FOR FALSE REPRE- 
SENTATIONS IN APPLICATION WAIVED DEFENSE THAT PREM- 
IUM DID NOT REACH IT DURING LIFE OF INSURED. 

Where insurer denied liability because of false representations in application, 
it waived defense that premium did not reach it during life of insured, since 
insurer specifying that defense as reason for refusing to pay loss waived all 
others. 

(For other cases, see Insurance, Dec. Dig. § 395.) 


3. INSURANCE—INSURER’S WAIVER OF DEFENSE NEED NOT EM- 
BRACE ALL ELEMENTS OF EQUITABLE ESTOPPEL, AND MAY 
BE EXPRESS OR IMPLIED. 

Waiver of defense by insurer in order to be effective need not embrace all 
elements of equitable estoppel, and may be express or implied before or after 
forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 371.) 


6. INSURANCE—IN ACTION ON LIFE POLICY, EXCLUDING TESTIMONY 

RESPECTING PLAINTIFF’S HEALTH HELD NOT ERROR. 

In action on life policy, exclusion of testimony regarding plaintiff’s health 
held not error, since that question was not before court, though physical con- 
dition of insured was involved and could be shown. 

(For other cases, see Insurance, Dec. Dig. § 654[2].) 


7. INSURANCE—REASON WHY INSURED WORKED OUT OF DOORS 
WAS TOO REMOTELY RELEVANT TO HER PHYSICAL CONDITION 
TO MAKE EXCLUSION ERROR. 

In action on life policy, physical condition of insured was involved and could 
be shown, but reason why she worked out of doors was unimportant, and was 
too remotely relevant to her physical condition to make its exclusion error. 

(For other cases, see Insurance, Dec. Dig. § 654[2].) 


13. INSURANCE—INSTRUCTION THAT PLAINTIFF SUING ON LIFE 
POLICY WAS NOT OBLIGATED TO INFORM INSURER OF CHANGE 
IN INSURED’S CONDITION, UNLESS HE KNEW HE WAS BENE- 
FICIARY, SHOULD HAVE BEEN GIVEN. 
In action on life policy, requested instruction that plaintiff was under no 
obligation to inform defendant of change in insured’s physical condition, unless 
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he knew he was. beneficiary named in policy, should have been given, even 
though he was insured’s agent in forwarding premium. ° 


(For other cases, see Insurance, Dec. Dig. § 127.) 


14. INSURANCE—APPLICANT KNOWING OF CHANGE IN HEALTH FOR 
WORSE BEFORE POLICY BECOMES EFFECTIVE HAS DUTY TO 
DISCLOSE IT. 

When material change for worse in applicant’s health takes place after 
making of application and medical examination and before policy becomes effec- 
tive, it is duty of applicant to disclose it, if he knows about it. 


(For other cases, see Insurance, Dec. Dig. § 127.) 


Exceptions from Caledonia County Court; John S. Buttles, Judge. 

Action by Asa Cummings against the Connecticut General Life Insurance 
Company. Judgment for plaintiff for the amount of premium received by 
defendant, and plaintiff brings exceptions. Reversed and remanded. 

Argued before Watson, C. J., and Powers, Slack, Moulton, and Willcox, JJ. 

Shields & Conant, of St. Johnsbury, for plaintiff. 

Searles, Graves & Waterman, of St. Johnsbury, for defendant. 

Powers, J. We have here the record of a retrial of Cummings v. Connecticut 
General Life Ins. Co., 101 Vt. 73, 142 A. 82. The retrial was by jury, and was on 
amended pleadings. It resulted in a verdict for the plaintiff for the amount of the 
quarterly premium received by the defendant, with some interest and costs 
amounting in all to $24.02, which sum the defendant conceded was due the 
plaintiff, and had paid into court. Judgment was rendered on the verdict for the 
plaintiff, and he excepted. 


[1] The plaintiff was a witness in his own behalf, and in cross-examination 
he testified that he and his wife had made previous applications for life insur- 
ance, and he was asked this question: “Q. And up to that time neither of you 
had paid the first premium, had you?” Objection was interposed and overruled. 
The witness answered, “No.” Thereupon an exception was claimed and allowed. 
But there is nothing in the record to indicate that the exception was treated 
below as seasonably claimed, so, the answer being responsive, we can do nothing 
but apply the ordinary rule and hold that the exception is unavailing. Ford v. 
Hersey, 92 Vt. 405, 412, 104 A. 875; Reeves v. Redmond, 95 Vt. 106, 109, 113 A. 711. 

[2] One of the defenses made by the defendant and one now covered by 
the amended pleadings was that the quarterly premium above referred to did 
not reach the defendant during the life of the insured. The evidence of the 
defendant tended strongly to establish that fact. By divers exceptions and in 
various ways the plaintiff raised the question that the defendant, by its conduct 
and assertions, had waived that forfeiture, if it had occurred. 


It appeared that the defendant wrote a letter to the plaintiff, and somewhat 
later another to his counsel. In the former, the defendant took the position 
that the policy was obtained by certain false representations regarding.the health 
of the applicant, and asserted that, if the true facts had been known, the com- 
pany would have declined the risk. “We have no option now,” says the letter, 
“but to return to you all premiums paid with interest thereon, as this insurance 
was issued upon a misrepresentation of the facts and was ineffective from its 
inception.” Nothing is said in the letter about the failure of the premium to 
reach the company while Mrs. Cummings was yet alive or any defense to the 
policy other than the false representations referred to above. In the letter to 
the plaintiff's counsel, the defendant insists that Mrs. Cummings’ application 
contained material misrepresentations with regard to her physical condition and 
past history, and concludes with this statement: “We have no option but to 
maintain our previous position, which is to the effect that this insurance was 
never effective.” This letter, too, is silent as to the defense now under discussion. 

The defendant insists that these letters assert two grounds for its refusal 
to pay the policy in question: (1) False representations; and (2) the policy was 
never effective. And it argues that, by this construction, the new defense is 
saved to it, whatever the result might otherwise be. But the true meaning of 
the letters seems too plain to admit of this construction. What the defendant 
means by the language used in the letters is that the policy never became 
effective because of the false representations in the application. If confirmation 
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of this statement was required, it would be found in Defendant's Exhibit E, 
which is the record card of this policy from the office of the general agent of 
the company, whereon this notation appears: “Not settled because of misstate- 
ment at time app. (application) was written.” 

[3] The defendant argues that a waiver of a defense, in order to be effective, 
must embrace all of the elements of an equitable estoppel, and cites cases so 
holding. But that is not the law of this state. In Webster vy. State Mutual Fire 
Ins. Co., 81 Vt. 75, 80, 69 A. 319, this court took occasion to draw the distinction 
between a waiver and an estoppel as it exists in insurance law, and to lay down 
the rule that, when an insurer elects not to take advantage of a forfeiture, he 
waives it, and cannot assert it in defense, though the insured was not misled 
to his prejudice. Such a waiver may be express or implied, before or after the 
forfeiture. Bates v. German Commercial Acc. Co., 87 Vt. 128, 130, 88 A. 532, 
Ann. Cas. 1916C, 447. An insurance company which thus waives a forfeiture is 
bound to treat the contract of insurance as though no forfeiture had occurred. 
Francis v. London Guarantee & Acc. Co., 100 Vt. 425, 430, 138 A. 780, 782. 

In Frost v. North British & Mercantile Ins. Co., 77 Vt. 407, 418, 60 A. 803, 
it was held that a denial of liability on a specified ground unconnected with the 
proof of loss, made within the time such proof was required, is a waiver of that 
proof. Tio the same effect are Mellen v. U. S. Health & Acc. Ins. Co., 83 Vt. 
242, 248, 75 A. 273, and Clarke v. Travelers’ Ins. Co., 94 Vt. 383, 391, 111 A. 449. 
The rule as stated in these cases and other earlier ones therein cited carried 
the court as far as it was necessary to go in order to dispose of the questions 
there presented. But the Webster Case, the Bates Case, and the Francis Case 
show that the waivers would have been just as effective if they had followed 
the forfeitures. The logic of those cases requires us to take the broad ground 
that, when one defense is specified by an insurer as its reason for refusing to 
pay a loss, all others are waived. 

This doctrine finds support in many cases, of which the following are 
accessible: Security Ins. Co. v. Laird, 182 Ala. 121, 62 So. 182, 184; Travelers’ 
Ins. Co. v. Plaster, 210 Ala. 607, 98 So. 909, 910; Watts v. Metropolitan Life Ins. 
Co., 211 Ala. 404, 100 So. 812, 813; London & Lanchashire Ins. Co. v. McWilliams, 


218 Ala. 503, 119 So. 15, 16; Powers v. Bohuslav, 84 Neb. 179, 120 N. W. 942, 944; 
Hilmer v. Western Travelers’ Acc. Ass'n, 86 Neb. 285, 125 N. W. 535, 537, 27 L. R. 
A. (N. S.) 319; Yates v. New England Mutual Life Ins. Co. (Neb.) 220 N. W. 
285, 287; Smith v. German Ins. Co., 107 Mich. 270, 65 N. W. 236, 30 L. R. A. 368, 
372; Smith v. Grange Mutual Fire Ins. Co., 234 Mich. 119, 208 N. W. 145, 146; 
Wyatt v. Henderson, 31 Or. 48, 48 P. 790; Eaid v. National Casualty Co., 122 


Or. 547, 548, 259 P. 902. See, also, McCormick v. Royal Ins. Co., 163 Pa. 184, 
29 A. 747, 750; Western, etc., Pipe Lines v. Home Ins. Co., 145 Pa. 346, 22 A. 
695, 27 Am. St. Rep. 703, 708; Brink v. Insurance Co., 80 N. Y. 108; Vulcan Ins. 
Co. v. Johnson, 74 Ind. App. 62, 128 N. E. 664, 665; Travelers’ Ins. Co. v. Fletcher 
Am, Nat. Bank, 84 Ind. App. 563, 150 N. E. 825, 827; Snyder v. Supreme Ruler 
of Fraternal Circle, 122 Tenn, 248, 122 S. W. 981, 45 L. R. A. (N. S.) 209, 214; 
Royal Ins. Co. v. Drury, 150 Md. 211, 132 A. 635, 643, 45 A. L. R. 582. 

It is to be noted that some of the cases say in effect that the waiver estops 
the insurer. But, as was suggested in the Webster Case, the terms “waiver” 
and “estoppel” are often used as meaning the same thing. In some cases cited, 
the word “estops” is so used, and is not to be given its technical meaning. In 
others, the court finds the element of prejudice to the insured in the fact that 
he has brought suit relying upon the expressed or indicated attitude of the com- 
pany toward his claim. 

The Supreme Court of the United States, as do one or two of the state 
courts, extends the application of this rule to cases other than insurance cases, 
saying that, “Where a party gives a reason for his conduct and decision touching 
any thing involved in a controversy, he cannot, after litigation has begun, change 
his ground, and put his conduct upon another and a different consideration. He 
is not permitted thus to mend his hold. He is estopped from doing it by a 
settled principle of law.” Ohio & Miss. Ry. Co. v. McCarthy, 92 U. S. 258, 267, 
24 L. Ed. 693, 696. : 

The rule works no hardship on the insurer. Considerations of public policy 
require that he shall deal with his individual customer with entire frankness. 
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He may refuse to pay and say nothing as to the basis of his refusal. In that 
case, all defenses to an action on the policy are available to him. He may refuse 
to pay on a particular ground reserving the right to defend on other grounds, 
with the same result. But, when he deliberately puts his refusal to pay on a 
specified ground, and says no more, he should not be allowed to “mend his hold” 
by asserting other defenses after the insured has taken him at his word and is 
attempting to enforce his liability. 

It is not suggested that this defendant acted in ignorance of the facts. Nor 
could such a suggestion be accepted, for all the facts were in its possession in 
written or printed form. 

[4] Waiver is usually a question of fact, since the question most always 
depends on acts or declarationse of an indecisive and doubtful character. Wells, 
Law & Fact, § 124. But, where all the facts and circumstances are undisputed, 
the question is for the court. Wells, § 250; 27 R. C. L. 912. The case in hand 
is of the latter class, and there is nothing to dd but say as we did in the 
Francis Case that the facts and circumstances are “so inconsistent with a pur- 
pose to assert the forfeiture and so convincing of an intent to waive it that it 
must be held to amount to a waiver as matter of law.” 

[5] This disposition of the matter makes it unnecessary to consider the 
effect of the so-called temporary receipt, Plaintiff's Exhibit 2. The plaintiff by 
one of his requests to charge (No. 2) asked for an instruction to the effect that 
the letters referred to, “and its (defendant’s) further conduct in failing to raise 
such issue (the issue that the policy did not become effective on account of 
non-payment of the premium during the life of the insured) by its pleadings 
in the previous case,” amounted to a waiver, etc. This request was not complied 
with, and the plaintiff excepted. The request was defective in that it included 
an unsound provision. The defendant’s conduct in failing to raise the issue at the 
former trial had no effect on the waiver. Nothing herein said is to be taken as 
precluding the defendant from availing itself in a subsequent trial of any 
defense which it had not waived prior to the bringing of a suit on the policy. 
There was no error in this connection. Vaughan v. Porter, 16 Vt. 266. 

{6, 7] There was no error in the exclusion of the testimony of Frank Burr 
regarding the plaintiff's health. That question was not before the court. The 
physical condition of Mrs. Cummings was involved, and could be shown. But 
the reason why she worked out of doors was of no importance. It was too 
remotely relevant to the condition of Mrs. Cummings’ physical condition to 
make its exclusion error. In re Claflin’s Will, 75 Vt. 19, 22, 52 A. 1053, 58 L. R. A. 
261. 

[8-10] During the cross-examination of the plaintiff, he was inquired of 
regarding his telling his children how to testify in the case. And he denied that 
he ever told them what to say. Thereupon he was asked if at the former trial 
he did not, from his place within the bar, attempt to instruct his daughter, 
Myrtie, as to how to testify. He denied it. For the purpose of impeachment, 
the defendant offered certain questions, answers, and comments of the presiding 
judge as shown by the transcript of the testimony in that trial. This was 
objected to on the ground that it was irrelevant, but not on the ground that it 
was incompetent. It was received and the plaintiff excepted. So much of the 
transcript as was admitted reads as follows: “Q. The other day after some 
one had been testifying here, wasn’t your father telling you right down there 
on the first landing to the stairs that you had got to deny that when you took 
the stand? A. I don’t remember that he did. Q. Don’t you remember that he 
stood right down there and he was doing like this (indicating) and telling you 
that you had got to deny that when you took the stand? Don’t you remember 
that, Miss Cummings? The Court: If you do that again, sir the court will deal 


with you; and the court is referring to the shaking of the head of the plaintiff 
toward the witness.” 


At that trial, the plaintiff did not deny the fact charged against him by the 
court; but at the trial under review he explained the matter by testifying that 
he did move his head, but not at the witness. 

The credibility of a witness is always open to attack, and a wide latitude is 
allowable to a cross-examiner for the purpose of showing who and what the 
witness is. State v. Slack, 69 Vt. 486, 493, 38 A. 311; Shores v. Simanton, 99 Vt. 
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191, 196, 130 A, 697. It is a matter lying largely in the discretion of the trial 
court—as we have often held. The plaintiff insists that his evidence involved a 
collateral matter on which the witness could not be impeached. It is true that 
such matters may not be gone into for the mere purpose of eliciting something 
to contradict. But collateral matters may be within the discretion of the court. 
Hambleton v. U. Aja Granite Co., 95 Vt. 295, 299, 115 A. 102. If this plaintiff 
at the former trial, coached his witness, or attempted to do so, by signals indicating 
what answer he desired her to give, it was a flagrant impropriety wholly incon- 
sistent with honesty and good faith. His act would be of the same character 
and effect as if he had instructed, or attempted to instruct, the witness before 
she took the stand. It would amount to an implied admission against him (1 
Elliott, Ev. § 226; Com. v. Min Sing, 202 Mass. 121, 88 N. E. 918, 919), and would 
be evidence of his unreliability as a witness. 

But the question before us is one of an admission. The fact that the plaintiff 
thus attempted to coach the witness could not be proved by the transcript alone. 
So far as this trial is concerned, it showed an unsworn statement of the presiding 
judge, which would be hearsay. Its probative value, if it has any, lies in the 
fact that it was undenied by the plaintiff. Its admissibility, then, depends upon 
the question whether the plaintiff was obliged to deny it to avoid the implication 
that he admitted that it spoke the truth. If the occasion was such that he was 
not called upon to deny the accusation therein, the transcript and his silence 
were irrelevant. Lawson, Presumpt. Ev. 632. In very many cases silence amounts 
to an admission. But to have this effect, the circumstances must be such as to 
call for or admit of some reply by way of denial or explanation. It is in such 
cases only that “silence gives consent.” So it is that, generally speaking, silence 
at a judicial proceeding cannot be treated as assent. 2 Wig. Ev. § 1072. This 
question has usually arisen in criminal cases wherein a witness has made some 
incriminating statement which the respondent does not deny, like Com. v. 
Zorambo, 205 Pa. 109, 54 A. 716, 717, and Com. v. Kenney, 12 Metc. (Mass.) 235, 
46 Am. Dec. 672. But Hauser v. Goodstein, 75 N. J. Law, 66, 66 A. 932, was a 
civil case, as was Buchanan v. Morris, 198 Ind. 79, 151 N. E. 385, 389. In these 
cases it was held that the doctrine of acquiescence did not apply to silence at 
judicial proceedings. Chief Justice Shaw, in Com. v. Kenney, supra, laid down 
the rule to this effect: If the statement is made by a witness during judicial 
proceedings, the party sought to be charged with assent to it cannot interfere 
and deny it, since that would be to charge the witness with perjury, and be alike 
inconsistent with decorum and the rules of law. The last clause of this state- 
ment is no longer applicable, because a party may now be a witness, but could 
not be at the time that opinion was written, as was pointed out in Blanchard v. 
Hodgkins, 62 Me. 119, 121. 

This court has recognized this rule. It was said by Judge Peck in State 
v. Gilbert, 36 Vt. 145, that “what is stated in the presence and hearing of a party 
under circumstances calling for a reply, is sometimes admissible against the party 
if not contradicted by him. But this is not true as applicable to testimony given 
against a party in the course of judicial proceedings, especially in a case where 
the party cannot testify; the occasion not being one that calls for a reply or 


contradiction, and hence there is no implied admission arising from the silence 
of the party.” 


The situation of the plaintiff at the time the court rebuked him was such that 
an immediate denial was not to be expected. It would have been “inconsistent 
with decorum.” Not only would it have interrupted the orderly progress of the 
trial, it would have involved the plaintiff in a dispute with the court, and would or 
might have seriously prejudiced his case before the jury. He was not then in a 


position properly to do more than he did do, and therefore no admission was 
then involved in his silence. 


But subsequently in that trial this plaintiff was a witness for himself, and 
his failure to improve that opportunity to deny or explain the charge made by 
the court is as significant as if an opportunity for immediate denial was offered 
and declined. 2 Chamb. Ev. § 1431; 2 Jones, Ev. § 290; Blanchard v. Hodgkins, 
supra, Harlow v. Perry, 114 Me. 460, 96 A. 775, 777, Ann. Cas. 1918C, 37. 

This is the logical result, though it is held otherwise in some jurisdictions. 
Thus in Blackwell D. T. Co. v. McElwee, 96 N. C. 71, 1 S. E. 676, 60 Am. Rep. 404, 
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it is held that the rule did not apply, though the party afterwards took the stand 
as a witness; but Prof. Wigmore says that on this point the case is wrong. 2 
Wig. Ev. (2d) § 1072, note 11. There was no error in admitting this evidence. 

[11] Subject to exception, defendant's counsel said in argument, “This plain- 
tiff, Asa Cummings, instead of going to a doctor whom they knew, went to a 
stranger.” This referred to Dr. Weymouth, who examined Mrs. Cummings at 
the time she made her application, and the inference which the jury was expected 
to draw from it was that the plaintiff sought out this doctor for some fraudulent 
purpose. There was evidence tending to show that Dr. Weymouth was selected 
to make the examination by the defendant’s agent, Shores. If that had been all 
the evidence on that subject, the argument would have been improper. But 
there was more to it. The testimony of Dr. Allen tended to show that Dr. 
Weymouth was selected because the plaintiff thought that he would be more 
likely to “pass” Mrs. Cummings than some other doctor. We cannot say that 
the argument was unwarranted. 

[12] The argument wherein suggestion was made that Mrs. Cummings took 
heart tablets just before her examination was improper and should have been 
omitted. The only basis found in the evidence for it was the fact that she had 
such tablets, and that she gave false answers in her application. This gave rise 
to nothing more than a surmise that she may have thus deceived Dr. Weymouth. 
The argument regarding her brother's varicose ulcer was too unimportant to 
have been harmful. 

[13.. 14] The plaintiff seasonably requested the court to charge the jury to the 
effect that the plaintiff was under no obligation to inform the defendant of the 
change in his wife’s physical condition, unless he knew that he was the beneficiary 
named in the policy. This request was refused, and the plaintiff excepted. 

This instruction should have been given. The company’s defense was based 
in part on the plaintiff's concealment of the fact referred to. Concealment of 
the character to avail an insurance company as a defense is defined to be “a 
designed and intentional withholding of any tact material to the risk which the 
assured ought in honesty and good faith to communicate.” Mascott v. First Nat. 
F. Ins. Co., 69 Vt. 116, 125, 37 A. 255, 258. There is no doubt that, when a 
material change for the worse in the health of the applicant takes place after the 
making of the application and medical examination and before the policy 
becomes effective, it is the duty of the applicant to disclose it, if he knows about 
it. Fitzgerald v. Metropolitan Life Ins. Co., 90 Vt. 291, 300, 98 A. 498; Cummings 
v. Conn. Gen. Life Ins. Co., 101 Vt. 73, 89, 142 A. 82. Knowledge lies at the very 
foundation of. the duty. Livingood v. N. Y. Lite Ins. Co., 287 Pa. 128, 134 A. 
474, 476. Such is the law when the concealment of the insured is relied upon. 
But here the defendant relies upon the concealment of this plaintiff, the benefic- 
iary. No doubt the law above stated applies to him, if he was in duty bound 
to speak. But a stranger to the policy would be under no obligation to report 
to the company, nor would his silence stand in his way it it should turn out 
eventually that he sought some benefit from the policy. If a beneficiary named 
in the policy is ignorant of his relation to it, he is under no obligation to tell 
what he knows. Knowledge of that fact is an essential element of a defense 
predicated upon his silence. He was the agent of the insured, to be sure, in 
forwarding the premium, but this fact, alone, did not impose upon him the duty 
of disclosing a matter having nothing to do with his agency. 

There was no question for the jury regarding the effect which the so-called 
“flu” had on Mrs. Cummings’ health. By all the evidence, it was a temporary 
ailment, not serious in character, which did not affect her general health, and 
the court should have so instructed the jury. 

Judgment reversed and cause remanded 
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NATIONAL-BEN FRANKLIN FIRE INS. CO. OF PITTSBURGH, PA,, v. 
HAUGHTON et al. 
Circuit Court of Appeals, Fifth Circuit. November 27, 1929, 
No. 5650. 
36 Federal Reporter (2d) 225. 

1. INSURANCE—INSURED WHO WAS NOT UNCONDITIONAL RECORD 
OWNER AT TIME OF FIRE LOSS WAS ERRONEOUSLY ALLOWED 
RECOVERY ON POLICY. 

Where insured was not the unconditional record owner of insured property 
at time of loss by fire, he was erroneously allowed recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 

Appeal from the District Court of the United States for the Northern District 
of Texas; William H. Atwell, Judge. 

Action by B. EK. Haughton, for the use and benefit of the Practorians, against 
the National-Ben Franklin Fire insurance Company of Pitisburgh, VPa., wherein 
the Praetorians later intervened in their own right. Judgment tor plaintifts, 
and defendant appeals. Reversed as to plaintiff first named, and otherwise appeal 
dismissed. 

William H. Shook and R. W. Mayo, both of Dallas, Tex. (Smithdeal, Shook, 
Spence & Bowyer, of Dallas, Tex., on the brief), for appellant. 

Thomas W. Davidson, of Dallas, Tex., for appellees. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Bryan, Circuit Judge. This was an action at law on a fire insurance policy 
brought by B. EK. Haughton, who alleged that he was owner of the property 
insured at the time it was damaged by fire, subject to a mortgage held by The 
Praetorians. Attached to the policy was a clause which provided that loss 
or damage should be paid to The Praetorians as mortgagee, and that their in- 
terest should not be affected by any subsequent change of title. It was undis- 
puted that a fire loss occurred amounting to $15,500. Haughton brought the 
action for the use and benefit of The Praetorians, who later intervened in their 
own right. 

The trial court entered judgment in favor of Haughton, but the amount 
jound to be due was ordered paid to The Praetorians and credited upon the mort- 
gage. The insurance company took an appeal from the judgment but while 
that appeal was being perfected it was discovered by Haughton’s counsel, and 
is made to appear here by proper showing, that subsequent to the issuance of 
the policy, but before the fire, Haughton had lost title through a sheriff's sale. 
It is further shown without dispute that pending this appeal appellant has paid 
the amount of the judgment to The Praetorians. 

[1] In the light of subsequent events, Haughton was not entitled to sue, 
as he was not the unconditional record owner of the insured property at the 
time of the loss by fire. It follows from his admission that the judgment in his 
favor was erroneous. It is insisted that the judgment in favor of The Praetorians 
should be reversed also, not because of any error that is now material, but in 
order that appellant may be protected in its right of subrogation to the lien of 
the mortgage. 

[2] But this is a common-law action, and we have no power to safeguard 
any right of subrogation further than to say that it is not involved on this appeal. 
As appellant has satisfied the judgment in favor of The Praetorians by payment, 
its appeal against them has become moot and should be dismissed. 

Accordingly, it is ordered that the judgment in favor of Haughton be re- 
versed at his cost; and that the appeal from the judgment in favor of The 


Praetorians be dismissed, without prejudice to the right of appellant on the 
question of subrogation. 
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ALLIANCE INS. CO. OF PHILADELPHIA v. BROWN 
Circuit Court of Appeals, 7 eee December 17, 1929. 
584 
36 Federal yond (2d) 625. 
. INSURANCE—ORDER CLOSING HOTEL IN ABATEMENT PROCEED- 
ING DID NOT EFFECT “CHANGE OF OCCUPANCY” WITHIN IN- 
SURANCE POLICY (NATIONAL PROHIBITION ACT [27 USCA]). 
Order closing hotel in abatement proceeding brought against owner pursuant 
to National Prohobition Act (27 USCA) did not operate to effect a change of 
occupancy within clause of insurance policy requiring any change of ownership 
or occupancy to be noted on policy unless permitted therein. 


(For other cases, see Insurance, Dec. Dig. § 322.) 


2. INSURANCE—ORDER CLOSING HOTEL IN ABATEMENT PROCEED- 
ING DID NOT RESULT IN INCREASE OF HAZARD SO AS TO VOID 
FIRE POLICY (NATIONAL PROHIBITION ACT [27 USCA]). 

Order closing hotel in abatement proceeding brought against owner pur- 
suant to National Prohibition Act (27 USCA), held not to have resulted in an in- 
crease of hazard so as to void fire policy by reason of failure to note such increase 
on policy. 

(For other cases, see Insurance, Dec. Dig. § 333[1].) 


3. INSURANCE—EVIDENCE JUSTIFIED FINDING THAT ORDER CLOS- 
ING HOTEL IN ABATEMENT PROCEEDING DID NOT INCREASE 
HAZARD. 

In action to recover on fire insurance policy, evidence held to justify finding 
that hazard was not increased by virtue of order closing hotel in an abatement 
proceeding and putting keeper in charge of property. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from the District Court of the United States for the Southern Divi- 
sion of the Northern District of California; Frank H. Kerrigan, Judge. 

Action by Harry Brown against the Alliance Insurance Company of Phila- 
delphia. Judgment for plaintiff, and defendant appeals. Affirmed. 

Charles A. Strong, of San Francisco, Cal. (William H. Hunt, of San Fran- 
cisco, Cal., of counsel), for appellant. : 

Breed, Burpee & Robinson and Wm. M. Thornton, all of Oakland, Cal., 
for appellee. 

Before Rudkin, Dietrich, and Wilbur, Circuit Judges. 

DrerricH, Circuit Judge. On February 5, 1928, a building on which appellant 
carried insurance, known as the Occidental Hotel, in the city of Hayward, Cal. 

was partially destroy ed by fire. To the policy was attached a rider, commonly 
referred to as a “mortgage clause,” making the loss, if any, payable to the 
mortgagee as his interest might appear. Appellee, the holder of the first mort- 
gage, brought this action to recover the damage he had sustained from the 
destruction of his security. Jury trial was duly waived, and, after hearing the 


evidence, the court, without special findings, entered judgment in his favor for 
$12,500, with interest and costs. 


One of the assignments rests upon the fact that in November, 1927, the 
hotel had been closed under a court order in an abatement proceeding brought 
against the owner pursuant to the National Prohibition Act (27 USCA) and was 
at the time of the fire in charge of a watchman or keeper appointed by the 
court. In that suit appellee was formally joined as a codefendant with the 
owner, Louis M. Gilabert, but he was not therein charged with any wrongdoing. 
The rider referred to expressly provided that the loss of damage, if any, should 
be payable to Harry Brown, first mortgagee; and, that as to the interest of 
mortgagee, the policy should not be invalidated by any act or neglect of the mort- 
gagor or owner or by any change in the title or ownership of the property, 
nor by the occupation of the premises for purposes more hazardous than were 
permitted by the policy. It further provided, however, that the mortgagee should 
notify the company of “any change of ownership or occupancy or increase of 
hazard which shall come to the knowledge of said mortgagee, and unless per- 
mitted by this policy, it shall be noted thereon and the mortgagee shall, on de- 
mand, pay the premium for such increased hazard for the term of the use thereof; 
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otherwise this policy shall be null and void.” And in the body of the policy it 
was expressly provided that “a change of occupancy of building without material 
increase of hazard” should not affect the validity of the insurance. 


{1, 2] The gist of appellant’s contention, as we understand it, is that the 
abatement order operated to effect a “change of occupancy,” that this resulted in 
an “increase of hazard,” and that, nothing having been “noted” on the policy, 
the policy became void. The provision just quoted from the rider is not free from 
ambiguity. It is uncertain what was intended to be the antecedent of “it” in 
the phrase “it shall be noted thereon,” and it is not clear by what default or 
defaults it was intended the policy should be rendered void. But a full con- 
struction of the clause is not thought to be necessary. In the first place we 
are not convinced that the abatement proceeding operated to effect “a change 
of occupancy.” The active operation of the hotel business temporarity ceased, 
but the building was devoted to no other purpose, continued to be furnished as a 
hotel, and was occupied by the keeper who lived therein. But if we assume, 
without deciding, that, as contended by appellant, the abatement proceeding 
effected a “change of occupancy” and that consequently it became the duty of 
the mortgagee, having full knowledge thereof, to notify the insurer and pay an 
additional premium if demanded, we are of the opinion that there is ample 
ground to support the judgment. While in some respects conflicting, the testi- 
mony was sufficient to justify a finding of the following facts: Upon being 
served with summons, Brown, being concerned as to the effect the proceeding 
might have upon the insurance, conferred with Gilabert, the owner of the 
property, and at his suggestion they went to the office of one Moitoza, appellant’s 
local agent by whom the insurance was obtained, and the policy was written or 
issued. He assured them that the company would desire to continue the policy 
in force, and that they should not worry; that he would see the chief of the 
city fire department and would take steps to have the court put a keeper in 
charge, and that everything would be all right. Accordingly, as already stated, 
the court did, upon the owner’s application, put a keeper in charge, and about 
two weeks later Moitoza informed Brown that he had seen the chief and had 
notified the company. Moitza died before the cause was tried, and the owner 
had gone to Spain, but one Nunes, who had been employed in the former’s 
office for a number of years, testified that after the abatement proceeding was 
commenced a Mr. Mallon, who was a special agent in the territory for the ap- 
pellant and who visited the various agencies from time to time, came to Moitoza’s 
office, where, referring to the proceeding, he advised Moitoza that, unless some- 
thing was done to have a keeper, the policy would have to be canceled. Moitoza 
suggsted that arrangement would be made for a keeper, and at a later date, 
after the keeper had been appointed, Mallon again came to the office, and, to 
an inquiry from Moitoza, Mallon advised him that the company was satisfied ; 
and, upon the suggestion from Moitza that the consent ought to be in writing, 
he responded that he would take it up with the company, and that Moitoza 
would within a few days receive a letter expressing consent. This witness 
further testified that about a week thereafter such letter was received, that it 
was read in his presence by Moitoza to Gilabert, and that the letter in substance 
stated that the company was satisfied: and that, a keeping having been put in 
charge, it would continue the policy. Upon a search the letter Cbuld not be 
found, and there was evidence tending to show that it may have been destroyed, 
together with other papers, by Moitoza’s widow. In short, a proper foundation 
was laid for the introduction of orc! testimony touching its contents, and there 
was testimony corroborative of that given by Nunes. 


Appellant offered some testimony tending to rebut the contention that such 
a letter was written, but no purpose would be served by analyzing it, for, in 
the most favorable view to appellant, all that could be said is that upon that 
question the evidence is confiicting, with a preponderance, as we think, in sup- 
port of the position that such a letter was written by the company and its con- 
tents disclosed to the insured. 


True, no notation was made on the policy, but undoubtedly appellant knew 
that under the abatement proceeding the operation of the hotel had ceased, and 
that a keeper was in charge of the property. Whether such change in status 
operated to increase the hazard was for its determination. Being satisfied upon 
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that point, naturally it saw no reason for indorsing the policy. If it was dis- 
satisfied, in all good conscience that was the time for it to speak. The owner 
and the mortgagee could then have taken steps in some other manner to pro- 
tect themselves. It could not to their peril lull them into a feeling of security 
by assuring them that nothing more need be done, retain the premium paid for the 
full period, and later on, after the loss had occurred, contend that the hazard 
was in fact increased, and that therefore the policy became void. That it did 
consider the policy as continuing in force is made clear in a letter written to 
appellee by one Evans, appellant’s agency superintendent, on February 17, 1928, 
12 days after the fire occurred, in which after describing the policy, he said: 
“You are noted as the Mortgagee on this policy, and, in accordance with the 
statutory conditions of the policy, we hereby notify you of the Company's 
desire to cancel this policy. Notice has also been sent to the assured, and we 
have advised him to procure other insurance as we will deny all liability under 
the policy after the lapse of time as required by the printed conditions of the 
policy in reference to notice of cancellation to both assured and mortgagee. The 
policy may be retained until the loss now in course of adjustment has been 
settled, and on surrender of the policy we will refund to the assured the un- 
earned premium ler.” 
1© in mind that we have not for consideration a case 
derogation of the terms of the policy, to charge the 
ledge by an agent, or his oral agreement, had before 
written. What was said and done here related to 
the in rpretati f the policy and its application to conditions arising long af- 
ter ‘ tion. See American Fire Ins. Co. v. King Lumber Co., 250 U. S. 2, 13, 
oo SK 1431, 63 L. Ed. 810; Mackintosh vy. Agricultural Fire Ins. Co., 150 Cal. 
440, 89 P. 102, 119 Am. St. Rep. 234; 26 C. J. p. 303; 14 R. C. L. pp. 1155, 1162, 
1181, 1182. 

[3] Furthermore, not only was the company at the time apparently of the 
opinion that the hazard was not increased, but, though it endeavored to prove 
the contrary, the testimony ts inconclusive, and a view that the hazard was not 
augumented has substantial support in the record. The evidence tends to show 


that the “moral” hazard was increased, but that the “physical” hazard was de- 


creased. Whether as a net result the hazard was increased is, therefore, left 
is uncertainty See Esch v. Home Ins. Co., 78 Towa. 334. 43 N. W. 229, 16 Am. 


St. Rep. 443, and 26 Corp. Juris 200, § 243. The case is quite different from 


changed conditions, a building in an isolated place ceases 


to b y usefu d lef c ed without a keeper. In such a case 
additional hazards, both moral and physical, are readily suggested. Here the 
build vas temporarily withdrawn from use, in punishment of the owner and 
not because it wes u able r profitable u and a keeper was put in charge 
by order of cour It was not in an isolated place, but was within a city where 
it had the protection of ,organized police and fire departments. Clearly under 
such circumstance nd the testimony, a finding that upon the whole the haz- 
ard was not increased was justified. 

4 the judgment, it is unnecessarv to sav more than that 
it is wi the rang tr the estima f loss made by the several witnesses. 
It is to be spect lat upon such an isst e estimates will vary, and in the 
abse fay take on the part of the trial court, we should not disturb the 


assignments spe cific lly discussed of 1 cessity 


court erred in receiving the testimony of the 


wi } 1} f s touching the denial of appellant's motion 
for a1 uit ; S uest a general finding in its favor. 

In tl ‘ou 1 bjection of appellant and in re- 

hown that the city of Hayward 

ling which had been more than 

halide \ by fir Under the terms of the policy, the ordinance was im- 

material and was error to admit the evidence. But no testimony or estimate 

on the part of any witness touching the amount of the loss was in any way based 

upon this consideration. All the estimates were of the cost of repairing the 

building by using materials of like kind and quality. That being true, and the 


spon the court, 1 vas § 
} ] ] repair of a burl 
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issues being before the court without a jury, it is to be presumed that the finding 
was based upon the testimony. The error was without prejudice. 
Judgment affirmed. 


TARRANT LAND CO. et al. v. PALMETTO FIRE INS. CO. (6 Div. 483.) 
Supreme Court of Alabama. Jan. 16, 1930. 
125 Southern Reporter 807. 

1. INSURANCE—WHEN POLICY INSURES FOR MORTGAGOR'’S BENE 
FIT, PAYMENT OF LOSS TO MORTGAGEE SATISFIES DEBT PRC 
TANTO, AND INSURER CANNOT HAVE SUBROGATION. 

When policy of insurance, both by its face and by intention of parties, in- 
sures mortgagor for his own benefit and at his own expense, no contract other- 
wise appearing, payment of insurance money to mortgagee goes to benefit of 
mortgagor, in satisfaction pro tanto of mortgage debt, and insurer is not entitled 
to subrogation. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

2. INSURANCE—WHERE MORTGAGEE’S INTEREST IS INSURED FOR 
OWN BENEFIT, AND LOSS OCCURS BEFORE PAYMENT OF MORT- 
GAGE, INSURER, PAYING MORTGAGEE, CAN HAVE SUBROGA- 
TION. 

Where interest of mortgagee is separately insured for his own benefit and 
at his own expense, and loss occurs before payment of mortgage, the insurer, 
in paying mortgagee, is entitled to an assignment as subrogee, and may enforce 
mortgage against mortgagor. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

3. INSURANCE—INSURER, PAYING MORTGAGEE LOSS, CAN HAVE 
SUBROGATION, IF MORTGAGE CLAUSE PROVIDES INSURANCE IS 
FOR MORTGAGEE’S BENEFIT IN EVENT OF BREACH OF CONDI- 
TIONS, THOUGH MORTGAGOR PROCURED INSURANCE FOR HIS 
OWN BENEFIT. 

When policy, both by its fact and by intention of parties, insures mortgagor 
for his own benefit and at own expense, though mortgagor procures insurance 
for his benefit and pays expense, insurer, on paym loss to mortgagee, 1s 
entitled to subrogation if mortgage clause provides that insurance shall be valid 
and binding for benefit of mortgagee, only if by reason of breach of some 
terms of policy it has been forfeited as to mortgagor, and also contains stipula- 
tion looking to an assignment to the insurer of whole or part of securities pos- 
sessed by mortgagees. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

4, INSURANCE—RIGHT OF SUBROGATION, NOT EXPRESSLY GRANT- 
ED, IS SECURED, INSURER PAYING MORTGAGEE LOSS, IF MORT- 
GAGEE IS INSURED NOTWITHSTANDING DEFAULTS OF IN- 
SURED. 

Right of subrogation is secured to insurer, paying loss to mortgagee, though 
clause does not expressly grant it to insurer, but does expressly insure mortgagee, 
notwithstanding defaults of the insured sufficient to avoid it as to him. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

5. INSURANCE—IF SUBROGATION IS SECURED TO INSURER, PAY- 
ING MORTGAGEE LOSS, ON CONDITION NO LIABILITY EXISTS 
TO MORTGAGOR, INSURER MUST ALLEGE AND PROVE EXEMP- 
TION. 

If clause in insurance policy, giving right of subrogation to insurer paying 
loss to mortgagee, is conditioned on claim that, as to mortgagor or owner, no 
liability therefor existed, insurer must not only claim nonliability to mortgagor, 
but must allege and prove facts which, under policy, would entitle it to exemp- 
tion from liability to mortgagor. 


(For other cases, see Insurance, Dec. Dig. § 606[2].) 
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6. INSURANCE—ALLEGATIONS IN INSURER’S BILL FOR SUBROGA- 
TION SHOWING POLICY WAS ISSUED OWNER BEFORE MORT- 
GAGE, SHOWED MORTGAGOR PROCURED INSURANCE FOR OWN 
BENEFIT, WITH LOSS TO MORTGAGEE AS INTEREST AP- 
PEARED. 

Allegations of bill for subrogation by insurer, paying loss to mortgagee, 
showing that policy was first issued to owner before mortgage was made, and 
that, when mortgage was executed, New York standard mortgage clause was 
attached in favor of mortgagee, when construed most strongly against pleader, 
held to mean that mortgagor procured fire insurance for himself at his own 
expense, with loss to mortgagee as his interest may appear. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 


9. INSURANCE—BILL FOR SUBROGATION BY INSURER, PAYING LOSS 
TO MORTGAGEE, NOT ATTACHING POLICY NOR MORTGAGE 
CLAUSE, NOR SHOWING CONTENTS, HELD INSUFFICIENT. 

Bill for subrogation by insurer, paying loss to mortgagee, not attaching 
policy nor mortgage clause, nor showing their contents, held insufficient, since 
under circumstances reviewing court was required to treat allegations of bill 
as though there were no special stipulations in the mortgage clause, and apply 
principle that, where policy insures mortgagor for his own benefit and at his 
own expense, no contract otherwise apearing, payment of the insurance money 
of the mortgagee is for benefit of the mortgagor in satisfaction pro tanto of the 
mortgage debt, whereby insurer is not entitled to subrogation. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 


10. INSURANCE—STATUTE PROHIBITING ASSIGNMENT OF BUILD- 
ING AND LOAN MORTGAGE DOES NOT APPLY TO AN ASSIGN- 
MENT EFFECTUAL AS A SUBROGATION (CODE 1923, § 7101). 
Code 1923, § 7101, prohibiting assignment of a building and loan mortgage, 

does not apply to an assignment effectual as a subrogation, which is worked 

out by a principle of law, as distinguished from one which is contractual in its 
nature. 
(For other cases, see Insurance, Dec. Dig. § 607.) 


11. INSURANCE—IN PLEADING BREACH OF INSURANCE POLICY, 
PLEADER MUST SPECIFY CONDITION CLAIMED VIOLATED, AND 
ALLEGE FACTS ENABLING DEFENDANT TO MAKE INTELLIGENT 
DEFENSE. 

Rule of pleading breach of conditions of policy of insurance is that pleader 
must specify condition claimed to have been violated, and allege facts relied 
on as constituting breach, and mere allegation of breach in general terms, using 
language of condition, is not always sufficient, though it is not necessary to 
allege all minute circumstances which testimony will disclose, but substantial 
facts must be averred, when it is necessary to state them in order to apprise 
defendant of facts to enable it to make intelligent defense. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 

12. INSURANCE—BILL FOR SUBROGATION BY INSURER, PAYING 
MORTGAGEE LOSS, HELD INSUFFICIENT, AS NOT APPRISING DE- 
FENDANT OF CHANGE OF TITLE, INTEREST, OR POSSESSION, 
AVOIDING POLICY. 

Bill by insurer for subrogation to rights of mortgagee, to whom it paid 
fire loss, which copied condition of policy in effect avoiding it, if any change 
takes place in interest, title, or possession of subject of insurance, and then 
averring that policy was violated before loss, in that there was change in title, 
interest, or possession of subject of insurance, was insufficient, as not apprising 
defendant of what was change of title, interest, or possession which would be 
relied on by complainant. ; 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

13. INSURANCE—BILL FOR SUBROGATION BY INSURER, PAYING 
MORTGAGEE LOSS, NOT ALLEGING POSSESSION PASSED TO 
———. OF PROPERTY, HELD NOT TO SHOW BREACH OF 
POLICY. 

Bill for subrogation by insurer to rights of mortgagee, to whom it paid fire 
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loss, alleging that insured executed to another lease sale or conditional sale con- 
tract of subject of insurance, but not alleging that it was in that respect that 
condition of policy was violated, and not alleging that possession of property 
passed to transferee, was insufficient to allege breach of condition of policy, 
where bill did not allege due transfer of policy was without knowledge and 
consent of insurer. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 


14. INSURANCE—BILL FOR SUBROGATION BY INSURER, PAYING LOSS 
TO MORTGAGEE, ALLEGING BUILDING BEFORE LOSS BECAME 
VACANT, CHARGED BREACH OF POLICY. 

Bill for subrogation by insurer to rights of mortgagee, to whom fire loss 
was paid, quoting clause of policy as showing policy shall be void if building was 
vacant or unoccupied, and so remained for 10 days, and alleging that building 
before loss did become vacant or unoccupied, and so remained for 10 days, was 
sufficient to charge breach of policy, though date of breach might have been 
alleged. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 


15. INSURANCE—SUBROGATION OF INSURER TO RIGHTS OF FIRST 
MORTGAGEE, PAID FIRE LOSS, WAS SUPERIOR TO RIGHTS OF 
SECOND MORTGAGEE. 

Subrogation of insurer to rights of first mortgagee, to whom was paid fire 
loss, should not be decreed to be inferior to rights of second mortgagee, since, 
if insurer is entitled to subrogation, it is because first mortgage has been kept 
alive for benefit of insurer, and though first mortgagee may have received money, 
debt was not thereby extinguished, since one of main purposes of doctrine of 
subrogation is to preserve relative standing of liens on property. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 


Appeal from Circuit Court, Jefferson county; William M. Walker, Judge. 

Bill for subrogation by the Palmetto Fire Insurance Company against S. M 
Casey, J. D. Harper, the Fidelity Building & Loan Association, and the Tarrant 
Land Company. From a decree overruling demurrers to the bill, respondents 
Tarrant Land Company and Casey appeal. Reversed and remanded. 

J. K. Brockham, of Birmingham, for appellants. 

Coleman, Coleman, Spain & Stewart, of Birmingham, for appellee. 

Foster, J. A bill in equity was filed in this case, seeking subrogation based 
on the following facts: A policy of fire insurance was issued by apellee to one 

asey. Casey later executed a mortgage on the property to a company named 
in the bill as the Fidelity Building & Loan Association, whereupon a “New York 
standard mortgage clause was attached to said policy of insurance in favor of” 
said loan company. Afterwards said Casey executed to one Harper a lease sale 
or conditional sale contract for the sale of the property, a copy of which is 
attached, and the policy was duly transferred and assigned to him. The policy 
of insurance is not attached nor otherwise shown, neither is the “mortgage 
clause.” There is copied in the bill a clause prohibiting a change in the interest, 
title, or possession of the subject of insurance. The house was burned, and the 
appellee paid the mortgagee, took a transfer of the mortgage, and seeks to enforce 
it under the right of subrogation and the transfer. 

[1] The right of subrogation has been the subject of many decisions and 
text-writers, and we feel that the principles of law which control the case are 
in the main settled as follows: When the policy, both by its face and by the in- 
tention of the parties, insures the mortgagor for his own benefit and at his 
own expense, no contract otherwise appearing, payment of the: insurance money 
to the mortgagee goes to the benefit of the mortgagor in satisfaction pro tanto 
of the mortgage debt, and the insurer is not entitled to subrogation. 26 C. J. 461; 
Hackett v. Cash, 196 Ala. 403, 72 So. 52; annotations in 52 A. L. R. 278; 7 Cooley’s 
Briefs on Ins. (2d Ed.) 6720. 

[2] Where the interest of the mortgagee is separately insured for his own 
benefit and at his own expense, and a loss occurs before payment of the mort- 
gage, the insurer in paying the mortgagee is entitled to an assignment as a 
subrogee, and may enforce the mortgage against the mortgagor. 7 Cooley’s 
Briefs on Ins. (2d Ed.) p. 6716; 26 C. J. 461. 
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[3] But in the former instance, though the mortgagor procures the insur- 
ance for his benefit and pays the expense, the insurer upon payment of the loss 
to the mortgagee is entitled to subrogation, if the mortgage clause provides that 
the insurance shall be valid and binding for the benefit of the mortgagee only, 
if by reason of a breach of some term of the policy it has been forfeited as to 
the’ mortgagor, and also contains a stipulation looking to an assignment to the 
insurer of the whole or a part of the securities held by the mortgagee. 7 Cooley’s 
sriefs on Ins. (2d Ed.) 6717, 6718; Hackett v. Cash, supra; annotations in 52 
A. L. R. 278-280. 

[4] By the weight of authority this right of subrogation is said to be secured, 
though the clause does not expressly grant it to the insurer, but does expressly 
insure the mortgagee, notwithstanding defaults of the insured sufficient to avoid 
it as to him. Authorities supra; First Nat. Bank v. Springfield F. & M. Ins. 
Co., 104 Kan. 278, 178 P. 413; Hastings v. Westchester F. Ins. Co., 73 N. Y. 141. 
Though in Massachusetts it was held that this right of subrogation must be 
expressly stipulated, in order to be effective notwithstanding the mortgage clause 
reciles that no act of the mortgagor shall affect the rights of the mortgagee. 
Graves Hampden F. Ins. Co., 10 Allen (Mass.) 281; Allen v. Watertown F. 
Ins. Co., 132 Mass. 480. This is now said to be controlled by statute in that 
state. Tabbut v. Am. Ins. Co., 185 Mass. 419, 70 N. E. 430, 102 Am. St. Rep. 
353; Jenks v. L. & G. Ins. Co., 206 Mass. 591, 92 N. E. 998. 

[5] If such clause giving the right of subrogation is conditioned upon a 
“claim that as to the mortgagor or owner no liability therefor existed,” the 
insurer must not only “claim” nonliability to the mortgagor, but must allege and 
prove facts which under the policy would entitle it to exemption from lability 

r. 7 Cooley's briets on Ins. (2d Ed.) 6720. 
to determine that there is equity in the bill, and that the right 
to subrogation exists, as shown by its averments, we must conclude 
sufhiciently shows facts which under the policy have the effect of 
as to the insured. As we have stated before, the mortgage clause 
by this record, other than a statement that it is a New York 
igage clause. Counsel for appellee have copied in their brief a 


they say is in the words of the policy provision, and it is the 
treated in many authori 


that most of the courts extend the right of subrogation, 
nol expressly so provide, if it does provide in effect that 
inning upon th nsurer as to the mortgagee, though forfeited 
gagor or owner on account of the breach of a condition in it. 
to justify subrogation, there must be a stipulation containing 
' or possibly both, of such provisions. 
[6] The allegations of the bill show that the policy was first issued to the 
owner betore the mortgage was made, and when the mortgage was executed the 
New York standard mortgage clause was attached in favor of the mortgagee. 
The proper interpretation of such allegation, construed most strongly against 
the pleader, is that the mortgagor procured the insurance for himself at his 


own expense, with loss to the mortgagee as his interest may appear, without 
further stipulation. 


{7| We cannot judicially know the contents of the New York standard mort- 
gage clause, in the absence of a statute prescribing its terms. Northern Ins. Co. 
of N. Y. vy. Nat. Union F. Ins. Co., 35 Cal. App. 481, 170 P. 434. 7 Cooley’s Briefs, 
supra, p. 6718, sets out two different forms; one it describes as the “union mort- 
gage clause,” similar to what appellee has copied in his brief, but not in the 
record, and another which is said to apply to Maine, Massachusetts, Minnesota, 
and New Hampshire. 

{8, 9] The rules which control our interpretation of the bill require that we 
shall treat its allegations as though there were no special stipulations in the 
mortgage clause. Doing this, it is necessary that we apply the principle first 
herein stated under which appellee is not entitled to subrogation, and therefore 
we think the bill is not sufficient in its averments as to the terms of the mort- 
gage clause. If, upon a remandment, the bill is amended so as to meet the 
objection which we have discussed, appellant has argued other objections to the 
bill which we think we should treat also. Some of them are not specifically re- 
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ferred to in the demurrers, but, being discussed in brief, we will treat them for 
the benefit of another trial. 

[10] Appellant contends that the bill cannot be amended so as to permit 
subrogation, for that the right is dependent upon an agreement, which is, in 
effect, an assigament of a building and loan mortgage in violation of section 
7101, Code. The bill does not Show that the mortgagee is a building and loan 
association organized in Alabama subsequent to February 7, 1893, and therefore 
that it is subject to section 7101, Code. But, assuming that such may be shown, 
this court has held that its provisions do not apply to an assignment effectual 
as a subrogation which is worked out by a principle of law, as distinguished 
from one which is contractual in nature. Tennessee Valley Bank v. Sewell, 214 
Ala. 362, 107 So. 834 

We have shown that the right of subrogation by an insurer as herein de- 
scribed is dependent upon the nature of the insurance contract with respect to 
the mortgage. The mortgagee is not a party to that contract, though it was 
made for his benefit. It has not agreed to assign the mortgage, but the right 
of assignment or subrogation is worked out by an equitable principle insofar 
as the mortgagee is concerned. While it is dependent upon the nature of the 
contract, it 1s not a contrac srectiy with the mortgagee. lf the latter accepts 
the benefits of it, equity requires he shall do the equitable thing in the matter, 
whether he wishes or not, and if he refuses equity will declare and decree the 
equitable result. The insurer’s rights are protected, though the mortgagee may 
refuse to assign the morigage. And, on the other hand, if he does, it is only a 
compliance with an equitable duty, and not the result of a contract made by him. 
We think, therefore, that section 7101, Code, does not deprive the chancery 
court of working out subrogation when the facts exist on which such right 
arises 


We have als how to justif is right there must be, not only a 
claim that no | t i r or owuer, but the insurer must 


it to such exemption 


a 1 - 
allege and prov 
from liability 


[11] The 


a policy of insurance 
have been violated, 

\ mere allegation of 

nm, is not always suf- 
circumstances which 
averred, when it is 

facts to enable it 
Girard Fire Ins 
cenix Ins. Co., 96 Ala. 
Co \ Ge c. 171 Ala. 435, 
190 Ala. 327, 67 So. 263; American 


90. 577; Hardy v. Branch Bank at 


gation of breach in the language 

ail of averment. Continental Cas- 
ualty \ \ Sar). Se 852, Ann. Cas. 1914D, 377; Royal Ins. 
Co. v. Lu cy, 86 Ala. 530, 5 So. 708. The bill in this case copies the condition 
of the pol any change takes place in the interest, 
title, or oi the insurance, and then avers that the policy 
was \ ited bel that there was a change in the title, interest, 
or possession of insurance. This averment was not sufficient as 
a compliance W good pleading. It did not sufficiently apprise the 


the change of title, interest, or possession which would 
be re on by complainant. 


defer i what was 


[13] There are allegations that the insured executed to one Harper a lease 
sale or con mal sale contract. But it is not alleged that it was in this respect 
that the « on was violated. But, if it be so treated, yet the bill does not 
allege ihat possession of the property passed to Harper. It seems that it is 
necessary that the purchaser under a contract of purchase, whether conditional 
or unconditio | be put into possession in order that the contract of sale 
shall constitute a breach of the condition referred to. Cardwelf v. Va. State 
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Ins. Co., 198 Ala. 211, 73 So. 466; North River Ins. Co. v. Waddell, 216 Ala. 55, 
112 So. 336. It will also be observed that the bill alleges a due transfer of the 
policy to Harper, and does not allege it to be without appellee’s knowledge and 
consent. If, therefore, the allegations as to the lease or conditional sale contract 
are treated as the facts constituting the breach of this clause, they are not suf- 
ficient to that end. If they do not constitute the change of interest, title, or pos- 
session relied upon, then there is no attempt to state of what such change con- 
sisted. 

[14] The bill also quotes the clause further as showing that the policy shall 
be void “if a building herein described, whether intended for occupancy by owner 
or tenant, be or become vacant or unoccupied and so remain for 10 days.” And 
it is alleged that the building before the loss “did become vacant or unoccupied 
and so remained for 10 days.” There is no other detail of averment necessary to 
be made in charging a breach of this nature, except perhaps the date of the 
breach. The general statement in the language of the policy may suffice to 
give the information needed by defendant. Royal Ins. Co. v. Lubelsky, 86 Ala. 530, 
5 So. 768. There is alleged to be a second mortgage upon the property held by 
Tarrant Land Company, one of the appellants. It is claiming that any subroga- 
tion to the rights of the first mortgagee which may be decreed to appellee should 
be decreed to be inferior to its rights. 

[15] We cannot agree with this contention. If appellee is entitled to the 
subrogation as claimed, it is because the first mortgage has been kept alive for 
the benefit of the insurer, and though such first mortgage may have received 
its money, the debt was not thereby extinguished. If this is true, appellee ac- 
quired all the rights and benefits of such mortgagee. One of them is superiority 
of the mortgage over all liens which were then inferior to it. One of the main 
purposes of the doctrine of subrogation is to preserve the relative standing of 
the liens on the property. Houston vy. Branch Bank of Huntsville, 25 Ala. 250; 
Colvin v. Owens, 22 Ala. 782; Shields v. Pepper, 218, 379, 118 So. 549; Gable v. 
Kinney, 219 Ala. 150, 121 So. 511. 

The Supreme Court of New York treated this subject as applied to the 
nature of subrogation here involved. Perretta v. St. Paul F. & M. Ins. Co.,, 
106 Misc. Rep. 91, 174 N. Y. S. 131, affirmed by Appellate Division, 188 App. Div. 
983, 177-N. Y. S. 923. But the mortgage clause recited the two mortgages, one 
first, and then the second, and then gave the right of subrogation to the extent 
of the claim of the “mortgagee.” It was held that the term “mortgagee” re- 
ferred to both mortgages, and required the insurer to pay them both before it 
was subrogated to the rights of the first, and therefore it could not enforce 
such mortgage in superiority to the second. This was because they were both 
in a single clause giving one right of subrogation to them both. In the instant 
case, it does not appear that the second mortgagee has any rights under the 
mortgage clause. So that, if there is any subrogation shown to exist in favor 
of the insurer as subrogee to the first mortgagee, it thereby succeeds to all 
the prior rights of such mortgagee, as though no payment had been made by 
the insurer. It is in effect an equitable assignment and goes with its existing 
standing. 

Our conclusion is that the bill is not sufficient in averment to justify the 
relief sought, for the reasons we have shown, and that the claim by appellee 
of the right to the equitable principle of subrogation is not sufficiently sup- 
ported by allegation. The decree must therefore be reversed, and the cause 
remanded, to enable appellee to amend the bill if it so desires. 

Reversed and remanded. 

Anderson, C. J., and Gardner and Bouldin, JJ., concur. 


LONDON & LANCASHIRE INS. CO., Limited, v. PAYNE. 
Supreme Court of Arkansas. Dec. 16, 1929. 
22 Southwestern Reporter (2d) 165. 


1, INSURANCE—LOCAL AGENT WITH AUTHORITY TO WRITE POL- 
ICIES, COLLECT PREMIUMS, AND NOTIFY INSURER OF LOSS, 
HAD PRIMA FACIE AUTHORITY TO WAIVE PROOF OF LOSS. 


A local insurance agent, having authority to issue fire insurance, write and de- 


(No. 44.) 
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liver policies, collect premiums, and notify insurance company of loss, has prima 
facie authority to waive presentation of proof of loss. 


(For other cases, see Insurance, Dec. Dig. § 556[1].) 


2. GARNISHMENT—FOREIGN INSURANCE CORPORATION LAWFULLY 
DOING BUSINESS WITHIN STATE MAY BE BOUND AS GAR- 
NISHEE BY JUDGMENT AGAINST NONRESIDENT CONSTRUCT- 
IVELY SERVED. 

Foreign insurance company transacting business within state in compliance with 
state laws may be summoned as garnishee in action against nonresident construct- 
ively served, and judgment against garnishee in such action is valid and binding. 

(For other cases, see Garnishment, Dec. Dig. § 81[1].) 


3. DIVORCE—JUDGMENT AGAINST GARNISHEE HELD NOT ERRO- 
NEOUS AS UNAUTHORIZED AWARD OF ALIMONY IN LUMP SUM, 
SUCH SUM BEING INTENDED AS LIMITATION ON RECOVERY 
AGAINST GARNISHEE. 

In wife’s action for separate maintenance in which foreign insurance company 
was garnisheed, judgment finding that plaintiff was entitled to $100 per month for 
support of herself and children, and that she was entitled to recover said sum from 
the garnishee until properly seized by garnishment was exhausted, and that garnishee 
was indebted to defendant in the sum of $2,300, held not erroneous as an award of 
alimony in gross sum without agreement between parties; the naming of the sum 
of $2,300 being intended as a limitation of plaintiff’s right to recover from the gar- 
nishee, and not a limitation or adjudication of amount due from defendant. 

(For other cases, see Divorce, Dec. Dig. § 261.) 


Appeal from Union Chancery Court; Geo. M. Le Croy, Chancellor. 

Suit in equity by Rosa L. Payne against Grover C. Payne, in which the London 
& Lancashire Insurance Company, Limited, was summoned as garnishee. Judg- 
ment for plaintiff, and the garnishee appeals. Affirmed. 

On October 2, 1926, Rosa L. Payne brought suit in equity against Grover C. 
Payne to recover $100 per month for the separate maintenance and support of 
herself and the minor children of her husband and herself. She alleges that her 
husband deserted her without cause and left her and their three minor children 
without means of support. 

The London & Lancashire Insurance Company, Limited, was summoned as gar- 
nishee. The insurance company was carrying on a fire insurance business in the 
state of Arkansas, and the statutory requirements as to the issue of garnishments 
were complied with. It was alleged that the garnishee, on the 3d day of February, 
1926, issued an insurance policy to Grover C. Payne in the sum of $2,450, and that 
the house had been destroyed by fire; that proof of loss was waived by the insur- 
ance company, and the full amount of the policy was now due. 

Grover C. Payne had become a nonresident of the state by the time the suit was 
commenced, and constructive service was had upon him as a nonresident in the 
manner prescribed by statute. It was also shown that the local agent of the in- 
surance company who issued the policy on the dwelling house of Grover C. Payne 
was duly notified of the destruction of the property by fire within the time” pre- 
scribed by the policy, and he said that no proof of loss would be required. The 
agent said that the adjuster of the insurance company had already inspected the 
property. The property which was destroyed by fire was reasonably worth $3,000. 
The dwelling house and a Delco lighting plant and a garage were all insured un- 
~ the terms of the policy in the aggregate sum of $2,300, and were destroyed by 

re. 

The plaintiff also proved that her husband left her without any means of 
support and that the sum of $100 per month would be necessary to support her 
and her children from the time he left her. She testified that she had received 
nothing from her husband since he left her in 1926. 

The chancellor found the issues in favor of the plaintiff, and has specifically 
found that she was entitled to $100 per month for the support of herself and de- 
pendent children and that she was entitled to recover said sum from the date of 
the filing of her complaint on the 2d day of October, 1926, and that the monthly 
payments should continue until the property seized by garnishment was exhausted. 
The chancellor further found that the garnishee was indebted to the defendant 
Grover C. Payne, in the sum of $2,300. It was decreed by the court that the plain- 
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tiff recover from the defendant the sum of $100 per month for the maintenance and 
support of herself and her dependent children; that said monthly allowence com- 
mence on October 2, 1926, and continue for a period of 23 months until the sum of 
$2,300, seized by the garnishment has been exhausted; and that the plaintiff have 
judgment against the garnishee for said sum of $2,300. The decree was entered of 
record on February 27, 1929. The garnishee has appealed. 

Powell, Smead, & Knox, of El Dorado, for appellant. 

Gus. W. Jones, of El Dorado, for appellee. ] 

Hart, C. J. (after stating the facts). [1] It is first contended that the decree 
should be reversed because the proof of loss was not filed within the time prescribed 
by the policy. The compliance with this provision of the policy was expressly 
waived by the local agent of the insurance company who issued the policy and de- 
livered it to the insured. The local agent had authority to issue fire insurance, 
write and deliver policies, and collect premiums, and to notify the insurance com- 
pany of loss. Having been clothed with these powers, he had prima facie author- 
ity to waive presentation of proof of loss. National Union Fire Insurance Co. v. 
Wright, 163 Ark. 42, 257 S. W. 753; Liverpool, London & Globe Ins. Co. v. Pay- 
ton, 128 Ark. 528, 194 S. W. 503; National Union Fire Ins. Co. v. Crabtree, 151 
Ark. 561, 237 S. W. 97; and Citizens’ Fire Ins. Co. v. Lord, 100 Ark. 212, 139 S. W. 
1114. 

[2] It is next insisted that the insurance company was not subject to garnish- 
ment in this action because the money was due by it to Grover C. Payne under the 
terms of the policy and who was a nonresident of the state at the time garnish- 
ment was issued and served upon the insurance company. The insurance company 
was transacting business in this state and had complied with the laws thereof per- 
mitting foreign insurance companies to do business in the state. This court has 
held that a debt due from a foreign corporation to a nonresident, who is only con- 
structively served with process, is subject to garnishment in a state in which the 
corporation does business, although the debt is not payable in that state and did not 
arise out of business transacted therein. Stone v. Drake. 79 Ark. 384, 96 S. W. 197. 

In Johnson y. Foster, 69 Ark. 617, 65 S. W. 105, it was held that by publication 
of a warning order against a nonresident defendant and service of a writ of gar- 
nishment upon a resident who was indebted to the defendant, the court acquired 
jurisdiction to ascertain the amount due from the defendant to plaintiff, and to 
adjudge that the money due from the garnishee to defendant should be applied 
towards the satisfaction of plaintiff’s claim. 

In St. Louis Southwestern Ry. Co. v. Vanderberg, 91 Ark. 252, 120 S. W. 993, 
it was held that the situs of a debt for the purpose of garnishment is where the 
debtor may be found. It was further held that service of process upon a garnishee 
creates a lien in favor of the plaintiff on the money due from the garnishee to the 
defendant, and upon constructive service the court may ascertain the amount due 
from the garnishee to the plaintiff, and subject such money to the satisfaction of 
the plaintiff’s claim. 

Again, in Person vy. Williams-Echols Dry Goods Co., 113 Ark. 467, 169 S. W. 
223, it was held that the situs of a debt, for purposes of garnishment, is not only 
at the domicile of the debtor, but in any state in which the garnishee may be 
found, provided the law of that state permits the debtor to be garnished, and pro- 
vided the court acquires jurisdiction over the garnishee through his voluntary ap- 
pearance or actual service of process upon him within the state. Power over per- 
son of the garnishee confers jurisdiction on the courts of the state where the writ 
issues. Blackstone v. Miller, 188 U. S. 189, 23 S. Ct. 277, 47 L. Ed. 439; and Har- 
ris v. Balk, 198 U. S. 215, 25 S. Ct. 625, 49 L. Ed. 1023, 3 Ann. Cas. 1084. 

[3] Finally, it is insisted that the decree of the chancery court was erroneous 
in awarding alimony in a lump sum. It is true that this court has held that it is 
erroneous to award alimony in a gross sum, and that in the absence of an agree- 
ment between the parties, there should be a judgment for a continuing amount 
payable at stated periods. Brown v. Brown, 38 Ark. 324; Shirey v. Shirey, 87 Ark. 
175, 112 S. W. 369; Walker v. Walker, 147 Ark. 376, 227 S. W. 762. 

We think, however, that a reasonable construction of the order in the present 
case is that the naming of the $2,300 was intended as a limitation of the right of 
the plaintiff to recover anything more from the garnishee than the amount of its 
indebtedness to the defendant, Grover C. Payne, and that it was also a limitation 
of the period in which the monthly. payments were to continue. The defendant 
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had left the state, and the plaintiff probably realized that no further payment could 
be secured from him. He had been gone from the state for over two years at the 
time of the rendition of the decree and had not paid her any sum since he had de- 
serted his wife and their minor children. By the fact of their marriage, it became 
the duty of the defendant to support the plaintiff and their minor children, and this 
was a continuing duty, notwithstanding the fact that he had wilfully deserted and 
abandoned them and had gone to another state. It is still his duty under the law 
to provide for their support and maintenance, and the court might take that under 
consideration in fixing a sum for their support and maintenance. The present ac- 
tion was instituted on October 2, 1926, and the decree was not entered of record 
until the 27th day of February, 1929. Thus it will be seen that the entire amount 
due from the garnishee to the defendant would be consumed at the date of the ren- 
dition of the decree. We therefore do not think that the award is erroneous, al- 
though it was not in the best form. We think that reasonably construed, it meant 
to provide for the payment of the monthly allowance for the suppert of the plain- 
tiff and the minor children dependent upon the defendant, and that it was an allow- 
ance in continuing allotment of sums payable at regular intervals, and being such 
comes fairly within the principles of law announced in our decisions. Harmon vy. 
Harmon, 152 Ark. 129,'237 S. W. 1096; Holt v. Holt, 42 Ark. 495; and Daily v. 
Daily, 175 Ark. 161, 298 S. W. 1012. 

We find no reversible error in the record, and the decree will therefore be 
affirmed. 


NORTHWEST ARKANSAS FARMERS’ MUTUAL TORNADO INS 
CO. v. OSBORN (No. 71.) 
Supreme Court of Arkansas. Dec. 23, 1929. 
_ 22 Southwestern Reporter (2d) 387. 

1. INSURANCE—IN ACTION ON TORNADO POLICY, EVIDENCE SUS- 
TAINED VERDICT FOR PLAINTIFF AS AGAINST DEFENDANT'S 
CONTENTION THAT POLICY WAS NEVER ISSUED. 

In action on policy of tornado insurance, evidence held to sustain verdict 
for plaintiff, notwithstanding defendant’s testimony that policy had not been 


issued; rule that court will declare testimony insufficient where unquestioned 
laws of nature or science show verdict based on what is untrue being inappli- 
cable. 


(For other cases, see Insurance, Dec. Dig. § 665{[2].) 
Appeal from Circuit Court, Washington County; J. S. Maples, Judge. 


Action by Dee Osborn against the Northwest Arkansas Farmers’ Mutual 
Tornado Insurance Company. Judgment for plaintiff, and defendant 
Affirmed. 

John Mayes, of Fayetteville, for appellant. 

John Hale, of Prairie Grove, and John W. Nance, of Rogers, for appellee. 

Butier, J. The appellee brought suit against the appellant insurance company 
on a policy insuring his house in Washington county against destruction by 
tornado and lightning for the sum of $1,500, alleging that the house covered by the 
policy while the same was in full force and effect was, on the ——— day of April, 
1928, totally destroyed by a cyclone, and the contents of the building, including 
the papers, insurance policy, and checks of receipts for payment of assessments. 
The appellant defended, denying that plaintiff ever insured his property with it 
or that any policy was ever issued covering said property, or that plaintiff had 
ever paid any premuims or assessments to it. There was a trial which re- 
sulted in a verdict and judgment for the appellee for the sum named in the 
policy with interest. 


appeals. 


Appellee testified that he procured a fire insurance policy, and at the time 
of the issuance of it requested tornado insurance. He was informed that the 
company could not at that time write such a policy, but that arrangements 
were being made by which tornado insurance could be issued, and that later on 
he was informed by the local agent, Mr. Rogers, who had received his applica- 
tion for fire insurance, that tornado insurance could then be written, and that 
he (appellee) went to the office of the agent situated in the back part of a bank, 
where he made application for tornado insurance, paid the premium of $5.25, 
which included the local agent’s fee of $1.50, and received in due time a policy 





. 
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in the appellant company, the same being the one sued on. He testified that 
his fire insurance policy was issued in 1924 and the tornado policy in 1925, and 
that it was in full force and effect at the time of the loss, that he had kept his 
policy in a box at the local bank, but, after the bank failed, he had taken his 
policy and other papers to his home, where they were at the time of the de- 
struction of his house and property. 

M. C. Rich testified that he visited the appellee during the year 1928, and, 
while discussing his own insurance he examined the insurance policies of the 
appellee and found that he had two policies, one for fire insurance and the other 
for tornado insurance, and that the tornado insurance policy was written by the 
appellant company. 

Mr. Rogers, the local agent, testified: That he was the agent for the ap- 
pellant company in 1924 and 1925. That Mr. Letch “was president of both con- 
cerns. Earl Weir was secretary of one and Mr. Hartley was secretary of the 
other. The Company was divided into two branches. They wrote two policies, 
one for fire and the other for tornado. The fire policy covered the county and 
the tornado policy covered five counties, as I understood it. I received my in- 
structions from Mr. Letch, the president, and I wrote both fire and tornado.” 
Witness further testified that he wrote a fire policy for the appellee, and that 
at the time tornado insurance was wanted, but witness told him that the “Com- 
pany didn’t write it but it would come out with it before a great while and 
Mr. Letch had told me they were going to organize and take in a bigger terri- 
tory and would come out later and it was a good bit later.’ Witness stated 
that he had written a number of fire policies to persons who also wanted tor- 
nado insurance, and that, as soon as he could write the tornado insurance, he 
notified the policyholders to that effect, and a great many came in and brought 
their fire policies, from which he made application for tornado insurance upon 
which policies were later issued; that he sent some of the applications to Mr. 
Weir and some to Mr. Hartley and some to Mr. Letch; that Mr. Letch’s office 
was at his house, and that he had no filing cabinets—“just. took care of them 
just like an ordinary home—just his tables and things like that.” Witness could 
not remember whether he took appellee’s application for tornado insurance or 
not, but stated “the next day after the tornado, people got to phoning just as 
soon as it was over, you_know, asking me if so and so had any policy and they 
phoned me about Mr. Osborn’s and I couldn’t remember, and then somebody 
phoned me and says, ‘Dee says you wrote that in the back end of the bank, and 
I says, ‘Well, now, by the way, there is where I wrote them all, and undoubtedly 
I may have done it.” 

It appears from the testimony of the witnesses for the appellant that there 
were two insurance companies operating in Washington county, one known 
as the Washington County Mutual Fire Insurance Company and the other as 
the Northwest Arkansas Farmers’ Mutual Tornado Insurance Company; that 
Mr. Letch was the president of both companies and some of the officers are the 
same im each company, but they were separate organizations, kept separate 
funds, and one company was not liable for any loss occurring to the other. H. E. 
Hartley was the secretary of the appellee company, and had been since its or- 
ganization. He testified that he had charge of the books of appellee company, and 
that no policy was ever issued except application had been made in which the 
description of the property was given; that his records disclosed that there had 
been 1,081 policies issued at the time of appellee’s loss; that they were issued 
serially without any break in the numbers from 1 to 1,081 and none of these 
policies had been issued to the appellee, and all were in exact copies of the ap- 
plication ; that, if a policy was lost, it would appear on the books of the company; 
that he would not issue a policy until he had first gotten the application. He 
further testified positively that he had not issued any policy to the appellee, but 
that he did not know whether the appellee was a policyholder or not until he 
consulted his records. 

Mr. Weir testified that as secretary of the company he had issued to the 
appellee a fire insurance policy in April, 1924, and that the records of the ap- 
pellee company, of which he was a director, did not show the issuance of any 
tornado policy to the appellee. 

Mr. Seller testified that he was a director in both companies, and that he 
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had examined the books of the appellee company and Osborn’s name did not 
appear therein. 

After the verdict and within apt time, the appellant filed his motion for a 
new trial, alleging, among other things, that, after the trial it had discovered 
new evidence which was vital and material, and which could not have been with 
the exercise of diligence discovered prior to the trial, and in support of this 
allegation filed the affidavit of John Mayes, in which the affiant, in substance, 
stated that he had read the motion for a new trial, had personal knowledge of 
the contents thereof, and “that said newly discovered evidence was not known 
to him, nor any member of the defendant company until after the trial of said- 
cause; that said evidence could not have been discovered by the exercise of any 
degree of diligence prior to the trial of said cause; that same is vital and material 
and would have changed the verdict of the jury if same had been introduced 
at said trial; that said facts were well known to the plaintiff prior to and on the 
date of said trial and that he purposely concealed said facts in order to obtain a 
fraudulent judgment in this cause, and that such was the effect thereof that the 
contents of the affidavit and motion for a new trial are true and correct to the 
best of my knowledge, information and belief.” The affiant was the attorney 
of record for the defendant (appellant). 

There was also filed the affidavit of F. §. Raedels who stated: 

That he was a local Red Cross director at Fayetteville, Ark., and “that he 
has personal knowledge of the fact that no relief is given to any storm sufferer 
if any tornado insurance is carried; that a representative of this relief unit made 
a personal and careful investigation of the loss sustained by Dee Osborn of 
Lincoln, Arkansas, growing out of the storm disaster which visited that locality; 
that the said Dee Osborn reported to him and represented that he had no tornado 
insurance on his property which had been blown away by said storm, and made 
said statement for the purpose of securing a donation from said relief unit; 
that by reason of said statement that he carried no tornado insurance on his 
home or contents, he obtained funds from said unit sufficient to rebuild his home, 
together with other relief. He further states that it is the settled policy of said 
‘disaster unit’ to pay no loss to any sufferer who carries insurance to cover the 
same, and that therefore, had Dee Osborn not made the representations that he 


did not carry any insurance, he could not have obtained the funds with which 
to build and furnish his home. 


“He further states that the said Dee Osborn obtained judgment in the circuit 
court of Washington county for the sum of $1,500 by alleging and swearing that 
he did carry insurance in the Northwest Arkansas Farmers’ Mutual Tornado 
Insurance Company, and that the loss for which said judgment was recovered was 
the same loss and on the same property the Red Cross aforesaid rebuilt and 
refurnished for him on his statement that he did not carry any tornado insurance 
upon the same.” 

The court, after hearing the motion for a new trial, overruled the same, and 
on this appeal the appellant relies, as grounds for reversal, first, upon the fact 
that the verdict of the jury and the judgment of the court are not supported by 
any competent testimony; and, second, that the court erred in not granting 
appellant a new trial on the ground of newly discovered evidence. 


[1-3] 1. On the first ground the appellant relies on the rule announced in 
the case of St. Louis Southwestern Ry. Co. v. Ellenwood, 123 Ark. 428, 185 S. W. 
768, where it is said: “Appellate courts take notice of the unquestioned laws 
of nature, of mathematics, of mechanics and of physics; and where by the appli- 
cation of such laws to the facts in evidence it is demonstrated beyond controversy 
that the verdict is based upon what is untrue and what can not be true, this 
court will declare as a matter of law that the testimony is not legally sufficient 
to warrant the verdict.” The appellant argues that the application of this rule 
to the evidence introduced on behalf of the appellee will show that such testi- 
mony is impossible and untrue. We do not think that any of the unquestioned 
laws of nature or of science are involved in the testimony in this case. There 
was a mere dispute as to whether or not the tornado policy had been issued. 
The appellee testified that such policy had been issued, and was corroborated 
by the testimony of other witnesses, while, on the other hand, the witnesses for 





736 The Insurance Law Journal, Vol. 74 [April, 1930 


the appellant testify with equal emphasis that the policy had not been issued, and 
they were corroborated by the books of the appellant company. This was a 
disputed question of fact which was dependent upon the memory and conduct of 
human beings neither of which is infallible. The appellee might have been mis- 
taken, or there might have been an error in the books of the appellant company. 
There were circumstances presented by the testimony to cast doubt upon the 
accuracy and credibility of appellee’s testimony, but this was a matter solely 
within the province of the jury. They were the sole judges of the credibility 
of the witnesses and the weight to be given to their testimony, and, though this 
court might differ with the jury and trial court as to the correctness of the 
conclusions reached on issues of tact, it can only determine whether there be any 
substantial evidence to sustain the verdict. It was for the jury and not for us to 
weigh the evidence and determine the credibility of witnesses and to reconcile 
all real or apparent conflicts, and, if there is substantial evidence to support the 
verdict when viewed in the light most favorable to the appellee and given its 
highest probative value, with all inferences reasonably deducible therefrom, the 
verdict must stand. St. Paul Fire & Marine Ins Co. v. McElvaney, 175 Ark. 1170, 
300 S. W. 448; Home Life & Accident Co. v. Scheuer, 162 Ark. 600, 258 S. W. 648 ; 
Standard Oil Co. of La. v. Hydrick, 174 Ark. 813, 296 S. W. 708. 

App! ing this rule to the evidence, viewed in the light most favorable to the 
appellec, it is apparent that there was substantial evidence to sustain the verdict 
of the jury. 

[4-6] 2. On the second ground for reversal, it may be said that courts are 
reluc © grant a new trial on the ground of newly discovered evidence. A 
case whe a showing made requires a new trial is unusual, and applications for 
a new trial ior this cause are not favored, especially where the newly discovered 
evidence consists largely of conclusions and hearsay. 46 C. J. 216. This court 
early adopted the rule that the action of the trial judge in refusing to set aside a 
verdict on these grounds would not be disturbed unless there was a. clear abuse 
ol n 


case of Olmstead v. Hill, 2 Ark. 346, at page 352, the reason is given 


wing language: “The reasons and principles upon which they rest, 
are s bvious and conclusive, that it seems almost impossible to overlook the 
essential requisites that the law requires to entitle a party to a new trial. He 
must have been guilty of no neglect or laches in preparing his case for trial. It 
must have been out of his power to procure the newly discovered evidence upon 
the former trial by due diligence and exertion to obtain it; and he must show 
to the court that the newly discovered evidence is material and important, by 
the affidavit of the witness, or by some other legal means; so that the court 
may judge of its materiality and sufficiency; and it must not be cumulative in its 
character and consequences. It is the duty of the parties to come prepared upon 
the principal points, and new trials would be endless, if every additional circum- 
stance bearing upon the facts in litigation were a cause for new trial.” 

In the case of McFadden v. A. B. ichardRs Med Co., 170 Ark. 1011, 282 S. W. 
353, the court said: “The party asking a new trial for newly discovered 
evidenée should not only state in his motion that he did not know of the exis- 
tence of the testimony in time to produce it at the trial, but shguld also show 
facts from which it will appear that he could not have ascertained or obtained 
such evidence by reasonable diligence.” 

It will be noted in the affidavits introduced that much of the statements 
contained therein are mere conclusions. In the affidavit of S. F. Raedels, the 
statement relative to Dee Osborn reporting and representing to the representa- 
tive of the Red Cross that he had no tornado insurance on his property is clearly 
hearsay, and in neither of the affidavits nor in the motion itself is there a 
compliance with the rule requiring a statement of facts from which it would 
appear that the evidence could not have been obtained by reasonable diligence; 
nor was there any showing or allegation that the testimony of the representative 
of the Red Cross, to whom was made the alleged statement of Dee Osborn 
regarding his having no tornado insurance on his property, could have been 
obtained. “It has been repeatedly held by this court that applications for new 
trial upon the ground of newly discovered evidence are left largely within the 
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discretion of the trial court. Unless such discretion has been manifestly abused, 
the appellate court will not disturb the action of the trial court.” McDonald v. 
Daniel, 103 Ark. 593, 148 S. W. 271, 273. We cannot say that the trial court 
abused its discretion in its refusal to grant a new trial in this case. 

The judgment is therefore affirmed. 


HOWELL v WILSON. (No. 78.) 
Supreme Court of Arkansas. Jan. 13, 1930. 
22 Southwes Reporter (2d) 1013. 
INSURANCE—EVIDENCK REQUIRED DIRECTED VERDICT FOR PLAIN- 

TIFF SUING ON NOTE 

Evidence in suit by ee to recover on note given for insurance premium 
held such as to require directed verdict for plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 188[3].) 

Appeal from Circuit Court, Crawford County; J. O. Kincannon, Judge. 

Suit by D. H. Flowell, as assignee, against J. M. Wilson. Judgment for de- 
fendant, and plaintifi ; keversed and rendered. 

D. H. Howel uren, for appellant. 

Smit, J. On be }, 1920, appellee made application to the Newark Fire 
Insurance Company for rance policies covering certain property owned by him 
for a period of five years. ‘the total premium was $101.25, payable $20.25 each year. 
The first installment was paid in cash and a note given for the balance of $81. 
This note contained the foil » recital: “And it is hereby agreed that in case 
any one of the installments herein named shall not be paid at maturity or if any 
single payment promissory 1 knowledged as cash or otherwise) given for the 
whole or any portion o premium for said policy shall not be paid promptly 
when due, this company liable for loss during such default, and the 
said policy shall lapse until payn s made to this company at the Southern Farm 
Department at Atlant { viole amount of installments or notes remaining 
unpaid on said policy n | earned, due and payable, and may be collected 
by law. In settlement : under above policy, this company may deduct 
therefrom the tured installments of this note. This note is 
given in paymer f insurance.” 

Appellee 1 ond payment, and was advised by the insurance 

of th surance would be suspended until payment was 
‘t were written appellee. Upon receipt of 
it of the delinquency, appellee refused 

d would reinstate the policy. 
1 through s ral hands, and fre- 
to D. H. Howell, 
siihed that in passing 
mails but before parting with its 
hibited at the trial. 
\ppellee tes man advised him that he had the note for collection, 
and that it was $120, and it another man later advised that he had the note for 
collection, and that it was for $125, but neither of these parties exhibited the note to 
him. He further testified that he never signed a note for $81, and that the only 
writing he did sign was a note or contract {for 1.25. He iurther testified that he 
thought what he signed was a contract for $101.25, and, concerning the original of 


the note which had once been exhibited to him, he testified: “It was worded and 
written like my signature but I didn’t sign it.” But he admitted that the total pre- 
mium was $101.25, and that he paid only $20.25, and that he had received the policies 
applied for, which were for a five-year period. 

On his cross-examination, appellee testified as follows: 

“Q. And according to your understanding of the contract you did owe the 
company a balance of $81.00? A. If they had treated me right. 

“QO. We had the original note, you recall looking at it? A. Yes, sir. 

“Q. And that was a note in the sum of $81.00? <A. Yes, sir.” 

An instruction given at the request of appellee was to the effect that if the 
note sued on had been materially altered, there could be no recovery thereon. 

There was a verdict and judgment for appellee, from which is this appeal. 

We think, under the undisputed evidence, a verdict should have been directed 
for the plaintiff. It is true, as appears from what we have said, that the note sued 
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on was for only $81, and appellee denied that he had signed a note for that amount ; 
but it also appears that the effect of this denial is nullified by the other testimony 
of the witness. It is an undisputed and admitted fact that the insurance company 
issued to appellee policies upon which the premium amounted to $101.25, and that 
only $20.25 had been paid, and we therefore know, as a mathematical fact, that a 
balance of $1 was due on the premium, regardless of appellee’s denial that he had 
signed an $81 note. The note signed was of such length that appellee spoke of it 
as a contract, and he testified that the contract which he signed obligated him to 
pay $101.25, and that he would have paid it all if he had been treated right, and that 
he did pay $20.25. Under this testimony there can be no question that he owed a 
balance of $81 on his insurance premium. 

The question of the alleged mistreatment of appellee was not and should not 
have been submitted to the jury. This consisted in declaring the policies void when 
appellee became delinquent in his payments. 

We have a number of cases on this subject, two of which are very recent. Yar- 
nell vy. Mechanic’s Ins. Co., 178 Ark. 1106, 13 S. W. (2d) 303, and American Ins. 
Co. v. Austin, 178 Ark. 566, 11 S. W. (2d) 475, 476. In the last-cited case it was 
said: “In American Ins. Co. v. Hornbarger, 85 Ark. 337, 108 S. W. 213, Mr. Justice 
Battle, speaking for the court, said: ‘The effect of so much of the policy and of the 
notes given for the premium as provides that the policy shall be void during the 
time the notes for the premium, or any part thereof, shall remain unpaid after they 
become due and payable until they are fully paid, was to suspend the operation of 
the policy during the time the notes or either of them remained overdue and unpaid, 
and to relieve the insurer from any liability for any loss which may occur during 
the continuance of the default.’ The cases of Jefferson Mutual Ins. Co. v. Murry, 
74 Ark. 507, 86 S. W. 813, and Fidelity Mutual Life Ins. Co. v. Bussell, 75 Ark. 25, 
86 S. W. 814, are cited in support of the above declaration.” 

It follows, therefore, that, under the law and the undisputed evidence, a verdict 
should have been directed in appellant’s favor, and the judgment must therefore be 
reversed, and judgment will be rendered here in appellant’s favor for the amount 
of the note with the interest thereon. 


MAUCK v. NORTHWESTERN NAT. INS. CO. OF MILWAUKEE, 
WIS. (Civ. 3969.) 
District Court of Appeal, Third District, California. Dec. 11, 1929. 
283 Pacific Reporter 338. 

2. INSURANCE—CONSTRUCTION OF INSURANCE POLICY IS GOV- 
ERNED BY RULES WHICH USUALLY CONTROL OTHER CON- 
TRACTS. 

Insurance policy is contract between insured and insurer, and its construction 
is governed by rules which usually control other contracts. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


3. INSURANCE—UNDER VACANCY CLAUSE IN FIRE POLICY, PROOF 
OF UNOCCUPANCY FOR YEAR AND AT TIME OF FIRE PRECLUDES 
RECOVERY, IN ABSENCE OF WAIVER OR CONSENT TO VACANCY. 
Where fire insurance policy specifically provides that building is insured while 

occupied only for dwelling house purposes, and that insurer shall not be liable for 

loss while it is vacant or unoccupied without permission indorsed on policy, proof 
that for year before and at time of fire no one lived in house is fatal to recovery, 
in absence of insurer’s waiver or consent to vacancy. 


(For other cases, see Insurance, Dec. Dig. § 323[1].) 


4. INSURANCE—TERM “VACANT” OR “UNOCCUPIED” USED IN FIRE 
POLICY WITH REFERENCE TO DWELLING HOUSE IMPLIES IT 
MUST BE USED AND OCCUPIED BY INDIVIDUALS AS THEIR 
RESIDENCE; “DWELLING HOUSE.” 

Term “vacant” or “unoccupied,” used in fire insurance policy with reference 
to dwelling house, implies that it must be used and occupied by individuals in 
good faith as their residence in order to validate policy, and proof of vacancy 
or unocupancy is sufficient to defeat recovery, since dwelling house is chiefly 
designed for abode of mankind. 


(For other cases, see Insurance, Dec. Dig. § 323[3].) 
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5. INSURANCE—TEMPORARY USE OF ROOM FOR STORING WORK- 
MEN’S TOOLS DOES NOT CONSTITUTE “OCCUPANCY” WITHIN 
VACANCY CLAUSE IN FIRE POLICY. 

Mere temporary use of room for storing workmen’s tools used in process 
of moving house does not constitute “occupancy” within fire insurance policy 
providing that insurer shall not be liable for loss occurring while building is 
vacant or unoccupied for specified period. 


(For other cases, see Insurance, Dec. Dig. § 323[3].) 


6. INSURANCE—ALTERING, REPAIRING, OR MOVING BUILDING DOES 
NOT CONSTITUTE “OCCUPANCY” WITHIN FIRE POLICY WHEN 
NO ONE ACTUALLY RESIDES IN HOUSE. 

When no one actually resides in house, altering, repairing, or process of 
moving building does not constitute occupancy within fire insurance policy. 
(For other cases, see Insurance, Dec. Dig. § 323[3].) 


7. INSURANCE—INSURER HAVING ESTABLISHED VACANCY RENDER- 
ING INOPERATIVE FIRE POLICY, INSURED HAD BURDEN TO 
SHOW HE WAS RELEASED FROM OBLIGATION IMPOSED BY 
VACANCY CLAUSE. 

Where dwelling house was vacant rendering inoperative fire policy, insured 
held to have burden to show he was released from obligation imposed by vacancy 
clause permitting house to remain vacant and unocupied for unlimited time if 
located within incorporated city or town, or that it remained vacant by insurer’s 
written permission or for any other legally excusable cause. 


(For other cases, see Insurance, Dec. Dig. § 646[5].) 


8. INSURANCE—DWELLING IN CITY LOCATED WITHIN DULY AU- 
THORIZED FIRE PROTECTION DISTRICT HELD NOT WITHIN 
INCORPORATED CITY UNDER VACANCY CLAUSE IN FIRE INSUR- 
ANCE POLICY (St. 1923, p. 431). 

Dwelling located in city included within duly organized fire protection district, 
under provision of St. 1923, p. 431 (1 Deering’s Gen. Laws 1923, Act 2583), held 
not located within duly incorporated city or town rendering inapplicable vacancy 
clause in fire insurance policy, providing that if building is located within incor- 
porated limits in city or town, dwelling may remain vacant or unoccupied with- 
out any limitation as to time. : 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 


Appeal from Superior Court, Los Angeles County; H. D. Burroughs, Judge. 
Action by W. M. Mauck against the Northwestern National Insurance Com- 
pany of Milwaukee, Wis. Judgment for defendant, and plaintiff appeals. Affirmed. 

Winslow P. Hyatt, of Los Angeles, for appellant. 

W. W. Hindman, of Los Angeles, for respondent. 

R. L. THompson, J. The appellant’s assignors and grantors owned a house and 
lot in the unincorporated city of Graham, in Los Angeles county. The dwelling 
house was insured by the owners for $2,500 against loss by fire. The policy 
contained the following condition: “Unless otherwise provided by agreement 
endorsed hereon * * * this company shall not be liable for loss or damage 
occurring * * * while mechanics or artisans are employed in building or altering 
or repairing the described premises for more than fifteen days at any one time 
* * * or while a building herein described whether intended for occupation vy 
owner or tenant is vacant or unoccpuied beyond the period of ten consecutive 
days.” 

The policy also contained an exception to the foregoing release from liability 
for loss by fire which occurred while the building was unoccupied. This clause 
provided that: “If the building described hereunder is located within the 
incorporated limits of a city or town, permission is hereby granted for the same to 
remain vacant or unoccupied without limit of time.” 

On July 10, 1924, the building was destroyed by fire. It had been unoccupied 
for a year prior to the fire. The owners lived elsewhere, and it was not rented 
to others. Men were engaged in moving the house to another lot. The build- 
ing was not being altered or repaired. The doors and windows of the house 
were barricaded, except that the workmen kept their house-moving implements 
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in one of the empty rooms during the time they were unemployed. The house 
had been raised and placed upon stringers and rollers preparatory to moving it. 
In the absence of the workmen, at night, during this process of moving, the 
house burned. Due proof of loss by fire was made, and payment was refused. 
This suit was thereupon instituted. The court found that the house was burned 
while it was vacant; that it had been unoccupied for a year prior thereto; that 
no permission for vacancy had been granted or indorsed on the policy; that it 
was not in the process of repairing at the time it was burned and that the 
property was not located in an incorporated city or town. Judgment was ren- 
dered for the defendant, and this appeal was perfected. 

The appellant seeks a reversal upon the gruonds that (1) the pleadings on 
the fulfillment of the contract of insurance in every respect by the insured, 
the vacancy clause of the policy was inapplicable because the city where Ma 
building was located, in effect, was incorporated, and, (3) the building was in the 
process of being repaired and was occupied by the workmen who were engaged 
in moving it at the time of the fire. 

[1] The complaint alleges that the insured “duly performed all agreements 
and conditions of said policy required to be performed by them.” The answer 
merely denied that the insured “duly performed all of the agreements or condi- 
tions of said policy.” In an affirmative defense, however, the answer quoted the 
foregoing vacancy clause of the policy, and alleged that the dwelling house had 
been unoccupied for a year prior to and was vacant at the time of the fire. The 
affirmative allegations of the answer sufficiently raised the issue concerning the 
occupancy of the building. This was the chief issue at the trial. Kvidence 
upon this subject was adduced without objection on the part of the appellant. 
The question of the insufficiency of the denials of the answer was not raised at 
the trial. The case was tried on the theory that the vacancy clause of the policy 
Was an issue. It is too late to raise this question for the first time on appeal. 

[2-4] An insurance policy is a contract between the insured and insurer, 
and its construction is governed by the rules which usually control other contracts, 
14 Cal. Jur. 416, § 5. Where an insurance policy specifically provides, as it 
does in the present case, that the building is insured “while occupied only for 
dwelling house purposes,’ and that the company “shall not be liable for loss” 
while it is “vacant or unoccupied beyond the period of ten consecutive days,’ 
without permission therefor indorsed on the policy, proof of the fact that for a 
year before and at the time of the fire no one lived in the house is fatal to 
recovery, in the absence of waiver or permission therefor on the part of the 
insurer. 4 Joyce on Insurance, 3783, § 2225. Where the term “vancant” or “unoccu- 
pied” is used in an insurance policy with reference to a dwelling house, it implies 
that it must be used and occupied by individuals in good faith as their residence 
in order to validate the policy. “A dwelling-house is chiefly designed for the 
abode of mankind.” Herrman y. Adriatic Fire Ins. Co., 85 N. Y. 167, 39 Am. 
Rep. 644; 3 Words and Phrases, Third Series, page 101. Proof of the fact that 
the dwelling was either vacant or unoccupied is sufficient. 4 Joyce on Insurance, 
3784, § 2225. The vacancy provision of a policy is obviously intended as a pre- 
caution against carelessness and an increased risk which accompanies an unoccu- 
pied house which may thereby become the resort of tramps and aa 
individuals. As the court says, in the case of Moore y. Phenix Ins. Co., 
N. H. 140, 6 A. 27, 32, 10 Am. St. Rep. 384, under protection of the usual aay 
clause, the insurer is entitled to insist upon “a practical ocupancy consistent with 
the purposes or uses for which they were insured. * * * ” An occupancy that 
measurably lessens the vigilance and care that would be incident to its use for 
such purpose is not an occupancy within the meaning of the term. 

[5] Under the evidence in the present case the dwelling house was clearly 
“vacant and unoccupied.” The mere temporary use of a room for storing 
workmen's tools used in the process of moving the house does not constitute 
occupancy in the sense contemplated by the policy. In the case of Halpin v. 
Phenix Ins. Co., 118 N. Y. 165, 23 N. E. 482, 484, it is said: “A dwelling-house, 
to be in a state of occupancy must be the customary abode of human beings. 
* * * The house must be the place of usual return and habitual stoppage. Herr- 
man y. Insurance Co., 85 N. Y. 162 [39 Am. Rep. 644] Cummins v. Insurance Co., 





67 N. Y. 260 [23 Am. Rep. 111].” In 1 May on Ins. 504, § 249c, the author, 











Fire] Hartford Steam Boiler Inspection & Ins. Co. v. Firemen’s 741 
Mutual Ins. Co. 


quoting from Litch v. N. B., etc., Ins. Co., 136 Mass. 491, says: “A house that 
remains three months vacant and is then let to a tenant who up to the (time of) 
loss has done nothing but put into it implements for cleaning is unoccupied within 
the meaning of the policy.” 

[6] When no one actually resides in a house, altering, repairing, or the 
process of moving the building does not constitute occupancy. Limburg v. Ger- 
man Fire Ins. Co., 90 Iowa, 709, 57 N. W. 626, 23 L. R. A. 99, 48 Am. St. Rep. 
468; 4 Joyce on Insurance, 380, § 2330. 

[7] Nor was this vacancy provision of the policy inoperative for the reason 
that the house was located “within the incorporated limits of a city or town 
The vacancy of the house having been established, the burden rested on the 
plaintiff to show that his grantors and assignors were relieved from the obligation 
imposed by the vacancy clause of the policy, by virtue of the fact that the house 
was located within an incorporated city or town; that it remained vacant by 
written permission of the insurer or for any other legally excusable cause. There 
was no evidence that the city of Graham, where the house was located, was an 
incorporated city or town at the time of the fire. The appellant does not assert 
that it was ever incorporated. All that he contends is that it was included within 
a duly organized “fire protection district” under the provisions of the Statutes of 
California of 1923, page 431 (1 Deering’s Laws of 1923, Act 2583), and that this 
organization fulfilled all the requirements within the spirit and intent of the 
policy which exempts the application from the vacancy clause when the house 
was situated in an incorporated city or town. 

[8] We cannot agree with this construction of the contract. It may not be 
said that policy which requires a dwelling house to be located in an incorporated 
city or town in order to exempt it from the vacancy clause is fulfilled by its 
location in an organized fire protection district. It may reasonably be presumed 
that. an incorporated city will be provided with police protection, an organized 
fire department, and other means of minimizing the danger of fire from law- 
lessness and vandalism, which protection may not be afforded in an unincorpor- 
ated town, even though it be included in a duly organized fire protection district. 

The judgment and findings are adequately supported by the evidence, and the 
judgment is therefore affirmed. 

We concur: Finch, P. J.; Plummer, J. 


HARTFORD STEAM BOILER INSPECTION & INS 
CO. v. FIREMEN’S MUTUAL INS. CO. 
Supreme Court of Errors of Connecticut. Jan. 6. 1930. 

148 Atlantic Reporter 135. 

1. INSURANCE—POLICY COVERING ASSURED’S R 
ALLY, BUT DEFINITELY DESIGN. ear - ENER. ATOR, ALTHOUGH 
NOT ALLOTING AMOUNT OF TOTAL INSURANCE TO SEVERAL 
ITEMS COVERED, HELD. “SPECIFIC,” PRECLUDING RECOVERY 
UNDER POLICY EXCLUDING LIABILITY, IF PROPERTY WAS 
SPECIFICALLY INSURED. 

Where insurance company issued policy indemnifying insured for loss or 
damages to property caused by breakdown of electric generator, but definitely 
mene loss to generator, and company, on paying entire amount of damage to 

enerator caused by fire therein, took assignment of insured’s right under another 
nalies with another insurance company which provided that policy did not cover 
property specifically insured, insurer could not recover porportionate contribution 
from such other company, since former policy was specific for particular loss to 
generator, although amount to total insurance was not allotted to several items in- 
sured, meaning of “specific” being to make particular, definite, limited, or precise. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

2. INSURANCE—AS REGARDS APPORTIONMENT OF ee BE- 
TWEEN INSURERS, POLICY DISTRIBUTING AMOUNT THEREOF 
TO SEVERAL ITEMS OF PROPERTY INSURED IS SPECIFIC 
Insurance policy of which total amount thereby insured against loss by fire is 

distributed among several items of property insured, a specific amount to each 

item, is a specific policy as regards apportionment of losses as between insurers, 

(For other cases, see Insurance, Dec. Dig. § 504.) 


PROPERTY GENER- 
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j Fs ca from Court of Common Pleas, Hartford County; Thomas J. Molloy, 
udge. 

_Action by the Hartford Steam Boiler Inspection & Insurance Company, as 
assignee of the Bradley & Hubbard Manufacturing Company, the insured, to re- 
cover a pro rata share of a loss by fire paid by the plaintiff against the Firemen’s 
Mutual Insurance Company. Judgment for defendant, and plaintiff appeals. No 
error. 

Argued before Wheeler, C. J., and Maltbie, Haines, Hinman, and Banks. JJ. 

John T. Robinson and Ernest W. McCormick, both of Hartford, for appellant. 

Allan E. Brosmith, of Hartford, for appellee. 

Hinman, J. The facts were agreed to, and the case was submitted on a state- 
ment thereof. On December 7, 1926, the Bradley & Hubbard Manufacturing Com- 
pany carried insurance amounting to $900,000 against loss, by fire, lightning, sprink- 
ler leakage, or windstorm, upon its manufacturing property, in Meriden, and con- 
tents consisting of fixed and movable machinery, apparatus, etc. The contents so 
insured included, as within the above general description, an electric generator known 
as Allis-Chalmers engine type, Stator S. W. 100112. Of the $900,000 insurance so 
carried, $90,000 was covered by a policy in the defendant company, which contained 
the following provision: “This policy does not cover any property or interest which 
is specifically insured by the owner * * * against similar liabilities in whole or in 
part.” 

There was also in force a policy executed by the plaintiff company by which the 
insurer agreed to indemnify the assured “for loss resulting from damage to property 
of the assured and from the assured’s liability for damage to the property of others, 
caused by the breakdown” of the Allis-Chalmers generator, above mentioned, ex- 
cept, among various “exclusions,” it provided (3a) that “the Company shall not be 
liable for any loss or damage from breakdown caused by fire, nor for loss or dam- 
age by fire, outside the machine, resulting from a breakdown, nor for loss or 
damage resulting from the use of water or other means to extinguish fire.” The 
policy provided (2b) that “the word ‘breakdown’ shall mean only a sudden, sub- 
stantial, and accidental burning out or breaking of a machine or any part thereof, 
while the machine is in use, or installed and connected ready for use, which imme- 
diately stops the functions of the machine and which necessitates repair or re- 
placment before its functions can be restored.” Liability for loss from any one 
accident was limited (13a) to not to exceed $5,000. 

The generator was run by a large double engine. In this generator, which was 
on the main crank shaft of the engine, the coils of the revolving part were connected 
by a mass of heavy insulated wires, or equalizers, at the end of the rotor, between 
it and the commutator. On December 7, 1926, a short circuit of electritity occured 
between the connections of some of the equalizers, due to deteriorated insulation, 
thus causing a sudden, substantial, and accidental breaking down of the generator 
and the burning out of the combustible insulation of the equalizers, which formed 
a part of it, and the draft due to their revolving caused the destruction by fire of 
the insulation on all of these equalizers. The damage thereby caused to the gen- 
erator amounted to $1,750, of which 90 per cent. was due to fire, inside the machine 
resulting from a breakdown. The plaintiff paid the assured the full amount of this 
damage, but took an assignment of all the assured’s claims and rights against the 
defendant and other insurers, and brought this action to recover such part of the 
loss by fire ($1,575) as is proportionate to the relation of the amount of defendant’s 
policy, $90,000 to $905,000 the whole amount of insurance on the entire property, 
including the plaintiff’s policy of $5,000. The defendant claimed that the damage 
involved was “specifically insured” within the provision of its policy above quoted 
and therefore not covered by it. The trial court so held and rendered judgment 
scr etd and the correctness of this conclusion is the only question raised by this 
appeal. 

[1] There appears to be no dispute, nor room for any, as to the meaning and 
effect of the plaintiff's policy, so far as concerns the present case. It insured against 
loss or damage by fire within the generator, resulting from a breakdown of the 
machine, but not by fire outside the machine, whether resulting from breakdown or 
any other cause. The plaintiff concedes that the loss in question was within this 
provision of its policy. In addition to this narrowly limited insurance against loss 
by fire, the policy insured against damage, other than by fire, to property of the 
assured, and assured’s liability for damage to the property of others, caused by 
breakdown of the generator. It is clear that the defendant’s policy, by its general 
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description of the property insured and other general provisions, covered loss or 
damage by fire within as well as outside the generator, and whether caused by 
breakdown or otherwise, unless damage by fire, caused by breakdown, within the 
generate, is excluded from coverage because specifically insured by the plaintiff’s 
policy 

The ordinary and generally understood meaning of specific is “precisely formu- 
lated or restricted, definite or making definite, explicit, of an exact or particular 
nature.” Webster’s New Int. Dict. “Tending to specify or make particular; de- 
finite ; limited; precise.” Peters v. Banta, 120 Ind. 416, 23 N. E. 84, 85; 7 Words & 
Phrases, First Series, page 6599. Whatever the scope of the plaintiff’s policy as a 
whole, the effect of the clause relating to damage by fire was to restrict its cover- 
age as regards that particular risk to damage to the machine described in it, and 
to that alone. This provision of the policy afforded insurance of a specified, par- 
ticular definite, and restricted kind upon a single article of the insured’s property. 
The liability so insured against is similar, to that extent, to that contemplated by 
the comprehensive coverage in the defendant’s policy of the buildings of the Bradley 
& Hubbard Manufacturing Company and all the contents thereof. Liability under 
this provision of the plaintiff’s policy for the particular loss here involved would 
be within the accepted definitions of the word “specific.” 

[2] The plaintiff contends that, since its policy does not specify the definite 
amount to which protection is afforded as to each of the several subjects of liabil- 
ity covered, including, separately, the extent of liability for damage by fire 
within the generator, the policy must be treated as compound or general, and 
cannot be regarded as special, or according specific insurance. In cases involving 
the apportionment of losses as between insurers, under policies containing no 
such special exclusion provision as is here involved, policies in which the total 
amount thereby insured against loss by fire was distributed among the several 
items of property insured, a specified amount to each item, have been held to be 
specific. Such policies were so regarded and treated, incidentally to such an 
apportionment, in Schmaelzle v. London & Lancashire Fire Ins. Co., 75 Conn. 
397, 399, 53 A. 863, 60 L. R. A. 536, 96 Am. St. Rep. 233. See, also, Chandler v. 
Insurance Co. of North America, 70 Vt. 562, 41 A. 502: Grollimund v. Germania 
Fire Ins. Co., 82 N. J. Law, 618, 83 A. 1108 L. R. A. 1915B, 509, and cases collected 
in note; 2 Cooley’s Briefs on Insurance, p. 1244. 

We find no warrant, in reason or authority, however, for abitrarily limiting the 
scope of specific insurance to those instances only in which the amount of the total 
insurance is so allotted to the several items insured. A policy which singles out for 
particular insurance a certain article, or property of a restricted class, falling within 
the general description contained in a blanket policy covering all of the property of 
the insured as to the same risk, or a policy which, although its coverage taken as a 
whole is general in its terms, by certain provisions selects and affords discriminating 
protection to a certain article or specified items of property regarding a particular 
risk (as against loss by fire) against which the blanket policy protects all of the 
property of the insured, is to be regarded as specifically insuring the article or 
property so designated and specially protected. 

As to the designation required to constitute insurance specific in that respect a 
few illustrative cases will suffice. In United Underwriters’ Ins. Co. v. Powell, 94 
Ga. 359, 21 S. E. 565, insurance on cotton in a specified warehouse was held 
specific as against policies covering cotton in all the stores, warehouses, etc., of the 
insured or while in transit on the streets. In Firemen’s Fund Ins. Co. v. Western 
Refrigerating Co., 162 Ill. 322, 44 N. E. 746, it was held that insurance on “poultry 
and packages for same” contained in a designated warehouse, was specific and ex- 
cluded from the coverage of an open policy on merchandise, etc., “not specifically 
insured,” contained in the warehouse. To be specifically insured it was only neces- 
sary that it should be distinguished from the other kinds of merchandise contained 
in the warehouse. See, also, Fairchild v. Liverpool & L. Fire & Life Ins. Co., 51 
N. Y. 65, 68; Kimball Bros. v. Palatine Ins. Co., Ltd., 197 Iowa, 598, 195 N. W. 
987; Hough v. People’s Fire Ins. Co., 36 Md. 308, 429: Klotz Tailoring Co. v. 
Eastern Fire Ins. Co., 116 App. Div. 723, 102 N. Y. S. 82; Royal Ins. Co. v. Roedel, 
78 Pa. 19, 21 Am. Rep. 1; Merrick v. Germania Fire Ins. Co., 54 Pa. 277; Bloom- 
field v. London Mutual Fire Ins. Co., 29 Quebec R. 143. 

While in cases involving insurance of buildings or their contents, or specified 
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goods, the amount of insurance attaching to separate buildings, or to building and 
contents separately, is usually specified, andthe same is often true as to each of 
several classes or kinds of goods covered by a policy—attentive search does not re- 
veal any compelling or persuasive precedent indicating that such a division and 
specification is an indispensable attribute of specific insurance. Cases directly bearing 
upon this point are not numerous. In Peabody v. Liverpool & London & Globe Ins. 
Co., 171 Mass. 114, 50 N. E. 526, 527, the exclusion clause in the general policy there 
sued upon, insuring property of the plaintiffs in Boston against loss by fire, pro- 
vided that “goods on which the insured have specific insurance are not covered, in 
whole or in part, by this policy.” The plaintiffs had other insurance by two marine 
policies which covered the goods at the time of the loss. “They were issued under 
an agreement with the plaintiffs by which all merchandise belonging: to them should 
be insured from the moment that it became their property, in Yucatan, until 48 
hours after the discharge of the steamer, in Boston. While the rate of premium 
was fixed, the exact amount of the insurance and of the premium “could not be 
known until the receipt of the invoice, and this sometimes did not reach the plain- 
tiffs until some days after the arrival in Boston of the steamer carrying the goods; 
and in the case before us the invoice did not arrive until after the loss. The marine 
companies were notified before the loss of the intention of the plaintiffs to insure 
this cargo, but the details could not be accurately 


detedmined until the arrival of 
the invoice. 


* * The marine policies were general contracts for specific insurance 
on each cargo. It can make no difference whether a separate policy is issued for 
each risk, or one policy for all risks, each of which is separately identified by the 
invoice value, or by that value plus a certain percentage. In our opinion, such in- 
surance as was effected by the marine companies on each cargo was as much 
specific insurance as if a separate policy had been issued on that cargo.” 

In Cutting v. Atlas Mutual Ins. Co., 199 Mass. 280, 383, 85 N. E. 174, 175, It 
was contended that a policy insuring, for a specified amount, the insured’s tanks 
and contents at Marcus Hook, Pa., was specific insurance within a provision of the 
policy sued upon (which was a blanket policy covering insured’s tanks and con- 
tents in the State of Pennsylvania) that insurance under the latter should not 
attach until all specific insurance was exhausted. This point was not directly decid- 
ed, since it was held that, if the insurance was specific, it had already been ex- 
hausted. “Specific insurance is to be deemed to have been exhausted when all 
that can be collected has been collected for a loss arising from any of the risks 
so insured against.” In Merrick v. Germania Ins. Co., supra, a policy of $10,000 on 
machinery, etc., in one of several buildings, the contents of all of which were in- 
sured by blanket policies in other companies, and another policy in the aggregate of 
$50,000 on machinery, made and intended for a certain steamer, in the various 
buildings of the assured, were treated as special policies. We perceive no controlling 
distinction between the plaintiff's policy and those under which the amount of in- 
surance applicable to one or each of the items covered is ascertainable by recourse 
to invoices as in the Peabody Case, by adjustment and exhaustion. as was had as to 
the destroyed tanks in the Cutting Case, by proof of liability, within the limit as to 
each head of stock fixed by the policy, as in Wilson Co. v. Hartford Fire Ins. Co., 
300 Mo. 1, 50, 254 S. W. 266, or by analogous methods of ascertainment. 

Kanawha Iny. Co. v. Hartford Steam Boiler Inspection & Ins. Co. (Oct. 1929, 
W. Va.) 149 S. E. 605, involved a policy of the defendant therein—the same 
company as is plaintiff in the present case-—which appears to have been identical, in 
all relevant respects, with the plaintiff's policy here involved. It covered damage 
cdused directly by the breakdown of certain electrical machinery in the plaintiff's 
building. The plaintiff also carried $350,000 of fire insurance on the building in 
twelve different companies. A breakdown of one of the plaintiff's elevator motors 
occurred, causing a fire which did damage within the motor but did not extend out- 
side it. In the suit on the policy the defendant claimed that the loss by fire should 
be shared with it, proportionately, by all of the fire companies carrying insurance on 
the building. This contention was predicated upon an express provision in the de- 
fendant’s policy for apportionment of losses with “other similar, valid, and collecti- 
ble insurance.” Although this provision is not in issue in the instant case, and the 
exclusion provision in the present defendant’s policy is so clearly distiguishable 
therefrom that the decision as to whether the general fire policies constituted 
“similar insurance” to that under the Steam Boiler Company’s policy is not applic- 
able here, it is significant that the court there held that “the fire policies were 
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gencral; the policy in suit was specific. It covered particular items of property and 
for particular purposes.” 

If we determine the question before us by interpreting the determinative pro- 
visions of the two policies, having in view the commonly accepted and _ practical 
conception of the term “specific,” and with due observance of the scope and signi- 
ficance of the clause in the defendant's policy that it does not cover “any property 
or interest which is specifically insured against similar liabilities in whole or in 
part,” it is clear that the plaintiff's undertaking with regard to loss by fire within the 
generator constitutes specific insurance within the meaning of the clause just 
quoted, which is more comprehensive and favorable to the defendant’s contention 
than to those discussed as having been involved elsewhere. This conclusion is not 
adversely affected by study and analysis of the cases bearing upon the subject. 
Upon this interpretation of the policy provisions involved, liability for the particu- 
lar loss here in question is excluded from coverage by the defendant's policy. 

There is no error. 

All concur. 


HERRINGTON v. HERRINGTON. (No. 20084.) 
Court of Appeals of Georgia, Division No. 1. Dee. 10, 1929. 
151 Southeastern Reporter 114 
INSURANCE—PETITION FOR HALF INSURANCE RECEIVED ON PROP- 

ERTY JOINTLY OWNED, NOT SHOWING POLICY COVERED PLAIN- 

TIFF'S INTEREST OR THAT PLAINTIFF PAID PREMIUM, HELD 

INSUFFICIENT. 

Petition, alleging that plaintiff and defendant each owned half interest in farm 
containing dwelling on which defendant procured fire policy, that it was duty 
of defendant to insure property for benefit of both owners, that property was 
destroyed, and that defendant collected insurance and held same for benefit of 
joint owners, and seeking to recover one-half of insurance received by defendant, 
did not state cause of action, where not showing that insurance policy covered 
interest of plaintiff in property or that plainutf paid any part of premium or 
that defendant was under legal duty to keep property insured for benefit of plain- 
tiff 

(For other cases, see Insurance, Dec. Dig. § 104.) 

Error from Superior Court, Gordon County; C. C. Pittman, Judge 

Suit by Mrs. W. C. Herrington against D. Herrington 


defendant, and plaintiff brings error. Affirmed 

H. L. Barnett and Joe M. Lang, both of Calhoun, for plaintiff in error. 

Y. A. Henderson and J. H. Pa ill, both of Calhoun, for defendant in error 

BioopwortH, J}. Mrs. W. C. Herrington sued J. D. Herrington, and in her 
petition alleged in part that plaintiff and defendant each owned a half interest 
in a farm on which was a dwelling of the approximate value of $1,000, on which 
dwelling the defendant procured a fire insurance policy for $500; that she was 
not a resident of the county in which the farm was located, but that the defend- 
ant “has at all times had control and possession of said property, and has rented 
the same out and collected the rents thereof”; that “it was the duty of defendant 
to insure said property for the use and benefit of both owners”; that while the 
insurance policy was still of force the house was totally destroyed by fire; that 
defendant collected the $500 insurance, and “now holds the same for the benefit 
of the joint owners of said property”; that by reason of the foregoing facts 
defendant has received for her benefit $250, for which sum with interest thereon 
she prays judgment. The court sustained a general demurrer and dismissed the 
petition, and plaintiff excepted. 

The petition does not show that the insurance policy covered the interest 
of the plaintiff in the property, or that she had paid any part of the premium, 
or that the defendant was under any legal duty to keep the property insured 
for her benefit. 

Held: The court did not err in rendering the following judgment: “Upon 
consideration it is the opinion of the court that the petition of plaintiff as 
amended fails to state a cause of action, and same is dismissed on general 


Judgment tor 
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demurrer, and judgment rendered in favor of defendant and against plaintiff for 
costs of suit.” 


Judgment affirmed. 
Broyles, C. J., and Luke, J., concur. 


AMERICAN INS. CO. v. WOOLFOLK et al. (No. 13509.) 
Appellate Court of Indiana, in Bane. Dec. 17, 1929. 
169 Northeastern Reporter 342. 

1. INSURANCE—WHERE POLICY IS VOID FROM BEGINNING, INSURED 
IS ENTITLED TO RETURN OF PREMIUM, BUT NOT WHERE POLICY 
BECOMES VOID THROUGH CONDUCT OF INSURED AFTER RISK 
ATTACHES. 

Where risk has attached and the fire policy thereafter becomes void through 
conduct of insured, the latter is not entitled to a return of the premium or any 
part thereof; but when policy is void from beginning so that risk never attached, 
premium must be tendered or returned to insured. 

(For other cases, see Insurance, Dec. Dig. § 198[5].) 


2. INSURANCE—INSURER MUST PROMPTLY ELECT TO FORFEIT 
UNDER SOLE OWNERSHIP CLAUSE, AND FAILURE TO DO SO 
WAIVES RIGHT. 

Where policy contained a provision that it shall be void if interest of insured 
is not truly stated therein, or if interest of insured is other than unconditional 
and sole ownership, to render policy void upon discovery of facts by which 
liability may be avoided under such provision, insurer must act with reasonable 
promptness, must notify insured of its election to avoid policy, and tender back 
or offer to restore unearned premium received, upon failure to do which, insurer 
will be deemed to have waived right to declare policy void. 

(For other cases, see Insurance, Dec. Dig. §§ 310[1], 390.) 

3. INSURANCE—POLICY IN FORCE AT TIME OF LOSS IS POLICY 
WHICH MEASURES RIGHTS OF PARTIES. 

Policy in force on date of loss is the policy by which rights of parties are to 
be measured and controlled. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 


5. INSURANCE—COURT PROPERLY OVERRULED DEMURRER TO 
REPLY ALLEGING THAT CHANGE OF INSURED’S TITLE WAS 
KNOWN TO INSURER’S AGENT AT ISSUANCE OF POLICY. 
Where insurer in action on fire policy alleged change of title prior to issuance 

of policy, there was no error in overruling demurrer to reply alleging that 

insurer through its officers had notice of foreclosure proceedings and sheriff’s 
sale after issuance of policy; the fact that its agents were also officers of mort- 
gagee bank not refuting allegations of reply. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

6. INSURANCE—THAT INSURANCE AGENTS WERE OFFICERS OF 
MORTGAGEE BANK DOES NOT NEGATIVE NOTICE TO INSURER 
OF FORECLOSURE SALE OF PROPERTY PRIOR TO ISSUANCE OF 
POLICY. 

Fact that insurer’s agents are also officers of mortgagee bank does not 
negative notice to insurer of proceedings to foreclose mortgage and sale under 
decree of foreclosure before issuance of fire policy sued upon. 

(For other cases, see Insurance, Dec. Dig. § 378[4].) 


7. INSURANCE—FINDING THAT PLAINTIFF WAS OWNER OF LEGAL 
TITLE SUBJECT TO LIEN AT TIME OF LOSS WAS SUFFICIENT, 
WITHOUT SPECIFIC FINDING OF BENEFICIAL AND INSURABLE 
INTEREST AT TIME OF FIRE. 

Finding that plaintiff was owner of property at time fire policy issued subject 
to mortgage and vendor’s lien, and that he continued to be owner of legal title, 
held to be sufficient finding of beneficial and insurable interest at time of loss 
without specific finding that he owned beneficial and insurable interest at that 
time. 

(For other cases, see Insurance, Dec. Dig. § 670.) 
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8. INSURANCE—FINDINGS THAT INSURED FILED PROOFS OF LOSS 
AND OTHERWISE COMPLIED WITH POLICY REQUIREMENTS 
HELD SUFFICIENT FINDINGS OF PERFORMANCE. 

Findings, in action on fire policy, that owner of legal title gave notice and 
furnished proofs of loss and complied with all requirements of policy, held 
sufficient finding that he performed conditions of policy on his part to be per- 
formed. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

Appeal from Perry Circuit Court; O. R. Deahl, Judge. 


Action by Lewis Woolfolk and other against the American Insurance Com- 
pany. Judgment for plaintiffs, and defendant appeals. Affirmed. 


Edmund L. Craig, of Evansville, for appellant. 


Wilkam C. Mason and Elbert M. Swan, both of Rockport, for appellees. 

McMaunan, J. Complaint by Lewis Woolfolk, Charles M. and Mary E. 
Wachter, and Grandview Bank, against appellant on a fire insurance policy 
issued to Woolfolk as owner. Loss, if any, was made payable to the bank and 
C. M. Wachter, as mortgagees or trustees. From a judgment in favor of plain- 
tiffs, the defendant appeals, presenting the correctness of the overruling of its 
demurrer to the second paragraph of reply of each of the plaintiffs’ several 
replies, and error in the conclusions of law. 

The complaint alleges the issuance of the policy, loss by fire of the property 
insured, notice and proof of loss, that the Wachters held a vendor’s lien on the 
real estate, and that the bank held a mortgage on it; the policy being made a 
part of the complaint. 

Appellant’s answer is in four paragraphs. The first paragraph is addressed 
to that part of the complaint relating to the claim of Woolfolk, and alleges that 
the policy in suit was originally issued on March 12, 1925, and that such original 
policy provided it might be renewed in consideration of the premium for the 
renewal term, and in case of renewal any increase of hazard should be made 
known to the insurer at the time of renewal or that policy should be void; that 
such policy was continued by renewal March 12, 1926; that the policy sued on 
was a renewal of the policy of March 12, 1925; that each of said policies contained 
provisions to the effect that the policy should be void if the interest of the 
insured was not correctly stated, if the interest of the insured was other than 
unconditional and sole ownership, and unless otherwise provided, it should be 
void if, with the knowledge of the insured, foreclosure proceeding was com- 
menced or any change other than by death of the insured took place. It was 
also alleged that when the policy was renewed the interest of the insured was 
not truly stated, in that the property had been sold by the sheriff to the Wachters 
and was not the property of Woolfolk, and for the further reason that part of the 
property insured, a McCray refrigerator, was not the property of the insured; 
that such changes of title were not known by the insurer. The second para- 
graph of answer was addressed to the part of the complaint relating to the claims 
of the bank and, after setting out the conditions under which the policy should 
be void, as alleged in the first paragraph, sets out an additional provision to the 
effect that if, with the consent of the insurer, an interest shall exist in favor of a 
mortgagee or any person having an interest in the subject of insurance other 
than the interest of the insured, the conditions theretofore mentioned should 
apply in the manner expressed in such provisions relating to such interest as 
shall be written upon or attached to the policy; that the original policy, as well 
as the renewal policy, was made payable to the bank as mortgagee or trustee 
and provided that the mortgagee should give the insurer notice of any foreclosure 
proceedings and of any change of ownership or increase of hazard coming to 
the knowledge of the mortgagee; and that failure on the part of the mortgagee 
to comply with such provisions rendered the insurance void as to such mortgagee. 
It then alleged that when the policy was renewed, the interest of the insured was 
not truly stated, in that the property had been sold by the sheriff to the 
Wachters and was not the property of Woolfolk and that the McCray refrigerator 
was not his property; that after the issuance of the policy, the bank, with 
knowledge of the foreclosure proceeding of Wachters, did not notify the insurance 
company, and that a change of interest. and title took place by reason of the 
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sheriff's sale; that Joseph Forsyth and Bert Newman, who are shown by the 
complaint to have executed the policy as agents of appellant, were, at all the 
times mentioned, agents of the defendant and al yfficers of the bank, by reason 
of which facts so alleges poiicy was void as to the iuterest of ihe bank. 

The third paragraph is, in substance, the same as the second, except that it 
relates to the claim of the Wachters, and omits all references to the bank and 
to Forsyth and Newman, and alleges that the policy is void as to the Wachters 
by reason of the failure to give notice of their foreclosure proceeding. The 
fourth paragraph is a general denial. Woolfolk and the bank filed separate 
replies. Wachier and Wachier filed a reply. The second paragraph of each 
reply is the same, and in substance is as follows: ‘That appellant had notice of 
each and all of the alleged breaches of the policy alleged in the several para- 
graphs of answer, and before the time the policy in suit was issued, by and 
through the knowledge of the agents of appellant who wrote and procyred the 
insurance and who with such knowledge, received of and irom Woolfolk the 
premium paid therefor by the insured and failed to cancel the insurance or to 
return or tender back to the insured the premium so paid by him; and. that 
appellant thereby waived the conditions relating to each breach alleged in each 
of the paragraphs of answer. The third paragraph of reply was by the bank 
and the Wachters and, referring to the McCray refrigerator, alleged they had 
no knowledge concerning the ownership and insurance on it, and that if it were 
insured it was insured by Woolfolk without their knowledge. 

The third paragraph of the reply of Woolfolk and the fourth paragraph of 
the reply of the bank and the Wachters are the same and allege that the insurance 
company “had notice and knowledge of each and every one of said alleged 
breaches for a reasonable and seasonable time and more than ten days before 
the alleged fire and loss, and that defendant failed to and did not take any action 

relation thereto, and thus elected to and did waive the conditions of said 

y” of insurance as to each and every breach thereof alleged in the answer. 

\ppellant filed demurrers for want of facts to the second and third para- 
graphs of the reply of the bank, to paragraphs 2 and 3 of the reply of Woolfolk, 

d to the second and third paragraphs of the reply of the Wachters. The action 
of the court in overruling each of these demurrers is assigned as error. 

The first contention is that the court erred in overruling the demurrer to 
the second paragraph of each of the several paragraphs of reply. As heretofore 
stated, each of these paragraphs was to the effect that appellant had notice and 
knowledge, through its agents who procured the insurance and who wrote the 
policy and collected the premium therefor, of each and all the breaches set out in 
the answer, and that, with such notice and knowledge, appellant failed*to cancel 
the policy and to return or tender back to the insured the premium theretofore 
paid by him to appellant for the insurance, thereby waiving the alleged breaches. 

\ppella ays it makes no claim that it ever desired or attempted to cancel 
the policy in suit; that all 1 desires is to enforce the policy as written; that the 
policy in suit was a “renewal” policy, and for that reason the risk had attached 
and it was under no obligation to refund any part of the premium in order to 
avoid the policy, although it had notice of the breach. 

| Jur understanding of the rule is that where the risk had attached, and 
the policy (hereajier becomes void, through the conduct of the insured, the 
latter is not entitled to a return of the premium or any part thereof; but when 
the policy is void from the beginning so that the risk never attached, the pre- 
mium must be tendered or returned to the insured. Marion, etc., Bed Co. v. 
Kmpire State Surety Co. (1913) 52 Ind. App. 480, 100 N. E. 882. 

[2] It is also the well-established law of this state that when a policy con- 
tains a provision that it shall be void if the interest of the insured is not truly 
stated therein, o1 if the interest of the insured is other than “unconditional 
and sole ownership,” such provision means voidable at the option of the in- 
surer, and that to render it void, upon discovery of the facts by which liability 
may be avoided, the company must act with reasonable promptness, must 
notify the insured of its election to avoid the policy, tender back or offer to 
restore the unearned premium received, and upon failure to do it, it will be 
deemed to have waived the right to declare the policy void, and to have elected 
to treat it as a valid contract of insurance. Western Ins. Co. v. Ashby (1913) 
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53 Ind. App. 518, 102 N. E. 45; National Mutual Ins. Co. v. Bales (1923) 81 Ind. 
App. 302, 139 N. E. 703, 141 N. E. 481. And where the insurer has knowledge 
of facts, which would justify it in declaring the policy void, and after a loss 
occurs requires proof of loss and fails to give timely notice to the insured of its 
election to avoid the policy, it waives the right to defeat a recovery because of 
such fact. Replogle v. American Ins. Co. (1892) 132 Ind. 360, 31 N. E. 947; 
Western Ins. Co. v. Ashby, supra. 

[3] The policy in suit is dated March 12, 1926. It became effective as of 
that date. It superseded the policy dated March 12, 1925. The rights of the 
parties are to be measured and controlled by the new policy. The insured did 
nothing after March 12, 1926, to increase the hazard. There was no change in 
title or ownership after that date. 

[4-6] Appellant, in its answer, alleges that the change in title and interest 
relied on to defeat a recovery took place in September, 1925; that the Wachters 
and the bank knew of the foreclosure proceeding of the Wachters and the sale 
under the decree of foreclosure to the Wachters, and failed to notify appellant 
of such proceeding and sale. The reply alleges that appellant, through its agents 
who wrote the policy and who collected the premium, had notice and knowledge 
of the foreclosure proceeding and the sheriff’s sale, at the time the policy in 
suit was issued. Appellant by its demurrer, admits that it had such notice at 
the time the policy was issued, and that it took no steps to avoid the policy 
before the loss. The fact that its agents were also officers of the bank is not 
sufficient to overcome the allegation of the reply that appellant had notice of 
the condition of the title when the policy in suit was issued. There was no 
error in overruling the demurrers. 

The remaining question presented for our consideration relates to the cor- 
rectness of the conclusions of law. 


The facts as found by the court are that: Appellant was organized under 
the laws of New Jersey doing a fire insurance business in Spencer county with 
a local office at Grandview; that Forsyth and Newman were, at the time the 
policy in suit was issued, the general agents of appellant and engaged in solicit- 
ing insurance, signing and delivering policies, collecting premiums therefor, and 
acting generally in the insurance business for appellant; that appellant, through 
said agents, on March 12, 1926, issued the policy sued on to Woolfolk, insuring 
him against loss by fire in the sum of $2,500 on a certain building and $500 on 
store and office fixtures therein, said policy being a renewal of a prior policy 
issued to Woolfolk, for which policies appellant was paid the full premium of 
$37.40 for each policy; that the policy in suit was indorsed, “Loss, if any, payable 
to Grandview Bank and C. M. Wachter as mortgagee (or trustee) as such interest 
may appear”; that no written application was made for such policy; that no 
inquiries were made of him concerning the said property; and that it is not 
shown that any fraud was practiced or any concealment made in relation thereto, 
but that the transaction was in good faith by all the parties; that on March 24, 
1926, while the policy was in force, the building and personal property insured 
were destroyed by fire; that notice and proof of loss were made as required by 
the policy; that Woolfolk had complied with all the requirements of the policy; 
that this suit was commenced February 1, 1927; that at the time of the insurance, 
Woolfolk was the owner of the building by deed from the Wachters, subject 
to a mortgage of $8,100 in favor of the bank and vendor’s lien in favor of the 
Wachters for $1,300; that Woolfolk continued to be such owner until the fire, 
and that he was also during of said time the owner of the personal property 
insured; that before the fire, Woolfolk had purchased the refrigerator on a 
conditional sale contract with title reserved in the seller, and that the purchase 
price had been paid in full before the fire; that the refrigerator was not named 
in or covered by the policy, and that mention by Woolfolk of same in his proof 
of loss was inadvertently made in copying same from proof of loss made to 
another insurance company, under a policy in which the refrigerator was named, 
and that Woolfolk disclaimed any claim for same in this action; that the bank 
and the Wachters had no knowledge relating to the refrigerator until after: the 
fire; that in 1924 the Wachters commenced suit to establish their vendor’s lien, 
to have it decreed to be prior to the mortgage of the bank, and to foreclose the 
same; that the court, in September 1924, decreed the lien to be prior to the 
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mortgage, and the same was foreclosed in January, 1925, and before the first 
policy was issued; that on September 5, 1925, the sheriff sold the real estate 
under that foreclosure to Charles M. Wachter for $1,455.42, who bid the same 
in to justify the lien and received a sheriff's certificate, which was thereafter held 
and owned by the Wachters; that all of the facts relating to said action and 
sale were, on September 12, 1925, reported to and were known to Forsyth, the 
then agent of appellant, who was requested that any indorsement in the insur- 
ance policy made in favor of the Wachters be made and kept to protect them 
in their right under the certificate of sale, which such agent agreed to do and 
he assured the attorney for Wachters that such indorsement would be so made; 
that appellant elected to and did waive all the alleged breaches; that Woolfolk 
remained the legal owner of the building with the right of redeeming it from 
the sale until September 5, 1926; that the building, at the time of fire, was worth 
$8,000; that the personal property was insured for $1,050, and the value of the 
personal property destroyed, including the refrigerator, was $500; that there is 
due and owing Wachter and Wachter $1,079.20, as a first lien on the real estate 
described in the policy; that there was due and owing the Grandview Bank 
$1,713.96, as the second claim; and that all the plaintiffs had an insurable interest 
iu the property and were entitled to recover because of their loss. 

Upon these facts, the court stated as a conclusion of law that the plaintiffs 
were entitled to recover $3,000 on the policy of insurance plus $341, as interest, 
to be applied as follows: $1,079.20 to Wachter and Wachter as first lienholders, 
and $1,713.96 to the bank as second lienholders, and the balance to Lewis Wool- 
folk on his personal property insurance. The court undertook to state two 
other conclusions of law, but inasmuch as they are pure conclusions of facts 
and are covered by the facts found, they will not be given any consideration. 

[7] Appellant says the finding that Woolfolk was the owner of the property 
at the time the policy was issued, subject to the mortgage to the bank and a 
vendor’s lien in favor of the Wachters, and that he continued to be the owner 
of the legal title thereof until the fire, is not sufficient without a finding that 
he owned a beneficial interest at the time of the loss. We cannot agree with 
this contention. Woolfolk was named in the policy as the owner. The court 
found that he was the owner when the policy was issued, and that he continued 
to be the owner of the legal title until the fire. Thus, without question, is a 
sufficient finding that he had a beneficial and insurable interest in the property 
at the time of the fire. 


[8] The next contention is that there is no finding that Woolfolk had per- 
formed all of the conditions of the policy on his part to be performed. Ap- 
pellant evidently has overlooked the seventh finding, where the court finds that, 
after the fire, Woolfolk immediately gave notice to said company and its agents 
of said fire and loss, and on May 20 and 21, 1926, furnished appellant at its home 
office at Newark, N. J., duly verified proofs of loss, which were received by ap- 
pellant, and that “he complied with all requirements therein of said policy and 
defendant.” There is no merit in this contention, and appellant has failed to 
point to any requirement of the policy which Woolfolk failed to perform. 

[9] Appellant next says there is no finding that the bank held a mortgage 
on the insured property at the time of the fire, or that the Wachters had a 
vendor's lien thereon at that time, and insists that neither of said parties was 
entitled to a judgment. In so far as the interest of the Wachters is concerned, 
the court fully and specifically finds the facts in relation thereto, and that such 
interest was held and owned by them until and at the time of the fire. In so 
far as the interest of the bank is concerned, the court does find that when the 
policy was issued March 12, 1926, Woolfolk owned the building which was in- 
sured subject to a mortgage of $8,100 in favor of the bank. The court found 
there was due and owing the bank on its complaint $1,713.96, as a second claim 
on the real estate mentioned in the policy. The court did not specifically find 
that the mortgage of the bank continued to be in force as a lien on the real 
estate to the time of the fire, unless the facts actually found force this inference. 
The failure of the court to find that the lien of the bank continued to the time 
of the fire would not call for a reversal because of an erroneous conclusion. 
The court, in the first part of the conclusion of law of which complaint is made, 
states that the plaintiffs are entitled to recover $3,341, to be divided between 
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Woolfolk, the bank, and the Wachters as heretofore stated. If, as a matter of 
fact, the mortgage had been paid and released of record before the fire, that 
fact would not rebound to the interest of appellant. It would still be liable on 
the policy for the $3,341. Woolfolk, the Wachters, and the bank are parties to 
this action, and they are bound by the decree of the court as to the distribution 
of the funds. Woolfolk and the Wachters are not complaining of the fact that 
the court directed that part of recovery should be paid to the bank. Appellant 
is not interested in the division of the funds. The court correctly concluded that 
there should be a recovery against appellant for $3,341, and if it be conceded 
that the court erred in concluding that the bank should be paid a part of the 
amount, it would not be reversible error. 
Judgment affirmed. 


AMERICAN EAGLE INS. CO. v. MEREDITH et al. 
Court of Appeals of Kentucky. Dec. 17, 1929. 
22 Southwestern Reporter (2d) 571. 


1. INSURANCE—INSURER CANNOT RELY ON CLAUSE PROVIDING 
POLICY SHOULD BE VOID IF INSURED’S INTEREST SHOULD BE 
OTHER THAN UNCONDITIONAL OWNERSHIP. WHERE AGENT 
KNOWING CONDITION OF TITLE ISSUES POLICY. 


Where insured tells insurance agent about conditions of title and agent know- 
ing facts issues policy, insurer cannot rely on clause providing that policy should be 
void if interest of insured should be other than unconditional ownership. 


(For other cases, see Insurance, Dec. Dig. § 389[2].) 
Appeal from Circuit Court, Allen County. 


Action by J. E. Meredith and others against the American Eagle Fire Insur- 
ance Company. Judgment for Bg cw and defendant appeals. Affirmed. 

Gordon & Laurent and T. M. Galphin, Jr., all of Louisville, and W. D. Gilliam, 
of Scottsville, for appellant. 

N. F. Harper and Robert S. Oliver, both of Scottsville, for appellees. 

Hosson, C. J. J. E. Meredith held a policy of insurance, insuring him in the 
sum of $1,000 on a country store in Allen county. The house burned, and this ac- 
tion was brought by him to recover on the policy. The defendant resisted recovery 
on the ground that the policy provided that it should be void if the interest of the 
insured in the property should be other than unconditional and sole ownership, and 
that Meredith was not the sole and unconditional owner of the property. 

On the other hand, Meredith pleaded an estoppel on the company to make this 
defense. On the trial of the case there was a judgment for plaintiff. The defend- 
ant appeals. The facts are these: 

Meredith’s mother-in-law, Martha E. Harman, lived with him. She was about 
70 years of age; could not read or write or transact any business, and Meredith 
transacted business for her. The property in question was deeded to them jointly, 
and they, for some years, had been operating a country store there as partners; the 
business being done in Meredith’s name. In April, 1928, Meredith applied to the 
agent for insurance, telling him that the property was owned jointly by himself and 
his mother-in-law, ‘and that they were doing business in his name and asked the 
agent to cause the policy to be issued in the proper form. The agent agreed to do 
this and sent him soon thereafter a policy in another company, and he paid the 
premium. That company withdrew from the state, and on July 19, 1928, the agent 
wrote to him telling him that he enclosed the policy sued on as the substitute for 
the former policy dated April 1st, and asked him to return that policy to him, which 
he did. Soon after this was done the house burned. In his pleadings Meredith set 
out all these facts, alleging that he had charge of and operated the property in his 
own name, but controlled it in trust for his mother-in-law, to the extent of her 
interest, all of which was fully explained to the agent and who with this knowledge 
issued the policy in his name. He sought a recovery for himself and as trustee for 
his mother-in-law for the full amount of the policy. The court by clear instruc- 
tions submitted the issue to the jury, and under the instructions the recovery is in 
favor of Me redith for himself and as trustee for his mother-in-law. While there is 
some conflict in the evidence, the verdict of the jury is not against the evidence. 
For the agent is contradicted on other questions in the case. The testimony as to 
what occurred in April between Meredith and the agent was properly admitted, be- 
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cause the agent substituted the second policy for the first without any further con- 
ference with Meredith and plainly acted on what had then been told him. Only a 
short time had elapsed. He acted with full knowledge of the facts to avoid having 
to return to Meredith the unearned premium. 

[1] It is a well-settled rule in Kentucky that if the insured tells the agent all 
about the condition of the title and the agent understands this and knowing the 
facts issues the policy, the company cannot rely upon the clause above referred to. 
Kentucky Growers Ins. Co. v. Logan, 149 Ky. 453, 149 S. W. 922; Connecticut Fire 
Ins. Co. v. Moore, 154 Ky. 18, 156 S. W. 867, Ann. Cas. 1914B, 1106; Hartford 
Fire Ins. Co. v. McClain, 85 S. W. 699, 27 Ky. Law Rep. 461. A very different 
question was presented in Globe, etc., Ins. Co. v. McIntosh, 227 Ky. 639, 13 S. 
W.(2d) 775. The agent did not promise here something not promised in the policy. 
The rule rests on the ground of estoppel. The average man knows little about the 
rules of insurance, and when the agent misleads him and issues a policy knowing all 
the facts, the company, not the insured, should bear the loss. To hold otherwise on 
such facts as here would be to sustain a fraud. 

[2] The exclusion of the evidence offered by the insurance company, to the ef- 
fect that the policy would not have been issued if the truth had been known, is im- 
material for the reason that under the instructions of the court the jury could only 
find for the plaintiff if the agent knew the facts. 

[3] On the question whether the policy had been canceled, which was submitted 
to the jury by the court, the weight of the evidence is with the plaintiff. The court 
did not err in striking out the cross-petition of the insurance company against its 
agent. Its cause of action against the agent for not canceling the policy was not 
such a matter as could be litigated in this action between Meredith and the com- 
pany. It may prosecute its cause of action against its agent in a separate action. 
Wells v. Boyd, 1 Duv. 367; Crabtree v. Banks’ Adm’r, 1 Metc. 482; Sanders vy. 
Sanders, 17 B. Mon. 10; M. Livingston & Co. v. Philley, 155 Ky. 224, 159 S. W. 665. 

Judgment affirmed. 


McNABB v. NIAGARA FIRE INS. CO. (No. 16550.) 


Kansas City Court of Appeals. Missouri. Nov. 11, 1929. 
Rehearing Denied Dec. 2, 1929. 
22 Southwestern Reporter (2d) 364. 

1. INSURANCE—LOCAL AGENT OF FOREIGN INSURANCE COMPANY 
MAY BIND SUCH COMPANY BY ORAL CONTRACT OF FIRE INSUR- 
ANCE (Rev. St. 1919, § 6315). 

Local agent of foreign insurance company may bind his company by oral con- 
tract of fire insurance under Rev. St. 1919, § 6315, as against contention that agent 
had only authority to solicit insurance, take applications, deliver policies, and collect 
premiums. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

2. INSURANCE—TRUTH AS TO DISPUTED CONVERSATION WHEN IN- 
SURANCE APPLICATION WAS SIGNED WAS FOR JURY, AND 
FINDING WAS NOT REVIEWABLE. 

In action on alleged oral contract of fire insurance, in which there was dispute 
as to purport of conversation between plaintiff and defendant agent at time ap- 
plication was signed and premium paid, question as to which statement was true was 
properly left to jury, and reviewing court cannot disturb finding. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

3. INSURANCE—WHERE PRUDENT MAN IN GOOD FAITH WOULD BE- 
LIEVE THERE WAS NO LIABILITY, INSURER SHOULD NOT BE 
ASSESSED PENALTY FOR VEXATIOUS DELAY. 

Question whether damages should be assessed against insurer for vexatious 
delay is not determined by result of trial, but must be settled from view presented 
at time of refusal to pay, and, if that was such as to lead prudent man acting in 
good faith to believe there was no liability, company should not be assessed penalty 
for its honest intention. 


(For other cases, see Insurance, Dec. Dig. § 602.) 
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4. INSURANCE—INSURER’S REFUSAL TO PAY LOSS IN RELIANCE ON 
APPELLATE COURT’S OPINION HELD NOT VEXATIOUS, EVEN 
THOUGH OPINION SHOULD NO LONGER BE FOLLOWED. 

Where insurance company relied on opinion of appellate court in refusing to 
pay costs, such refusal was not vexatious, even though such case should no longer 
be followed. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Putnam County; L. C. Woods, Judge. 

Action by W. F. McNabb against the Niagara Fire Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed on condition. 

Slaymaker, Merrell, Ward & Locke, of Indianapolis, Ind., and Leahy, Saunders 
& Walther and Lyon Anderson, all of St. Louis, for appellant. 

Clare Magee, of Unionville, and P. M. Marr, of Milan, for respondent. 

ARNOLD, J. This is a suit based upon an alleged oral contract of insurance. 
Defendant is a corporation created under the laws of the state of New York, duly 
licensed and authorized to do business in the state of Missouri, and is engaged in 
writing fire insurance. 

On December 28, 1927, plaintiff made application to one George A. Tate, de- 
fendant’s agent at Unionville, Mo., for insurance on his personal property located 
on his father’s farm, of which plaintiff was a tenant. An application was signed, 
listing the following property : $600 on grain and seeds of all kinds; $400 on harness, 
machinery, and other personal property named; $200 on cattle and $200 on horses— 
a total of $1,400. At the time the application was made, plaintiff paid defendant's 
agent a stipulated premium of $21 for one year’s insurance for which a receipt was 
given. 

Before the policy was issued, and on January 1, 1928, the building in which the 
property listed in the application was situated, excepting the live stock, was des- 
troyed by fire, to the value of approximately $827.85. A timely notice in writing, by 
registered mail, was given defendant, and defendant’s agent was notified as well. 
No written policy of insurance was ever delivered to plaintiff. On the refusal of 
defendant to pay the amount of the loss on demand, this suit was instituted. 


The petition alleges the corporate status of defendant and that George A. Tate 
was, and is, the agent and representative of defendant to solicit insurance and to 
countersign policies issued by it, and as such maintains an office in Unionville, Put- 
nam county, Mo.; that plaintiff is a resident of Jackson township, Sullivan county, 
Mo., and is a tenant of a certain real estate therein situated, and in possession of a 
certain barn on said premises in which were stored grain, seeds, harness, machinery, 
and other personal property belonging to and owned by plaintiff; that on December 
28, 1927, he made application to said G. A. Tate, defendant’s agent at Unionville, 
Mo., for insurance on the above-mentioned property and other personal property 
of plaintiff; that plaintiff signed and executed an application for the sum of $1,400 
fire insurance in defendant company, as follows: $600 on grain and seeds of all 
kinds stored in said barn; $400 on harness, machinery, and other personal property 
stored in said building ; $200 on cattle and $200 on horses: that plaintiff paid to said 
agent the sum of $21, premium, and the agent duly executed and delivered to 
plaintiff a receipt therefor, the agent stating at the time that said property was in- 
sured from and after that date, and that a policy of insurance would be issued and 
delivered to him by said agent, within a short time thereafter; that it was ex- 
pressly agreed between plaintiff and said agent at the time of making application and 
paying said premium that the insurance should commence and be binding upon 
defendant from the time of the receipt of the premium; that, by the terms and 
conditions of the policy agreed to be written, said policy was to commence at 12 
o’clock noon on December, 28, 1927, and continue until 12 o’clock noon on Decem- 
ber 28, 1928, and to insure plaintiff's property as aforesaid against loss or damage 
by fire to the amount of $1,400, in consideration of the premium of $21, paid as 
aforesaid; that the terms and conditions in said policy should and would conform to 
the standard fire insurance policies provided by the laws of Missouri; that on 
January 1, 1928, at about 1 or 2 o’clock in the morning, while said agreement was 
in full force and effect, the building in which the property, except the live stock, 
was situated, was destroyed by fire; that the property so destroyed was of greater 
value than insured for, and that a loss of $827.85 was thereby sustained; that due 
notice was given defendant, and its agent; that defendant failed and refused to 
furnish blank proofs of loss, and has thereby waived such proofs of loss; that no 
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policy of insurance was ever delivered to plaintiff as agreed; that demand was 
duly made of defendant for payment of said loss, but that defendant wholly failed 
and refused to pay same; that such delay on the part of defendant was and is 
vexatious and without reasonable grounds, and by reason thereof plaintiff has been 
compelled to, and has, employed an attorney to institute suit; that a reasonable at- 
torney’s fee therefor is $300. Judgment is asked in the sum of $827.85 with interest 
at 6 per cent. from January 1, 1928, and for 10 per cent. damages and an attorney’s 
fee of $300. an 

The answer admits the corporate status of defendant as alleged, and that it is 
authorized to transact business in the state of Missouri, and generally denies each 
and every other allegation in the petition. As affirmative defense, the answer pleads 
that the application alleged in the petition was in writing and was delivered to G. 
A. Tate to be forwarded to defendant at its home office in Indianapolis, Ind., and 
that said application contained the following clause: 

“Notice is hereby accepted by the applicant named herein, and it is under- 
stood and agreed hereby that no agent, subagent, solicitor or other representative of 
said Niagara Fire Insurance Company, except only the manager of the farm de- 
partment of said company at Indianapolis, Indiana, has any authority to make any 
contract of insurance or to insure on behalf of said company or to waive, modify, 
alter or discharge any policy or any condition of any policy issued by said company, 
or to dispense with the performance of any warranty, provision or condition of 
any such policy, either before or after any loss under any policy, and the appli- 
cant or applicants agree that said company shall not be bound by any statement 
made by the applicant or applicants to any agent, subagent, solicitor or other re- 
presentative of said company and not contained in this application, nor by any 
knowledge possessed by any such agent, subagent, solicitor or other representative, 
no matter how, when or from whom such knowledge shall be acquired.” 

The answer alleges that said application was never accepted by defendant, 
but was rejected, and that there never was a policy of insurance issued thereon to 
plaintiff, nor was there any contract of insurance entered into between plaintiff and 
defendant at any time; denies that G. A. Tate had authority to bind defendant by 
any promise to insure; denies that said Tate was an agent authorized by it to effect 
contracts of insurance for it, all of which plaintiff well knew; denies that said 
Tate stated to plaintiff at the time that said property would be and was insured in 
any sum from and after the date of said application; denies that it was agreed 
between plaintiff and defendant that the insurance should begin and be binding on 
defendant from December 28, 1927, as alleged. 

As further affirmative defense, the answer alleges that the application presented 
by plaintiff was for a policy of the kind and form usually executed and issued by 
defendant on farm property in Missouri, and that plaintiff contemplated at the 
time of his application that any contract which might result from defendant’s ac- 
ceptance of said offer would be subject to the policy usually issued by defendant, 
and that the same was of the standard form, and contained the following clause: 


“This policy is based upon the valuations and representations contained in the 
insured’s application and diagram of even number herewith, which the insured has 
signed and submitted to the company, and which are hereby made warranties and a 
part hereof; and if any false statements are made in said application or otherwise, 
* * * or if the property or any part thereof now is or shall hereafter become 
mortgaged or encumbered * * * then * * * this shall be null and void as to each and 
every subject of this insurance.” 

The answer alleges that plaintiff represented and warranted in his said appli- 
cation that none of the property mentioned therein was under mortgage, lien, or 
incumbrance; that said statement was false, and known by plaintiff to be false; 
that at said time there was in existence a mortgage on part of said property in 
favor of J. S. McNabb, which mortgage later was assigned to the Walton Trust 
Company, and was an existing lien against the same at the time of said application 
and fire; that defendant did not at any time prior to said fire know of the exis- 
tence of said mortgage; that, had it known of its existence, it would not have 
entertained the application for insurance. 


The answer alleges that the sum of $21 paid as a first year’s premium was to 
apply as such only in the event defendant accepted said application; that imme- 
diately after the rejection by it of the application the said G. A. Tate tendered to 
plaintiff the said sum which plaintiff refused to accept; and “defendant now brings 
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into court the sum of $21.63, being the amount so paid with interest at the rate 
of 6 per cent, per annum from the date of payment.” 

The reply is a general denial, followed by the allegation that said G. A. Tate 
was a general and soliciting agent of defendant at the time of the agreement to in- 
sure, and that defendant is thereby estopped and precluded by the laws of the 
state of Missouri from denying that said agent had authority to bind defendant by 
an oral contract of insurance, that, at the time defendant insured plaintiff’s pro- 
perty as alleged in the petition, plaintiff informed defendant’s said agent of the 
existence of a mortgage against a part of the property so insured, and that said 
agent assured plaintiff that such fact would not invalidate his insurance, and that 
said agent well knew that part of said property was mortgaged at the time the $21 
premium was accepted by him, and that said statemens and agreements between 
plaintiff and defendant’s agent constituted a waiver of any objections defendant 
— have on account of said mortgage, and is estopped from making such de- 

ense. 

The cause was tried to a jury, resulting in a verdict for plaintiff in the sum 
of $800. damage on account of loss by fire, and $200 attorney’s fee. Judgment was 
entered accordingly. 

[1] A motion for a new trial was overruled, and defendant has appealed. At 
the close of plaintiff's case defendant asked, and the court refused, an instruction 
in the nature of a demurrer. This action of the court is assigned as error. The 
basis of this charge, as urged by defendant, is that an agent having only authority 
to solicit insurance, take applications, deliver policies, and collect premiums, does 
not have power to make an oral contract of insurance, and that, where notice of 
limitation upon an agent’s power to effect an oral contract of insurance is brought 
to the attention of persons dealing with such agent, they cannot rely upon such 
agent’s oral agreement to insure, and that, where a written application for insur- 
ance is presented to an applicant for execution, it is notice that such agent does not 
have power to effect an oral contract of insurance. In support of these conten- 
tions, defendant cites Banks v. Clover Leaf Casualty Co., 207 Mo. App. 357, 233 
S. W. 78. But an examination of that case discloses the difference between the 
Banks Case and the one at bar. The defendant in the Banks Case, as here, was a 
foreign corporation, and the plaintiff declared on a written contract of insurance, 
but failed in his proof, and then attempted to establish his rights under an oral con- 
tract. The court denied the plaintiff’s right of recovery. 

Likewise the case of Hawes v. Ins. Co. (Mo. App.) 7 S. W. (2d) 479, is not 
in point here, because the defendant there was a domestic corporation, while in the 
case at bar defendant is a foreign corporation and controlled by special statute, to 
which we shall hereinafter refer. Defendant also cites Salisbury v. Insurance Co. 
(Mo. App.) 202 S. W. 412. In that case two applications were made for insurance 
on horses. The defendant refused to issue the insurance in the amount first 
sought, and applications were made in less amounts to the local agent. Defendant 
was a foreign corporation. But that case should no longer be followed, for 
reasons herein given. Defendant also cites Embree v. Insurance Co., 62 Mo. 
App. 132. That case was decided prior to the enactment of any statute in refer- 
ence to agents of foreign corporations, and does not apply here. 


It was held in Murphy v. Insurance Co. (Mo. App.) 268 S. W. 671, and in 
Woolfolk v. Insurance Co. (Mo. App.) 202 S. W. 627, that an oral contract of fire 
insurance is valid in this state. In 1897 the Legislature passed a law (section 7047, 
Rev. St. 1909) which governs in this case. The section is now 6315, Rev. St. 1919, 
and is as follows: 


“Foreign companies admitted to do business in this state shall make contracts 
of insurance upon property or interests therein only by lawfully constituted and 
licensed resident agents, who shall countersign all policies so issued. And any 
such insurance company who shall violate any provision of this section shall suffer 
a revocation of its authority by the superintendent of insurance to do business in 
this state, in addition to the penalty prescribed in section 6322, such revocation to 
be for the term of one year.” 

In construing this section, it was held in Prichard v. Insurance Co. (Mo. 
App.) 203 S. W. 223, that, in view of the authority conferred upon an agent of a 
foreign insurance company by this section, the agent may bind such company by an 
oral contract. Such agent may even consent to the assignment of a policy. Murphy 
v. Ins. Co., 221 Mo. App. 727, 285 S. W. 772; Bealmer v. Ins. Co. (Mo. App.) 193 
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S. W. 849; Sheets v. Ins. Co., 153 Mo. App. 620, 135 S. W. 80. In construing 
section 6315, this court said in the Sheets Case: 

“The meaning of the statute is clear and one does not have to go far to 
ascertain the legislative intent that prompted its enactment. Obviously one of its 
main purposes was to put a stop to the irriating and unjust practice indulged in by 
some insurers of adroitly phrasing their agency contracts in a way to bestow 
general powers on their agents, who come in direct contact with the public, when 
such powers relate to benefits flowing to the company, and to invest such agents 
with no power to represent the company when the benefits of the insured are in- 
volved. * * * The Legislature evidently thought further to discourage them by 
requiring all contracts of insurance to be made by regularly constituted and law- 
fully licensed resident agents who shall countersign the policies so that when the 
insured received his policy he would know that the local agent who countersigned 
it possessed the power to make contracts for his company and to bind it as a 
general or as defendant calls it a recording agent. * * * The contention that he was 
only a soliciting agent necessarily is an assertion that defendant made a contract of 
insurance in this ‘state in violation of the law, since, in such case it would have 
made the contract of insurance without the intervention of a resident agent duly 
authorized to make such contracts. Defendant will not be suffered to stand on such 
immoral ground.” 

[2] Here plaintiff's position is supported by the fact that the receipt issued by 
defendant’s agent was a clear, unmodified receipt for the premium paid. There was 
no clause incorporated therein to the effect that the policy would be issued by 
defendant if the application were accepted. The testimony tends to show that 
defendant’s agent Tate informed plaintiff prior to the fire that the ee had 
refused to issue a policy upon the application, suggesting to plaintiff that he ( Tate) 
could possibly place the insurance with some other company. But in this suggestion 
plaintiff refused to acquiesce upon the grounds that his insurance was binding from 
the date the premium was paid. There is a dispute as to the purport of the con- 
versation between plaintiff and defendant’s agent at the time the application was 
signed and the premium paid. As to which statement is true, it is not our 
province to determine. That was properly left to the jury, the judges of fact. 
They decided the point in plaintiff's favor, and we cannot disturb their finding. 

[3.4] It is charged the court erred in giving plaintiff’s instruction No. 3, which 
submitted to the jury the question of vexatious delay, as follows: 

“The court instructs the jury that if you find that defendant company vexa- 
tiously refused to pay the amount agreed on, you may assess damages against the 
defendant not to exceed 10 per cent. of the amount of the loss and a reasonable at- 
torney’s fee, not to exceed three hundred dollars.” 

There is no hard and fast rule as to vexatious deliay. The question is not de- 
termined by the result of the trial, but must be settled from the view presented at 
the time of refusal to pay. If that is such as to lead a prundent man, acting in good 
faith, to believe there was no liability, the company is not to be assessed a penalty 
for its honest intentions, founded, of course, upon considerations which would in- 
duce belief in a prudent and practical man. Weston v. Ins. Co., 191 Mo. App. 282, 
177 S. W. 792. No doubt defendant relied upon the opinion in the case of Salisbury 
v. Insurance Co. (Mo. App.) 202 S. W. 412; if so, its refusal to pay was not vexa- 
tious. However, as stated above, that case should no longer be followed. 

The judgment is affirmed on condition that plaintiff, within ten days from 
the filing of this opinion, remits the sum of $200, being the amount of attorney’s 
fee; otherwise the judgment will be reversed and the cause remanded for a new 
trial. 


Bland, J., concurs. 
Trimble, P. J., absent. 


TAVERNA et al. v. PALATINE INS. CO. OF LONDON. ENGLAND, et al. 
Supreme Court, Appellate Division, Fourth Department. January 8, 1930. 
238 New York Supplement 389. 

1. INSURANCE—PRESENCE OF STILLS AND ALCOHOL IN INSURED 
BUILDING INCREASED HAZARD AS MATTER OF LAW UNDER 

FIRE POLICY. 


As respects sufficiency of evidence for jury, under fire policy relieving in- 
surer of liability for loss occurring while hazard was increased by means within 
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control or knowledge of insured, storing of alcohol on insured premises and 
setting up of stills for distillation of alcohol on premises held to have increased 
hazard as matter of law. 

(For other cases, see Insurance, Dec. Dig. § 668[9].) 


2. INSURANCE—THAT FIRE WAS NOT OCCASIONED BY PRESENCE 
OF STILLS OR ALCOHOL ON PREMISES, INCREASING HAZARD, 
HELD IMMATERIAL IN DETERMINING INSURER’S LIABILITY. 
In action on fire policy relieving insurer of liability for loss occurring while 

hazard was increased, in which hazard was increased as matter of law by setting 

up of stills and storing of alcohol in insured building, fact that fire broke out 

in rear of building was not occasioned by presence of stills or alcohol was im- 

material, since risk occasioned by their presence became other than that agreed 

to by parties. 

(For other cases, see Insurance, Dec. Dig. § 333[1].) 

3. INSURANCE—WHETHER INSURED KNEW OF INCREASED HAZARD 
BY PRESENCE OF STILLS AND ALCOHOL ON INSURED PREMISES 
HELD FOR JURY. 

In action on fire policy relieving insurer of liability for loss occurring while 
hazard was increased by means within control or knowledge of insured, whether 
insured was ignorant of installation of stills in building or distillation of alcohol 
therein, increasing hazard, presented question of fact for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[9].) 

4. INSURANCE—VERDICT FINDING INSURED DID NOT KNOW OF 
PRESENCE OF ALCOHOL AND STILLS ON INSURED PREMISES, 
INCREASING RISK, HELD AGAINST WEIGHT OF EVIDENCE. 

In action on fire policy relieving insurer of liability for loss occurring while. 
hazard was increased by means within control or knowledge of insured, verdict 
finding insured did not know of additional risk created by presence of alcohol 
and stills on insured premises held against weight of evidence, showing that 
insured living next door to insured premises must have known of presence of 
stills and alcohol. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Supreme Court, Oneida County. 

Action by Antonio Taverna and another against the Palatine Insurance 
Company of London, England, and another. From the final judgment of the 
Supreme Court of Oneida County, entered in the clerk’s office of that county on 
the 23d day of April, 1929, and also from decisions and orders entered in the 
minutes of the trial court on the 4th day of April, 1929, denying named defendant’s 
motion to set aside the verdict for a new trial, defendant named appeals. Reversed 
on the facts, and a new trial ordered. 

Argued before Sears, P. J., and Taylor, Edgcomb, Thompson, and Crosby, JJ. 

Edward L. O’Donnell, of Utica, for appellant. 

Searle & Searle, of Rome, for respondents. 

Epccoms, J. On July 1, 1925, appellant, a fire insurance company authorized 
to do business in New York state, issued its policy by the terms of which it 
insured the plaintiffs against direct loss and damage by fire to an amount not 
exceeding $2,000 on a two-story frame building situate at 118 Second street in 
the city of Rome, N. Y., while the same was occupied for a dwelling and bakery, 
and for $300 on household and personal property belonging to the insured, or any 
member or servant of the family, while contained in said building. The contract 
of insurance was the usual standard form policy of this state, and contained a 
provision that, unless otherwise provided by agreement in writing added thereto, 
the company should “not be liable for loss or damage occurring * * * while the 
hazard is increased by any means within the control or knowledge of the insured.” 

About 6 o’clock on the morning of February 12, 1928, the insured building 
caught fire, and was partially destroyed. Defendant repudiated its liability, and 
this action was brought to recover the damages sustained. The fire, the damage, 
and the filing of proofs of loss were all admitted. The company disclaimed liability 
upon the sole ground that after the policy was written and before the fire, with- 
out any consent on its part and without any provision therefor being added to 
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the contract of insurance, the hazard was increased by means within the 
knowledge or control of the plaintiffs. 

The firemen discovered in the middle apartment a large amount of alcohol, 
some of which was denatured, and three copper stills, one of which had been 
completely set up and was working at the time. Nothing of that kind was on 
the property when the policy was written, or prior to January 1, 1928. The trial 
court held that the alcohol and its distillation on the premises actually increased 
the hazard, and left it to the jury to say whether this additional risk was within 
the control or knowledge of the insured. 

[1] While, as a general rule, the question of whether the risk or hazard has 
been increased is one of fact, there are conditions and situations which make it 
a question for the court rather than the jury. We think that, under the facts 
in this case, the learned court below was correct in holding that, as matter of 
law, the setting up of the stills and the storing of the alcohol in the building 
increased the hazard. Coffaro v. Queen Ins. Co. of America, 217 App. Div. 197, 
199, 216 N. Y. S. 164. 


[2] The fact that the fire broke out in the rear of the building, and was not 
occasioned by the presence of the stills or the alcohol, is immaterial, since the 
risk, occasioned by their presence, became other than that agreed to by the 
parties. Filardo v. National Union Fire Ins. Co., 224 App. Div. 136, 229 N. Y. S. 
682; Ertischek v. New Hampshire Fire Ins. Co. of Manchester, 179 App. Div. 
827, 167 N. Y. S. 58. 


[3, 4] There is evidence which, if believed, would warrant a finding that the 
plaintiffs were ignorant of the installation of the stills in the building, or the 
distillation of alcohol therein. That being so, a question of fact was presented 
for the jury. We think, however, that the verdict was against the weight of 
the evidence, and that the jury went wrong in exonerating the plaintiffs of all 
knowledge of what was going on in their property, and while we hesitate to 
substitute our judgment for that of a jury, we feel that, in the interest of justice, 
this verdict should not be allowed to stand. 


The building in question faced the west and fronted on Second street. In 
the front was an apartment which occupied both floors. Toward the rear, and in 
the center of the building, were two four-room apartments, one on the first and 
the other on the second floor. The only entrance to these flats was from two 
doors, close together, opening off a small porch on the south side of the building, 
and back some distance from Second street. In the rear of these two middle 
apartments was a bakery, and back of that was a garage. A driveway extended 
from the street along the southerly side of the building. The entrance to the 
bakery was on the south side of the building off this driveway. A door opened 
from the bakery into the lower middle apartment, but this was locked and nailed 
at the time of the fire, and had to be broken open. 


Plaintiffs lived at 116 Second street, the house immediately south of the 
insured building. The entrance to their home was on the north side of the 
building, nearly opposite, and 12 or 15 feet from the entrance to the middle 
apartments in which the stills were found. Mrs. Taverna was ailing, and was 
home practically all the time for a couple of months before the fire. Mr. 
Taverna was not steadily employed, and was at home a good portion of the day 
during January and February, and was frequently in and out of the house. Every 
time he entered his house he went within plain sight of the entrance of the 
middle flats. Each still had a capacity of 100 gallons, and was so large that it 
could not be moved in or out of the building through any door or window. 
They had to be taken in the house in pieces, and set up and built within the 
rooms. They were from 4 to 4% feet in diameter and 6 feet high. An intricate 
maze of pipes and condensers ran from the cookers on the first floor to the 
rooms above, holes about 18 inches square having been cut in the ceiling to allow 
this work to be done. A vat 4% or 5 feet high was being constructed out of 
staves, but was not yet completed at the time of the fire. All of this material 
had to be taken into the building through the door. opposite the entrance to 
plaintiffs’ house. This work could not have been done without making consider- 
able noise. The odor from the still would, of necessity, permeate the neighbor- 
hood. To say that it would be possible for all this to go on under the nose of the 
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owners, who all this time were living in such close proximity to the property, 
and they know nothing of it, is to tax one’s credulity to the breaking point. 

But this is not all. In their attempt to show their innocence of anything 
wrong in the use of the building, plaintiffs tell of an alleged lease to some 
stranger. Mr. Taverna says that, in the latter part of December, 1927, a stranger 
came to him and wanted to rent both apartments, one for himself and the other 
for his sister-in-law, who was coming over from the old country. We are told 
that he paid $45, one month’s rent for the two floors, and departed. Mr. Taverna 
says he gave him a receipt. He asked for no written lease, nor was anything said 
about the length of time he was to have the property. He did not move in, and 
nothing more was heard from him until February Ist, when he appeared as 
mysteriously as he did the month before, and paid another $45, saying that his wife 
and sister-in-law had not yet arrived in this country. He was given another 
receipt, according to the story of the plaintiffs. He departed, and plaintiffs 
insist that they never saw him again. Although this mysterious stranger gave 
his name, and said that he lived on Catherine street in Utica, respondents made 
no effort to find or produce him on the trial. Within a day or two after paying 
the February rent, respondents noticed a padlock on each of the doors leading 
into the middle apartments. Up to this time there were no curtains on the 
windows. When the padlocks were put on, two dark curtains were put up on 
the two southerly windows on the lower floor next to the porch, and past which 

people would pass in going to the bakery. Respondents noticed all this, but 
insist that their suspicions were not aroused, and that they were not put on 
inquiry concerning their enigmatical tenant. 

How an owner, living next door, could, under all these circumstances, be 
ignorant of what was going on in his own building is difficult to understand. It 
is equally incredible that, if this property had been rented, as claimed by plaintiffs, 
the tenant would have been willing to go to all this expense when he only had 
a lease from month to month, and when he must have known that it would have 
been impossible to continue in this illicit business without the owner and other 
tenants in the building discovering what was going on. 

The evidence of respondents of their lack of knowledge is all given by inter- 
ested persons. The inferences to the contrary are so convincing that we are at a 
loss to understand how the jury could have gone so far astray. The verdict was 
clearly against the weight of evidence, and should be set aside. 

Judgment reversed on the facts, and a new trial ordered, with om to 
appellant to abide event. All concur. 


SECOND NAT. BANK OF BROWNSVILLE v. LONDON & LANCASHIRE 
INS. CO., Limited. 
Supreme Court of Pennsylvania. Nov. 25, 1929. 
148 Atlantic Reporter 35. 

1. INSURANCE—AS RESPECTS INJURY TO RIGHT TO SUBROGATION, 
INSURER COULD NOT CONTEND THAT MORTGAGE FORE- 
CLOSURE JEOPARDIZED MORTGAGEE’S RIGHTS. 

Where insurance policy provided that interest of mortgagee should not be 
invalidated by foreclosure, insurer could not contend that foreclosure jeopardized 
mortgagee’s rights, thereby defeating insurer’s rights to subrogation to extent of 
payment made. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


2. INSURANCE—INSURER HAVING ONLY TENDERED PAYMENT 
COULD NOT CLAIM SUBROGATION TO RIGHTS OF MORTGAGEE, 
WHERE POLICY REQUIRED PAYMENT BEFORE SUBROGATION. 
Where insurance policy issued to mortgagee provided that whenever insurer 

should pay mortgagee any sum for which no liability existed as to mortgagor, 

company, to the extent of such payment, should be subrogated to rights of 
mortgagee, insurer having made only tender could not claim right to subrogation 
nor that mortgagee held mortgage security for benefit of insurer. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 


j ao from Court of Common Pleas, Fayette County; S. John Morrow, 
udge. 
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Action by the Second National Bank of Brownsville against the London & 
Lancashire Insurance Company, Limited. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, 
Sadler, and Schaffer, JJ. 

Sturgis & Sturgis, E. C. Higbee (of Higbee, Matthews & Lewellyn), all of 
Uniontown, and A. H. Rosenberg, of Pittsburgh, for appellant. 

Linn V. Phillips (of Playford & Phillips), of Uniontown, for appellee. 

Schaffer, J. To this action by the Second National Bank of Brownsville, 
holder of a mortgage of $20,000 made by Charles E. Shields, appellant insurance 
company interposes a defense to a policy inuring to the benefit of the mortgagee, 
which to our minds is more ingenious than sound. 

The total insurance on the property, which had been damaged by fire, 
amounted to $35,000 in eight different companies. While this suit is upon but one 
of the policies, it has been agreed that the result in this case shall control the 
others. There had been an appraisement of the loss by agreement of the insured 
and the companies, to which, however, plaintiff was not a party. It fixed the 
loss at $11,083. The companies claimed not to be liable to the owner for reasons 
not material here, offered to show that they were prepared to pay to plaintiff 
the amount of the loss as fixed by the appraisement award, upon acknowledg- 
ment of subrogation by the former to the extent of the payment made, and in an 
amended affidavit of defense set up that they were relieved of all liability because 
the plaintiff had, pending the suits, foreclosed the mortgage and caused the 
property to be sold at sheriff's sale for a nominal price, whereby their complete 
right to subrogation was defeated. 

Appellant’s position is that it was not liable to the owner; that upon proffer 
of payment to plaintiff of its proper proportion of the loss as fixed by the 
appraisement, it had a right to be subrogated to an interest in the mortgage 
to the extent of the payment offered; that plaintiff, after notice of appellant’s 
claim of no liability to Shields, the owner, and demand for subrogation, held the 
mortgage, if in fact appellant was not liable to Shields, for its use and benefit, 
to the extent that it had a right to be subrogated; and that the act of plaintiff 
in sacrificing the mortgaged property, thereby destroying the mortgage security, 
rendered plaintiff liable to it to the extent that it was injured thereby, so that 
plaintiff's claim should be abated or reduced ratably to the loss its wrongful act 
inflicted upon appellant. 

[1] In view of the provisions of the policy, the position assumed by appellant 
is untenable. It provides: “Loss or damage, if any, under this policy, shall be 
payable to Second National Bank of Brownsville, Pa., as first mortgagee (or 
trustee) as interest may appear, and this insurance, as to the interest of the 
mortgagee (or trustee) only therein shall not be invalidated by any act or neglect 
of the mortgagor or owner of the within described property, nor by any foreclosure 
or other proceeding.” By the very words of its policy, apellant had stipulated 
that the mortgagee’s interest under it should not be invalidated by foreclosure 
proceedings. Having so contracted, it cannot be heard to say that by foreclosing 
the mortgage appellee jeopardized any of its rights. 

[2] Nor is appellant in any better case so far as its claim of proffered pay- 
ment giving it the right to subrogation is concerned. Not the proffer to pay, 
but actual payment, is what brought subrogation to it, because that is what the 
policy in express terms provides: “Whenever this company shall pay the 
mortgagee (or trustee) any sum for loss or damage under this policy and shall 
claim that, as to the mortgagor or owner, no liability therefor existed, this 
company shall, to the extent of such payment, be thereupon legally subrogated 
to all the rights of the party to whom such payment shall be made, under all 
securities held as collateral to the mortgage debt, or may, at its option, pay to the 
mortgagee (or trustee) the whole principal due or to grow due on the mortgage, 
with interest, and shall thereupon receive a full assignment and transfer of the 
mortgage and all such other securities; but no subrogation shall impair the right 
of the mortgagee (or trustee) to recover the full amount of its claim.” This is 
in accord with the usual rule governing subrogation. “It is generally held that 
the doctrine of subrogation requires that the person seeking its benefit must have 
paid a debt due to a third person before he can be substituted to that person’s 
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rights; and that it is not a liability to pay but an actual eo to the creditor 
which raises the equitable right to subrogation.” 25 R. C. MS crs Insurance 
Co. of North America v. Fidelity, etc., Co., 123 Pa. 523, 16 A 701, . R. A. 586, 
40 Am. St. Rep. 546; Gawthrop Co. v. Fibre Specialty Co., 257 Pa. 340, 101 A. 760. 
Appellant’s argument that if upon payment it be entitled to subrogation to the 
extent thereof, it follows that upon offer of payment plaintiff held the mortgage 
security for the use and benefit of appellant to the extent of its interest, finds no 
support in the language of the policy. Plaintiff was in no sense a trustee for it, 
as appellant contends. 
The judgment is affirmed. 


USTOFF v. STUYVESANT INS. CO 
Supreme Court of Tennessee. Dec. 23, 1929. 
22 Southwestern Reporter (2d) 356. 

2. INSURANCE—CLAUSE IN FIRE POLICY REQUIRING STOREKEEPER 
TO KEEP RECORDS OF BUSINESS IN IRON SAFE AND TAKE 
INVENTORY HELD ENFORCEABLE BY INSURER. 

Clause of fire policy requiring storekeeper to keep records of sales and of 
stock of goods in iron safe and to take inventory at least once each year, or, if 
inventory has not been taken within year prior to policy, to take an inventory 
within 30 days after date of policy, held reasonable, valid, and enforceable by 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 335[2, 4].) 

3. INSURANCE—INSURANCE CONTRACT IS INTERPRETED BY LAW 
OF PLACE WHERE MADE. 

An insurance contract is to be interpreted by the law of the place where 
contract was made. 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 

4. INSURANCE—UNDER FIRE POLICY COVERING MERCHANDISE 
DEPENDENT FOR VALIDITY ON LOCAL AGENT’S COUNTERSIG- 
NATURE AND DELIVERY, PLACE OF CONTRACT IS WHERE 
AGENT COUNTERSIGNS AND DELIVERS POLICY. 

Under fire policy covering stock of goods in store which policy is dependent 
for validity on countersignature and delivery by local agent, place of contract is 
fixed by place where agent countersigns and delivers policy. 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 

5. INSURANCE—INSURED IN SUIT ON FIRE POLICY COULD AMEND 
DECLARATION TO PLEAD AND PROVE LAW OF STATE WHERE 
STOCK OF GOODS INSURED WAS LOCATED AND WHERE POLICY 
WAS COUNTERSIGNED AND DELIVERED. 

Where stock of goods insured against fire loss were located in Arkansas, and 
policy was countersigned and issued by insurer’s agent in Arkansas, insured in 
suit on policy should have been allowed to amend his declaration so as to plead 
Arkansas law and to prove that law. 

(For other cases, see Insurance, Dec. Dig. § 648[2].) 

Certiorari to Court of Appeals, on Appeal from Circuit Court, Shelby County; 
H. W. Laughlin, Judge. 

Suit by Louis Kustoff against the Stuyvesant Insurance Company. Judg- 
ment for defendant was reversed, and the case remanded for a new trial by the 
Court of Appeals, and both parties bring certiorari. Affirmed, and cause reman- 
ded, with directions. 

Wilson, Gates & Armstrong, of Memphis, for plaintiff in error. 

Fitzhugh, Murrah & Fitzhugh, of Memphis, for defendant in error. 

Green, C. J. This is a suit on a fire insurance policy. Each party moved for 
peremptory instructions below. The defendant’s motion was sustained. The 
Court of Appeals reversed the judgment of the circuit court and remanded the 
case for a new trial. A petition for certiorari was filed by each party, each 
petition granted, and each party here seeks a final judgment in this court as on a 
directed verdict. 

We agree with the Court of Appeals that a new trial should be awarded, 
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but are not altogether in accord with some of the views indicated in the opinion 
of that court. 

The plaintiff, Kustoff, opened up a small merchandise business in a rented 
store in Crawfordsville, Ark., about October 31, 1924.. On that day he took out 
from defendant, Stuyvesant Insurance Company, a fire insurance policy in the 
sum of $3,000 covering his stock of goods. 

The goods insured were destroyed by fire on January 24, 1925. The plaintiff 
undertook to prove a loss of approximately $4,000, which loss, the policy con- 
taining a three-fourths value clause, about equaled the face of said policy. 

On the trial the defendant introduced evidence tending to make an issue as 
to the bona fides of the loss and as to the value of the goods destroyed. There 
was sufficient evidence, in our opinion, to entitle the defendant to go to the 
jury on both of these issues, and the action of the circuit judge in overruling 
plaintiff’s motion for a directed verdict may be sustained on this ground. 

[1] We do not understand from defendant’s brief that the loss is yet con- 
ceded to have been honest. While, in this court, plaintiff’s counsel offered to 
waive claim for reimbursement for certain disputed items, the amount still 
demanded would considerably exceed the actual loss, if that loss were estimated 
from the testimony of defendant’s witnesses. With such issues of fact undeter- 
mined, the case is in no condition for final judgment for plaintiff in this court 
under any conception of the applicable law. 

Nor, as heretofore stated, do we think the defendant is entitled to final 
judgment in its favor in this court. 

The trial judge directed a verdict for defendant on account of the failure of 
the plaintiff to comply with the iron safe or record warranty provision of the 
policy. This is the standard clause, section 1 of which is as follows: 

“The assured will take a complete itemized inventory of stock on hand at 
least once in each calendar year, and within twelve months of the last preceding 
inventory if such has been taken. Unless such an inventory has been taken 
within twelve calendar months prior to the date of this policy, and together with 
a set of books showing a complete record of business transacted since the taking 
of such inventory, is on hand at date of this policy, one shall be taken within 
thirty days after the date of this policy, or in each and either case this entire 
policy shall be null and void.” 

Section 2 contains the usual provision requiring that a set of books be kept 
which shall clearly and plainly present a complete record of the business, etc. 

The court below was of opinion that there had been a substantial com- 
pliance with the terms of the policy in the matter of keeping a set of books, and 
we do not disagree with his honor in this connection. While the plaintiff, how- 
ever, had been in business about three months, he had taken no inventory, and 
had made no effort whatever to comply with this provision of the policy in the 
opinion of the trial judge, and his honor thought that such disregard of his 
obligation defeated plaintiff’s right to any recovery on the contract. 

[2] The iron safe or record warranty clause has been declared by this court 
reasonable, valid, and enforceable by the insurer. Hughes Bros. v. A.tna Insur- 
ance Co., 148 Tenn. 293, 255 S. W. 363; Insurance Company v. Whitaker, 112 
Tenn. 151, 79 S. W. 119, 64 L. R. A. 451, 105 Am. St. Rep. 916. 


While it is not insisted that the plaintiff had actually taken an inventory of 
his stock of goods, it is urged in his behalf that the records preserved by him 
in this case were the equivalent of an inventory, and that he substantially com- 
plied with this stipulation of the policy. 

In determining whether there was a substantial compliance in this respect, 
we feel constrained to follow the law of Arkansas. The plaintiff was in business 
in Arkansas, the goods insured were located there, and the policy was counter- 
signed and issued by the defendant’s agent at Crawfordsville, in that state. 

[3] Save in unusual cases, an insurance contract is to be interpreted by the 
law of the place where it was made. Roberts v. Winton, 100 Tenn. 484, 45 S. W. 
673, 41 L. R. A. 275; Moak vy. Continental Casualty Company, 4 Tenn. App. 287; 
oe. 4: wie 

[4] In an ordinary policy like the one before us, dependent for validity 
upon countersignature and delivery by a local agent, “the place of the contract 
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is fixed by the place where the agent countersigns and delivers the policy.” 32 
C. J. 980, and cases cited; Joyce on Insurance, § 229. 

The plaintiff, Kustoff, introduced a book which he testified had been kept 
by him purporting to contain entries of each consignment of goods received 
since he had been in business, the invoice price of such goods, and the name of 
the merchant from whom each consignment was received. He also testified that 
he kept on file invoices covering all consignments. Some of these invoices were 
destroyed in the fire, but the plaintiff introduced copies obtained from the mer- 
chants from whom he had bought, so that on the trial invoices, either originals 
or duplicates, were offered corresponding with all the goods he had received. 

In the case of Queen of Arkansas Ins. Co. v. Forlines, 94 Ark. 227, 126 S. W. 
719, 722, the facts were quite similar. Overruling a contention of the insurer 
that a recovery on the policy was defeated on account of a failure to take and 
preserve an inventory, the Supreme Court of Arkansas said: 

“The entries in the book showed the total of each consignment of goods, 
with the date thereof, and the name of the merchant from whom same was pur- 
chased. The merchants from whom the goods were purchased retained the 
itemized statements of these goods, and from these merchants these itemized 
statements could be, and in this case were, actually obtained. In effect, the 
duplicates of these statements were the same as if the statements originally 
furnished to plaintiff had not been destroyed, but had been preserved. These 
statements gave the items of the goods purchased. The book, which the plaintiff 
kept, showing in totals the stock of goods, was an index to these statements 
which were kept in a place safe from the fire, and thus became a part of the 
book, and these taken together constituted an itemized inventory of the goods 
which the plaintiff had in stock. Our statute provides that substantial compliance 
upon the part of assured with the terms, conditions, and covenants of fire insur- 
ance policies on personal property shall be deemed sufficient. Kirby’s Dig. 
§ 4375a; Arkansas Mutual Fire Ins. Co. v. Woolverton, 82 Ark. 476, 102 S. W. 226. 

“The object and purpose of the provisions in the iron-safe clause in requiring 
an itemized inventory to be made and kept and the keeping of books showing 
all purchases, sales, and shipments was to obtain from these a complete record 
of the business; so that from these it could be ascertained what amount of goods 
were on hand at the time of the fire. In the case at bar, the plaintiff had been 
in business such a short time that the invoices of the goods first bought by him 
constituted in effect an itemized inventory of his stock.” 


The language quoted is not dicta, as insisted by counsel for the defendant. 
The judgment of the court was rested on two grounds: (1) That there had been 
a waiver of the inventory clause; and (2) that there was a substantial compliance 
with the inventory clause. The latter proposition was plainly a point decided. 

[5] While the conclusions of the Arkansas court just quoted do not seem 
to be supported by the weight of authority, nevertheless if such conclusions are 
duly proven as the law of Arkansas, we shall think it proper to apply that law 
in this case. We have examined the Arkansas decision in order to determine the 
materiality of the plaintiff’s exception to the action of the trial judge in refusing 
an application of plaintiff to be allowed to plead and prove the law of that state. 
This application was made during the discussion of the motions for directed 
verdict. Under our liberal practice as to amendments, we think that the plaintiff 
should have been allowed to amend his declaration so as to plead the Arkansas 
law and to prove that law. The application came somewhat late, but the proof 
of the law of the other state would have been largely a formal matter, would 
have addressed itself to the court, and no delay would have been occasioned. 
As the remarks of the trial judge disclose, he had the Arkansas decision before 
him, and refused to follow it. 


[6] While, as above stated, we have examined the case of Queen of Arkansas 
Ins. Co. v. Forlines, supra, we cannot judicially notice that decision and apply it, 
since it was not proven in the lower court. Section 5586. Thompson’s-Shannon’s 
Code; Bagwell v. McTighe, 85 Tenn. 616, 4 S. W. 46; Templeton v. Brown, 86 
Tenn. 50, 5 S. W. 441; Watkins v. Watkins, 22 S. W. (2d) 1, decided December 
7, 1929. 


The judgment of the Court of Appeals is accordingly affirmed, and the cause 





764 The Insurance Law Journal, Vol. 74 [April, 1930 


remanded for further proceedings in conformity with this opinion, with leave to 
parties to plead and prove the law of Arkansas, which we think must control. 

The costs of this court and of the Court of Appeals will be divided between 
the parties. The costs below will await the outcome of the case. 


JOHNSON v. SCOTTISH UNION, etc., INS. CO. 
Supreme Court of Tennessee. Dec. 23, 1929. 
22 Southwestern Reporter (2d) 362. 

1. INSURANCE—RECEIPT AND RETENTION OF NOTICE OR PROOF 
OF LOSS WITHOUT OBJECTION CONSTITUTES WAIVER OF 
RIGHT TO OBJECT THERETO AS NOT SATISFYING REQUIRE- 
MENTS OF POLICY. 

If insured attempts to comply with requirements of policy as to notice and 
proof of loss, receipt and retention of such notice or proof of loss by insurer without 
objection constitutes waiver of right to object thereto as not satisfying require- 
ments of policy. 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 

2. INSURANCE—GOOD FAITH REQUIRES INSURER TO POINT OUT 
DETAILS IN WHICH NOTICE OR PROOF OF LOSS IS INSUFFIC- 
IENT AND GIVE INSURED OPPORTUNITY TO CORRECT DEFECTS. 
Good faith on part of insurer requires that it point out details in which notice 

or proof of loss is insufficient under policy and give insured opportunity to correct 

defects, and does not permit insurer to be silent and evasive under such circum- 
stances. 

(For other cases, see Insurance, Dec. Dig. § 560[2].) 

3. INSURANCE—INSURER’S WAIVER OF RIGHT TO OBJECT TO NO- 
TICE AND PROOFS OF LOSS AS NOT SATISFYING REQUIRE- 
MENTS OF POLICY MAY BE EITHER EXPRESS OR IMPLIED 
Insurer’s waiver of right to object to notice and proofs of loss hatin not 

satisfying requirements of policy may be either express or implied. 

(For other cases, see Insurance, Dec. Dig. § 555.) 

4. INSURANCE—INSURANCE ADJUSTER HAS AUTHORITY TO WAIVE 
DEFECTS OR OMISSIONS IN PROOFS OF LOSS. 

Insurance adjuster, being an agent with authority to settle 4 beg is regarded 
as having authority to waive defects or omissions in proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 556[2].) 


5. INSURANCE—INSURER HELD TO HAVE WAIVED REQUIREMENTS 
OF PROOF OF LOSS, WHERE ITS AGENTS ACCEPTED SCHED- 
ULES OF PROPERTY DESTROYED AND MADE NO COMPLAINT 
REGARDING SUFFICIENCY. 

Where schedules of property destroyed by fire were furnished to local agent 
of insurer and shown to adjuster, and no specific complaint was made by insurer as 
to form of papers, and no defects pointed out therein, insurer held to have waived 
requirements of policy that statement be filed within 60 days after fire, stating be- 
lief of insured as to time and origin of fire, interest of insured and all others in 
property, cash value of each item thereof, and amount of loss. 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 


6. INSURANCE—INSURED’S FAILURE TO FILE REQUIRED PROOF OF 
LOSS HELD NOT TO ENTITLE INSURER TO FORFEITURE IN 
VIEW OF AGENT’S WAIVER OF DEFECTS IN PROOF OF LOSS. 
Insured’s failure to file proofs of loss until shortly after expiration of 60 days 

from time of fire held not to entitle insurer to forfeiture of policy under provision 

therein that, within 60 days after fire, insured shall render statement stating his 
knowledge and belief as to time and origin of fire, interest of insured and others in 
property, cash value of each item thereof, and amount of loss thereof, in view of 
insurance adjuster’s waiver of defects in proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 555.) 


Certiorari to Court of Appeals on Appeal from Chancery Court, Carter County ; 
S. E. Miller, Chancellor. 
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Suit by R. W. Johnson against the Scottish Union, etc., Insurance Company. 
On certiorari to review the decree of the Court of Appeals affirming a decree for 
sa peg Affirmed. 

Carter & McKinney, of Johnson City, for Johnson. 

Cox & Taylor, of Johnson City, for Ins. Co. 

Green, C. J. This suit was brought by the complainant to recover on a policy 
of insurance in the sum of $800, covering his house and furniture in Elizabethton— 
$500 on the house and $300 on the furniture. There was a decree for complainant 
below, which was affirmed by the Court of Appeals, and the writ of certiorari was 
granted by this court. 

Some other defenses were interposed in the lower courts, but the only defense 
seriously urged by the insurance company on appeal was that the insured did not 
supply proof of loss as required by the terms of the policy. The Court of Appeals, 
concurring with the chancellor, found that the loss was bona fide and the property 
destroyed largely exceeded in value the amount of the policy. 

The insured was a negro man, who formerly resided in Elizabethton, but had 
moved to Georgia at the time of the fire. His family had not moved, and the house 
was occupied by them when the loss occurred. The house was on a street where a 
number of negroes had previously lived. All of them had moved except this family, 
and they had received a threatening letter warning them to leave. 

The provision of the policy with reference to proof of loss is as follows: 

“If fire occur the insured shall give immediate notice of any loss thereby in 
writing to this company, protect the property from further damage, forthwith 
separate the damaged and undamaged personal property, put it in the best possible 
order, make a complete inventory of the same, stating the quantity and cost of each 
article, and the amount claimed thereon, and, within sixty days after the fire, un- 
less such time is extended in writing by this company, shall render a statement to 
this company, signed and sworn to by said insured, stating the knowledge and belief 
of the insured as to the time and origin of the fire; the interest of the insured and 
all others in the property; the cash value of each item thereof and the amount of 
loss thereon. * * *” 

Immediately after the fire, the wife of the insured communicated with the 
agent of the insurer located at Elizabethton, and he inspected the burned premises. 
She testified that at his suggestion she gave him a list\of all the articles of per- 
sonal property destroyed, with the value of each, and that he wrote the same down. 
The house was obviously a total loss. The agent denied this testimony, but the 
chancellor appeared to have accepted as true the statement of the woman, and the 
Court of Appeals apparently agreed with the chancellor. This controversy, how- 
ever, may be passed over. 

The fire occurred on December 2, 1926. It is conceded that a little more than 
two months thereafter‘the Johnson woman, who had meanwhile joined her husband 
in Georgia, wrote a letter to the agent at Elizabethton, giving him another list of 
the property destroyed. At about the same time, a colored preacher in Elizabeth- 
ton, a friend of the Johnsons, furnished the Elizabethton agent with a third list of 
the destroyed property. The Elizabethton agent testified that he submitted these 
lists to an assistant adjuster, who came to Elizabethton from the office of an ad- 
juster authorized to settle claims for the insurer, and looked into the fire. 


The Johnson woman testified that the Elizabethton agent told her when he 
made up from her dictation the first list that she had done everything necessary 
to perfect her claim. This statement he also denied. Again the conflict between 
these two witnesses is immaterial, in view of the schedules later furnished to the 
Elizabethton agent by the wife of the insured and by the preacher, Breedlove, act: 
ing for the insured. 


Neither of these two lists was sworn to, and they did not set out in detail the 
value of each of the articles destroyed, although one of the lists contains a valu- 
ation on some of the articles. As stated above, these two papers were received by 
the Elizabethton agent and shown to the man who came down from the adjuster’s 
office. No specific complaint was made by the insurer as to the form of these pa- 
pers; no defects pointed out therein. The papers were retained by the Elizabethton 
agent, after they were examined by the man from the adjuster’s office, and when 
requests were made for settlement, according to the evidence of the insurer’s wit- 
nesses, the insured and his counsel were broadly told to perfect their claim. 

[ -3] By the great weight of authority, if the insured attempts to comply with 
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the requirements of a policy as to notice and proofs of loss, the receipt and reten- 
tion of such a notice or proof of loss by the insurer without objection constitutes 
a waiver of its right to object thereto as not satisfying the requirements of the pol- 
icy. Good faith on the part of the insurer requires that it point out the details in 
which a notice or proof of loss is insufficient under the contract and give the insured 
an opportunity to correct these defects. Good faith does not permit an insurer to 
be silent and evasive under such circumstances. 26 C. J. 399; Joyce on Insurance, 
§ 589; Ligon’s Administrators v. Insurance Company, 87 Tenn. 341, 10 S. W. 768; 
Home Insurance Co. v. Wheatley, 6 Tenn. App. 580. Such a waiver may be either 
express or implied. Phoenix Insurance Co. v. Munday, 45 Tenn. (5 Cold.) 547. 

[4-6] Regardless of the authority of the Elizabethton agent, as stated above, 
these papers in which the insured attempted to make proof of loss were exhibited to 
the assistant who came to Elizabethton from the adjuster’s office. The decided 
weight of authority is that an adjuster, being an agent with authority to settle loss- 
es, 1s regarded as having authority to waive defects or omissions in proofs of loss. 
26 C. J. 394; Joyce on Insurance, § 584. Being of opinion that the omissions in the 
proofs of loss supplied by the insured were waived by the insurer as aforesaid, 
it is not material that such proofs of loss were filed with the Elizabethton agent 
shortly after the expiration of 60 days from the time of the fire. The policy does 
not provide for a forfeiture under such circumstances. Insurance Company v. 
Whitaker, 112 Tenn. 151, 79 S. W. 119, 64 L. R. A. 451, 105 Am. St. Rep. 916. 

The decree of the Court of Appeals is affirmed. 


GULF INS. CO. v. LANDAMORE et al. (No. 8310.) 
Court of Civil Appeals of Texas. San Antonio. Dec. 21, 1929. 
Rehearing Denied Jan. 15, 1930. 

1. INSURANCE—INSURANCE AGENT, HAVING AUTHORITY ONLY TO 
RENEW POLICY, WAS NOT AGENT OF INSURED AS RESPECTED 
RIGHT TO RECEIVE NOTICE OF CANCELLATION. 

Insurance agent, with authority only to act for insured in renewal of policy 
in accordance with usual authority of insurance agents, was not agent for insured 
as respected right to receive notice of cancellation of policy. 

(For other cases, see Insurance, Dec. Dig. § 229[3].) 

2. INSURANCE—INSURANCE AGENT WAS WITHOUT RIGHT TO CAN- 
CEL POLICY HELD BY INSURED WITHOUT NOTICE TO HIM AND 
SUBSTITUTE ANOTHER POLICY. 

Insurance agent, with authority to act for insured only in renewal of policy 
in accordance with usual authority of insurance agent, was without right to cancel 
policy held by insured without notice to him and to substitute another policy in 
another company. 

(For other cases, see Insurance, Dec. Dig. § 229[4].) 

Appeal from District Court, Bexar County; Robt. W. B. Terrell, Judge. 

Action by Charles A. Landamore against the Gulf Insurance Company and 
another. Judgment for plaintiff against defendant named, and such defendant 
appeals. Reversed and rendered. 

R. W. Mayo, of Dallas, and Templeton, Brooks, Napier & Brown, of San 
Antonio, for appellant. 

Henry C. King, Jr.. M. L. Roark, J. Franklin Spears, Nelson Lytle and T. M. 
West, all of San Antonio, for appellees. 

Fry, C. J. Appellee Charles A. Landamore declared on a fire insurance policy 
for $1,000, issued on a house in Stockdale by Security National Fire Insurance 
Company, on October 8, 1926, and expiring on October 8, 1927; the house in- 
sured having been destroyed by fire on September 30, 1927. Landamore de- 
clared in the alternative on a policy for $1,000 issued by appellant, Gulf Insurance 
Company, and on a trial by the court judgment was rendered in favor of Security 
National Fire Insurance Company and against Landamore and in favor of the 
latter, as to appellant, for $1,000. 

The facts show that a policy for $1,000 was issued to Landamore on October 
8, 1926, on his house in the town of Stockdale, by Security National Fire Insur- 
ance Company, good for one year or until October 8, 1927. The policy was in 
full force and effect on September 30, 1927, when the house was consumed by 
fire. An attempted cancellation of the policy was made by A. C. Bain, the agent 
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of both the insurance companies, and notice of his attempted cancellation of the 
first policy and the substitution of a policy in the appellant company was un- 
authorized by Landamore and done without his knowledge or consent. The pol- 
icy given by Security National Fire Insurance Company provided that the policy 
could be canceled by the insurance company, by giving five days’ notice of such 
cancellation to the insured. No notice of any kind was given to Landamore until 
two days after the house had been destroyed by fire. On September 27, 1927, 
without being authorized by the insured, Bain issued a policy in the Gulf Insur- 
ance Company, and in the face of the last-named company’s instructions not to 
insure any property on which any policy had been canceled. The last-named 
policy was not delivered to appellee Landamore until after the fire. 

The facts should be considered and a decision reached without reference 
to the second policy. The Security National Fire Insurance Company had issued 
a policy to Landamore, and it was in his possession without cancellation when 
the fire occurred. The fire occurred three days after the attempted cancella- 
tion, and as said by Bain: “Mr. Landamore could not possibly have been given 
the five days’ notice as the fire occurred too soon.” Under the very terms of 
the policy itself it was still in existence at the time of the fire. 

[1, 2] We cannot entertain the proposition that Bain was the agent of the 
insured. To so hold would be to destroy the protection of the insured and place 
him at the mercy of insurance companies. Bain disclaimed any authority to act 
for the insured except as insurance agents are usually authorized to act and do 
act for policyholders in the renewal of policies. It is the custom upon the part 
of a policyholder to rely upon the insurance agent to keep his policies alive 
by renewals, with no intention, by so doing, to constitute such insurance agent 
his agent, Landamore placed himself in the same relation towards Bain as that 
occupied by most policyholders towards the agents of the companies in which 
they are insured. He swore: “When I moved away from Stockdale I merely 
told Mr. Bain to keep the property insured; that was all.” The niece of Landa- 
more, who last spoke to Bain about the insurance, said: “I attended to this insur- 
ance business the last time. I happened to be in Stockdale and over in the bank 
and I went to see Mr. Bain. I knew the house was rented. I told Mr. Bain I 
knew the insurance would be up in October and for him to be sure to keep the 
policy up and he said he would. That was in August.” If application’for insur- 
ance constitutes the agent of the insurance company the agent of the insured 
for all purposes, policyholders are at the mercy of insurance companies. Bain 
stated he had no authority to receive a notice for the insured and sought to 
notify him. In the case of East Texas Fire Insurance Co. v. Blum, 76 Tex. 653, 
13 S. W. 572, 575, A. T. Glenn & Son had written to E. L. Bridges, an insurance 
agent, to obtain insurance for them, without designating the company, and Chief 
Justice Stayton held that such request made Bridges the agent for the parties 
desiring insurance so far as he acted in securing it, but held further “that Bridges 
was the agent of assured to procure the policy, but that with its procurement his 
agency ceased; hence notice of cancellation given to him was not notice to 
assured.” That enunciation of law is concurred in by decisions by the courts of 
a number of other states. 

However, in the case of Dalton v. Norwich Union Fire Insurance Society, 
213 S. W. 230, 231, the following language was used by the Commission of Ap- 
peals: “The five days’ provision of the cancellation notice clause of the standard 
form policy is for the benefit of the insured, and may be waived by him through 
his agent who has contracted to keep him insured. An agent who is not only 
authorized to procure the insurance, but keep the property insured, may accept 
notice of cancellation, and substitute therefor other insurance, without waiting 
for the expiration of the five days.” 

The agent mentioned was the agent of the insurer, and the language is in 
direct conflict with the decision of the Supreme Court hereinbefore cited. In 
fact, the opinion in East Texas Fire Insurance Co. v. Blum, 76 Tex. 653, 13 S. W. 
572, seems to have been forgotten or ignored, and a West Virginia decision is 
alone cited for sustaining the language used by the Commission of Appeals. The 
matter is still further complicated by another opinion by the Commission of Ap- 
peals in Alliance Ins. Co. v. Continental Gin Co., 285 S. W. 257, 258, which in 
an involved-manner seems to return to the law which was announced by Chief 
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Justice Stayton in East Texas Fire Ins. Co. v. Blum, although that case is not 
cited and the Dalton case is cited. In the case of Alliance Ins. Co. v. Continental 
Gin Co., one Sellers was the insurance agent and it was contended that he was 
also the agent of the insured parties, and the court said: “The theory upon which 
the trial court and the Court of Civil Appeals proceeded has a double aspect. 
It is, first, that Sellers, properly, was the agent of the assureds as well as of the 
insurers, and that his actual ex parte handling of the matter was competent to 
obligate all; second, that Conn’s ratification (after the fire) of what had been 
done by Sellers therefore supplied whatever had been lacking in respect to an 
effective cancellation of the first set of policies and a valid issuance of the others. 
We cannot agree with the rulings, whether they be rested upon the one thought 
or the other or upon both in combination.” Conn was the general manager of 
the Gin & Milling Company and obtained the insurance. The facts are quite simil- 
are to those in the present case, and after reading a discussion of custom and 
usage and a declaration that, “Usage is a fact. Custom is the law,” we are 
of the opinion that it justifies a ruling that Bain had no authority to cancel the 
policy held by the insured, Landamore, without notice to him and to substitute an- 
other policy in another company for that held by the insured. We are strength- 
ened in our construction of the opinion by the fact that the judgments of the 
district court and Court of Civil Appeals were reversed and judgment rendered 
against the insurance company, which had sought through Sellers, without notice 
to Conn, to cancel the original policy. 


In the case of Grace v. American Central Ins. Co., 109 U. S. 278, 3 S. Ct. 
207, 208, 27 L. Ed. 932, the Supreme Court of the United States, in passing upon 
the powers of an insurance agent to bind the insured, when no authority had 
been vested in him except to procure insurance, and when the lower court had 
held as was held by the trial judge in this case, and by the Commission of Ap- 
peals in the Dalton Case, reversed that ruling. In that case there was a pro- 
vision in the policy that, “It is a part of this contract that any person, other 
that the assured, who may have procured the insurance to be taken by this com- 
pany, shall be deemed to be the agent * * * named in this policy,” and the 
Supreme Court said: “Upon this ground it was ruled that notice of the termina- 
tion of the policy was properly given to Anthony, who personally procured the 
insurance. We do not concur in this interpretation of the contract. The words 
in their natural and ordinary signification import nothing more than that the 
person obtaining the insurance was to be deemed the agent of the insured in 
all matters immediately connected with the procurement of the policy. * * * 
When the contract was consummated by the delivery of the policy he ceased to be 
the agent of the insured, if his employment was solely to procure the insurance.” 
In the case before this court Bain had procured a policy for $1,000 in Security 
National Fire Insurance Company and delivered it to Landamore, who had it in 
his possession when the fire occurred. Bain had nothing more to do with that 
policy, for he had completed his agency of procurement, and any requests made 
to renew the insurance or “keep up” the insurance had no reference to the 
policy already in existence. The procurement of a new policy at the expiration 
of the old was all Bain was authorized to do under the most liberal and reasonable 
construction of his powers. Landamore nor Bain dreamed that such agency 


carried with it the authority to accept a cancellation of the policy without notice 
to the insured. 


The case of Clark v. Insurance Co., 89 Me. 26, 35 A. 1008, 1011, 35 L. R. A. 
276, in its facts is quite similar to this case. An agent of the insurance com- 
pany had been requested by the insured to procure a policy for him, which he 
did procure, and afterwards without the knowledge or consent of the insured 
attempted to cancel the policy and take out another policy, and the Supreme 
Court of Maine held: “The attempted cancellation and the effort to place the 
risk in the defendant company were parts of the same transaction, with no con- 
sent of the assured. Unless the cancellation was valid, the second risk did not 
attach. It is not pretended that the plaintiff was aware of any intention or at- 
tempt at cancellation till the morning after the loss occurred. Until the five 
days’ notice provided in the policy should be given him, or he should consent to 
such cancellation, the first policy would remain in force, and the second would 
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not become operative as a legal subsisting contract.” The logic of that decision 
is unanswerable. 

In the case of Johnson vy. Insurance Co., 66 Ohio, 6, 63 N. E. 610, 612, which 
is quite similar in its facts to the facts in this case, the Supreme Court of Ohio 
held: “But the disputed question in the case at bar is, do the facts justify the 
conclusidn that authority to accept notice of cancellation for Johnson was given? 
Certainly it is not to be inferred from any long course of dealing, for it does 
not appear that the parties had between them but the one transaction. Nor 
do the facts found disclose any actual intention to clothe Chappell with power 
to act for Johnson beyond the procuring of the policy. It does not appear that 
the minds of the parties, or either of them, was directed to that matter. Not a 
word was said on the subject. Indeed, the conduct of Chappell would imply that 
he did not at the time suppose that he had authority to act for Johnson in the 
matter of cancellation * * * We think that, both on reason and authority, 
the question must be answered in the negative. An agent to procure a contract 
has no power to discharge it implied from the original authority merely, for 
authority to make a contract cannot be held to imply authority to destroy it.” 
This is the trend of the better authorities all over the Union, and we would 
not have felt it incumbent upon this court to have given so much time to a 
proposition so plain and reasonable as the one announced in the quotations made, 
had it not been that the Dalton Case had confused the matter in Texas, and 
that this cause was decided by a trial judge noted for the clarity, strength, and 
unassailable reasoning of his decisions in most instances. 

The case has been fully developed, the facts found by the trial judge are 
clear and follow the statement of facts, and they lead irresistibly to the conclusion 
that the judgment is erroneous, and that instead of judgment being rendered 
against appellant it should be rendered in favor of Landamore against Security 
National Fire Insurance Company. 

It is therefore the order of this court that the judgment of the trial court 
be reversed, that Charles A. Landamore recover nothing from the Gulf Insurance 
Company and that it go hence with its costs, and that said Landamore recover 
of the Security National Fire Insurance Company the sum of $1,000, together 
with interest at 6 per cent. per annum from September 30, 1927, and all costs in 
this behalf expended. 


COTTER v. CENTRAL MUT. HAIL & CYCLONE INS. CO. OF APPLETON, 
WIS. 
Supreme Court of Wisconsin. Jan. 7, 1930. 
228 Northwestern Reporter 491. 

1. INSURANCE—INSURER HELD NOT ESTOPPED TO DENY THAT IT 
WAS TOWN MUTUAL COMPANY BY INCORPORATING STATUTE 
APPLICABLE TO SUCH COMPANIES IN NOTICE OF ASSESSMENT 
(ST. 1927, § 202.11(3). 

Mutual insurance company, incorporating in notice of assessment St. 1927, § 
202.11(3), subjecting town mutual company policyholder in default to certain 
penalties, held not estopped to deny that it was town mutual company, required 
to incorporate in notice amount of losses covered by assessment and publish fact 
of assessment in newspaper, where notice deviated from by-law requirement only 
in fixing later date for payment, which was to insured’s advantage, and ex- 
cessive penalty for delay which could not be recovered. 

(For other cases, see Insurance, Dec. Dig. § 195[2].) 

2. INSURANCE—INSURED, SUFFERING NO LOSS OR INCONVENIENCE 
FROM ADJUSTMENT OF LOSS DURING SUSPENSION OF POLICY, 
CANNOT SET UP ESTOPPEL TO CLAIM FORFEITURE. 

_ Insured, having been subjected to no loss, trouble, or inconvenience by ad- 

justment of loss while policy was suspended for nonpayment of assessment, could 

not recover thereon, on theory of estoppel to claim forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 397.) 


Appeal from a judgment of the Circuit Court of Marquette County; Walter 
Schinz, Circuit Judge. , 
Action by Mrs. Ed. Cotter against the Central Mutual Hail & Cyclone In- 
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surance Company of Appleton, Wis. Judgment for plaintiff, and defendant ap- 
peals. Reversed, with directions—[By Editorial Staff.] 

Action on cyclone insurance policy, commenced January 12, 1929; judg- 
ment for plaintiff entered June 17, 1929. Defendant appeals. 

The defendant is a mutual insurance company organized for the purpose 
of insuring farmers against injury from hail and wind storms. The articles of 
incorporation show that it is not a town mutual company. A by-law, printed 
on the back of the policy and made a part of the contract, provides that a 
member failing to pay any assessment stands suspended until the assessment is 
paid in full. Another such by-law provides that assessments to cover losses 
shall be made October 1, and that when made the secretary shall immediately 
notify by mail each member “his share of the assessment,’ and the member 
shall remit the amount on or before October 20, and that, should he fail to do 
so, the secretary shall send him a second notice, adding a penalty of 10 per cent. 
and that, if necessary to collect by suit, the member shall be liaple for the assess- 
ment, penalty, costs of suit, and $10 attorney fee. Another such by-law provides 
that all losses shall be adjusted by a regularly appointed adjuster of the com- 
pany, whose decision shall be binding, unless objected to by the loser in the 
presence of the adjuster. 

Plaintiff had a policy covering injury to her building by wind, the stipulated 
term of which had not expired. Her barn was blown down August 28, 1928. An 
assessment had been levied October 1, 1927. The company had sent her a notice 
of this assessment, which she received, stating her amount, and that it would 
become due November 1. It contained verbatim section 202.11(3), Wis. Stats., ap- 
plicable to town mutual companies, to the effect that a policyholder in default is 
subject to a fine of 2 per cent, a week, and if necessary to collect by suit he shall 
be liable for the assessment, penalty, costs, and other fees, including an attorney 
fee of $10. The plaintiff did not pay the assessment. Shortly after the loss, two 
adjusters came to plaintiff’s place and, as the jury found, “adjusted the loss.” The 
plaintiff thereupon sent to the company the amount of her assessment, without 
any penalty, which the company returned to her with a statement that they 
would not pay her loss, because the policy by its terms was suspended by her 
failure to pay the 1927 assessment, and no loss was payable during her default. 
The plaintiff was put to no expense, trouble, or inconvenience during or by 
reason of this adjustment. The case was tried to a jury, who found that the 
adjusters went to adjust the loss with knowledge of the company and that they 
made an adjustment. Judgment was entered upon this verdict for the amount of 
the loss as determined by the adjusters. 

Keller, Keller & O’Leary, of Appleton, for appellant. 

Vincent F. McNamara, of Montello, for respondent. 

Fow er, J. The defendant claims that the company is not liable for the loss, 
because the policy was by its terms suspended by the plaintiff’s failure to pay 
the 1927 assessment, and no loss was payable during her default. A priori, this 
contention should be sustained. The plaintiff makes two claims in avoidance 
of it: (1) That the defendant is a town mutual insurance company; and, if not, 
that it is estopped from claiming to the contrary by reason of its quotation 
of section 202.11(3), applicable to such companies. In its notices of assessments, 
and that suspension of the plaintiff did not result from nonpayment of the as- 
sessment, because it did not incorporate in the notice the amount of the losses 
to cover which the assessment was made, and did not publish in a newspaper the 
fact of the assessment as required by the statute governing such companies. (2) 
That the adjustment found by the jury fixed the liability of the defendant. 

[1] 1. Had the defendant been a town mutual company, the notices of the 
assessment would have been insufficient, and suspension of the policy avoided, 
under the rule of Milwaukee Trust Co. v. Farmers’ M. F. Ins. Co., 115 Wis. 371, 
91 N. W. 967. But the defendant is not a town mutual company, and we do 
not consider that incorporating the statutory provision applicable to such com- 
panies in its notices of assessment estops it from so contending. The plaintiff 
was not prejudiced thereby, or induced thereby to take any action to her dis- 
advantage. The only deviation of the statement in the notice given, from the 
requirements of the notice as stated in the by-law, is that the time for payment 
was fixed at November 1, instead of October 20, which was to the advantage 
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of plaintiff, and that the penalty for delay was stated to be 2 per cent. a week, 
instead of 10 per cent. of the assessment, which was a vain and futile diver- 
gence. It could not harm the plaintiff, because the excess penalty could not be 
recovered. 

[2] 2. Had the plaintiff been subjected to loss, trouble, or inconvenience by 
the making of the adjustment, she might have been entitled to recover under 
the rule of Webster v. Phoenix Ins. Co., 36 Wis. 72, 17 Am. Rep. 479, and like 
cases. But those cases go upon the proposition that the company might, if it 
saw fit, waive forfeiture of the policy, and under the terms of the policy require 
the policyholder to submit proofs of loss and go to expense and trouble, and, 
having done this, it was estopped from thereafter claiming forfeiture. The de- 
fendant being a mutual assessment company, it is doubtful if it would have the 
right to waive the suspension and the provision that no loss was payable while 
a policyholder was in default. Other policyholders might well be held to have 
right to insist on adherence by the company to this rule, as it is a part of their 
contracts, and divergence from it would increase their assessments. But we 
need not consider this point, as the evidence does not bring plaintiff within the 
rule of the cases relied upon. 

We conclude that the judgment should be reversed, with directions to dis- 
miss the complaint. 

It is so ordered. 


MILLARD et al. v. NORTH RIVER INS. CO. et al. 
Supreme Court of Wisconsin. Jan. 7, 1930. 
228 Northwestern Reporter 746. 

1. INSURANCE—INCREASE OF FIRE HAZARD BY CHANGES IN USE 
OF INSURED PREMISES IS GENERALLY FACT ISSUE FOR JURY. . 
Whether fire hazard has been increased by alleged changes in use of insured 

premises is generally an issue of fact to be determined by the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[9].) 

3. INSURANCE—WHETHER INSURED DWELLING WAS USED AS 
CLUBHOUSE, AND FIRE HAZARD THEREBY INCREASED, HELD 
FOR JURY. 

Whether addition to insured dwelling was used as clubhouse, and fire hazard 
was thereby increased, held for jury in action on fire insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 668[9].) 

7. INSURANCE—GENERAL PROVISION OF FIRE POLICY AS TO IN- 
CREASE OF HAZARD HELD NOT TO RELIEVE INSURER F ROM LI- 
ABILITY IN EVENT OF INCREASE BECAUSE OF MORTGAGE FORE- 
ee PROCEEDINGS, IN VIEW OF EXPRESS PROVISION AS 
TO THEM. 

General provision of fire insurance policy as to increase of hazard held not to 
relieve insurer from liability in event of such increase because of foreclosure pro- 
ceedings, in view of express provision that policy shall be void if foreclosure pro- 
ceedings be commenced with insured’s knowledge. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 

8. INSURANCE—PROVISION THAT FORECLOSURE PROCEEDINGS BY 
REASON OF MORTGAGE OR TRUST DEED SHALL INVALIDATE 
FIRE POLICY HELD INAPPLICABLE TO FORECLOSURE OF LAND 
CONTRACT OR LIEN. 

Provision that entire fire insurance policy shall be void if foreclosure pro- 
ceedings be commenced or notice given of sale of insured property “by reason of 
any mortgage or trust deed” held inapplicable to foreclosure of land contract or lien. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 

9. INSURANCE—FIRE POLICY SHOULD BE CONSTRUED SO AS TO 
VALIDATE IT, IF PROVISION FOR INVALIDATION BY FORECLOS- 
URE PROCEEDINGS BE AMBIGUOUS. 

Fire insurance policy, containing provision that it shall be void if “foreclosure 
proceedings be commenced or notice given of sale of any property insured here- 
under by reason of any mortgage or trust deed,” should be construed so as to 
render it valid and efficient to afford insured indemnity contemplated, if such pro- 
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vision be ambiguous as to whether clause “by reason of any mortgage or trust 
deed” relates to “foreclosure proceedings.” 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from a judgment of the Circuit Court for Dane County; A. G. Zim- 
merman, Circuit Judge. Affirmed. 

Action begun October 8, 1928. Judgment entered June 25, 1929. 

Plaintiffs sued to recover on a policy of fire insurance issued jointly by the de- 
fendants to plaintiffs on May 5, 1926, for $3,000, and covering a dwelling in the city 
of Madison, which was owned by the plaintiffs in fee simple, and which was dam- 
aged by fire on December 31, 1927. There was a joint trial of this and other ac- 
tions commenced on other policies covering the loss, and after taking a special 
verdict, separate judgments were entered in the respective actions, including a 
judgment for $727.51 against the defendants herein, who appealed from that judg- 
ment. 

Olin & Butler and C. G. Mathys, all of Madison, for appellants. 

L. C. Gunderson, of Madison, for respondents. 


Fritz, J. The policy issued by the defendants described the insured property 
as a two-story, shingle roof frame dwelling “occupied and to be occupied for dwell- 
ing purposes only.” A clause in the policy provided, “unless otherwise provided by 
agreement in writing added hereto this company shall not be liable for any loss or 
damage while the hazard is increased by any means within the control or knowledge 
of the insured.” A writing was attached, granting permission “to make alterations, 
improvements and repairs to any building herein described and to complete the 
same if under construction.” 

Defendants’ principal contention is that they were relieved from liability be- 
cause the loss occurred while the hazard was increased, as they claim, by the use 
of the property as a clubhouse. They further contend that such use constituted a 
breach of a continuing warranty that the premises would be used solely as a dwell- 
ing house. The issue of fact involved in those contentions was submitted to the 
jury for special verdict by a question which was as follows: “Did the building of 
the addition to the house of plaintiff, Fred Friede, and the use to which it was there- 
after put materially increase the fire hazard as to the insured premises subsequently 
= at the time of the fire, December 31, 1927?” The jury answered that question, 
“No. 

[1] It is well established that whether the hazard has been increased by alleged 
changes in the use of the premises is generally an issue of fact to be determined by 
the jury. Kircher v. Milwaukee Mechanics’ Mut. Ins. Co., 74 Wis. 470, 43 N. W. 
487, 5 L. R. A. 779; Pool v. Milwaukee Mechanics’ Ins. Co., 91 Wis. 530, 65 N. W. 
54, 51 Am. St. Rep. 919; Siemers v. Meeme Mut. Home Protection Ins. Co., 143 
Wis. 114, 126 N. W. 669, 139 Am. St. Rep. 1083; Olson vy. Herman Farmers’ Mut. 
Ins. Co., 187 Wis. 15, 203 N. W. 743. ; 

[2] In the case at bar, if there was any credible evidence, which, under any 
reasonable view, fairly admitted of any inference that supported or admitted of the 
jury’s finding that the hazard was not increased, then it was necessary to submit 
that issue to the jury, and neither the trial court, nor this court, could properly 
substitute an affirmative answer for the jury’s answer to that question. Trautmann 
v. Charles Schefft & Sons Co. (Wis.) 228 N. W. 741, decision filed January 7, 1930. 

[3] After reviewing the record, we have concluded that the trial court did not 
err in holding that the evidence admitted of the jury’s finding. The addition, which 
had been erected pursuant to permission granted under the policy, had not pro- 
gressed far enough, before completion thereof was suspended some time before 
the fire, to indicate unequivocally whether it was intended for clubhouse rather 
than for dwelling purposes. The original dwelling continued to be occupied, and 
the night of the fire was occupied, in the same manner by Fred Friede and his fam- 
ily of five persons, as before the erection of the addition, excepting that, when his 
son commenced, some six weeks before the fire, to try to obtain prospective mem- 
bers for a workingmen’s club, with a proposed membership of 600, he put a sign 
“Madison City Club,” on the dwelling. On November 14, 1927, there was a dancing 
party in the basement, but Fred Friede claims that he and his family were celebrat- 
ing his wedding anniversary. ‘There were gatherings on a few other occasions, but 
Friede and his son testified that they only occurred three or four times during the 
six weeks preceding the fire, and that then only from 10 to 16 prospective members 
of the contemplated workingmen’s club attended. No furnishings, equipment, or 
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accommodations customarily used in clubhouses were provided, and it does not ap- 
pear that the prospective members had attempted to exercise any club privilege 
upon the premises, or that they were free to resort to the premises at will, or at 
any particular time. The facts and circumstances were such that the jury could 
reasonably infer that the proposed club had not as yet developed beyond that mere 
embryonic state at which it was helpful for Friede’s son, as its sponsor, socially to 
extend to its prospective members the occasional hospitality of his father’s dwelling. 
If so, the jury could properly infer that such occasional use was not foreign to 
“dwelling purposes”; and the evidence did not necessitate the finding by the jury 
or the court that the premises were used as a clubhouse, and that the hazard was 
thereby increased. 


[4-6] On that issue of whether the hazard was increased, the testimony of the 
defendants’ expert witnesses, who were skilled in the insurance business, was not 
conclusive. Kircher v. Milwaukee Mechanics’ Mut. Ins. Co., supra; Jaeger v. 
Farmers’ Mut. T. F. Ins. Co., 183 Wis. 313, 197 N. W. 719. They were properly 
permitted to testify that when a building is used as a clubhouse, rather than as a 
dwelling, there is an increase in the hazard, and that the difference is reflected in 
the rates of the premiums, which are fixed on the respective kinds of property. 
The court, on plaintiffs’ objections, did not permit the experts to testify as to the 
extent of the difference between the rates on a dwelling house and on a clubhouse. 
That proposed testimony was admissible. 26 C. J. 527; Leonard v. N. W. Nat. Ins. 
Co., 53 App. D. C. 343, 290 F. 320. However, it was merely argumentative in char- 
acter. It merely would have disclosed additional basis or reason for the conclusion, 
to which the experts had testified, that when a building is used as a clubhouse, 
rather than as a dwelling, there is an increase in hazard. That conclusion is so 
manifest that it does not seem probable that the defendants were prejudiced by the 
exclusion of testimony which would merely have supported so manifest a con- 
clusion. On the other hand, the excluded testimony would in no respect have aided 
the jury in ascertaining the truth as to the underlying, ultimate question of whether 
that dwelling was in fact being used as a clubhouse. Consequently, the error was 
not of such prejudicial nature as to necessitate a reversal of the judgment. 

[7, 8] The defendants further contend that they were relieved from liability 
under the policy because of the following provision: “This entire policy shall be 
void unless otherwise provided by agreement in writing, added hereto, if with the 
knowledge of the insured foreclosure proceedings be commenced or notice given 
of sale of any property insured hereunder by reason of any mortgage or trust deed.” 

At the time of issuance there was attached to the policy a rider stating that it 
was understood and agreed that the property had been sold under a land contract 
to Fred A. Friede, and that the loss, if any, was payable to F. A. and Minnie B. 
Millard and Fred Friede, as their respective interests appear. On December 10, 
1927, the Millards commenced foreclosure proceedings against Friede, by reason 
of that land contract and his default thereunder. Defendants contend that by rea- 
son of those foreclosure proceedings, the policy became void under the provision 
last quoted, or, at all events, that the commencement of such proceedings by the 
Millards also constituted such an increase of hazard as to relieve the defendants 
from liability under the clause of the policy which was first quoted in this opinion. 
Inasmuch as the matter of foreclosure proceedings is the subject of an express pro- 
vision of the policy, the effect to be given to such proceedings is only such as it 
stated in that express provision. Hence the general provision in relation to an in- 
crease of hazard does not admit of relieving the insurer from liability in the event 
of such an increase because of foreclosure proceedings. Futhermore, inasmuch 
as the express terminology of that provision, in relation to the policy becoming void 
in the event of foreclosure proceedings, includes only foreclosure proceedings com- 
menced, or notices given of sales “by reason of any mortgage or trust deed,” the 
application thereof does not extend to other foreclosures such as the foreclosure 
of land contracts or liens. “A clause for a forfeiture of the policy on foreclosure 
proceedings under a mortgage or deed of trust will not effect a forfeiture on fore- 


closure of a mechanics’ lien, or judgment lien or a vendor’s lien.” 14 R. C. L. § 
306, p. 1128 


[9] In Colt v. Phoenix Fire Ins. Co., 54 N. Y. 595, Speagle v. Dwelling House 
Ins. Co., 97 Ky. 646, 31 S. W. 282, and Fire Ass’n v. Patton, 15 N. M. 304, 107 P. 
679, 27 L. R. A. (N. S.) 420, foreclosure of a mechanics’ lien was held not to come 
within the proceedings contemplated by that provision in a policy. Likewise, in 





774 The Insurance Law Journal, Vol. 74 [April, 1930 


Southern Ins. Co. v. Estes, 106 Tenn. 472, 62 S. W. 149, 52 L. R. A. 915, 82 Am. 
St. Rep. 892, and Stebbins v. Westchester Fire Ins. Co., 115 Wash. 623, 197 P. 913, 
foreclosure of a vendor’s lien was held not to come within such a provision. At 
best, in furtherance of defendants’ position, that provision would merely admit of 
the contention that it is ambiguous as to whether the limiting effect of the last 
clause, “by reason of any mortgage or trust deed” is to be confined to the “notices 
given of sales,” or whether that clause also relates back to and limits “foreclosure 
proceedings” to such as are commenced “by reason of any mortgage or trust deed.” 
Even in such an ambiguous situation, the policy should still be construed so as to 
render it valid and efficient to afford the insured the indemnity contemplated there- 
under, rather than to construe it so as to render it nugatory and useless. Rosenthal 
a Co., 158 Wis. 550, 553, 149 N. W. 155, L. R. A. 1915B, 361, Ann. Cas. 1916E, 
395. 

Exceptions were also taken by defendants to certain instructions given by the 
court to the jury, and to the refusal of the court to give certain requested instruc- 
tions. However, in so far as the verdict affects the defendants in this action, no 
prejudicial error was committed by the court in those respects. 

For the reasons stated, the judgment must be affirmed. 

[10] In their brief the plaintiffs request that, if this court reverses the judg- 
ment in the companion case of Friede v. Mercury Ins. Co., 228 N. W. 749, the judg- 
ment herein be modified so as to enable plaintiffs to recover from the defendants 
herein the entire amount of the loss sustained by plaintiffs, less that portion thereof 
adjudged payable by the American Founders Company, another coinsurer, instead of 
plaintiffs merely recovering from the defendants a pro rata portion thereof by 
reason of the manner in which the circuit court prorated the loss among all of the 
insurers, including the Mercury Insurance Company. However, in the absence of 
the service by plaintiffs of a notice under section 274.12, Stats., stating in what 
respect they ask for a review or modification of the circuit court’s judgment, they 
are not entitled.to any such review or modification in this court, at this time. 

Judgment affirmed. 


FRIEDE v. MERCURY INS. CO. 
Supreme Court of Wisconsin. Jan. 7, 1930. 
228 Northwestern Reporter 749. 

1. INSURANCE—INVALIDITY OF FIRE POLICY BECAUSE OF IN- 
SURED’S LACK OF TITLE OR INTEREST HELD NOT DEPENDENT 
ON WHETHER HE KNOWINGLY MISREPRESENTED OR CON- 
CEALED NATURE OF INTEREST. 

Invalidity of fire insurance policy because of insured’s lack of title or interest 
in insured property, under provision that it should be void if his interest were other 
than unconditional and sole ownership or subject of insurance a building on ground 
not owned by him in fee simple, held not dependent on whether he knowingly mis- 
represented or concealed nature of his interest or title. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 


2. INSURANCE—VENDEE IN DEFAULT IS NOT UNCONDITIONAL AND 
SOLE OWNER OR FEE-SIMPLE OWNER WITHIN FIRE POLICY. 
Requirements of fire insurance policy that insured’s interest in insured property 

be unconditional and sole ownership or fee-simple title to ground on which insured 

building is located are not satisfied, when his only interest is that of vendee under 
land contract and he is in default. 

(For other cases, see Insurance, Dec. Dig. § 282[8].) 

Appeal from a judgment of the Circuit Court for Dane County; A. G. Zim- 
merman, Circuit Judge. Reversed. 

Action begun May 4, 1928. Judgment entered June 22, 1929. Pa 

Plaintiff sued to recover on a policy for $3,000 issued by defendant to plaintiff. 

The policy covered the same property and was damaged on December 31, 1927, by 

the same fire, that was involved in the companion case of Millard et al. v. North 

River Ins. Co., 228 N. W. 746, decision filed January 7, 1930. That case and this 

action were tried together, and upon the special verdict rendered on that trial, the 

court entered judgment in this action for $749.68 against the defendant herein, who 
appealed from that judgment. 
Grady, Farnsworth & Walker, of Portage, for appellant. 
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Mason & Priestley, of Madison (Richard Rynders, of Madison, of counsel), 
for respondent. 


Fritz, J. The policy involved in this action was issued to plaintiff at his re- 
quest, and in his name as the insured, without indication or notation that he was 
not the sole and conditional owner in fee simple of the property. The policy, which 
was issued on May 22, 1926, had the following provisions: 


_“This entire policy shall be void, unless otherwise provided by agreement in 
writing added hereto. 


“ “(a) if the interest of the insured be other than unconditional and sole owner- 
ship; or 

“(b) if the subject of insurance be a building on ground not owned by the 
insured in fee simple.” 

The evidence established, without contradiction, that, at best, the only interest 
which Friede ever had in the premises was by virtue of his being the successor in 
possession of one Riley, who on January 1, 1925, had executed a land contract in 
which no name as vendee had been inserted when it was executed by Riley, and 
which had never been signed by Friede, or delivered to him. Riley had acquired by 
mesne assignments a vendee’s interest in the property under a land contract executed 
on December 16, 1922, by the owners in fee. That contract provided for a pur- 
chase price of $4,633.10, of which $183 were to be paid upon execution of the con- 
tract, and $25 were to be paid monthly until September 15, 1925, at which time the 
entire unpaid balance became due. On the subject of the required payments, the 
contract provided: “* * * If the said parties of the second part shall fail to make 
any of the payments of purchase money and interest above specified, at the times 
and in the manner above specified, * * * or violate any other terms or conditions 
herein contained, this agreement shall at the option of the said parties of the first 
part be henceforth utterly void without any notice whatsoever, and all payments 
thereon forfeited subject to be revived and renewed only by the act of the parties 
of the first part, or the mutual agreement of both parties; and whenever such de- 
fault or violation shall occur, the parties of the second part shall have no further 
right to collect rents from tenants, if any, of the said real estate, or any part there- 
of, but such rents shall be collected by, and belong to the parties of the first part.” 

On September 15, 1925, there was due under the contract a balance of $2,975, 
which the parties liable failed to pay, excepting in so far as the payments of $25 
per month were thereafter continued. By reason of that failure, the vendee and 
his successors in interest, including the plaintiff, were in default when the plaintiff 
obtained the policy in suit, on May 22, 1926, and he continued in default at all 
times thereafter, including December 31, 1927, when the fire occurred. There is no 
proof of any revival or renewal of the contract. Because of that default, Millard, 
as owner of the fee, on December 10, 1927, commenced foreclosure proceedings on 
the land contract of December 16, 1922. 

[1] On the trial, a motion was made on behalf of the defendant for the di- 
rection of a verdict in its favor. The court denied that motion, and on the subject 
of plaintiff’s title submitted to the jury, as one of the questions for special verdict, 
the issue of whether the plaintiff knowingly misrepresented or concealed from de- 
fendant’s agent the nature of plaintiff’s interest and title in the premises at the 
inception of the policy. The jury answered that question, “No.” However, in this 
action the invalidity of the policy because of lack of title or interest in the plain- 
tiff does not depend upon his having knowingly misrepresented or concealed the na- 
ture of his interest or title. There was no condition or qualification in his policy 
that the provision that it “shall be void, unless otherwise provided by agreement in 
writing,” if his interest “be other than unconditional and sole ownership; or if the 
subject of insurance be a building on ground not owned by the insured in fee sim- 
ple,” was to be applicable only if the insured knowingly misrepresented or concealed 
the nature of his title. 

[2] As a matter of law, those requirements as to ownership and title are not 
satisfied when the insured’s only interest is that of a vendee under a land contract, 
and he is in default. In the case at bar, as in Hinman v. Hartford Ins. Co., 36 
Wis. 159, the plaintiff, as vendee, had failed to pay the purchase money and it 
was all past due. Consequently, in this case, as was held in the Hinman Case, the 
sole, unconditional, and entire ownership to the premises in fee simple was not 
in plaintiff as required by the policy, and “we should be greatly at a loss for sound 
reasons for holding the policy valid and the defendant liable for the loss,” even 
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though the insured did not knowingly .or willfully misrepresent the nature or extent 
of his interest. Although it has been held that when a vendee under a land con- 
tract, entitling him to a conveyance in fee upon his performance of the contract, 
is not in default, or has done nothing to forfeit or lessen his rights, then his in- 
terest is to be considered sufficient to satisfy the requirements as to sole and un- 
conditional ownership in fee simple (Johannes vy. Standard Fire Office, 70 Wis. 
196, 35 N. W. 298, 5 Am. St. Rep. 159; Davis v. Pioneer Furniture Co., 102 Wis. 
394, 78 N. W. 596; Evans v. Crawford County F. M. F. Ins. Co., 130 Wis. 189, 
109 N. W. 952, 9 L. R. A. [N. S.] 485, 118 Am. St. Rep. 1009; Case v. Meany, 165 
Wis. 143, 161 N. W. 363), it is significant that in the cases applying or stating that 
rule, the court expressly mentions the fact that the vendee was not in default. 

For the reasons ‘stated, plaintiff’s policy was void, and the defendant was en- 
titled to a directed verdict dismissing the complaint. 

Judgment reversed, and cause remanded with directions to enter judgment dis- 
missing the complaint. 
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MARINE 


MUNSON INLAND LINES, Inc., v. INSURANCE CO. OF NORTH 
AMERICA et al. 
District Court, S. D. New York. August 26, 1929. 
36 Federal Reporter (2d) 269. 

I. INSURANCE—LIBEL ON MARINE INSURANCE POLICIES SETTING 
UP SEPARATE COLLISIONS PLEADED TWO CAUSES OF ACTION, 
AND FACTS WITH RESPECT TO EACH ACCIDENT SHOULD BE 
ALLEGED IN SEPARATE ARTICLES (ADMIRALTY RULE 22 OF 
U. S. SUPREME COURT (28 USCA § 723). 

Libel based on marine insurance policies for damages by collision sustained 
on two different occasions set forth separate causes of action, and facts with 
regard to each accident were required to be stated in separate articles under 
Admiralty Rule 22 of United States Supreme Court (28 USCA § 723), requiring 
that libel shall propound and articulate in distinct articles various allegations on 
which libelant relies in support of his suit. 

(For other cases, see Insurance, Dec. Dig. § 629.) 


3. INSURANCE—OWNER OF VESSEL CARRYING IDENTIC MARINE 
INSURANCE POLICIES THEREON WITH DIFFERENT UNDER- 
WRITERS, INSURING VESSELS ON SAME VALUATION, COULD 
JOIN INSURANCE COMPANIES IN SINGLE LIBEL PROCEEDING 
FOR DAMAGES SUSTAINED IN COLLISIONS (DISTRICT COURT 
RULE 15). 

Owner of vessel carrying identic marine insurance policies with different 
underwriters insuring same vessel at same valuation, though for different pro- 
portions, having claims against both companies due to damage suffered in separate 
collisions, held entitled to join both insurance companies in single libel suit to 
avoid multiplicity of actions in view of Admiralty Rule 56 (28 USCA § 723, and 
page 411), permitting interpleading of third parties, and under District Court 
Rules, 15 and 16, relative to joinder. 

(For other cases, see Insurance, Dec. Dig. § 624[7].) 


In Admiralty. Libel by the Munson Inland Lines, Incorporated, against 
the Insurance Company of North America and another. On respondent’s ex- 
ceptions to the libel. Exceptions sustained in part, and overruled in part with 
leave to amend. 

Exceptions to libel separately filed by each respondent. 

The basis of these exceptions may be summarized as follows: 

_1. That the libel does not allege in distinct articles the various allegations 
of fact upon which it relies in support of its cause of action. 


2. That the libel contains two causes of action which are not separately 
pleaded. 


3. That the libel joins in one suit two causes of action against each respon- 
dent, although the causes of action arose out of separate occurrences. 

4. That the libel improperly joins as respondents in one suit parties whose 
respective liability, if any, arises out of separate contracts of insurance. 

Rumsey & Morgan and Ralph W. Brown, all of New York City, for libel- 


ant. 

Single & Single and L. R. Lecrow, all of New York City, for excepting re- 
spondents. 

Wootsey, District Judge. My decision in this matter is that: 

The first and second exceptions herein are sustained with leave to the libel- 
ant to amend its libel, and 

The third and fourth exceptions are overruled. 

This is a libel brought under two marine insurance policies by which the 
two respondents severally insured for the libelant, the steel barge U. S. 208, of 
which the libelant was chartered owner. 

The libelant alleges that on two different occasions, April 10 and April 14, 
1928, the barge U. S. 208 suffered damage by collision in Buffalo Harbor, and 
therefore its claims two causes of action under each policy. 
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[1] I. In setting forth its said collision losses, the libelant has pleaded the 
two accidents in one article, although they constitute two separate causes of 
action against each of the respondents. 

A libel, which like this involves more than one cause of action, should plead 
each cause of action separately. This makes the libel easier to follow when 
read, and more convenient to plead to when it comes to be answered. 

It would be inconvenient if not difficult, to draw an answer to the present 
libel because it does not separate the causes of action, or propound each articu- 
lately as well as separately, in orderly fashion, as required by Admiralty Rule 
22 of the United States Supreme Court (28 USCA § 723), which provides that: 
“The libel shall also propound and allege in distinct articles the various allega- 
tions of fact upon which the libelant relies in support of his suit, so that the 
defendant may be enabled to answer distinctly and separately the several mat- 
ters contained in each article.” 

On this question of form, therefore, the first two exceptions to the libel 
are sustained, with leave to the libelant to file an amended libel. 

[2, 3] II. On the question of joinder of the respondents involved in the third 
and fourth exceptions, however, the libelant is on firm ground. 

Since the Act of Congress of August 23, 1842 (5 Stat. 516), the Supreme 
Court of the United States has been vested with power to make rules governing 
the practice of the District Courts in Admiralty. The result of the rules pro- 
mulgated by the Supreme Court from time to time, of the ancillary rules put 
in force from time to time by the District Court, and of the decisions construing 
and developing both sets of rules, is a procedure which, while not yet perfected, 
is simple and on the whole satisfactory. 

The reason for this fortunate result is that admiralty procedure has -not 
been hampered by legislation, but has developed from precedent to precedent. 

In The Alert (D. C.) 40 F. 836, Judge Addison Brown, of this district, whose 
decisions contributed much to this development, said, in 40 F. at page 838: 
“Both the statutes and the admiralty court rules, in cases not provided for, 
authorize the court ‘to regulate its practice as is, fit and necessary for the ad- 
vancement of justice.’ Rev. St. §§ 913, 918 [28 USCA §§ 723, 731], Rule 46; 
The Hudson [D. C.] 15 F. 175. This authority is a power held in trust for the 
benefit of litigants, and’it is the duty of the court to exercise it in proper cases, 
by adapting its procedure to the practical needs of justice.” 

And see The Epsilon, 6 Ben. 378, 389, Fed. Cas. No. 4506. 

This attitude of hospitality towards ordered procedural progress, expressed 
by Judge Brown, has been usual in our admiralty courts. It has been encouraged 
by the Supreme Court, and a wise procedural decision in a District Court has 
often been promptly followed by a Supreme Court rule, making the practice 
thus adopted universal for the admiralty courts of the United States. 

Perhaps the most notable and useful characteristic of admiralty procedure, 
as it has thus developed, has been its tendency, in as many situations as pos- 
sible, to devise a practice which will do away with multiplicity of suits. 

An instance of this tendency, and of the influence of a wise decision on a 
procedural point, is the growth of the practice of impleading a third party by 
petition on the ground that he is liable to the petitioner primarily, or by way 
of indemnity, for the damages claimed in the libel. 


Adopted, in order to avoid multiplicity of suits, by Judge Addison Brown 
in a collision case, The Hudson (D. C.) 15 F. 162, decided on February 7, 1883, 
this practice of impleading third parties in collision cases was almost at once 
approved by the Supreme Court, and crystallized by it in the Fifty-Ninth Ad- 
miralty Rule, promulgated March 26, 1883. 112 U. S. 743. 

The third party practice, thus initiated, soon began to be used by the ad- 
miralty courts in cases not involving collision. The Alert (D. C.) 40 F. 836; 
The Centurion (D. C.) 57 F. 412. When the Supreme Court was asked to grant 
a writ of prohibition in the last-named case, it refused, In re New York & 
Porto Rico Steamship Co., 155 U. S. 523, 15 S. Ct. 183, 39 L. Ed. 246, and the 
practice of impleading third parties, continued for about a quarter of a century 
sanctioned, except in collision cases, by decision only. 


Eventually, when the Supreme Court promulgated the latest Admiralty 
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Rules on December 6, 1920—to take effect March 7, 1921, 254 U. S. 707—this 
broadened third party practice was made a part of the basic code of admiralty 
procedure by the new Fifty-Sixth Rule (28 USCA § 723 and page 411) which 
replaced the former Fifty-Ninth Rule. 

These rules and decisions as to third party practice have done much more 
than is often realized to prevent substantially the same issues of fact being tried 
more than once in our admiralty courts. 

Another instance in which the admiralty courts avoid trying the same 
issue many times is to be found in the practice in proceedings for limitation 
of liability which brings into concourse all parties interested in a marine casualty. 

It has always seemed to me that in a limitation proceeding the avoidance 
of multiplicity of suits is almost as important as the division of the limitation 
fund. 

In this aspect, a limitation proceeding is comparable to the equitable remedy 
by way of a bill of peace, in which an equity court, founding its jurisdiction 
entirely on its desire to prevent multiplicity of suits involving a common ques- 
tion of law, arising under the same or similar facts, and thus to promote an 
efficient and economical administration of justice, takes jurisdiction of and tries 
issues which would ordinarily have been left to be tried by the common-law 
courts. Bailey v. Tillinghast (C. C. A.) 99 F. 801, 807; Mayor of York v. Pilking- 
ton, 1 Atk. 282; Lord Tenham vy. Herbert, 2 Atk. 483; City of London v. Perkins, 
3 Brown Parl. Cas. 602; New River Co. v. Graves, 2 Vern. 431; Louisville, N. A. 
& C. Ry. Co. v. Ohio Val. Imp. & C. Co. (C. C.) 57 F. 42; New York, etc., Railway 
Co. v. Schuyler, 17 N. Y. 592; Supervisors of Saratoga County v. Devoe, 77 
N. Y. 219; Black v. Shreeve, 7 N. J. Eq. 440; Waterworks v. Yeomans, 2 Ch. 
App. 11; Lawrence on Equity Jurisprudence, vol. 2, § 1022. 

It seems to me, therefore, that the avoidance of multiplicity of suits by every 
device, which is jurisdictionally possible and practcally convenient, should be 
encouraged, and should be one of the main objectives of procedural administra- 
tion, and of decisions by courts in practice cases. 

In the present case we have identic policies, which arose out of a single 
binder, and under which the respondent companies insured the same vessel on 
the same valuation, although for different proportions. 

The disasters, giving rise to the two claims against each company, neces- 
sarily involves the same issues with each company, and so involve the same 
defenses under each policy, although there is not any common interest between 
the respondents. 

Under District Court Rule 15, the libelant undoubtedly had the right to join 
the respondents in one suit, because, as the rule provides, the two causes of 
action against each respondent involve substantially the same questions and 
arise out of the same transactions. 


So, too, if, out of excessive caution, the libelants had filed two separate 
libels against the two respondents, the court under rule 16 could have entered 
an order consolidating the libels, could have compelled them to be tied together, 
and then could have entered such decree or decrees as might be indicated as 
appropriate by the evidence on the trial. 


Substantially the same practice seems to be followed now in England. There 
it was held by the Court of Appeal in Payne v. British Time Recorder Co., Ltd., 
[1921] 2 K. B. 1, that under one of the High Court Orders (Order XVI r. 4), 
providing for the joinder of defendants, the plaintiff was entitled to join several 
defendants in respect of several and distinct causes of action, subject, of course, 


to the discretion of the court to strike out one or more of the defendants if it 
thought best. 


After a discussion of the authorities, the general principle was thus stated 
by Lord Justice Scrutton [1921] 2 K. B. at page 16: “It is impossible to lay 
down any rule as to how the discretion of the Court ought to be exercised. 
Broadly speaking, where claims by or against parties involve or may involve a 
common question of law or fact bearing sufficient importance in proportion to 
the rest of the action to render it desirable that the whole of the matters should 
be disposed of at the same time the Court will allow the joinder of plaintiffs, or 
defendants, subject to its discretion as to how the action should be tried.” 
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Under the present practice in New York state, the joinder of parties de- 
fendant, as herein, would be sustained. 

Sections 211 and 212 of the New York Civil Practice Act, read as follows: 

“Sec. 211. All persons may be joined as defendants against whom the right 
to any relief is alleged to exist, whether jointly, severally or in the alternative; 
and judgment may be given against such one or more of the defendants as may 
be found to be liable, according to their respective liabilities.” 

“Sec. 212. It shall not be necessary that each defendant shall be interested 
as to all the relief prayed for, or as to every cause of action included in any pro- 
ceeding against him; but the court may make such order as may appear just to 
prevent any defendant from being embarrassed or put to expense by being re- 
quired to attend any proceedings in which he may have no interest.” 

Under these sections of the Civil Practice Act two insurance companies 
who had insured the same goods against burglary were held to have been prop- 
erly joined as defendants in the New York state court, in spite of the fact that 
the policies were separate, and that each of the defendants was liable only pro 
rata for the loss. Bossak vy. National Surety Co. and Massachusetts Bonding 
& Insurance Company, 205 App. Div. 707, 200 N. Y. S. 148. 

Apparently, therefore, the tendency to avoid multiplicity of actions, where 
it is possible to do so, is now strong in other jurisdictions. In view of the his- 
tory, above outlined, of the development of admiralty practice in this respect, 
to hold that the respondents in this case cannot properly be joined in a suit 
in an admiralty court would be to betray enlightened procedure in the house of 
its oldest and staunchest friend. 


MORRIS & CUMMINGS DREDGING CO. v. FIREMAN’S FUND INS. CO. 
District Court, S. D. New York. September 12, 1929. 
36 Federal Reporter (2d) 276. 
INSURANCE—EVIDENCE SHOWED THERE WAS NO BINDING CON- 
TRACT FOR INSURANCE OF DREDGE AGAINST FIRE, WHERE 
INSURED DID NOT COMPLY WITH CONDITIONS PRECEDENT. 


In action upon alleged binder of fire insurance to recover for loss of dredge, 


evidence held not to show an agreement for insurance where defendant insurer's 
agent wrote on application, “Attaching date to be advised, rate to be advised,” 
and the word “provisional,” and insurance was to be binding only upon insured’s 
agent completing total amount of insurance required at rate satisfactory to 
insured, but balance of insurance was never taken by other companies, no at- 
taching date was ever advised, and no rate was ever advised, and insured never 
approved defendant’s company. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

_ Action at law by the Morris & Cummings Dredging Company against the 
Fireman’s Fund Insurance Company upon alleged binder of fire insurance to 
recover for the loss of a dredge. Upon the first trial, a verdict was rendered 
by the jury in favor of the plaintiff, but the court set it aside and directed a 
new trial. Upon the present trial, the only evidence offered was the minutes 
and exhibits of the first trial. Both sides moved for a direction of a verdict 
with a stipulation that decision might be reversed till the submission of briefs. 
Judgment for defendant. 

Branch P. Kerfoot, of New York City, for plaintiff. 

Bigham, Englar & Jones, of New York City, for defendant. 

FRANK J. CoLEMAN, District Judge. The only question presented is whether 
the alleged binder was issued upon conditions precedent which concededly have 
not been complied with. Plaintiff, the owner of numerous dredges, etc., through 
its broker, employed Frank B. Hall & Co. to obtain $720,000 insurance on its 
various properties upon three conditions: (1) That all of the items would be 
covered; (2) that the average rate would not exceed 1% per cent.; and (3) that 
the insurance companies would be approved by plaintiff’s president. Pursuant 
to that employment, Frank B. Hall & Co.’s representative, Benfield, called upon 
defendant’s underwriter, Throckmorton, and they at that time made the agree- 
ment which is the subject of this suit. The only issue is as to the nature and 
terms of that agreement. 
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Both Benfield and Throckmorton testified, and there is practically no dis- 
crepancy between them. Benfield said he wished to place the insurance at 1% 
per cent., which seemed too low to Throckmorton, and it was thereupon orally 
agreed that the latter would take a 10 per cent. interest in the entire schedule 
of $720,000, with an unimportant exception, upon condition that the entire bal- 
ance was subscribed by so-called leaders of the market, and it was further 
agreed that defendant’s rate would be the same as that of the other companies. 
As a “notation” of the oral agreement, they placed their initials on the face 
of plaintiff’s application after the word “Binding” and also the date of the con- 
versation, August 21, 1923. At the same time, Throckmorton wrote on the ap- 
plication, “Attaching date to be advised, rate to be advised,” and the word “pro- 
visional,”. and scratched out the rate that had previously been written in. Each 
side retained a copy of the application thus indorsed and initialed. 

Benfield testified: 

“I told him I would take this (the application) and when I had gotten the 
rest of the market or the leaders interested and got the insurance lined up 
and completed I would come back and show it to him so he could attach his line. 

“He signed it (the application) and said ‘Now this is not to be effective until 
you go to the other underwriters and get them on the line and complete the 
insurance.’ I said ‘All right, Mr. Throckmorton that is to be the case.’ I 


told him my order was conditional upon the companies being acceptable to the 
assured.” 2 


Throckmorton testified: 


“Mr. Benfield stated that the insurance was only to be binding or would 
only attach upon his being successful in completing 100% of the total amount 
of insurance required at a rate which would satisfy or be satisfactory to the 
assured and further that the companies must also be satisfactory to the as- 
sured.” 

About four weeks after the conversation, a dredge was lost by fire, and the 
following day defendant wrote upon the face of its copy of plaintiff’s applica- 
tion, “Cancelled, marked off,” dating that notation the day after the fire. Con- 
cededly the balance of the insurance was never taken by other companies; no 
“attaching date” was ever “advised”; no rate was ever “advised”; and neither 
the plaintiff nor its president ever approved the defendant’s company. 

It is plaintiff's contention that the transaction between Benfield and Throck- 
morton had two aspects, (1) the making of a conditional agreement to issue 
a policy; and (2) the issuing of an absolute binder pending the determination 
of whether Benfield could comply with the conditions. In support of the con- 
tention, plaintiff urges that, if there was no binder in force, it was unnecessary 
for defendant to mark it “Cancelled, marked off,” after the fire. Whether this 
act was logical or not, it seems plain to me from the uncontradicted testimony 
that defendant never assumed any risk whatever, and that there was no binding 
contract of any sort between the parties. What plaintiff calls a binder was a 
“notation” of the agreement, and not only was subject to the conditions orally 
agreed to, but had them expressly alluded to in itself in the words “provisional” 
and “Attaching date to be advised, rate to be advised.” Benfield had no author- 
ity to accept a binder under the circumstances, or to obligate plaintiff to pay 
for it; and it was not the mutual intention that one be considered as issued 
until the conditions were complied with. 

A verdict is therefore directed for the defendant. Settle order on notice. 
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ACCIDENT 


STANDARD ACC. INS. CO. OF DETROIT, MICH., v. BITTLE 
Circuit Court of Appeals, Fifth Circuit. November 22, 1929. 
Rehearing Denied December 13, 1929. 

No. 5629. 

36 Federal Reporter (2d) 152. 

1. INSURANCE—IN ACTION ON HEALTH AND ACCIDENT POLICY, 
WHETHER DISABILITY WAS TOTAL,.WHETHER IT CONTINUED 
FOR FULL TERM COVERED BY POLICY, AND WHETHER IT RE- 
SULTED FROM ACCIDENT, HELD FOR JURY. 

In action on policy of combined health and accident insurance, evidence held 
sufficient to take to jury questions whether disability of plaintiff was total or 
partial, whether it continued for full four years covered by policy, and whether 
it resulted solely from sickness or from accident independently of all other 
causes. 


(For other cases, see Insurance, Dec. Dig. § 668[11, 13].) 

2. INSURANCE—DISABILITY PREVENTING PROSECUTION OF BUSI- 
NESS IN SUBSTANTIALLY CUSTOMARY MANNER IS TOTAL; 
“TOTAL DISABULILY.” 

Disability, within meaning of combined health and accident insurance policy, 
is total, if it prevents party from performing acts necessary to prosecution of 
his business in substantially customary and usual manner, and does not mean 
state of absolute helplessness or inability to perform, at peril to health, some 
of acts required in conduct of business or occupation. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

3. INSURANCE—RELEASE OF INSURER APPEARING ABOVE _IN- 
DORSEMENT ON DRAFT FOR MONEY OWING INSURED HELD 
WITHOUT CONSIDERATION. 

Where insurance company was bound under terms of combined health and 
accident policy to pay indemnity for total disability for three months at $200 
per month, regardless of whether disability was result of accident or sickness, 
draft for $600 was payable under either theory, and release above insured’s 
indorsement on such draft, acknowledgeing full and final satisfaction of all claims 
arising before date of draft, was without consideration, and not binding. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

4. INSURANCE—PLEADING AND PROOF HELD TO SHOW DEMAND 
AUTHORIZING RECOVERY OF ATTORNEY’S FEE’ AND PENALTY 
FOR INSURER’S DELAY IN PAYING AMOUNT DUE UNDER POL- 
ICY (REV. (Sf. “FX: 1925; ART. 4736): 

In action on policy of combined health and accident insurance, allegations 
and proof held to show sufficient demand to permit recovery of reasonable at- 
torney’s fee and penalty for delay in payment, provided by Rev. St. Tex. 1925, art. 
4736, under which demand must be made 30 days before suit. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

5. INSURANCE—NO PARTICULAR FORM OF DEMAND IS ESSENTIAL 
TO RECOVER ATTORNEY'S FEE AND PENALTY FOR DELAY IN 
INSURANCE PAYMENT, AND DEMAND MAY BE MADE AFTER 
INSTITUTION OF SUIT (REV. ST. TEX. 1925, ART. 4736). 

Under Rev. St. Tex. 1925, art. 4736, providing for recovery of reasonable 
attorney’s fee and penalty for insurer’s delay in paying amount due under policy 
after demand, no particular form of demand is essential, and request for pay- 
ment after institution of suit and pleaded by way of amendment. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from the District Court of the United States for the Eastern District 
of Texas; Joseph C. Hutcheson, Judge. 

Action by Dr. Frank D. Bittle against the Standard Accident Insurance 


Company of Detroit, Mich. Judgment for plaintiff, and defendant appeals. 
Affirmed. 
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J..Q. Mahaffey, of Texarkana, Tex. (M. U.. Hayden, of Detroit, Mich., and 
Jno. J. King, J. I. Wheeler, and C. E. Bryson, all of Texarkana, Tex., on the 
brief) for appellant. 

Hugh Carney, of Atlanta, Tex., and Elmer L. Lincoln, of Texarkana, Tex., 
for appellee. 

Before Bryan and Foster, Circuit Judges, and Dawkins, District Judge. 

Bryan, Circuit Judge. This was a suit on a policy of combined health and ac- 
cident insurance. The policy provided for the payment of $200 per month for 
12 months because of total disability resulting from sickness, and $200 per month 
for 48 months for total disability resulting independently of all other causes 
from accident. The maximum indemnity under both features was $200 per 
month. The insured sued and recovered judgment for the full indemnity less 
a payment of $600, provided for total disability from accident. The judgment 
included 12 per cent. of the principal amount as a penalty, as well as an at- 
torney’s fee, as authorized by article 4736, Revised Civil Statutes of Texas, for 
the failure of an insurance company to pay the amount due under an insurance 
policy within 30 days after demand. The insurance company defended on the 
grounds that disability of the insured was partial and not total, and was attri- 
butable to sickness rather than accident, and that the insured released it from 
all liability upon the payment by it of $600 for an alleged liability extending 
over three months. The assessment of the statutory penalty and an attorney’s 
fee was resisted on the ground that the insured had neither pleaded nor proved 
a demand for payment which complied with the article of the Texas Revised 
Statutes above cited. 


At the close of the evidence the trial court denied appellant’s motion for a 
directed verdict, held that the release was without consideration and withdrew 
it from the jury as an issue in the case, and directed the jury to assess the 
statutory penalty and a reasonable attorney’s fee in the event they found for 
the insured on the main issue of whether there was a total continuing disability 
resulting solely from accident. These rulings appellant duly excepted to and 
assigns as error. 


Appellee was a dentist, and while at work in his office fell, striking his arm 
against a radiator and breaking or dislocating it at the shoulder, striking his 
head against the window casing and his side or back aganist the footrest of 
his dental chair. He was taken to the hospital and therafter to his home, where 
he was confined for three months under the care of physicians. During this 
time he was totally incapacitated for work, but made a few vists to his office. 
Appellee, according to evidence submitted in his behalf, continued throughout 
the period of four years covered by the policy to suffer total disability in the 
sense that he was unable both physically and mentally to engage in his occupa- 
tion in his customary or usual manner, although for a while he paid visits to 
his office and attempted to work, but, finding himself unable to do any work 
of a substantial nature, practically abandoned his occupation. Before the ac- 
cident, his mental and physical condition was sound. On the other hand, ap- 
pellant introduced several physicians who gave it as their opinion that whatever 
disability existed resulted in part at least from sickness, and was not caused 
solely by the accident. 


Upon the expiration of three months from the date of the accident ap- 
pellant’s agent drew a sight draft upon it for $600 payable to the order of 
appellee, and appellee indorsed the draft and collected that amount. Above 
his indorsement appeared an acknowledgement of full and final satisfaction of 
all claims against appellant for any cause arising before the date of the draft. 
Within a few days thereafter appellee notified appellant by letter that he had 
not received payment for the current month, and appellant replied that the 
draft had been accepted in full settlement of all current or future claims, and 
that there would be no further indemnity due on the policy. Immediately after 
the four-year period covered by the policy had expired, appellee wrote a letter 
to appellant in which he stated that his purpose was to give notice of his ac- 
cident as a result of which he said he had become permanently disabled, and 
that the letter was offered as proof and notice of the loss sustained. Appellee’s 
original petition, which was filed before the full period of total disability had 
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expired, alleged a demand for indemnity, and his amended petition filed after 
the expiration of the time covered by the policy alleged that he had made claim 
for the amount due more than 20 days prior thereto, and that appellant had re- 
fused payment. 

[1-3] We are of opinion that whether the disability was total or partial, 
whether it continued for the full four years covered by the policy and whether 
it resulted solely from sickness or from accident independently of all other 
causes, were all questions of fact for the jury. There was no substantial conflict 
in the evidence which would justify an inference that the disability was less 
than total during the first three months after the accident. A disability is total 
if it prevents the party suffering it from performing acts necessary to the pro- 
secution of his business in substantially the customary and usual manner, and 
does not mean a state of absolute helplessness or inability to perform, at peril 
to health, some of the acts required in the conduct of a business or occupation. 
One is considered disabled who cannot perform an act of any practical use or 
benefit. 14 R. C. L. 1315; United States v. Eliasson (C. C. A.) 20 F. (2d) 821. 
Appellant was therefore bound by the policy to pay indemnity for total disability 
for three months, and $200 per month was the amount payable, regardless of 
whether the disability was the result solely of accident or of sickness. This 
being so, the draft for $600 was payable under either theory, and the release 
was not binding upon appellee, because it was without consideration. 

[4, 5] We are of opinion that a sufficient demand was alleged and proved 
to permit recovery of a reasonable attorney’s fee and the penalty provided by 
Article 4736, Revised Civil Statutes of Texas. We have occasion to consider 
this statute in Pan-American Life Insurance Co. v. Terrell (C. C. A.) 29 F.(2d) 
400. Under the Texas decisions, the bringing of a suit is not sufficient to con- 
stitute a demand, but it must be alleged that demand was made 30 days before 
suit. However, a demand may be made after the institution of suit and pleaded 
by way of amendment, but no particular form of demand is essential, and a 
request for payment is sufficient. Penn Mutual Life Insurance Co. v. Maner, 
101 Tex. 553, 563, 109 S. W. 1084; National Life Insurance Co. v. Mouton, 113 
Tex. 224, 252 S. W. 1040. 

We think that under these decisions the demand in this case was sufficiently 
pleaded. The original petition alleged a demand, but it was filed before all the 
payments were due. The amended petition alleged that a claim was made for 
the amount due, and no objection was made which called for a more definite 
and specific allegation. Under the facts of this case, the proof of demand would 
also seem to be adequate. Appellant evidently understood appellee’s letter calling 
attention to the fact that a past-due payment had not been made to be a demand, 
for it proceeded at once to deny any liability except for the first three months. 
With this correspondence in mind, appellant could not reasonably have doubted 
that the purpose of the letter written by appellee after the period covered by 
the policy had expired was to make a demand for payment, as it could not have 
been written with any other object in view. 

The judgment is affirmed. 


PRUDENTIAL INS. CO. OF AMERICA v. HERNDON. (No. 19722.) 
Court of Appeals of Georgia, Division No. 2. Dec. 13, 1929. 
Rehearing Denied Jan. 23, 1930, 

151 Southeastern Reporter 399. 

(Syllabus by the Court.) 

INSURANCE—INJURY TO EYE BY INFECTION FROM USING EMPLOY- 
ER’S TOWEL HELD NOT EFFECTED SOLELY BY “EXTERNAL, VI- 
OLENT, AND ACCIDENTAL MEANS” WITHIN ACCIDENT POLICY. 

_ _ Under the terms of the policy sued on, the defendant was liable for accidental 

injuries only when effected solely through external, violent means. According to 

the plaintiff’s case, the injury, while accidental in the sense that the effect of his act 
was not the natural and probable consequence to be expected, the contagion having 
been contracted in the ordinary, normal tissues of the body, without the aid of any 
external, violent injury, there could be no recovery under the policy sued on. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


Error from Superior Court, Fulton County; John D. Humphries, Judge. 
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Suit by F. E. Herndon against the Prudential Insurance Company of America. 
Judgment for plaintiff, and defendant brings error. Reversed. 

This was a suit on a policy of accident insurance, which provided for compen- 
sation on account of injuries “effected solely through external, violent, and acciden- 
tal means.” According to the pleadings and the testimony of the plaintiff, he suf- 
fered the loss of the sight of an eye, which became infected as the result of wip- 
ing his face on a towel furnished by his employer, upon which were gonococci 
germs, or some other disease germs, left there by some other employee. A verdict 
and judgment were rendered in favor of the plaintiff, and exception is taken to the 
refusal of the court to grant defendant’s motion for a new trial. Plaintiff in error 
contends that it could only be liable under the terms of the policy, where the proof 
of loss, as provided by the terms of the policy, shows on its face liability, and that 
in the instant case the proof of loss not only did not show liability, but affirmatively 
showed that the loss of sight did not result within ninety days from the time of 
the alleged injury, as stipulated by the policy, and that therefore the defendant is 
not liable, irrespective of any testimony by the defendant at the time of the trial 
contradicting the terms of the proof of loss. Plaintiff in error further contends 
that there was no evidence introduced authorizing the jury to find that the injury to 
the eye resulted in the manner and from the cause set forth, in that there was a 
total absence of evidence that the towel had been infected with gonococci germs, or 
that any other person infected with such germs had ever used the towel, and that 
the only evidence relied upon by the plaintiff to explain the cause of his injury, 
which was to the effect that he used the towel and that about two hours thereafter 
his eye began to burn, amounted to a mere surmise. It is further contended by the 
plaintiff in error that under the pleadings and the proof the plaintiff failed to show 
that the injury complained of was “effected solely from external, violent, and acci- 
dental means,” within the meaning of the policy sued on. 


Spalding, MacDougald & Sibley, of Atlanta, for plaintiff in error. 


J. Wightman Bowden and J. C. Bowden, both of Atlanta, for defendant in 
error. 


Jenkins, P. J. (after stating the foregoing facts). Pretermitting any dis- 
cussion of the questions raised by the record, except the one last mentioned in the 
foregoing statement of facts, there is nothing in the evidence to indicate that the 
injury complained of was effected solely from external, violent, and accidental 
means, within the meaning of the policy sued on. The evidence does not indicate 
that the use of the towel effected any violent, external injury to the eye; the evi- 
dence does not indicate that the organ had already become thus injured so as, for 
that reason and in the natural course of events, to subject it to infection from the 
ordinary use of the towel, as was the case in Bell v. State Life Ins. Co., 151 Ga. 
57, 105 S. E. 846. So far as all the plaintiff’s evidence goes to indicate, the disease 
was contracted without the intervention of any external and violent means. Since 
all germ diseases, whether contagious or infectious, are contracted by taking within 
the body the disease organisms, an insurer might be liable for the contraction of 
any such diseases, whether through the mouth, nose, eye, throat, or lungs, by rea- 
son of any ordinary exposure, but for the additional provision in the accident pol- 
icy, which distinguishes it from a health policy, that the company is liable only for 
accidental injuries effected solely through external, violent means. In the instant 
case, so far as the case made by the plaintiff shows, the gonococci germs became 
lodged and developed in the natural, normal tissues of the body, without in any 
wise being effected through any sort of external violent injury. Accordingly, there 


could be no recovery on the policy sued on, and the verdict in favor of the plain- 
tiff was unauthorized. 


Judgment reversed. 
Bell, J., concurs. 
Stephens, J., disqualified. 


On Motion for Rehearing. 

Jenkins, P. J. Plaintiff, by motion for rehearing, contends that there was no 
demurrer to the petition in the instant case, and that the proof submitted sub- 
stantially proves the case as laid, and invokes the ruling of the Supreme Court in 
Kelly v. Strouse, 116 Ga. 872, 43 S. E. 280, that “it is not the office of a motion 
for a new trial to call in question the legal sufficiency of the pleadings of the plain- 
tiff.” The case referred to was not overlooked by this court, but the principle 
stated has no application in the instant case, for the reason that the suit as brought 
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did not set forth, or attach as an exhibit, the master policy issued by the defendant 
company to the employer of the plaintiff, but merely set forth the group certificate 
issued to the plaintiff. The benefits payable under the group certificate issued to 
the plaintiff, and set forth by the suit, were subject to and dependent upon the 
terms and conditions of the master or group policy issued to the employer, and 
identified by the certificate. As introduced in evidence, this master policy con- 
tained the provision set forth by the syllabus, that compensation as sued for was 
payable on account of injuries “effected solely through external, violent, and 
accidental means.” 
Rehearing denied. 


MYERS vy. ANTI-AUTOMOBILE THIEF ASS’N et al. (No. 29024.) 
Supreme Court of Kansas. Jan. 11, 1930. 
283 Pacific Reporter 503. 
(Syllabus by the Court.) 
INSURANCE—SOLICITOR EMPLOYED TO SECURE AUTOMOBILE. 

OWNERS’ ASSOCIATION MEMBERS HELD UNDER EVIDENCE UN- 

AUTHORIZED TO CONCLUDE ORAL ACCIDENT INSURANCE CON- 

TRACT ON BEHALF OF INSURER. 

The proceedings considered in an action against an insurance company on an 
oral contract of insurance, and held, the person with whom plaintiff dealt had no 
authority or apparent authority to conclude such a contract on behalf of the com- 
pany. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 


Appeal from District Court, Cowley County; Oliver P. Fuller, Judge. 

Action by Oscar Myers against the Anti-Automobile Thief Association and the 
Continental Life Insurance Company. Judgment for plaintiff, and defendant last 
named appeals. Reversed and remanded, with directions. 

. James A. McDermott and Richard B. McDermott, both of Winfield, for ap- 
pellant. 

W. L. Cunningham, D. Arthur Walker, Fred G. Leach, and Wm. E. Cunning- 
ham, all of Arkansas City, for appellee. 

Burcu, J. The action was one to recover on an oral contract of insurance 
claimed to have been made by plaintiff, Oscar Myers, with the defendant the Con- 
—— Life Insurance Company. Plaintiff prevailed, and the insurance company 
appeals. 

The Anti-Automobile Thief Association inaugurated a campaign for members. 
To promote the campaign, it desired to give to new members who requested it a 
travel accident insurance policy of the dollar a year type. To enable it to do this, 
the A. A. T. A. entered into a contract with the Continental Life Insurance Com- 
pany, dated November 1, 1925, the material portions of which read as follows: 

“Whereas, party of the first part is desirous of securing certain travel-acci- 
dent policies for distribution among its patrons and clients; and whereas, party of 
the second part is engaged in the business of insurance and is duly qualified by its 
charter and is licensed to write the kind of insurance desired: 

“Now therefore, in consideration of the mutual covenants, obligations and con- 
siderations hereinafter set forth, the said parties hereto agree as follows. 

“Company Agrees: 

“1. To issue its certain travel-accident policies to all of those patrons and 
clients of the distributor, whose name and other information concerning said pa- 
tron and client is written upon applications to be furnished by the company for 
that purpose. Such applications to be mailed to J. N. Becker, 216 Shukert Build- 
ing, Kansas City, Mo., who is hereby named registrar of the company. He will 
issue policies according to applications on the day said applications are received by 
him at his office in Kansas City, Mo. Policy to be known hereafter as Patrons 
Accident Policy, Form N. Pa 323-25, a copy of which is hereto attached and its 
provisions and conditions shall at all times determine the liability of the company 
to all patrons and clients. 

“Distributor Agrees: 


“1. To mail all applications to registrar of the company who will issue policies 
and advise the distributor of date of issue which shall be conclusive evidence of 
the perfecting of such insurance upon such person whose name appears on the ap- 
plication. * * * 
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“2. Said distributor agrees to pay J. N. Becker one dollar and seven cents 
($1.07) for each such policy, said sum to be paid in full with each application and 
in full payment of all premiums or assessments on said policies. 

“It is further understood and agreed that distributor is not by this agreement 
constituted an agent of the company nor of the corporation, and is not authorized 
to make any agreement binding upon the corporation or upon the distributor, or to 
in any manner make any contract or waive any of the conditions or agreements in 
said insurance policy.” 

The kind of policy which the company proposed to issue was one providing 
specified indemnity for loss of life, limb, sight, or time, by accidental means, in 
very limited classes of cases. It contained schedules of liberal indemnty for the 
restricted losses specified. In all other respects the policy was in the form and 
contained provisions common to accident insurance policies. The contract between 
the insurance company and the A. A. T. A. continued in force for one year. 

H. W. Berry was a solicitor of the A. A. T. A. to secure members. The 
— of doing business was described by the president of the A. A. T. A. as 
ollows: 

“These agents approached automobile owners or prospects for what is known 
as membership in the association, and solicited them along the line of selling ser- 
vice in case of theft of their cars, explained to them about the markings on a 
car, and then they sold the man a membership. He would give them an official 
receipt for the amount which he collected, and remit that part which was due the 
company to the company. 

“Q. Now, during the month of August, 1926, did your agents, in addition to 
selling an automobile protection, also sell accident or life insurance policies of any 
kind, to your knowledge? * * * A. No, we had nothing of that kind to sell. We 
had an agreement with the Continental Life Insurance Company for the furnishing 
of * * * a dollar accident policy to members of our association where the applicant 
for membership made request for same. We did not sell these policies, but gave 
them with the regular membership fee, and unless the applicant made request for 
the same, a requisition was not made on the Continental Life Insurance Company 
for a policy. However, if we did receive a request for a policy with the applica- 
tion for membership in the A. A. T. A., we then forwarded the name of the party 
with one dollar to the Continental Life Insurance Company, for a policy which 
was supposed to be sent by them to the applicant. * * * 

“Q. What was the rate per year for the A. A. T. A. insurance? A. $12.50.” 

Berry solicited Oscar Myers to become a member of the A. A. T. A. and take 
a policy. Myers testified to what occurred : 

“About the 12th or 14th of August, 1926, Mr. Berry and Mr. Crow came out 
to my place one evening. I hadn't seen him for quite awhile. He says, Oscar, I 
am protecting the farmers now. I am writing car theft association insurance, and 
also sick and accident policy with it. I asked him what he asked for it. He says, 
$15 a year; he says it protects your car and stuff, and a sick and accident policy. 
He says, you can’t afford to do without it, said it will help you out. He said it 
would draw $10 a week if I got hurt in any way, shape or form—doctor bill, hos- 
pital bill, one thing and another. I asked him and Crow to stay for supper. Fi- 
nally I took it out. I gave him a check for $8 that night. I told him I didn’t have 
the money, so he said pay part of it, and I will wait for the rest. I think I paid 
$8 that night, and the next month when I got my money where I was working, I 
gave him another check for $7. The first thing I told him, I says, Harry, when 
will I get my policy? He says, you will get the policy in about ten days, this policy 
will come from St. Louis, Mo. He said, you will be protected, he says, from the 
time you give me this check. He says I will give you a receipt. I says, all right. 
I never did get my policy, but he got his money. He said ten dollars a week when 
I wasn’t able to do nothing—I mean if I got hurt, or anything, for thirty weeks, 
the doctor bill and hospital bill. * * * I was to draw if I was blind, or got my feet 
cut off, or my arms cut off! Fifteen hundred dollars if I got one eye put out, one 
arm off, or one leg off. He said I couldn’t do without the policy. He said that it 
was the Continental Life Insurance Company of St. Louis was the company he was 
representing. He stuck up cards around the place and stamped my car all over. 

“Q. Did he do anything else? A. That is all, just stamped the car, put up no- 
tices, A. A. T. A., or something like that. I later paid him seven dollars after I 


got my money. I never got a policy from the Continental Life Insurance Com- 
pany. * * * - 
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“Q. When this fellow Berry was there, did he give you any paper or anything 
of the kind to sign when he took the money? A. He just gave me that card. It was 
about so long (indicating) ; he gave me a receipt. _ 7 

“Q. Did he have you sign any paper or anything of that kind? A. No, I 
didn’t; I never signed no paper.” . 

One fault in the solicitation was, Berry was authorized to charge $12.50 for an 
A. A. T. A. membership, and not $15. To make the official receipt provided by the 
A. A. T. A. correspond with the amount Berry charged Myers, Berry struck out 
$12.50 and inserted $15, so that the receipt read as follows: 

“(This is to be given to the member) 


“No. 9033. 
“Official Receipt 
“The Anti-Automobile Thief Association of America Topeka, Kansas. Phone 8484. 
“Aug. 16, 1926 

“Received of Oscar Myers the sum of dollars for one year’s membership in 
the A. A. T. A. of A. Make of car Ford. Type of car Touring. Commencing Aug. 
16, 1926, ending Aug. 14, 1927. 

“Cars $15.00 per year 

“Buildings $35.00 per year 

“The Anti-Automobile Thief 
Association of America 
“Per H. W. Berry.” 

The back of the receipt bore printed matter, the emblem of the A. A. T. A., 
and the prices of membership for cars and buildings. The price for cars on the 
back of the receipt was not changed. 

A. O. Crow, who was with Berry when Berry solicited Myers, told what oc- 
curred. His testimony relating to the indemnities Myers would receive in case of 
accident was similar to the testimony of Myers. Crow testified further as follows: 

“Q. Did he have any papers or documents of any kind there with him that you 
saw he carried with him? A. He had a—some kind of life insurance policy, about 
that big, square and long. Some kind of a Continental Life Insurance paper. He 
was reading a lot of this from the policy. 

“Q. A policy? <A. I don’t know whether it was a policy. He read it off of 
that paper. I didn’t pay no attention to what he was getting it from. 

“Q. Wasn’t the paper something like that? A. Yes, that looks like the very 
one he had. He read it off that paper; I don’t know whether it was that paper or 
not, but it looked like that. He had some literature around the car, all about the 
Anti-Automobile Thief Association; he had tags he put on barns and houses, and 
tags to put on cars, numbers and everything to mark them with. 

“Q. Receipt books? A. Yes, he had two or three receipt books. I would say 
one of them had the picture of the Anti-Automobile Thief Association on them, 
then the other didn’t have anything on. He gave Myers two receipts, one printed 
with red ink something like that which had the picture on the back. * * * The 
other receipt he tore out of a little book about that long. It was white paper. 
There was a little printing at the top, and he wrote the rest himself. I didn’t no- 
tice what was printed. * * * 

“Berry had one with him that looked like that policy, and in my judgment it 
was the same kind of a policy. Whatever he told them he read from the face of 
the policy. * * * 

“Q. He had this there before Myers when he was talking? A. He was in the 
car, and Oscar was setting on the running board when he had that out. He was 
‘right there present when he had that out. 


“Q. Of course, you wouldn't tell the jury that while he sat there talking to 
Myers he read over all that was in this policy, do you? A. No, there was a lot of 
it that he never did read that I know of. 


“Q. What did he say to him when he read from that instrument there, didn’t 
he? A. I don’t know whether he read from that or not; he was looking at it, 
reading to him.” 

Witnesses Allison, Alsip, and Warren testified that Berry solicited them to 
join the A. A. T. A. and take insurance policies. Each one testified he was shown 
a sample insurance policy. Each one testified the price was $12.50, but Allison tes- 
tified he paid only $11.50. There was no evidence that Myers or the insurance 
company had any information regarding these transactions. 
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As indicated, Myers signed no application or other paper, and there was no evi- 
dence that the insurance company ever heard of him or of Berry’s transaction with 
him, or received any of his money, or received any application or money from the 
A. A. T. A. for a policy to be issued to him. 

In a letter to one of Myers’ attorneys, written before the suit was commenced, 
Becker, the company’s general agent, said: 

“The Anti-Automobile Thief Association of Topeka, Kansas, purchased a 
travel and pedestrian accident policy from us for each of their new subscribers. 
Their solicitors were licensed as representatives of the Continental, but they, how- 
ever, only sold these policies as a part of the service of the A. A. T. A.” 

The president of the A. A. T. A. testified that Berry sent in a good many ap- 
plications for membership in the association, with requests for policies. The re- 
quests were forwarded to the insurance company, and, so far as the witness knew, 
the policies were issued in due time. Berry became in arrears in his accounts, and 
at the time of the trial was not connected with the association. 

The petition merely stated that for a consideration of $15 the company orally 
agreed to insure Myers against loss of life, limb, sight, or time, occasioned through 
sickness or accidental means; that, in case of accident, defendant agreed to pay 
certain sums if certain results followed; that plaintiff had an accident, which was 
described, and that certain results followed. The prayer was for $5,910, for injury 
to eyesight, doctors’ bills, hospital bills, and a weekly indemnity from date of acci- 
dent to time of trial. 

The insurance company demurred to plaintiff's evidence, and the demurrer was 
overruled. The insurance company introduced no evidence, and the court gave an 
instruction to the jury relating to apparent authority and apparent scope of author- 
ity of an agent. The giving of the instruction is assigned as error. The instruction 
afforded the jury no information respecting what apparent authority and what ap- 
parent scope of authority mean, and gave the jury no criteria by which to determine 
whether Berry had express or implied or apparent authority to make an oral contract 
of insurance of any kind. The insurance company, however, goes to the heart of 
the matter by contending the demurrer to the evidence should have been sustained, 
and in the opinion of the court determination of that question will decide the case. 

Inquiry at the insurance department reveals that Berry was never licensed as 
an agent of the insurance company. The fact being one determinable by public 
record not contestable, the court might treat it as if admitted by the parties. Rev. 
St. 1923, 60—3316, as interpreted in Hess v. Conway, 93 Kan. 246, at page 251, 144 
P. 205. The fact, however, will be ignored. The terms of the licenses referred to 
in Becker’s letter were not shown, and the fact that Berry was licensed proved 
nothing regarding the nature and extent of his authority.. There was no evidence 
Myers knew anything about the license, and it could not have generated any belief 
in his mind regarding Berry’s power. 

There was no evidence that Berry,had any express authority to make contracts 
of insurance on behalf of the company, or to collect premiums. The utmost that 
can be said is that he had authority to take from Myers an application for a policy 
of insurance on behalf of the company, much less oral contracts of insurance, or to 
collect premiums. The utmost that can be said is that he had authority to take 
from Myers an application for a policy of insurance of the kind the company was 
issuing, on a form furnished by the company to the A. A. T. A. for use in connec- 
tion with soliciting membership in the A. A. T. A. The question reduces therefore 


to whether Berry had apparent authority to make the oral contract of insurance 
pleaded. 


In order to be bound, the principal must be responsible for the appearance of 
authority which the agent manifests. The principal must permit the appearance 
knowingly, or under such circumstances that he should know of its manifestation. 
In this instance there is no evidence in the record that the insurance company knew 
what Berry was actually doing, knew even that applications which Berry took, and 
which the A. A. T. A. sent in, came from him; and there is no evidence that the 
company should have known Berry was pursuing a course of misrepresentation re- 
garding his power. 

While the insurance company contracted to furnish applications to the A. A. 
T. A., all that Berry had with him traceable to the company was a receipt book 
and a sample policy. There was in fact no evidence that he really had a receipt 
book. Crow called the white paper book a receipt book, but Myers did not tell of 
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anything that Berry receipted for, or tell anything about what Berry wrote on the 
white paper. The paper itself disappeared, although the insurance feature of the 
transaction was regarded as an important, if not the most important, part of it. 

The insurance policy which Berry had with him was used as a sample policy 
would be used in soliciting insurance. Berry made no pretense that he could write 
a policy, or issue a policy, or deliver an issued policy. Myers was to get the policy 
in about ten days, from St. Louis. In order that the policy might be sent to Myers, 
the company would of necessity have to be coterenel. As indicated, Myers signed 
no paper, and there was no evidence that any memorandum was made of terms 
which the policy should contain. 

The receipt for money which Myers paid was not the receipt of the insurance 
company. It was the receipt of the A. A. T. A., and specified on its face that it 
was for one year’s membership in the A. A. T. A., at a rate or price of $15 per 
year for a Ford touring car. 

It will be recalled that Berry went to Myers’ house in the evening, stayed for 
supper, and Myers gave his check that night. There was no evidence that Myers 
was forbidden to read, or was prevented from reading, the sample policy which 
Berry displayed and read from. 

In the case of Townsend v. Railway Co., 88 Kan. 260, 128 P. 389, the syllabus 
reads: 

“1, An act of an agent which is within the apparent, but not within the real, 
scope of his authority, is binding upon the principal, where otherwise loss would 
result to one who has in good faith relied upon such appearance. 


“2. An act is within the apparent scope of an agent’s authority when a reason- 
ably prudent person, having knowledge of the nature and usages of the business, 
is justified in) supposing that he is authorized to perform it from the character of 
the duties which are known to be entrusted to him.” 


Under the circumstances which have been stated, what was a reasonably pru- 
dent man entitled to believe respecting Berry’s power? There is but one answer to 
this question. Myers negotiated for a policy of insurance; but he was put on guard 
that it would be a policy of insurance Berry could not write, could not issue when 
written, and could not deliver when issued. Myers dealt with Berry as an agent 
having limited authority respecting the very thing negotiated for, and Myers had 
no ground for believing that he and Berry could orally agree on terms of insur- 
ance of their own invention, or on terms of insurance of their own picking and 
choosing from a form of policy before them, and bind the insurance company by 
the agreement. 

There is no need to palter about the fact that Berry produced a policy of the 
company before Myers, and pretended to read from it. Part of what he read ap- 
peared in the form of policy attached to the contract between the insurance com- 
pany and the A. A. T. A. Other portions were misread, and none of the qualifying 
restrictions and limitations were read. If Myers was deceived respecting the terms 
of the policy from which Berry read, it was his own fault. 


There is no doubt that Myers expected to receive a policy of insurance of the 
kind Berry displayed, portions of which would be as Berry represented. The suit, 
however, is not on a contract of insurance corresponding to an application for a 
policy, and is not on a contract of insurance corresponding to any kind of policy 
which the company put out. The suit is on a freak oral contract, creating strange 
liabilities, and containing none of the reasonable conditions or limitations which are 
common to accident insurance policies, and which are essential to sound insurance 
as a matter of public policy. Berry had no authority, or apparent authority, to 
conclude, then and there, such a contract on behalf of the company. 


In the case of Nichols v. Casualty Co., 113 Kan. 484, 214 P. 111, plaintiff signed 
an application for accident insurance which was correctly prepared, and a policy 
was issued in accordance with the application. In soliciting the insurance, the so- 
liciting agent represented that the policy which would be issued would insure 
against any kind of accident, and against sickness. The company did not write pol- 
icies of that character, and the policy which it issued indemnified against loss oc- 
casioned by injuries of specified classes only. Plaintiff suffered an injury not cov- 
ered by the policy, and recovered in the district court. The judgment was affirmed 
here. So far as the decision tends to sanction power of a soliciting agent to bind 
the company by an oral contract of insurance, it is disapproved. 
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The judgment of the district court is reversed, and the cause is remanded, with 
direction to sustain the demurrer to plaintiff's evidence. 
Jochems, J., did not participate in this decision. 


LIFE & CASUALTY INS. CO. v. BRAME. 
Court of Appeals of Kentucky. Dec. 10, 1929. 
22 Southwestern Reporter (2d) 439. 

1. INSURANCE—TO AUTHORIZE RECOVERY UNDER ACCIDENT POL- 
ICY, IT WAS NECESSARY TO SHOW THAT AT TIME OF ACCIDENT 
INSURED TRUCK DRIVER WAS ENGAGED IN DRIVING PUBLIC 
CONVEYANCE. 

To bring case within accident policy provision reciting that policy was ex- 
tended “to cover truck drivers, taxicab drivers, street car motormen and street 
car conductors when engaged in the line of their employment in actually driving 
or operating a public conveyance,” it was necessary to show that at time of in- 
juries resulting in death of insured truck driver, he was engaged in line of his 
employment in actually driving a public conveyance; qualifying words in policy 
relating to operating public conveyance being applicable to truck drivers or 
taxicab drivers as well as to street car motormen and conductors. 

(For other cases, see Insurance, Dec. Dig. § 452.) 


2. INSURANCE—MOTOR TRUCK USED BY INSURED GARAGE EM- 
PLOYEE IN MAKING TIRE SERVICE CALL HELD NOT “PUBLIC 
CONVEYANCE” WITHIN ACCIDENT POLICY. 

Motorcycle package truck which was being used by insured garage em- 
ployee at time of accident in making a tire service call, and which was custom- 
arily used for similar purposes, held not a “public conveyance” within accident 
insurance policy provision covering truck drivers, taxicab drivers, and others 
when engaged in actually driving or operating a public conveyance; a “public 
conveyance” being one used for transporting the public or the personal prop- 
erty of public. 

(For other cases, see Insurance, Dec. Dig. § 452.) 


3. APPEAL AND ERROR—JUDGMENT ERRONEOUS BECAUSE BASED 
ON GROUND NOT PROVED CANNOT BE SUSTAINED ON GROUND 
NEITHER PLEADED NOR PROVED. 

A judgment that is erroneous because based on a ground not supported by 


the proof cannot be sustained on another ground that is neither pleaded nor 
proved. 


(For other cases, see Appeal and Error, Dec. Dig. § 856[1].) 

Appeal from Circuit Court, McCracken County. 

Action by Beulah Brame against the Life & Casualty Insurance Co. Judg- 
— for plaintiff, and defendant appeals. Reversed and remanded for new 
Tial. 

L. B. Alexander, of Paducah, for appellant. 

A. M. Nichols and W. A. Berry, both of Paducah, for appellee. 

Cray, J. On November 12, 1928, the Life & Casualty.Company of Tennessee 
issued to Carl Brame a policy insuring him against the result of bodily injuries 
effected solely by external, violent, and accidental means strictly in the manner 
stated in the policy, and subject to all the provisions and limitations therein 
contained. Beulah Brame, the mother of the insured, was the beneficiary. In 
case the insured lost his life, the sum payable was $1,000. In addition to other 
provisions, the policy contained the following: “Subject to all of its terms and 
conditions, this policy is extended to cover a telegraph or other messenger boy, 
if injured on the street while attending to the duties of his employment, whether 
standing still, walking or riding, and also extended to cover truck drivers, taxicab 
drivers, street car motormen and street car conductors, when engaged in the 
line of their employment, in actually driving or operating a public conveyance.” 
On December 16, 1928, the insured lost his life as the result of bodily injuries 
brought about by a collision between a motorcycle which he was driving and an 
automobile. The Life & Casualty Insurance Company having denied liability, 
the beneficiary brought this action to recover on the policy, basing her right of 
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recovery solely on the ground that at the time he received the injuries which 
resulted in his death the insured was a truck driver engaged in the line of his 
employment and actually driving or operating a public conveyance. Issue was 
joined and the jury returned a verdict in favor of plaintiff. The company appeals. 

[1, 2] The only question we need determine is whether or not the court erred 
in refusing to direct a verdict in favor of the company. The evidence discloses 
that the insured was working for the Thomas Service Company, a corporation 
engaged in the garage business. Insured was a general service man who waited 
on the public. At the time of the accident he was on a tire service call, and was 
driving a Harley-Davidson motor truck called a package truck. It is a three- 
wheel vehicle with a bed 20 inches high, 20 inches wide, and 4 or 5 feet long. 
It was used to take employees to the place of trouble, and carry tires, batteries, 
and repair parts for automobiles, together with such tools as might be needed, 
and was so equipped on the occasion in question. On receiving the call from 
Sixth and Clay streets in Paducah, the insured started in that direction. When 
he reached the intersection of Sixth and Harrison streets, which is about a 
square from the place of the call, he collided with a car driven by C. H. Clements, 
and received the injuries resulting in his death. There is no escape from the 
conclusion that the words “when engaged in the line of their employment in 
actually driving or operating a public conveyance” qualify truck drivers and 
taxicab drivers as well as street car motormen and street car conductors. If 
these words had been intended only as a limitation on street car motormen and 
Street car conductors, it would not have been necessary to use any other words 
than “operating.” The employment of the word “driving” shows that the 
qualifying words were intended to apply to those persons theretofore referred to 
as drivers; that is truck drivers and taxicab drivers. Hence, to bring the case 
within the provisions of the policy it was necessary to show that at the time of 
the injuries resulting in his death the insured was not only a truck driver, but 
was engaged in the line of his employment in actually driving a public convey- 
ance. Though it be conceded that the machine he was driving was a truck, it 
remains to determine whether it was a public conveyance. Manifestly a public 
conveyance is one that is used for transporting the public or the personal property 
of the public. Here the machine was not used to carry the public, or the personal 
property of the public. It was used by the insured merely to transport him 
and the personal property of his employer. That being true, it was in no sense 
a public conveyance. Having failed to prove that the insured was actually 
engaged in driving a public conveyance at the time of the accident, it necessarily 
follows that the plaintiff was not entitled to recover under the provisions of the 
policy relied on, and that the trial court erred in overruling the company’s 
motion for a peremptory instruction. 

[3] It is suggested in argument that at the time of the accident the insured 
was a messenger, and therefore within the provisions of the policy. That ques- 
tion, however, is not before us. The case was pitched on the ground that the 
insured was a truck driver actually engaged in driving or operating a public 
conveyance, and there was no attempt to plead or prove that the insured was 
a messenger. Manifestly, a judgment that is erroneous because based on a 
ground not supported by the proof cannot be sustained on another ground that 
is neither pleaded nor proved. 

Judgment reversed, and cause remanded for a new trial consistent with this 
opinion. 


WHITMAN v. KENTUCKY CENTRAL LIFE & ACCIDENT INS. CO. 
Court of Appeals of Kentucky. Dec. 17, 1929. 
225 Southwestern Reporter (2d) 593. 

1. INSURANCE—REQUIREMENT IN ACCIDENT POLICY THAT INSUR- 
ER BE PERMITTED TO MAKE AUTOPSY, WHERE NOT FORBID- 
DEN BY LAW, HELD REASONABLE. 

Provision in accident policy giving insurance company right to make autopsy 
in case of death of insured, where not forbidden by law, in order to determirfe 
its liability under the policy, was a reasonable requirement. 


(For other cases, see Insurance, Dec. Dig. § 549.) 
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2. INSURANCE—ORDER FOR EXAMINATION OF BODY OF INSURED 
UNDER LIFE POLICY PERMITTING AUTOPSY HELD NOT ABUSE 
OF DISCRETION. 

Where life policy allowed conditional recovery in case of accidental death, 
and required that company be given opportunity to make autopsy, and where 
agent, on being informed of claim of accidental death, requested permission of 
beneficiary to make examination, where trial court in suit on policy ordered ex- 
amination of body of insured, held not abuse of discretion. 

(For other cases, see Insurance, Dec. Dig. § 549.) 


4. DISMISSAL AND NONSUIT—WHERE PARTY DECLINES TO CON- 
aa Chae VALID COURT ORDER, TRIAL COURT MAY DISMISS 
HI \ 

Where party declines to conform to valid court order, trial court has right 
to dismiss his cause for contumacy. 

(For other cases, see Dismissal and Nonsuit § 62.) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, First 
Division. 

Action by Rose Whitman against the Kentucky Central Life & Accident 
Insurance Company. From an order dismissing the petition, plaintiff appeals. 
Affirmed. 

Rose & Holladay, of Louisville, for appellant. 

Peter, Lee, Tabb, Krieger & Heyburn, of Louisville, for appellee. 

Stanley, C. The appellee, Kentuiky Central Life Accident Insurance Com- 
pany, had issued a policy on the life of Roy Whitman providing for the pay- 
ment of $100 in the event of death through natural causes and $1,000 if by acci- 
aaa Whitman died on April 13, 1929, within one year from the date of the 
policy. 

According to the insurance company, the next afternoon (which was Sun- 
day) the soliciting agent learned of Whitman’s death and that his family had 
left Louisville with the body about 9 o’clock that morning for its burial in 
Hart county. That afternoon one of the managers of the Louisville agency 
of the company called on the phone the attending physician and was informed 
by him that Whitman’s death was caused by acute dilatation of the heart with 
goiter as a contributing cause. According to the appellant, the agent of the 
company was informed about 10 o’clock Sunday morning that it was believed 
that Whitman had died as the result of an accident. This he denies. 


On April 18th, the beneficiary named in the policy (who is the appellant) 
presented to one of the officers of the company the death certificate signed by 
the attending physician and showing that the cause of Whitman’s death was 
as above stated. At that time she requested an additional blank death certificate 
for the use of another physician who she stated was of the opinion that Whit- 
man had died as the result of an accident. The company’s agent explained 
to her that, if he had died as the result of an accident, under the terms of the 
policy the insurance company was entitled to have an autopsy held. Mrs. 
Whitman stated that she would not permit that. It was also explained to her that, 
if her husband had died of heart disease, she was entitled to receive only a 
return of the premiums paid, but that, in view of her claim under the accident 
provision of the policy, in order to settle the controversy, he would pay her 
$100, the amount stipulated for death as the result of disease other than those 
excluded by the terms of the policy. She agreed to this and accepted the $100. 


Qn April 22d the company received a letter from attorneys representing 
the beneficiary, stating that they had been employed to recover $900 additional 
under the policy and would file suit to have the settlement set aside, and for 
the full amount of the policy unless payment was made. The response of the 
company, through its counsel, was to call attention to the provision of the 
policy respecting the right to have the body of the deceased examined, and 
requested such an opportunity. It was denied. 

Suit was filed and summons served on the company on May 22d, in which 
it was alleged that the insured had died from injuries sustained when “he acci- 
dentally struck his hand against a truck load of bats (he being employed in a 
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bat factory) on April 6, 1929, and. also injured the same hand in the same way 
on April 9, 1929.” On June 3d the defendant moved the court to enter an 
order allowing the defendant to have the body of the insured disinterred and 
examined in order to determine the cause of his death and its liability under 
the policy. In support of this motion it filed affidavits showing the above com- 
munications and acts, and also affidavits of the attending physician and several 
other doctors to the effect that in their opinion and examination of Whitman’s 
body would disclose conditions from which it could positively be determined 
that the insured died of diseases and not as the result of an accident. The 
plaintiff filed affidavits of several doctors who stated that in their opinion it was 
very doubtful whether under the circumstances an autopsy would reveal the 
manner of Whitman’s death. The undertaker stated that in embalming the 
body of the insured his heart had been punctured with a trocar, and a supple- 
mental affidavit of a doctor who stated that in that condition the chances would 
be greatly lessened for revealing the cause of the death. Counter affidavits 
were filed by the company. 

The trial court held the defendant was entitled to examine the body of the 
deceased and entered an order accordingly. The plaintiff filed a statement, re- 
spectful in its form, refusing to allow an exhumation of the body for the pur- 
‘pose of holding the autopsy. On motion of the defendant the court thereupon 
dismissed the petition, from which order the appeal is prosecuted. 

The policy contains this provision: “The company shall have the right and 
opportunity to examine the person of the insured when and so often as it may 
reasonably require during the pendency of any claim, and also the right and 
opportunity to make an autopsy in case of death where it is not forbidden by 
law, in order to determine its liability hereunder.” 

{1, 2] This provision is considered by the courts a reasonable requirement 
under a reasonable interpretation. Bacon on Life and Accident Insurance, § 
549. The bodies of our loved ones being regarded with great tenderness and 
jealous care, the violation of the dead and the descreation of the grave ought 
to be and are prohibited, except where it is reasonably certain that an examina- 
tion may reveal something that will show fraud or mistake, and unless it clearly 
appears necessary to accomplish the ends of justice. This court considered the 
effect and proper interpretation of a similar policy provision in Massachusetts 
Bonding & Insurance Company v. Duncan, 166 Ky. 515, 179 S. W. 472. We 
there held that a motion similar to that made in this case was addressed to the 
sound discretion of the court. Because the endeavor to have an autopsy per- 
formed was not seasonably made, and it was not shown that such an examina- 
tion of the body would probably disclose whether the assured died from acci- 
dental causes or disease, it was held in that case not to be error to overrule 
the insurance company’s motion for an exhumation and autopsy. In this case, 
at the time appellee’s agent first heard that the deceased had possibly died 
from an acidenta lIcause, even according to the evidence of the plaintiff, the 
body was then well on the way to burial in a distant place. It is not denied that, 
when it was first really claimed that he had not met death as the result of a 
disease, five days thereafter, the company requested permission of the bene- 
ficiary, who was the wife of the deceased, to make the examination. It can 
hardly be said that the company was not diligent in its efforts. The proof 
tended to show strongly that the examination would definitely determine the 
issue. Under the facts as thus disclosed, we are of the opinion that the court 
did not abuse its discretion in sustaining the motion of the defendant com- 
pany. 

[3-5] Disobedience of a valid order of the court is deemed such an inter- 
ference with the due administration of justice as to constitute contempt. 13 C. J. 
9:6R.C. L. 502. Where a party declines to conform to such a valid order, the 
trial court has the right and power to dismiss his cause for such contumacy. 
Rehkamp v. Martin, 198 Ky. 34, 247 S. W. 1115. A plaintiff in contempt is not 
entitled as a matter of right to proceed with the trial of his case. 6 R. C. L. 
526. Hence, the court properly dismissed the petition. 

The judgment is affirmed. 





Acc. ] Short v. Great Northern Life Ins. Co. 


SHORT v. GREAT NORTHERN LIFE INS. CO. (No. 27584.) 
Supreme Court of Minnesota. Dec. 13, 1929. 
228 Northwestern Reporter 440. 

1. APPEAL AND ERROR—TRIAL AMENDMENT TO COMPLAINT IN 
ACTION ON ACCIDENT POLICY CHANGING ONLY AMOUNT IN 
PRAYER, AND NOT FIGURES IN BODY OF COMPLAINT, HELD 
NOT TO PREJUDICE INSURER. 

In an action to recover, upon a policy insuring against loss of time due to 
accident, it is held that: 

An amendment to the complaint during the trial which changed only the 
amount in the prayer and not the figures in the body of the complaint, and 
which amendment was by all concerned treated as having also changed the allega- 
tions of the complaint, was without prejudice. 


(For other cases, see Appeal and Error, Dec. Dig. § 1041[2].) 


2. APPEAL AND ERROR—ONE OBJECTING TO AMENDMENT OF 
PLEADING DURING TRIAL HAS BURDEN OF POINTING OUT AL- 
LEGED PREJUDICE. (GEN. ST. 1923, § 9280). 

When one objects to the amendments of a pleading during the trial, he has 
the burden of pointing out the alleged prejudice therefrom. 
(For other cases, see Appeal and Error, Dec. Dig. § 1032[1].) 


3. INSURANCE—EVIDENCE RESPECTING INSURED’S CONDITION 
DURING CERTAIN PERIOD WAS ADMISSIBLE AS TENDING TO 
SHOW HIS CONDITION FOR PERIOD IMMEDIATELY PRIOR 
THERETO; COURT PROPERLY EXERCISED DISCRETION IN AL- 
LOWING AMENDMENT TO INSURED’S COMPLAINT TO INCLUDE 
TIME LOST ON ACCOUNT OF ACCIDENT WHILE ACTION WAS 
PENDING. (GEN. ST. 1923, § 9280). 

Evidence relating to plaintiff's condition during a certain period of time 
was admissible as bearing upon the probability of his condition for a period of 
eight months immediately prior thereto. The court correctly exercised its 
discretion in allowing an amendment to conform to the proof. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


4. INSURANCE—FINDING THAT INSURER DENIED LIABILITY ON AC- 
CIDENT POLICY, SO AS TO DISPENSE WITH NECESSITY OF 
FURTHER PROOF OF DISABILITY, HELD SUSTAINED BY EVI- 
DENCE; REOPENING CASE TO ADMIT EVIDENCE THAT INSURER 
DENIED LIABILITY AND THEREBY WAIVED PROOF OF DISABIL- 
ITY HELD NOT ABUSE OF DISCRETION. 

The evidence was sufficient to support the finding that defendant had denied 
liability. The court did not abuse its discretion in reopening the case to permit 
plaintiff to introduce the evidence therefor. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


5. CHARGE HELD ADEQUATE AND FREE FROM ERROR. 
The charge to the jury was adequate and free from error. 


6. INSURANCE—EVIDENCE RESPECTING NATURE AND EXTENT OF 
INSURED’S INJURIES HELD TO SUSTAIN VERDICT FOR INSURED 
ON ACCIDENT POLICY. 

The jury’s determination of plaintiff’s condition and the nature and extent 
of his injuries is sustained by the evidence. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from District Court, Hennepin County; Frank E. Reed, Judge. 

Action by John H. Short against the Great Northern Life Insurance Com- 
pany. From an order denying its alternative motion for judgment notwith- 
standing verdict or for a new trial, defendant appeals. Affirmed, 

A. V. Rieke, Bonita F. Rieke, and Maurice H. Rieke, all of Minneapolis 
for appellant. 
A. L. Dretchko and A. A. Tenner, both of Minneapolis, for respondent. 

Wison, C. J. Defendant appealed from an order denying its alternative mo-. 
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tion for judgment non obstante or a new trial. It insured plaintiff against acci- 
dent. The policy provided for $100 per month while wholly disabled. On Sept. 
2, 1926, plaintiff fell into an elevator shaft in a warehouse from the third to the 
first floor and claims to have been seriously injured. Notice and proof of loss 
was promptly furnished, and defendants paid various amounts aggregating $700. 
It then ceased making payments. It pleaded in its answer herein “that there- 
after the plaintiff was no longer disabled * * * said plaintiff has received 
full payment for the disability by reason of said accident.” The answer denied 
further liability. 

This action was brought to recover $800, the amount alleged to have then 
accrued subsequent to the accrual and payment of the $700. When the action 
was called for trial a year after it was commenced, plaintiff asked to amend 
his complaint so as to include an additional $1,200 for the period accruing while 
the action was pending. Defendant objected. The ruling was held in abeyance. 
The trial proceeded. Plaintiff, over objection, introduced evidence as to his 
condition subsequent to the period for which he sought the $800 and covered his 
condition down to the time of the trial. After such evidence was in the case, 
plaintiff renewed his motion to amend and on the added ground to conform to 
the proof. The motion was granted. 


[1] 1. The motion to amend was carelessly presented. It literally meant merely 
a change in the prayer for relief by asking for $2,000 instead of $800. The complaint 
was so framed in the first instance that little change was required except in the 
figures which occurred in the body of the complaint as well as in the prayer. The 
amendment should have been prepared and presented in better form. Obviously, 
however, all concerned understood the intent and purpose. No objection was made 
to this particular feature which doubtless would have been remedied had attention 
been directed to it. The charge to the jury covered the matter as if the complaint 
had been amended in a creditable form. No one was misled or harmed by this 
practice which is disapproved. 


[2] 2. The objection urged was that no notice had been given and because 
thereof the. amendment was a violation of defendant’s constitutional rights. 
Upon a motion to strike, the additional grounds of irrelevancy and incompetency 
were stated. It is to be noted that defendant stated to the court that it was 
taken by surprise but no suggestion was made as to the basis for such claim, 
nor was a definite claim made in what way it was unprepared to meet the 
issue made by the amendment, or that it had any witnesses that it would have 
produced, had it known that the new issue was to be tried. Indeed, defendant did 
not point out anything resulting from the amendment that would be prejudicial 
to it. In such a situation, when there is prejudice, the objecting party has the 
burden to satisfy the court thereof. Outcault v. Wee, 175 Minn. 443, 221 N. W. 
682. Upon the oral argument and in the brief appellant’s counsel suggests that 
defendant was not prepared to meet plaintiff’s evidence in relation to the 12 
months immediately prior to the trial. The record does not show that the trial 
court was so advised. On this important element the record is silent. The 
assertion made for the first time in this court is made in the way of argument. 
We have no way of knowing the fact. We must assume that an experienced 
counsel would have promptly disclosed to the trial court the particular facts, 
if they in truth existed, why the allowance of the amendment would be pre- 
judicial. Frankness is a strong argument before a trial court. But in this case, 
counsel tells us in oral argument that he cautioned his witnesses not to talk 
about plaintiff's condition during the 12 months immediately before the trial. 
The record shows that in the cross-examination of one or more of plaintiff’s 
witnesses he admonished them to confine themselves, in answering, to the time 
before that period. So far as the record is concerned, and that must govern 
us, appellant could have met plaintiff’s evidence as to his condition subsequent 
to the starting of the action just as well at the time of the trial as at any sub- 
sequent time. In furtherance of justice the court was authorized to allow the 
amendment. G. S. 1923, § 9280. The allowance has our approval. 

[3] 3. The evidence as to plaintiff’s condition during the 12 months immedi- 
ately preceding the trial was admissible as bearing upon his probable condition 
during the 8 months immediately prior to the commencement of the action. This 
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evidence was properly in the case before the amendment was allowed, though 
upon the record there would have been no error in allowing the amendment in 
the first instance. This evidence being in the case, it was appropriate to allow 
the amendment to conform to the proof. Defendant came into court prepared to 
assert the claim that plaintiff was not disabled during the 8 months’ period, 
and it would seem that it was subjected to no hardship by being required to 
extend its defense to the succeeding 12 months, which it studiously declined 
to do, but without suggesting that it was in possession of unavailable evidence. 
Amendments must rest largely in the trial court’s discretion, which we think 
was judicially exercised in this case. 

[4] 4. Defendant claims that under the provision of the policy, proof of loss 
must be furnished every 60 days. This is doubtful. Perhaps an erroneous claim. 
The purpose of a proof of loss is to furnish information from which the insurer 
may determine whether it has a liability. 33 C. J. 17, § 665. In a case of this 
character, where it is directed at the occurrence of an accident within the policy, 
it would seem that the statutory provision in the policy by virtue of G. S. 1923, 
§ 3417, subd. 10, requires but one proof of loss. We will, however, here assume, 
without deciding, that the language is to be construed as claimed by defendant. 
When plaintiff rested, defendant rested for the purpose of moving for a directed 
verdict. This motion was based upon the claim that plaintiff had not furnished 
proof of loss covering the periods involved in this action. Thereupon plaintiff 
asked permission to reopen the case so that he could introduce evidence to prove 
that defendant, after paying the $700, denied liability. The granting of this privi- 
lege is now assigned as error. 


Plaintiff introduced evidence tending to show that when only about $200 of 
the $800 had accrued, the state manager of defendant and one of defendant’s 
claim agents called upon plaintiff and tried to make a settlement. They threat- 
ened to withhold compensation insurance. They said: “We. owe you $200 now and 
we will give you $400 more.” The state manager said: “I will not give you an- 
othed damned cent * * * we will not give you any more [than $600] and you 
will either accept that or go without,” Plaintiff did not settle. Such declarations, 
consistent with the allegations subsequently made in the answer herein, must 
be construed as adequately supporting the finding of the jury of a denial of 
liability ; hence further proof of loss was unnecessary. 3 Dunnell’s Minn. Dig. § 
4789. 33 C. J. 32, § 694. The court did right in permitting plaintiff to reopen 
the case and prove the facts which destroyed the technical defense invoked by 
defendant to avoid the consequences of its own contract, otherwise there would 
have been a miscarriage of justice. 


[5] 5. The charge to the jury was adequate, and tersely covered all the ele- 
ments for their consideration. We have gone over the refused requests and the 


criticism of the jury and find no error, and extended discussion thereof would 
not be helpful. 


[6] Defendant challenges the sufficiency of the evidence to support the ver- 
dict. It has been generously asserted that plaintiff’s proofs rest in subjective 
symptoms. We are of the opinion that the record discloses more objective 
symptoms than the defendant is willing to recognize. The evidence introduced 
by plaintiff is direct, positive, and convincing. This man fell a dangerous dis- 
tance. He was unconscious and dazed for several hours. He had a cut on the 
top of his head which the doctor sewed up. His tongue was bitten and bleeding. 
There was a hemorrhage from the right ear and also from his mouth and nose. 
The left shoulder was hurt. He vomited several times, head and neck pained, 
and he was very dizzy. He remained in bed in the hospital for 11 weeks and 2 
days, then in bed at home until June 4, 1927, when he was taken to a hospital 
in an ambulance for examination, returned home June 14, 1927, and was in bed 
until the spring of 1928. At the time of trial, in November, 1928, he was up and 
about, but had not been able to work. All this time he had been dizzy, sick to 
his stomach, had headaches, and a stiff, sore neck. When he attempted to walk 
he fell, on account of dizziness, slept poorly, had bad dreams and irregular bowels, 
eyes were weak, and he could not read, hearing not good, passed urine abnor- 
mally frequent, complete loss of sex power, memory poor, depressed, could not 
concentrate. Doctors gave the opinion that he suffered a brain contusion, which 
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involves a distrubance and swelling of the brain and a pressure of fluid inside 
the cranial cavity. They said plaintiff's outlook for the future was bad. The 
original injuries were serious and were real. The medical experts of defendant 
do not agree with plaintiff’s experts, but that was for the jury. We are satis- 
fied that the findings of the jury are sustained by the evidence. 

Affirmed. 


DOTLICH v. SLOVENE NAT. BEN. SOC. (No. 27539.) 
Supreme Court of Minnesota. Jan. 10, 1930. 
228 Northwestern Reporter 608. 
(Syllabus by the Court.) 

1. INSURANCE—FINDING THAT REFUSAL TO PAY DISABILITY BENE- 
FITS UNDER FRATERNAL POLICY WAS BASED SOLELY ON BY- 
LAW AMENDMENTS AFTER DISABILITY SUPPORTED CONCLU- 
SION MEMBER WAS ENTITLED TO RECOVER. 

In this, an action to recover payment of disability benefits under a fraternal 
insurance policy, the findings of fact are sufficiently supported by the evidence, 
and the conclusions of law drawn therefrom are proper. 

(For other cases, see Insurance, Dec. Dig. § 827.) 

4. INSURANCE—FRATERNAL SOCIETY HELD NOT ENTITLED TO 
AMEND BY-LAWS TO PREVENT MEMBER CONTINUING TO RE- 
CEIVE DISABILITY BENEFITS WHICH HE WOULD OTHERWISE. 
BE ENTITLED TO RECEIVE INDEFINITELY. 

After plaintiff had been disabled and was receiving benefits and was still 
entitled to so receive them pursuant to the then by-law, it was not permissible, 
under the facts in this case, for the defendant to amend its by-laws in such a 
manner as to prevent plaintiff from receiving benefits. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

5. INSURANCE—ILLINOIS LAW RELATIVE TO FRATERNAL INSUR- 
ANCE CONTRACTS, NOT HAVING BEEN PLEADED OR PROVED, 
WAS NOT LAW OF CASE; ILLINOIS FRATERNAL SOCIETY’S 
AMENDMENT OF BY-LAWS LIMITING DISABILITY BENEFITS TO 
SPECIFIED SUM HELD VOID AS TO PREVIOUSLY DISABLED 
MEMBER. . 

The law of Illinois relative to such insurance contracts was not pleaded or 
proved. It was not the law of the case. The fact that it was discussed orally 
and referred to in the court’s memorandum does not change the situation. How- 
ever, under the decisions in Illinois, the amendment to the by-laws here involved, 
in so far as plaintiff’s situation is concerned, would be held unreasonable and 
void; to the same effect are decisions in this and other jurisdictions. 

(For other cases, see Insurance, Dec. Dig. §§ 719[1], 815[4].) 

6. INSURANCE—EXCLUDING PROOF OF CONDITION OF FRATERNAL 
INSURANCE SOCIETY’S BENEFIT FUND TO SHOW NECESSITY 
OF MAKING REDUCTION IN BENEFITS PAYABLE, BECAUSE NOT 
PLEADED, HELD NOT ERROR. 

Assignment of error relative to rulings of the court rejecting proffered evi- 
dence are without merit. 

(For other cases, see Insurance, Dec. Dig. § 815[4].) 

Appeal from District Court, St. Louis County; C. R. Magney, Judge. 

Action by Mike Dotlich against Slovene National Benefit Society, an insur- 
ance society. From an adverse judgment, defendant appeals. Affirmed. 

Washburn, Bailey & Mitchell and James G. Nye, all of Duluth, and Egbert 
Robertson, of Chicago, Ill., for appellant. 

Gannon & Strizich, of Hibbing, for respondent. 

Hixon, J. Appeal by defendant from a judgment against it. At the close of 
plaintiff’s case, by stipulation of counsel, the jury was dismissed and the trial 
proceeded as a court case. 

[1] 1. Defendant, Slovene National Benefit Society, is a fraternal insurance 
society organized under the laws of the state of Illinois and authorized to do 
business through subordinate lodges in the state of Minnesota. On February 
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18, 1925, plaintiff became a member of the society and was such member in good 
standing at the time of the commencement and trial of this action. As such 
member he was entitled to all benefits, rights, and privileges accruing there- 
from, including sick benefits. 

At the time when plaintiff became such member, the following by-law 
governing the payment of sick benefits to members, was in force and effect: “No 
sick benefit shall be paid for the first three days of any disease or injury. The 
rate of sick benefit shall be $1.00, $2.00, $3.00, $4.00, and $5.00 a day for a period 
of six months, and fifty cents, $1.00, $1.50, $2.00, and $2.50 a day for the succeed- 
ing period of sickness or injury until the member is declared by the physician 
to be able to work.” This by-law was amended in December, 1925 (effective 
January 1, 1926), in some particulars, but the amendment also provided that the 
member should receive benefits “until able to work.” It was under the by-law 
last referred to that plaintiff was paid benefits. Neither plaintiff nor defendant 
questioned the amount or validity of the benefit payments as they were made. 
Under both of these by-laws, if disability continued and plaintiff remained un- 
able to work, he could draw benefits as long as he lived. 

On June 14, 1927, defendant enacted a new by-law by which the one last 
named was amended in such a way as to deprive plaintiff, regardless of his 
condition, of any compensation after June 30, 1927, the change becoming effective 
as of July 1, 1927. This amendment fixed the maximum sick benefit that a 
member in plaintiff’s class could receive at $315; he had already received more 
than that amount. Plaintiff became sick and disabled on December 28, 1925, 
and so remained until the day of the trial. Following plaintiff’s sickness and 
disability, the defendant paid him monthly sick benefits and continued so to do 
up to and including June 30, 1927, when it declined and refused to make further 
payments for a reason hereinafter stated. 

Had it not been for this change in the by-laws, plaintiff would have been 
entitled to receive, and would have received, payment of the benefits as formerly. 
All the provisions of defendant’s constitution and by-laws were complied with 
by plaintiff, including the provision relative to proofs, as well as the making of 
complaint to the local lodge, appeal to the various branches, officials, and com- 
mittees as therein provided. Notwithstanding the foregoing, defendant, in an- 
swer to a communication from plaintiff, advised that he was not entitled to 
additional compensation, and formally refused to pay the same on the sole ground 
that under the amended by-laws, as amended in June, 1927, the plaintiff was not 
entitled to any additional benefits. Within a proper time after such refusal 
by defendant, plaintiff instituted the present action, which was not barred by the 
statute of limitations or any limitations contained in his contract of insurance. 

In the foregoing are found, in brief, the findings of the trial court necessary 
for consideration here. The conclusions of law follow that the plaintiff was en- 
titled to a decree and judgment, that the last amendment to the by-laws was un- 
reasonable and void as to plaintiff, and that plaintiff was entitled to recover 
the amount therein stated, together with his costs and disbursements. Judgment 
was entered accordingly. 


From a careful examination of the record, we reach the conclusion that the 
findings of fact are sufficiently supported by the evidence, and that the conclu- 
sions of law are proper. 

[2] 2. One of the contentions of defendant is that plaintiff was not incapa- 
citated; that he was and had been feigning. For years it had paid benefits to 
him without questioning the disability. The court in its memorandum stated: 
“Plaintiff's appearance and Doctor. Butchart’s testimony satisfied me that the 
plaintiff is incapacitated. I don’t think he is feigning. The exact cause of his 
illness is immaterial.” There was here a disputed question of fact. We find no 
reason for disturbing the court’s findings in this regard, and will not refer in 
detail to the evidence. Having declined to pay additional benefits, placing such 
declination on the sole ground that no further benefits were due him because 
of the amended by-law, it is likely that defendant waived any other defenses 
that it might have had to plaintiff’s claim. Black v. Central Business Association, 
162 Minn. 265, 202 N. W. 823, and cases cited. 


[3] 3. A further claim of defendant was that the necessary appeals as pro- 
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vided by the contract of insurance were not taken. Under the facts as found 
by the court, had there been any such omissions they were either prevented by 
the action of defendant or had been waived. As to this claim also we need make 
no detailed recitation. The by-laws provided that no suit should be commenced 
more than nine months after a cause of action accrued. Under the circumstances 
here there was no violation of this limitation. Bratley v. Brotherhood of Ameri- 
can Yeomen, 159 Minn. 14, 198 N. W. 128. 


[4] 4. The important question and the one which must be determined is as 
to whether the defendant might lawfully, by amending its by-laws, preclude this 
plaintiff from receiving a continuance of the benefits, which he was legally en- 
joying at the time of its adoption, and would enjoy indefinitely (if such disability 
continued) except for the amended by-law. 

The membership certificate which plaintiff received contained the following 
provisions: “It is agreed by the member holding this certificate that the certi- 
ficate, the charter or articles of incorporation, the by-laws of the society, and 
the application for membership, and medical examination, signed by the appli- 
cant, with all amendments to each thereof, shall constitute the agreement be- 
tween the society and the member; and any changes, additions or amendments 
to said charter or articles of incorporation and by-laws of the society enacted 
subsequent to the issuance of this certificate shall be binding upon the member 
and his beneficiary or beneficiaries and shall govern and control the agreement 
in all respects in the same manner as if such changes, additions or amendments 
had been made prior to and were in force at the time of the application for 
membership.” 

Does this permit an amendment of the by-laws such as is here involved 
and which entirely stops and cuts off plaintiff from receiving benefits which 
he would have received if the by-law had not been adopted? We think not. 


[5] 5. Defendant claims that, as it is an Illinois corporation doing business 
in this state, the laws of Illinois must control in construing its by-laws. The law 
of Illinois was not pleaded, nor is there anything in the record showing what 
such law is. That law is not in the case. The fact that it was discussed orally 
and in the court’s memorandum does not affect the situation. Christ v. Chicago 
& N. W. Ry. Co., 176 Minn. 592, 224 N. W. 247; 3 Dunnell Minn. Dig. (2d Ed.) 
§3786. However, if the Illinois law and decisions are to be considered, we be- 
lieve that in that state a by-law such as is here involved, under the facts in this case 
would not be held valid. Reynolds v. North American Uunion, 204 Ill. App. 316 
(writ of certiorari to the Supreme Court denied). We can find no Illinois case 
that indicates otherwise. The Illinois cases cited by defendant do not support 
its contenion and each can be readily distinguished on its facts from the case 
at bar. Amendments of by-laws adopted before the death of insured or before 
disability occurs are, in most states, placed in an entirely different category 
from unreasonable amendments such as this one was, adopted after the happen- 
ing of one or the other of such events. We do not think the defendant could 
legally under the circumstances in this case amend its by-laws so as to deprive the 
plaintiff of the benefit claimed. For Minesota decisions see: Thibert v. Su- 
preme Lodge, Knights of Honor, 78 Minn. 448, 81 N. W. 220, 47 L. R. A. 136, 79 
Am. St. Rep. 412; Tebo v. Supreme Council, 89 Minn. 3, 93 N. W. 513; Boynton 
v. M. W. of A., 148 Minn. 150, 181 N. W. 327, 17 A. L. R. 401; Mooney v. Broth- 
erhood of Railroad Trainmen, 162 Minn. 127, 202 N. W. 341, 204 N. W. 957. Other 
jurisdictions: Knights Templars and Masons’ Life Indemnity Co.. v. Jarman 
(C. C. A.) 104 F. 638, Id. 187 U. S. 197, 23 S. Ct. 108, 47 L. Ed. 139; Starling v. 
Supreme Council Royal Templars of Temperance, 108 Mich. 440, 66 N. W. 340 
62 Am. St. Rep. 709; Wuerfler v. Trustees of Grand Grove of Wisconsin Order 
of Druids, 116 Wis. 19, 92 N. W. 433, 96 Am. St. Rep. 940; Ricney v. Sovereign 
Camp of Woodmen of the World, 184 Iowa, 10, 168 N. W. 276, L. R. A. 1918F 
1116; Modern Woodmen of American v. White, 70 Colo. 207, 199 P. 965, 17 A. 
L. R. 393; Roblin v. Supreme Tent of K. M., 269 Pa. 139, 112 A. 70; Linneweber 
v. Supreme Council of C. K. A., 30 Cal. App. 315, 158 P. 229; Gaut v. American 
Legion of Honor, 107 Tenn. 603, 64 S. W. 1070, 55 L. R. A. 465; Wright v- 
Knights of Maccabees of the World, 196 N. Y. 391, 89 N. E. 1078, 31 L. R. A. 
(N. S.) 423, 134 Am. St. Rep. 838; Becker v. Berlin Ben. Soc., 144 Pa. 232, 22 A. 
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699, 27 Am. St. Rep. 624; O’Neill v. Supreme Council A. L. of H., 70 N. J. law, 
410, 57 A. 463, 1 Ann. Cas. 422; Weiler v. Equitable Aid Union, 92 Hun, 277, 36 
N. Y. S. 734; Beach v. Supreme Tent, K. of M., 74 App. Div. 527, 77 N. Y. S. 
770, affirmed, 177 N. Y. 100, 69 N. E. 281. The amendment here under consid- 
eration was not a reasonable one and could not deprive plaintiff of his rights. 
In Massachusetts, the holding seems contrary to the conclusions we have reach- 
ed. Pain v. Societe, 172 Mass. 319, 52 N. E. 502, 70 Am. St. Rep. 287. 

Defendant calls attention to the fact that in the case of Fullenwider v. Su- 
preme Council, 180 Ill. 621, 54 N. E. 485, 72 Am. St. Rep. 239 (involving a by- 
law amendment raising the rate of assessments), the case of Stohr v. Society, 
82 Cal. 557, 22 P. 1125, is cited. It is suggested that this indicates an approval 
by the Illinois court of all statements in the California case. The reasoning in 
the Stohr Case is adopted by the Massachusetts case; it is, however, to be noted 
that in the former there is an indication that the ruling might be different in a 
case where the benefit payments were to be of definite duration. In the case 
at bar there was such definiteness; the payments were to be made until the 
insured was able to work. Then too the mere citing of the California case by 
the Illinois court on the general proposition of the right to amend by-laws, and 
the force and effect to be given amendments, does not mean approval by it of 
everything stated in the opinion. Richey v. Sovereign Camp of Woodmen of 
America, supra. 

[6] 6. The assignments of error relative to the sustaining of plaintiff’s objec- 
tion to certain proffered evidence do not call for a reversal. Defendant offered 
to prove the condition of its sick benefit fund for the purpose of showing the 
necessity of making a reduction in benefits to be paid. Such necessity was not 
pleaded. It was not error to exclude such proof in this case, though that proof 
might be admissible in a proper case that involved one whose status was other 
than plaintiff’s. 

We do not find it necessary to consider cases holding that an insurance 
society, such as defendant may, under proper conditions raise its assessment, 
change beneficiaries, or change the common-law rule as to presumption of death 
after disappearance of assured. Those are matters beside the question here. 
Nor need we consider the effect of the change of the by-laws here made as af- 
fecting those who were not then receiving benefits under the old by-law. We con- 
fine ourselves to the situation presented in this case without suggestion as to 
what the holding might be under different conditions. 

We have with care taken into account all the assignments of error and 
have given full consideration to and have been greatly aided by the able argu- 
ments, both oral and written. We do not find it necessary to make further com- 
ment. 

Judgment affirmed. 

Stone, J., concurs in the result. 


METTS v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA. (No. 591.) 
Supreme Court of North Carolina. Jan. 22, 1930. 
151 Southeastern Reporter 195, 
INSURANCE — WHERE POLICY INDEMNIFIED AGAINST LOSS OF 

TIME, INSTRUCTION WAS WARRANTED REQUIRING JURY TO DE- 

TERMINE WHETHER LOSS WAS RESULT OF SICKNESS OR IN- 

ABILITY TO FIND JOB. 

Where, in action on insurance policy indemnifying against continuous loss of 
business time by sickness, evidence tended to show insured could have engaged in 
gainful occupation, but could not find a job, instruction was warranted requiring 
jury to determine whether sickness prevented insured from engaging in gainful 
occupation. 

(For other cases, see Insurance, Dec. Dig. § 669[10].) 


Appeal from Superior Court, Buncombe County; Harwood, Special Judge. 
Action by Edwin Anderson Metts against the Pacific Mutual Life Insurance 
Company of California. Judgment for plaintiff. Reversed; new trial granted. 
_ The plaintiff alleged that on or about the 2d day of May, 1921, the defendant 
issued to him its policy No. 4610130, and that thereafter, on or about the 14th day of 
January, 1924, while the policy was in force, the “plaintiff was taken sick and be- 
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came ill with a bodily disease by reason of which he was totally disabled and in- 
capacitated to do or carry on any work or occupation.” Z é 

It was further alleged “that as soon as plaintiff, acting upon the advice of his 
said physician, was able to engage in a gainful occupation, to-wit, on or about the 
Ist day of January, 1925, the plaintiff began and continued diligently to seek a 
gainful occupation until the 15th day of June, 1925, when he secured employment 
and began to engage in what he believed to be a gainful occupation.” 

The evidence discloses that the plaintiff was paid a benefit of $500 a month, as 
provided in the policy, up to December 14, 1924, and he brings suit to recover 
$3,000 benefit in accordance with the terms of said policy, covering the period from 
January 14, 1925, to June 14, 1925, aggregating $3,000. Subsequently the plaintiff 
filed an amended complaint alleging that the policy was an income policy and not a 
disability policy, and that therefore he was entitled to receive $500 per month “until 
such time as the plaintiff engages in a gainful occupation.” ; 

The policy was offered in evidence, and is denominated upon the face thereof 
“Non-Cancellable Income Policy.” The language of the policy out of which the 
controversy grows is substantially as follows: “This policy provides indemnity 
* * * for loss of time by sickness. * * * The Pacific Mutual Life Insurance Company 
of California hereby insures Edwin Anderson Metts * * * against disability com- 
mencing while this policy is in force and resulting from sickness; such disability 
* * * to be such as will result in continuous total loss of business time. * * * The 
Company will pay indemnity at the rate of $500.00 per month during the continuance 
of disability as defined above until such time as the insured engages in a gainful 
occupation.” 

The plaintiff testified that he suffered a total loss of business time on account 
of sickness “from the first part of January, 1924, until June 1925, about the middle 
of June, 1925.” On cross-examination, he testified that he had alleged in his original 
complaint that he was able to engage in a gainful occupation on the Ist day of 
January, 1925, and that his physician told him he was able to resume work after 
January 1, 1925, but with certain restrictions to the effect that he could not engage 
in any work “where it was confining, and I could not take a position out of doors.” 
Plaintiff further testified: “After the first of January I began to search for a job, 
and if I had found a job that suited me on the first of January, I would have taken 
it. If I had found a job that paid me what the company had me insured for, I 
would have taken it if it complied with the doctor’s instructions. I was acting un- 
der his instructions and restrictions, and if I found a job that suited me on the first 
of January, of course I would have taken it, and that would have ended the matter. 
That is the way I understood the contract. I found a job in March, and the doctor 
turned it down. If the doctor would have approved it, I would have taken it in 
March if it suited me and suited the doctor. I was honestly looking for a job.” 

_ The issue submitted to the jury was: In what amounts, if any, is the defend- 
ant indebted to the plaintiff? The jury answered the issue awarding $3,000 with 
interest at 6 per cent. per annum. 

From judgment upon the verdict, the defendant appealed. 

J. E. Swain, of Asheville, for appellant. 

Rollins & Smathers, of Asheville, for appellee. 

Brocpen, J. From the language employed in the policy, it seems apparent that 
disability from sickness resulting “in continuous total loss of business time” is the 
basis of awarding indemnity, such indemnity being payable during the “continuance 
of disability * * * until such time as the insured engages in a gainful occupation.” 

It is admitted that the defendant owes the plaintiff the sum of $266.65 for 

indemnity accruing prior to January 1, 1925. The question then is: Did the dis- 

ability from sickness cause the plaintiff to suffer a “total loss of business time” 
from January, 1925, until June, 1925? Thus a clear-cut issue of fact was presented. 
The plaintiff testified that he suffered a total loss of business time, due to sickness, 
from January, 1924, until June, 1925. This unequivocal testimony was qualified 
on cross-examination, but it was the function of the jury to determine the weight 
of the evidence and to find the essential facts. The case was tried upon the theory 
that the policy was a disability policy rather than an income policy. 


The defendant in apt time requested the court to give the following instruc- 
tions to the jury: 

“1. If the jury should find from the evidence that the defendant issued to the 
plaintiff the policy and contract of insurance which has been introduced in evi- 
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dence, and should further find that plaintiff filed his claim for benefits thereunder, 
and that the same were paid by the defendant at the rate of $500.00 a month from 
the time they became due until the 14th day of December, 1924, and if the jury 
should further find that on the Ist of January, 1925, the plaintiff had sufficiently 
recovered from his illness so that he was able to engage in a gainful occupation as 
contemplated by the contract of insurance, then the plaintiff would be entitled to 
recover of the defendant benefits from December 14, 1924, to January 1, 1925, which 
amount may be calculated by you, the defendant claiming that it is the sum of 
$266.65, but would not be entitled to recover of the defendant anything after the 
said Ist of January, 1925.” 

“2. If you should find from the evidence that the plaintiff was able on and af- 
ter the Ist of January, 1925, to engage in a gainful occupation from and after that 
time, but was unable to find suitable employment until June 14, 1925, he would 
not be entitled to recover benefits for that period under the terms of this contract 
of i insurance, and it will be your duty to so answer the issue.’ 

“3. Under this contract of insurance the defendant would not be due the plain- 
tiff any thing by reason of plaintiff’s inability to find a job or secure employment. 
This contract of insurance does not insure to the plaintiff a Py or a gainful occu- 
pation, but guarantees to him an income in the sum of $500.00 per month during 
the period which he is prevented from engaging in a gainful occupation solely on 
account of bodily injury received while the policy was in force, or disease con- 
tracted while the said policy was in force, which resulted in his continuous total 
loss of business time.” 

The evidence introduced warranted the special instructions requested, and the 
omission of the trial judge to give them, as requested, constituted error. The trial 
judge gave a portion of instruction No. 3, but it would seem that the defendant 

was entitled to the instruction in its entirety. Horne v. Power Co., 141 N. C. 50, 
53 S. E. 658; Marcom v. R. Co., 165 N. C. 259, 81 S. E. 290; Parks a, Trust Co., 
195 N. C. 453, 142 S. E. 473; State v. Lee, 196 N. C. 714, 146 S. E. 8 

New trial. 


COMMERCIAL CASUALTY INS. CO. v. WHEATMAN. 
Court of Appeals of Ohio, Cuyahoga County. Oct. 7, 1929. 
169 Northeastern Reporter 712. 


INSURANCE—POLICY COVERING SICKNESS CONTRACTED NOT LESS 
THAN 30 DAYS AFTER POLICY DATE COVERED DISABILITY FROM 
RECURRING STOMACH ULCERS, IRRESPECTIVE OF PREVIOUS 
OPERATIONS. 

Policy indemnifying assured against loss resulting from sickness or disease 
contracted and disability beginning not less than 30 days after date of policy 
covered loss to assured by disability from recurrence of stomach ulcers, for 
which he had undergone operation before date of policy, of which insurer had 
full knowledge; the acceptance of assured for insurance with such knowledge 
warranting reasonable inference that the assured and company believed that 
assured had made full recovery after said operation. 


(For other cases, see Insurance, Dec. Dig. § 454.) 


Action by Ben Wheatman against the Commercial Casualty Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. Affirmed—[By Edi- 
torial Staff.] 

E. A. Binyon, of Cleveland, for plaintiff in error. 

I. Grohs and Alfred DeLorenzo, both of Cleveland, for defendant in error. 

LevINE, J. In the municipal court of Cleveland the defendant in error, Ben 
Wheatman, recovered a judgment against plaintiff in error in the sum of $1,100. 
The claim of defendant in error asserted in the trial court was that on or about 
October 1, 1927, the Commercial Casualty Insurance Company issued to him 
what is denominated as an accident and health insurance policy; that, in con- 
sideration of the issuance of said policy to him, he paid the insurance company 
the sum of $76.10; that by the terms of the policy the company agreed to in- 
demnify him for “disability by sickness”; that the policy provided for an in- 
demnity of $200 per month; that plaintiff became ill and was totally disabled 
from about November 26, 1927, until March 2, 1928; that after that period he 
was sent home from the Mayo Brothers Clinic at Rochester, Minnesota, and 
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advised by his physician to refrain from performing any work for a period of 
at least three months; that by reason thereof he claims as for partial disability, 
which is $100 per month, the sum of $300, making a total of $1,100. 

The statement of defense filed by the insurance company admitted that it 
was a corporation; admitted that it issued to the plaintiff the policy set forth 
in the amended statement of claim; and further admitted that plaintiff paid 
the sum of $76.10 as a premium therefor. The statement of defense denied that 
the assured became ill on or about November 26, 1927, and further denied that 
it was indebted to him in any sum whatsoever. 

At the conclusion of all the evidence counsel for the insurance company 
moved the court to direct the jury to return a verdict in its favor, which motion 
was overruled and exception taken. A verdict was returned for the assured in 
the sum of $1,100. A motion for new trial was filed, which was overruled, and 
due exception was taken. 

It is claimed that, under the terms of the policy, no liability attached to pay 
indemnity. We are referred to the following provisions found in the policy: 

“Does herein insure Ben Wheatman of Cleveland, Ohio, from the first day 
of October, 1927, beginning and ending at 12 o’clock noon, standard time * * 
against loss resulting directly and exclusively from sickness or disease contracted 
and disability beginning not less than thirty (30) days after the date of this 
policy above stated and while this Policy is in force and for which the Insured 
is treated by a legally qualified physician, other than himself, hereinafter re- 
ferred to as ‘such sickness’ as specified in the following parts, respectively : 

“Principal Sum of One Thousand and no/100 Dollars Monthly Accident In- 
demnity Two Hundred and no/100 Dollars Monthly Sickness Indemnity Two 
Hundred and no/100 Dollars. 

“And under Part IX, headed ‘Sickness Indemnities,’ Section (c): 

“One-half said monthly indemnities for the further period, if any, not exceed- 
ing two months, which immediately and continuously succeeds a period of at 
least one week of total disability for which indemnity is payable under the pro- 
visions of Paragraph (a) or (b) of this Part, and during which the Insured shall 
be so far disabled by ‘such sickness’ that he is prevented during at least one- 
half of his business time from performing duty or duties substantially essential 
to his occupation, and during which he shall also be under the regular care of a 
legally qualified physician.” 

A rider attached to the policy further provided: “In consideration of the 
reduced premium at which the under-mentioned Policy is issued, it is understood 
and agreed that the Schedule headed ‘Sickness Indemnities’ is hereby amended 
to eliminate any indemnity for the first seven (7) days of disability.” 

The first sentence of section P of that part of the policy headed “Standard 
Provisions” reads: “A copy of application endorsed hereon is hereby made a 
part of this contract. * * * Compliance on the part of the Insured and bene- 
ficiary with all the provisions of this policy is a condition precedent to recovery 
hereunder and any failure in this respect shall forfeit to the Company all right to 
any indemnity.” 

The first paragraph of the “Copy of the Application for This Policy” (which 
application is made a part of the policy) reads as follows: “I hereby apply to 
The Commercial Casualty Insurance Company for a policy to be based upon the 
following representation of facts: I understand and agree that the right to 
recovery under any policy which may be issued upon the basis of this applica- 
tion shall be barred in the event that any one of the following statements, 
material either to the acceptance of the risk or to the hazard assumed by the 
Company, is false, or in the event that any one of the following statements is 
false and made with intent to deceive.” 

Section 15 of the application reads as follows: “I have not had, nor am I 
now suffering from tuberculosis, paralysis, rheumatism, hernia, appendicitis, nor 
any chronic or periodic mental, or physical ailment or disease, nor am I crippled, 
or maimed, nor have I any defect in hearing, vision, mind or body, except as 
herein stated: ‘No exceptions.’” 


Section 16 reads: “I have not been confined to the house by sickness or 
accident during the last five years, nor have I consulted or been treated by a 
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physician during that time, except as herein stated: ‘In September 1926 for 
Ulcer of Stomach lasting 3 weeks.’” 

Section 17 reads: “Last physician consulted was Dr. Berger, residence 1543 
East Boulevard, date May 1927, for General Examination.” 

Section 18 reads: “I have never undergone surgical operation except as 
herein stated: Date: October 1926 for Ulcer of Stomach. Result: Good. Pol- 
icy applied for this lst day of October, 1927.” 

Signature of applicant: “Ben Wheatman.” 

We are also referred to the cross-examination of Ben Wheatman by counsel 
for the insurance company, the substance of which is a statement by the assured 
that he was operated upon for ulcer of the stomach, and that he was suffering 
from same in 1926. 

There can be no doubt that on December 3, 1926, he was operated upon by 
Dr. Hamann for ulcer of the stomach. Dr. Oldenburg, who was Wheatman’s 
physician, testified to that effect. He also stated that Ben Wheatman, his patient, 
felt fair after the operation. 

It is claimed that the indemnity of $200 per month is limited to sickness or 
disease contracted, and disability beginning, not less than 30 days after the date 
of the policy. It is pointed out that in view of the evidence, this disease re- 
sulting in disability, which was diagnosed as ulcer of the stomach, was a pre- 
existing disease; that the policy contemplated an obligation to indemnify the 
assured only for sickness or disease contracted 30 days after the date of the 
policy, and does not contemplate a pre-existing disease. 

It appears that in his application the assured did not conceal the fact that 
he was operated for ulcer of the stomach in 1926. He apparently made a fair 
recovery after the operation. There was a recurrence of same on November 26, 
1927. 

Construing the policy most liberally, as it is the duty of the court to do, we 
are of the opinion that the provision referred to does not exclude a disease or 
sickness from which the assured had previously suffered, but from which he 
had apparently recovered prior to the issuance of the policy. The policy was 
issued with full knowledge on the part of the company that on December 3, 
1926, the assured was operated upon for ulcer of the. stomach. The company 
nevertheless accepted the premium and issued the policy, and it may be reason- 
ably inferred that both the assured and the company believed that the assured 
had made a full recovery after said operation. 

We find no error in the judgment of the municipal court, and the same will 
be affirmed. 

Vickery, P. J., and Sullivan, J., concur. 


ATKINSON et al. v. RAILROAD EMPLOYES’ MUTUAL RELIEF SOC. 
Supreme Court of Tennessee. Dec. 23, 1929. 
22 Southwestern Reporter (2d) 631. 

1. INSURANCE—FILING PROOF OF DISABILITY DURING INSURED’S 
WRONGFUL SUSPENSION FROM MUTUAL BENEFIT SOCIETY 
HELD NOT CONDITION PRECEDENT TO RECOVERY OF SICK 
BENEFITS FOR SUSPENSION PERIOD. 


Filing of claim and proof of disability by member of mutual benefit society, 
as required by constitution of society for claimant of sick benefits, Held not con- 
dition precedent to insured’s recovery of benefits accruing after suspension from 
society, where provision for benefits was expressly limited in its application to 
members of society in good standing, and order of suspension was found to be 
arbitrary, unfair, and oppressive, since order of suspension constituted anti- 
cipatory breach of contract by society relieving insured of necessity of filing 
claim and proof during period of suspension. 

(For other cases, see Insurance, Dec. Dig. § 807.) 

2. INSURANCE—INSURED WRONGFULLY SUSPENDED WAS NOT RE- 
QUIRED TO TENDER DUES AS CONDITION TO RECOVERING SICK 
BENEFITS, WHERE CONSTITUTION OF SOCIETY PROVIDED FOR 
DEDUCTION OF DUES DURING DISABILITY. 

Failure of insured to pay dues in mutual benefit society after his wrongful 
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suspension held not to bar his right to recover sick benefits which should have 
been paid during period of suspension, where constitution of society provided 
that dues and assessments should be deducted from benefits during such dis- 
ability. 

(For other cases, see Insurance, Dec. Dig. § 807.) 


3. INSURANCE—WRONGFUL SUSPENSION OF INSURED PREVENTED 
MUTUAL BENEFIT SOCIETY FROM CLAIMING INSURED SEEKING 
ae SHOULD FIRST EXHAUST REMEDIES WITHIN SO- 

IETY. 

Wrongful suspension of insured from mutual benefit society deprived society 
of right to insist that insured’s failure to exhaust remedies within society pre- 
vented him from resorting to courts for relief by way of securing benefits with- 
held during period of suspension. 


(For other cases, see Insurance, Dec. Dig. § 805[1].) 


4. INSURANCE—MEMBER OF MUTUAL BENEFIT SOCIETY, UNLESS 
EXPRESSLY PROHIBITED, MAY SUE WITHOUT APPEALING TO 
TRIBUNAL WITHIN SOCIETY. 

Member of mutual benefit society may first bring suit without appealing to 
higher tribunal within the order, unless there is found incorporated in the laws 
of the order or in the contract an express inhibition to the contrary. 


(For other cases, see Insurance, Dec. Dig. -§ 805[1].) 


5. INSURANCE—WHERE ORIGINAL BILL SOUGHT DAMAGES FOR 
WRONGFUL SUSPENSION BY MUTUAL BENEFIT SOCIETY OR 
RESTORATION TO MEMBERSHIP, AND THERE WAS NO SUPPLE- 
MENTAL BILL, PLEADINGS DID NOT SUPPORT COMPLAINANT’S 
RECOVERY OF BENEFIT INSTALLMENTS ACCRUING AFTER DATE 
OF ORIGINAL BILL. 

Where bill filed by insured against mutual benefit society sought damgaes 
for breach of contract for complainant’s wrongful suspension, and in the alter- 
native that the suspension be declared wrongful, and be set aside, and that com- 
plainant be reinstated, together with prayer for general relief, pleadings were 
insufficient to support or authorize decree awarding complainant recovery of 
benefit installments for disability, as to installments accruing after filing of 
original bill, since complainant, in addition to establishing continuance of his 
disability by agreed statement of facts, should have pleaded continuance thereot 
after suit was begun as basis for additional awards by amended or supplemental 
bill. 

(For other cases, see Insurance, Dec. Dig. § 730%.) 


7. INSURANCE—GENERALLY, ONLY INSTALLMENTS IN DEFAULT AT 
TIME SUIT WAS BROUGHT MAY BE RECOVERED IN ACTION FOR 
BREACH OF INSURANCE CONTRACT. 

In action at law for breach of contract of insurance payable in weekly or 
periodical installments, it is. generally held that only those installments in default 
at time suit was brought may be recovered. 

(For other cases, see Insurance, Dec. Dig. § 666.) 


8. INSURANCE—PRAYER FOR GENERAL RELIEF IN BILL BY INSURED 
SEEKING IN ALTERNATIVE REINSTATEMENT IN MUTUAL BENE- 
FIT SOCIETY AUTHORIZED DECREE FOR BENEFIT INSTALL- 
MENTS IN DEFAULT WHEN SUIT WAS COMMENCED. 

Where bill insured in suit against mutual benefit society for damages for 
breach of contract for wrongful suspension in the alternative sought complain- 
ant’s reinstatement, together with general relief, decree for benefit installments 
in default at date suit was commenced was incidental to specific relief awarded 
by way of reinstatement, and was authorized by prayer for general relief. 

(For other cases, see Insurance, Dec. Dig. § 765.) 

Appeal from Chancery Court, Knox County; Robert M. Jones, Judge. 

Suit by James Atkinson and others against the Railroad Employes’ Mutual 


Relief Society. From the decree, complainants appeal. Modified and affirmed. 
Green, Webb & Bass, of Knoxville, for appellants. 
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Kennerly & Key, of Knoxville, for appellee. 

Swiccart, J. The original bill was filed by James Atkinson as the holder since 
1898 of a benefit certificate in the defendant society, and by the beneficiary 
named therein. The certificate provided for the payment to Atkinson of “sick 
benefits” at the rate of $8 per week. Such benefits were claimed and paid from 
= to and including the month of May, 1926, with two interruptions of short 

uration. 

On September 16, 1926, Atkinson was suspended from the society for a 
period of five years for violating article 11, section 2, of the constitution of 
the society, which provided the penalty of expulsion for a member who should 
“feign sickness or indisposition for the purpose of drawing benefits from the 
funds of the Society.” 

The bill avers that this suspension was wrongful, and that complainant 
Atkinson continued the payment of his dues after his suspension until December 
1, 1926, “but the last two checks issued by complainant in payment of his dues 
have not been cashed.” The bill was filed December 4, 1926. 

The prayer of the bill is for damages for breach of contract, after reference 
to the master to determine the amount; and “i nthe alternative that the sus- 
pension of the complainant may be declared to be wrongful, illegal, null and void 
and may be set aside, and that the complainant may be reinstated to all of his 
rights under and by virtue of his contract and the charter and by-laws of the 
defendant.” 

The bill also contains a prayer for “general relief.” 

The bill having been answered and proof taken, the chancellor found that 
the complainant had not in fact feigned illness nor violated the constitution of 
the society, but that the society had given complainant a fair trial, without mal- 
ice, and that the action of the society in ordering the suspension would not be 
reviewed. The bill was accordingly dismissed. 

This decree of the chancellor was reversed by the Court of Appeals by its 
decree, providing: “* * * That the decree of the Chancellor be, and the 
same is reversed and set aside; and this cause is remanded to the Chancery 
Court of Knox County to the end that proper decree be entered in favor of 
complainant and granting to him the relief prayed for in his bill.” 

The opinion prepared and filed by the Court of Appeals recites the con- 
currence of that court in the finding of the chancellor that Atkinson had not 
in fact violated the constitution of the society, and that his claims for benefits 
were bona fide made; but the Court of Appeals further found that the society 
had not given Atkinson a fair trial, as required by its constitution and by-laws, 
and that the action of the society in suspending him for a period of five years 
was, “under all the facts and circumstances, so unfair to him and so unjust, 
oppressive and arbitrary that it is our duty to set it aside.” See Murray v. 
Supreme Hive, etc., 112 Tenn. 665, 80 S. W. 827. Certiorari to review the decree 
of the Court of Appeals was denied by this court. 

Upon the remand, a reference to the master having first been ordered and 
then waived, the cause was finally heard by the chancellor upon an agreed 
statement of facts. 

The chancellor decreed that Atkinson “be, and he is hereby restored to 
membership in the defendant, Railroad Employes’ Mutual Relief Society, and that 
all the rights of such membership be restored to him, pursuant to the direction of 
the decree of the Court of Appeals of Tennessee.” 


Complainant was awarded a decree for the net amount of benefits payable 
from the date of his suspension to the date of the filing of the bill, after de- 
ducting the dues payable by him for that period. To this there was no exception 
by the appellee. 


The chancellor, however, denied to complainant any recovery for benefits 
for the period from the date the bill was filed, December 4, 1926, to the date 
of the decree restoring complainant to membership, August 6, 1929, more than 
two and one-half years, for the stated reason that, “since the filing of the orig- 
inal bill in this cause on December 4, 1926, the complainant had not filéd with 
the defendant proofs of his disability and right to seek or claim sick or disa- 
bility benefits, and has not made claim therefor in the manner provided by the 
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constitution by-laws, rules and regulations of the defendant society, and the 
court further being of the opinion that the complainant James Atkinson can- 
not in this cause recover for any sick benefits which might have accrued to 
him after the filing of the original bill in this cause.” 

The agreed statement of facts recites the provisions of the constitution and 
by-laws of the society, as in the foregoing quotation from the decree of the 
chancellor; and it is agreed that, since May, 1926, the date the society sus- 
pended payment of benefits, the complainant made no application for benefits, 
and filed no proofs of disability, until after the decree of the Court of Appeals 
in March, 1929. The constitution of the society provides that claims for bene- 
fits must be presented to the society “every month or every two months,” during 
disability. The constitution further makes provision for a “sick committee” who 
shall visit the sick and disabled members “at least once a week during their 
sickness or disability,” with the right “to require the claimant to submit to a 
medical examination before sick henefits are to be paid.” 

The agreed statement of facts recites: “That the physical condition of 
the complainant, James Atkinson, continued the same during the pendency of 
the suit, and is, if anything, worse now than it was at the time he brought this 
suit; that he has not at any time since the bringing of the said suit been able 
to work or perform manual labor.” 

[1] The suspension of the complainant from membership in the society 
having been finally adjudged to have been wrongful, the substantive fact which 
entitles complainant to all the benefits claimed are thus conceded; and the chan- 
cellor’s decree must be sustained, if at all, only upon formal grounds. 


It may be doubted whether the chancellor intended to deny relief to com- 
plainant because he had not filed proofs of disability or formal claims after his 
suspension. It is conceded that no such claims or proofs were filed from May 
to December, 1926; yet recovery for benefits during that period was decreed. 

Nor do we think the filing of claim and proof after suspension was necessary 
to complainant’s suit for benefits accruing thereafter. 


The constitution and by-laws of the Society do not expressly declare the 
effect of the suspension of a member; however, the provision for benefits is 
expressly limited in its application to “any member of this Society in good standing.” 
Article 11, section 1. The effect of the order of suspension was to notify the 
complainant that he was no longer a member in good standing, and his right 
to claim further benefits was thereby terminated, if the order of suspension had 
been valid or binding upon him. 

The order of suspension, having been found to be “arbitrary, unfair, and 
oppressive,” on which account it was set aside, was itself a breach of contract, 
and notice to complainant that the society would not honor his membership 
contract for a period of five years. The subsequent filing of claims for benefits 
by complainant would only have amounted to demands for performance after 
his right to make such demand had been denied. We do not think such de- 
mand was required. The order of suspension, constituting an anticipatory breach 
of the contractual obligation to pay benefits during disability, relieved com- 
plainant of his obligation to make demand in the manner provided by the con- 
stitution and by-laws of the society. If complainant was in default in the method 
or time of presenting his claim, the default was produced by, and was the direct 
result of his wrongful suspension by the society. 


In Lamborn & Co. v. Green & Green, 150 Tenn, 38, 47, 262 S. W. 467, 469, 
this court said: “Where one of the parties unequivocally refuses to go on with 
a contract, it is not necessary for the other to make a demand upon the default- 
ing party for performance.” 


It is very generally held that a wrongful and void suspension or expulsion 
of a member of a mutual benefit association operates as a notice to the member 
that dues subsequently accrued will not be received, and relieves the member 
of the necessity of a tender of such dues. Ruling Case Law, vol. 19, pp. 1275, 
1276 (Mutual Benefit Societies, § 75); Corpus Juris, vol. 45, pp. 113, 114 (Mutual 
Benefit Insurance, § 98). And by the same principle it should be held that a 
wrongful suspension relieves the member of subsequently presenting claims, for 
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benefits in the method and at the time prescribed by the society’s constitution 
for members in good standing. 

[2] Appellee here urges the failure of complainant to tender dues after his 
suspension as a bar to his right to recover benefits. The proof heard by the 
chancellor and Court of Appeals is not in the transcript on this appeal, so that 
it does not appear whether complainant proved the averment of the bill that the 
society failed to cash two checks for dues which he gave after the suspension. 
However, we do not think such tender was necessary in this case, under the 
constitution of the society, which provides (article 5, section 4): “Any member 
who is in good standing, and is tanen sick, or is disabled, shall not be allowed 
to get.in arrears, as their dues and assessments shall be deducted from their 
benefits by the Recording Secretary during such inability.” 

The complainant was disabled, and it has been adjudged that he was entitled 
to have the society consider and treat him as a member in good standing. He 
is therefore entitled to rely upon the foregoing section as excusing the pay- 
ment of dues. 

[3] We are further of opinion that the wrongful suspension of complainant 
deprives the society of any right to insist upon its contention that, by failing to 
file claim for benefits thereafter, complainant “has not exhausted his remedies 
within the Society, and until he does so, he is not entitled to resort to the courts 
for relief.” 

[4] Moreover, responding to a similar contention of a mutual benefit associa- 
tion, in Honea v. American Council, etc., 139 Tenn. 21, 23, 201 S. W. 127, this 
court said: 

“A beneficial order or association may validly stipulate that remedies must 
be so exhausted, as by an appeal to a higher tribunal of the order, provided for 
the adjudication of claims, though it may not wholly deprive its members of the 
right to invoke the aid of the courts of the land. McGuinness v. Court Elm City 
No. 1, 78 Conn. 43, 60 A. 1023, 3 Ann. Cas. 209, and note; note Ann. Cas. 1915B, 
3i8; 7: C.J. Bat. 

“But a number of the courts, this court among them, hold that, where prop- 
erty rights are involved, as here, a member may first bring suit without appeal- 
ing to the judicatories within the order, unless there is found incorporated in the 
laws of the order, or the contract, an express inhibition to the contrary. Ben- 
+: v. Grand Lodge B. L. F. (Tenn. Ch. App.) 54 S. W. 132, and cases cited 

eee 


No such express inhibition is contained in the constitution or by-laws of 
the society herein. 

[5, 6] We are, however, in accord with the chancellor in his holding that the 
pleadings in this cause will not support or authorize a decree awarding com- 
plainant a recovery for benefit installments which accrued after the filing of the 
original bill, December 4, 1926. 

While the benefit certificate issued to complainant constitutes an entire 
contract, the obligation thereby cast upon the society is severable, with a right 
of action accruing to the holder for each benefit installment payable and in 
default. Robinson v. Exempt Fire Insurance Co., 103 Cal. 1, 36 P. 955, 24 L. R. A. 
715, 42 Am. St. Rep. 93; Corpus Juris, vol. 1, p. 1112 (Actions, § 286). 

[7] So it is generally held that, in an action at law for breach of a contract 
of insurance, payable in weekly or periodic installments, only those installments 
in default at the time suit was brought may be recovered. Robinson v. Exempt 
Fire Insurance Co., supra; Baltimore, etc., Employés’ Relief Association v. Post, 
122 Pa. 579, 15 A. 885, 2 L. R. A. 44,9 Am. St. Rep. 147; Rayburn v. Pennsylvania 
Casualty Co., 141 N. C. 425, 54 S. E. 283. 

If the rule is otherwise when the suit is brought in a court of equity, it is 
because the more flexible rules of procedure in that court permit the filing of 
supplemental bills. Gibson, Suit in Chancery (Chambliss) § 683; Corpus Juris, 
vol. 21, pp. 663, 664 (Equity § 846). 

[8] In the case at bar, the chancellor’s decree on the remand directed that 
complainant’s suspension be declared void and set aside, and that he be reinstated 
to the rights of membership,in the society. This was the alternative relief asked 
in the prayer. The decree for benefit installments, in default at the date the 
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suit was commenced, was incidental to the specific relief awarded, and ‘was sup- 
ported and authorized by the prayer for general relief. Gibson Suits in Equity 
(Chambliss) §§ 556, 557. Ses 

[9] While the agreed statement of facts, submitted to the chancellor in lieu 
of reference to the master and proof, establishes the continuance of the com- 
plainant’s disability, complainant did not, by amended or supplemental bill, plead 
the continuance of his disability after the suit was begun as the basis for an 
additional award. “The rights of parties are to be determined as they were at 
the commencement of the action, unless some event happens subsequent which 
affects the matters in issue; and the court cannot consider such subsequent 
matter unless it is presented by a supplemental pleading.” Bannon vy. Jackson, 
121 Tenn. 381, 397, 117 S. W. 504, 508, 130 Am. St. Rep. 788, 17 Ann. Cas. 77; and 
see Gibson, § 555. 

The decree of the chancellor will accordingly be modified so as to provide 
that appellant James Atkinson is denied recovery for benefit accruing after the 
filing of the original bill, December 4, 1926, only because the pleadings are not 
adequate to support such a decree; and the decree of the chancellor will other- 


wise be affirmed. The costs of the appeal will be divided equally between appel- 
lant Atkinson and the appellee. 


UNITED STATES ae & GUARANTY CO. v. HARDEMAN. 
No. 2340. 
Court of Civil Appeals of Texas. El Paso. Dec. 12, 1929. 
Rehearing Denied Jan. 9, 1930. 
22 Southwestern Reporter (2d) 1112. 

1. INSURANCE—ACCIDENT POLICY ENTITLED INSURED TO “TOTAL 
DISABILITY” INDEMNITY, IF SUBSTANTIALLY UNABLE TO PER- 
FORM EVERY MATERIAL DUTY OF OCCUPATION. 

Accident policy obligating insurer to make specified weekly payments for acci- 
dental injury which shall cause “continuous total disability, and prevent the insured 
from date of accident from performing any and every duty pertaining to its occu- 
pation,” and providing for payment of lesser amount for not exceeding 52 weeks, 
if injury prevented insured “from performing one or more material duties pertain- 
ing to his occupation,” entitled insured to indemnity for total disability, if injuries 
rendered her substantially unable, in exercise of ordinary care, to perform every 
material duty pertaining to her occupation. 

(For other cases, see Insurance, Dec. Dig. § 524.) 


2. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING THAT IN- 
JURY FROM FALL CAUSED TOTAL DISABILITY WITHIN ACCI- 
DENT POLICY. 
Evidence held sufficient to support finding that injury sustained by insured in a 

fall while ice skating rendered her substantially unable to perform every material 

duty pertaining to her occupation as stenographer in law office, entitling her to re- 
cover for total and continuous disability under accident policy. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 


3. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDine 1HAT MaS- 
TOIDITIS RESULTED FROM “ACCIDENTAL BODILY INJURY 
WITHIN ACCIDENT POLICY. ; 
Evidence held sufficient to sustain finding that mastoiditis, suffered by insured, 

resulted from a fall while ice skating, and was therefore within accident policy 

provision protecting against loss “resulting directly and independently of all other 
causes from accidental bodily injury.” 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 

4. INSURANCE—ALLOWANCE OF $250 ATTORNEY’S FEES IN ACTION 
ON ACCIDENT POLICY RESULTING IN $675 JUDGMENT FOR IN- 
SURED HELD NOT EXCESSIVE. ; 
In action on accident insurance policy for disability resulting from a fall, in 

which judgment awarded plaintiff was for $675, allowance of $250 as attorney's 

fees held not excessive. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from District Court, Dallas County; Kennet Foree, Judge. 
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Action by Agnes Hardeman against the United States Fidelity & Guaranty 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Seay, Seay, Malone & Lipscomb, of Dallas, for appellant. 

White & Yarborough, of Dallas, for appellee. 

Pe.purey, C. J. Agnes Hardeman, a feme sole, filed this suit against appellant 
to recover for disability, resulting from a fall, on an accident policy carried by her 
with appellant company. She prayed for recovery as follows: (1) For total dis- 
ability for 9 weeks at $25 per week; (2) partial disability for 52 weeks at $12.50 
per week; (3) hospital expenses for three weeks at $25 per week; (4) expenses of 
an operation, $100; (5) a penalty of 12 per cent. on the principal sum alleged to 
be $226; and (6) $500 as attorney’s fees. 

Appellant filed a general demurrer and a general denial. 

It is uncontradicted that appellee, who was a stenographer in the office of a 
law firm in Dallas, Tex., had a fall while ice skating on the 18th day of Decem- 
ber, 1927; and that she had at that time an accident policy with appellant; that 
later she developed erysipelas and mastoiditis, and had an operation performed; 
that for some time, at least, she was totally disabled, and for another period 
partially so. 

The case was tried to the court, and resulted in a judgment in favor of ap- 
pellee for $225 for total disability, $425 for partial disability, $25 for hospital ex- 
penses, $81 as a penalty, and $250 for attorney’s fees. 

After the overruling of appellant’s motion for a new trial, it has appealed. 

Opinion. 

Appellant presents five questions for review, namely: (1) That appellee was 
not totally and continuously disabled from the date of the accident; (2) that the 
mastoiditis from which appellee suffered could not have been, and was not, occa- 
sioned by the fall; (3) that the judgment was for a greater amount than shown 
by the disability; (4) that the attorney’s fee allowed was in excess of that author- 
ized or permitted by the statute; and (5) that the suit was for a greater amount 
than was due at the time it was filed. : 

The policy sued upon contained, among others, the following provisions: 

“Total Loss of Time. Or, if such injury shall not result in any of the losses 
mentioned in Schedule 1, but shall cause continuous total disability, and prevent 
the Insured from date of accident from performing any and every duty pertaining 
to his occupation, the Company will pay him the weekly accident indemnity above 
specified, for the period of such disability. 

“Partial Loss of Time. Or, if such injury shall from the date of accident or 
immediately following total disability, prevent the Insured from performing one or 
more material duties pertaining to his occupation, the company shall pay one-half 
of the above specified weekly Accident Indemnity for the period of such continuous 
partial disability, but not to exceed a period of fifty-two consecutive weeks.” 


[1, 2] As to the first contention we must decide whether the facts here show 
total disability from the date of the accident which prevented Miss Hardeman 
from performing any and every duty of her occupation, and whether, if such total 
disability existed, it continued for the period of 9 weeks as allowed by the court. 

Miss Hardeman’s testimony pertinent to this question was: 


“On December 18, 1927, I fell while skating on the ice at the Ice Palace in 
Dallas, Texas. That was about 8 P. M. * * * At that time I was employed by 
the law firm of White & Yarborough, and following the accidental injury described 
above, I went back to the office which was then located at 409 North Texas Build- 
ing, Dallas, Texas. I have been working there for that firm going on 9 years now 
and so the next morning after I was hurt I went back to work, and I continued 
to work until the 23rd day of December, 1927. During all that time I had pains 
and headaches all the time, and on the 23rd of December, I went to Oklahoma, to 
Tulsa, on a visit to my folks for the Christmas Holidays. I got there on the 
morning of December 24th, 1927. My head and ear-hurt at the time. * * * I did 
not return to my work until February 20th, 1928. I was totally disabled from 
doing any kind of work for a period of 9 weeks. After the expiration of that 9 
week period I was able to work part of the time, and do a part of my duties, for 
my employers, White & Yarborough. I am their stenographer, and I write letters, 
draw petitions, answers, briefs, and such other work as a stenographer for two law- 
yers would do. * * * From the time I fell on that ice and during that entire period 
of nine weeks, I was not able to work, I was not free from pain at any time during 


Bes eae 


812 ‘The Insurance Law Journal, Vol. 74 [April, 1930 


that period, but had pain constantly, in my head and was not able to work. It was 
a severe pain and I felt like my head had bursted open. I couldn’t stand for any- 
body to walk across the floor or shut a door. * * * After I fell I went back to work 
the next morning after I fell, and I was down there at the office until December 
23, 1927, but I did not do much work because there wasn’t much that I could do. 
I was at the office doing what work I could until I went to Oklahoma to visit my 
folks for the holidays, and I left Tulsa on December 26th, and arrived in Dallas 
on the morning of the 27th. * * * From the night I was injured at the Ice Palace 
as I have described in my testimony, and following that injury and up until the 
time I went to Oklahoma, I was suffering pain all the time in my head and my ear. 
I was not able to work. I went to the office, but I did not do any work. I answered 
the telephone a little bit and stayed there a few minutes and then went on home. 
Just reported at the office, and sat around a while and then left and went home. 
I suffered pain continuously from the time I fell over the entire period of nine 
weeks, or until February 20th, 1928, and I now suffer pain continuously. As I 
state on my examination in chief, I went to the office the next day after the acci- 
dent, and I also said that I did some work, but very little. I didn’t stay there all 
day. I reported at the office each day. I do not remember that I wrote some letters 
before going to Oklahoma.” 

John White, one of her employers, testified: 

“During the time immediately prior to Christmas of 1927, I remember the time 
Miss Hardeman came to the office complaining of her head hurting her and feeling 
bad. From that time on she was not able to do any work. She came down to the 
office, and I told her to go back home, but the office is a kind of a home to her, 
and so she hung around down there, but she did not do anything because she was 
not able to do it.” 

In the case of Commonwealth Bonding & Casualty Ins. Co, v. Bryant (Tex. 
Sup.) 240 S. W. 893, the language in an accident policy was: 

“Wholly disable and prevent the insured from performing any and every kind 
kind of duty pertaining to his occupation.” 

And the Supreme Court, in passing upon the question of whether a peremptory 
charge against the insurer should have been given, used this language: 

“The court will not give such a literal interpretation to the language of this 
contract, wherein the larger weekly indemnity is promised, as to practically relieve 
the insurer of all obligation thereunder. Such would be the effect of a decision 
discharging plaintiff in error from all liability if defendant in error, after his 
injury, could do anything required of him as a railroad conductor. Hefner v. 
Fidelity & Casualty Co., 110 Tex. 605-607, 222 S. W. 966. The language of the 
policy is fairly and justly susceptible of the interpretation, which, we think, should 
be given to it, that the larger indemnity was promised if the injuries rendered the 
insured substantially unable, in the exercise of ordinary care, to perform every 
material duty pertaining to his occupation.” Citing Fidelity & Casualty Co. v. 
Getzendanner, 93 Tex. 497, 53 S. W. 838, 55 S. W. 179, 56 S. W. 326; Fidelity & 
Casualty Co. v. Joiner (Tex. Civ. App.) 178 S. W. 806 (W. of E. Ref.); North 
American Accident Ins. Co. v. Miller (Tex. Civ. App.) 193 S. W. 755 (W. of E. 
ref.); 14 R. C. L. 1316; 5 Joyce on Insurance (2d Ed.) art. 3032(c); Foglesong 
v. Modern Brotherhood of America, 121 Mo. App. 548, 97 S. W. 240; Lobdill v. 
Laboring Men’s Mutual Aid Ass’n, 69 Minn. 14, 71 N. W. 696, 38 L. R. A. 537, 
65 Am. St. Rep. 542. 

And again the court said: “Who can doubt that the insured actually believed 
that he had at least the stated degree of indemnity, under the policy, or that the 
insurer actually intended him to so believe? We are certain that any construction 
of the language of the policy more favorable to the insurer, would not accomplish, 
but would defeat, the real intent and purpose of the contracting parties.” 


While the testimony of appellee is not as satisfactory on this point as it might 
be, yet, we think her testimony as a whole, together with that of Mr. White, is 
sufficient to show that her injuries rendered her substantially unable, in the ex- 
ercise of ordinary care, to perform every material duty pertaining to her occupation, 
and that the judgment of the court based upon the conclusion that her disability 
was both total and continuous was correct. 


[3] The policy further provided that the appellant was protected “against 


loss, as hereinafter defined, resulting directly, and independently of all other 
causes from accidental bodily injuries,” and further provides: “This policy does 
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not cover any accidental bodily injury caused or contributed to directly or’ in- 
directly, by sickness or disease.” 

Appellant claims that the mastoiditis here was caused by a cold and that under 
the above provisions she cannot recover. 

The undisputed facts are that Miss Hardeman was a strong, active, and 
healthy young woman before her fall, and that immediately thereafter the left 
side of her face and her left ear were highly inflamed, and she suffered intense 
pains in her ear and head until after the operation. 

The doctors express an opinion that mastoiditis usually results from a cold 
in the head, and that it cannot be caused from a traumatism, yet Dr. Marchman, 
the physician who operated on Miss Hardeman, qualifies his opinion by saying 
that striking the mastoid with a hammer would certainly cause it. 

We think the facts are sufficient to justify the court in finding that in this 
case the fall was the cause of the mastoiditis, and appellant’s assignment raising 
that question is overruled. 

[4] The proposition relative to the amount of attorney’s fee is likewise over- 
ruled. Mr. Yarborough testified that a reasonable fee in this character of a 
case would be $500 basing his opinion upon the amount of work involved and 
upon the contingent nature of the fee. This was the only testimony offered, and 
the court, in that state of the record, found $250 to be reasonable. The judgment 
here was for $675, and we do not think the amount of fees allowed was excessive 
in view of all the facts. 

[5] The last question presented is whether the court erred in rendering 
judgment for 9 weeks’ total disability and 34 weeks’ partial disability, when only 
18 weeks had elapsed between the injury and the filing of the petition, no 
amendment setting up an additional amount as having matured at the time of 
trial having been filed. 

Appellee sued for 52 weeks’ partial disability, the full time provided for in 
the policy, and we fail to see any reason why the court should not allow that 
part of the amount sued for shown to be due at the time of trial. 

This practice was followed in the cases of State Life Ins. Co. v. Atkins (Tex. 
Civ. App.) 9 S. W. (2d) 290, and Southern Travelers’ Ass’n vy. Boyd (Tex. Civ. 
App.) 1 S. W. (2d) 446, Id. (Com. App.) 12 S. W. (2d) 183, and, where the 
amount allowed is less than the amount sued for, we fail to see any error therein. 

We have concluded that no error is shown, and the judgment of the trial 
court is therefore affirmed. 
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AUTOMOBILE 


METROPOLITAN CASUALTY INS. CO. OF NEW YORK v. COLTHURST. 
Circuit Court of Appeals, Ninth Circuit. December 9, 1929. 
Rehearing Denied January 13, 1930. 

No. 5823. 


36 Federal Reporter (2d) 559. 

1. INSURANCE—LETTER ADVISING LIABILITY INSURER’S ATTOR- 
NEY OF DISMISSAL OF SUIT AGAINST INSURED AND COMMENCE- 
MENT OF ACTION IN DIFFERENT COUNTY HELD IMMATERIAL 
IN ACTION ON POLICY. 

Letter from plaintiff's counsel, advising counsel, employed by liability insurer 
to defend action against insured that writer had dismissed suit and commenced an- 
other action in different county for same cause, held immaterial in action com- 
menced on policy after default judgment against insured as not purporting to advise 
insurer of service of process, which insured failed to forward insurer as required 
by policy. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 


-3. INSURANCE—INJURED PERSON CANNOT RECOVER FROM LIABIL- 
ITY INSURER NOT ADVISED OF SERVICE OF PROCESS ON IN- 
SURED AS REQUIRED BY POLICY. 

Person sustaining injuries as result of automobile owner’s negligence is 
under same disability as such owner to recover from liability insurer, not advised 
of service of process in action against insured as required by policy, though in- 
sured and insurer may not defeat injured party’s claim or prejudice his rights 
by agreement or collusion. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 


4. INSURANCE—INJURED PERSON, FAILING TO SEE THAT LIABIL- 
ITY INSURER WAS PROMPTLY ADVISED OF SERVICE OF PRO- 
a ee COULD NOT RECOVER ON POLICY (ST. CAL. 

) Pp. ). 

Liability insurance contract and St. Cal. 1919, p. 776, providing for suit by 
injured party under terms, or subject to terms and limitations, of policy, held to 
contemplate his compliance therewith to extent of his ability, so as to preclude 
recovery thereon by injured person failing to see that insurer was properly 
furnished with copy of complaint and summons and advised of date of service 
on insured as required by policy; it being immaterial whether injured person 
or insured furnishes such copy or information. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 


_ Appeal from the District Court of the United States for the Southern Divi- 
sion of the Northern District of California; Frank H. Kerrigan, Judge. 


: Action by Muriel E. Colthurst against the Metropolitan Casualty Insurance 
Company of New ork. Judgment for plaintiff, and defendant appeals. Reversed, 
with directions. 


Bronson, Bronson & Slaven, of San Francisco, Cal. (H. R. McKinnon, of 
San Francisco, Cal., of counsel), for appellant. 


Harry I. Stafford and Daniel R. Shoemaker, both of San Francisco, Cal., 
for appellee. 

Before Rudkin, Dietrich, and Wilbur, Circuit Judges. 

Dierricu, Circuit Judge. Upon the facts, which are stipulated, the general 
question for consideration is whether the appellee, who was injured in an auto- 
mobile accident in California resulting from the negligence of the owner of the 
automobile, is entitled to recover damages on account of the injury from the 
carrier of a policy of insurance. One Harris was the owner of the automobile, 
and to him, on May 1, 1926, the appellant issued the policy in question, which was 
written in California and was in force on June 15, 1926, when the accident oc- 
curred. Among other things, it provides that “the insolvency or bankruptcy 
of the Assured hereunder shall not release the Company from the payment of 
damages for injuries sustained or loss occasioned during the life of this policy, 
and in case execution against the Assured is returned unsatisfied because of 
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such insolvency or bankruptcy in an.action brought by the injured person or his 
or her personal representative in case death results from the accident, then an 
action may be maintained by the injured person or his or her personal repre- 
sentative against the Company under the terms of the policy for the amount 
of the judgment in the said action, not exceeding the amount of the policy.” 

At the time of its issuance, there was in force a California statute (St. 1919, 
p. 776) declaring that no policy should be issued “unless there shall be contained 
within such policy a provision that the insolvency or bankruptcy of the person 
insured shall not release the insurance carrier from the payment of damages 
for injury sustained or loss occasioned during the life of such policy and stating 
that in case judgment shall be secured against the insured in an action brought 
by the injured person * * * then an action may be brought against the com- 
pany, on the policy and subject to its terms and limitations, by such injured 
person, * * * to recover on said judgment.” Whether the provisions quoted 
from the policy and this statute are identical in meaning and effect we need 
not stop to consider. If any distinction can be drawn, it must be held that 
the policy is more favorable to the injured party, and for the purposes of decision 
we shall therefore assume that it is controlling. 


It obligates the appellant “to defend in the name and on behalf of the as- 
sured (Harris) any suit brought against the assured to enforce a claim, whether 
groundless or not, on account of damages suffered or alleged to be suffered 
under the circumstances hereinbefore described.” It also provides that it is 
subject to certain conditions, one of which is that written notice of any accident 
must be given to the company as soon as is reasonably possible, “and if suits are 
brought to enforce such a claim, the assured shall immediately forward to the 
company every summons, or other process, as soon as same shall have been 
served on him.” On December 3, 1926, appellee herein brought an action against 
Harris in the superior court of California in the county of Solano, for dam- 
ages resulting to her from the accident, and about the middle of that month 
caused summons to be served upon Harris, which summons he promptly for- 
warded to appellant. In due time an attorney who was employed by appellant 
to defend the action in the name of Harris filed a demurrer, sending a copy there- 
of to counsel for the plaintiff. Whereupon, on January 10, 1927, counsel for the 
plaintiff wrote to him acknowledging receipt of the copy and advising him that 
he had dismissed the Solano county suit and had commenced another action in 
Napa county. With the letter was inclosed a copy of the dismissal of the Solano 
county suit. It turns out that the suit in Napa county had been commenced 
on December 21, 1926, and that it was for the same cause of action covered by 
the Solano county suit. On December 30, 1926, Harris was personally served 
in San Diego courity, Cal., with complaint and summons in the Napa county 
action, but he failed to appear as required by law, and accordingly, on February 
3, 1927, his default was entered; and on May 9, 1927, judgment was rendered 
against him in favor of the plaintiff, the appellee herein, in the sum of $10,000. 
The judgment became final, and no part of it has been paid. Execution was 
issued and returned nulla bona, and it is conceded that at all times Harris was 
and is insolvent. 

Harris not only failed to appear in the action, but also neglected, until 
May 12, 1927, three days after the judgment was entered, to forward or turn 
over to appellant herein the complaint or summons which had been served upon 
him on December 30, 1926, and until May 12th neither appellant nor its attorney 
ever received any copy of the complaint or summons or any notice of the service 
thereof upon Harris. Upon receiving the summons and complaint, appellant at 
once notified Harris that he had broken one of the material conditions of the 
policy in not promptly forwarding the papers, and advised him that, by reason 
of such breach, he had forfeited his rights under the policy. Thereafter Harris, 
at his own expense, took steps to have the judgment vacated, but his motion 
was resisted by the appellee herein and ultimately denied. 

Appellee, having been unable to collect her judgment against Harris, on 
March 16, 1928, commenced this action to recover the amount of the insurance 
policy, $5,000, invoking as authority the state statute and the provision of the 
policy to which we have hereinbefore made reference. Appearing, appellant 
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in its answer set up, among other defenses, the facts of Harris’ failure to for- 
ward the summons and complaint in the Napa county suit. Trial by jury was 
waived, and, as already stated, the facts were stipulated. 

[1] We do not think the letter referred to, from one attorney to the other, 
is a material circumstance. The important consideration was that appellant should 
be advised of the service of process so that it could appear in response thereto, 
in the assured’s name, and make defense. This information the letter did not 
purport to give, and, until the defendant was served with process, appellant was 
powerless to take appropriate steps for its protection. 

[2] In that view, admittedly, because of his default in not sooner forwarding 
the summons and complaint, Harris, in case he had satisfied the judgment against 
him, could not have recovered upon the policy, and the question is whether 
or not, for like reasons, appellee is subject to the same disability. No decision 
from the California courts involving a similar question and construing the state 
statute has been drawn to our attention. Malmgren v. S. W. Ins. Co., 201 Cal. 
29, 255 P. 512, is cited but plainly the points there considered bear no reasonable 
analogy, and we would not be warranted in accepting as decisive in appellee’s 
favor one or two general expressions used in arguendo. Both parties cite our 
decision in Georgia Casualty Co. v. Boyd, 34 F.(2d) 116, but, while each may 
find some comfort in an isolated clause or sentence, manifestly the case is far 
from being a precedent for either side. We there had under consideration a 
policy which was voidable from the beginning. So also our decision in Slavens 
v. Standard Accident Ins. Co., 27 F.(2d) 859, must be construed in the light of 
the facts and issues involved. 

The decided cases in other jurisdictions are somewhat at variance. Metro- 
politan Casualty Ins. Co. v. Albritton, 214 Ky. 16, 282 S. W. 187, and Finkleberg 
v. Continental Casualty Co., 126 Wash. 543, 219 P. 12, may fairly be said to sup- 
port appellee’s contention. Contra are Roth vy. National Casualty Co., 202 App. 
Div. 667, 195 N. Y. S. 865; Schoenfeld v. New Jersey, etc., Ins. Co., 203 App. 
Div. 796, 197 N. Y. S. 606; Weiss v. New Jersey, etc., Ins. Co., 131 Misc. Rep. 836, 
228 N. Y. S. 314; Miller v. Metropolitan Casualty Ins. Co. (R. I.) 146 A. 412; 
Stacey v. Fidelity & Casualty Co., 114 Ohio 633, 151 N. E. 718; United States 
Casualty Co. v. Breese, 21 Ohio App. 521, 153 N. E. 206; Rohlf v. Great American 
Mutual, etc., 27 Ohio App. 208, 161 N. E. 232; Indemnity Ins. Co. v. Davis, 150 
Va. 778, 143 S. E. 328. And, it may be added, Finkelberg v. Continental Casualty 
Co., supra, has by the Washington court been disapproved. See Merriman v. 
Maryland Casualty Co., 147 Wash. 579, 266 P. 682. 


[3] While not all legally identical with the case before us, in principle and 
logically, we think, these cases lend support to the appellant’s contention that 
the injured person is under the same disability to which the insured would be 
subject should he pay the judgment and seek indemnity under the policy. Of 
course that does not necessarily mean that by agreement or collusion the insured 
and insurer may defeat the claim or prejudice the rights of the injured party, 
but the record here presents no consideration of that character. 


[4] The rule, as applied in some of the cases cited, is not without harsh 
consequences to the injured party. By the carelessness or willful inaction of 
the insured, who is presumptively antagonistic, one who has a just claim for 
damages may be defeated without any fault upon his part. Whether in such 
a case the standing of the injured party is no better than that of the delinquent 
insured we need not here determine. Substantial compliance with the terms 
of the policy was easily within appellee’s power. She knew of the terms of the 
policy, for she sued upon it, and she could have seen to it that appellant was 
promptly furnished with a copy of the complaint and summons and advised 
of the date service was made upon Harris. It would have been immaterial that 
she, rather than Harris, furnished such copies and such information. Slavens 
v. Standard Accident Ins. Co. (C. C. A.) 27 F.(2d) 859. The contract and the 
statute provide for a suit “under the terms” of the policy or “subject to its 
terms and limitations,” and we think, in the most favorable view to the injured 
party, it was contemplated he would comply with such terms to the extent of 
his ability. Whether he is subject to conditions over which he has no control 
we do not determine. 
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The judgment is reversed, with directions to take further proceedings not 
out of harmony herewith. 

On Petition for Rehearing. 

Upon a reconsideration of the record, we are inclined to think that the 
inference of knowledge on the part of the appellee of the contents of the policy 
at the time she commenced the original action is not warranted. However, in 
view of our more recent decision in Royal Indemnity Company v. Morris (No. 
5824) 36 F.(2d) ——, the consideration is now of no importance, for, in harmony 
with the ruling there made upon the general question common to both cases, 
the judgment must be reversed, and upon that ground it is reversed. 





RENT-A-CAR CO. v. GLOBE & RUTGERS FIRE INS. CO. (No. 46.) 
Court of Appeals of Maryland. Jan. 8, 1930. 
148 Atlantic Reporter 252. 

1, INSURANCE—DESIGNATION OF BOTH SELLER AND BUYER AS AS- 

SURED HELD NOT AFFECTED BY OTHER PROVISIONS. } 

Where, after sale of business by the R. Company, but before execution of 
formal bill of sale and chattel mortgage, insurance policy was issued naming both 
seller and buyer as the assured, such designation held not affected by fact that only 4 
one address of assured was given or by provision that loss was payable as interest 
might appear to “assured and R. Company.” 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 


2. INSURANCE—AGREEMENT IS MERE PERSONAL CONTRACT NOT 
INCIDENTAL TO OR TRANSFERABLE WITH SUBJECT-MATTER 
UNLESS BY VIRTUE OF SPECIAL STIPULATIONS. 

An agreement of insurance against fire is mere personal contract of indemnit 
not incidental to or transferable with the subject-matter, and does not run with 
it unless by virtue of special stipulations. 

(For other cases, see Insurance, Dec. Dig. § 215.) 


3. INSURANCE—MORTGAGEE HAS NO RIGHT TO BENEFIT OF POL- 
ICY ISSUED TO MORTGAGOR WITHOUT EXPRESS AGREEMENT. 
Mortgagee has no right to claim benefit of policy underwritten for owner or 

mortgagor, unless by reason of some express agreement to that effect. 
(For other cases, see Insurance, Dec. Dig. § 580[2].) 


4. INSURANCE —WHEN POLICY ISSUED TO MORTGAGOR MAKES 





. LOSS PAYABLE TO MORTGAGEE, MORTGAGEE’S RIGHTS ARE DE- 
FE a AND IT CAN ONLY COLLECT AMOUNT DUE MORT- 
» . 

$ Where policy issued to mortgagor, by provision therein or rider indorsed 
i thereon or affixed thereto, makes loss payable to mortgagee as its interest may ap- 
pear, mortgagee’s rights are derivative, and it is only entitled to receive, to extent 
F of its mortgage claim, what may be found to be due the mortgagor. 


5 (For other cases, see Insurance, Dec. Dig. § 581.) 
5. INSURANCE—MORTGAGOR AND MORTGAGEE EACH HAVE INTER- 
ESTS WHICH THEY MAY INSURE IN SEPARATE POLICIES OR IN 

SINGLE POLICY. ; 5 

Mortgagor and mortgagee of either realty or personalty each has insurable in- 
terest in the property which they may insure in separate and distinct policies issued 
by the same or different insurers or which they may insure by single policy. 

(For other cases, see Insurance, Dec. Dig. § 115[5].) 

6. INSURANCE—UNDER POLICY PAYABLE TO MORTGAGOR AND 
MORTGAGEE AS THEIR INTERESTS APPEAR, AMOUNT DUE IS 
PAYABLE TO MORTGAGEE TO EXTENT OF ITS INTEREST AND 
RESIDUE TO MORTGAGOR. 

Under fire policy naming both mortgagor and mortgagee as assured and pro- 
viding for payment to them as their interests may appear, the amount payable un- 
der the policy is payable to the mortgagee to the extent of its interest and the 
residue, if any, to the mortgagor. 

(For other cases, see Insurance, Dec. Dig. § 581.) 
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7. INSURANCE—ASSURED SETTING FIRE TO PROPERTY COULD 
TAKE NO BENEFIT UNDER POLICY. 


(For other cases, see Insurance, Dec. Dig. § 429.) 


8. INSURANCE—UNDER POLICY INSURING MORTGAGEE AND MORT- 
GAGOR, BURNING OF PROPERTY BY MORTGAGOR DID NOT PRE- 
VENT RECOVERY BY MORTGAGEE WITHOUT PROVISION TO 
THAT EFFECT. . 
Under fire policy naming both mortgagor and mortgagee as assured and pro- 

viding for payment to them as their interests might appear, willful burning of the 

property by mortgagor did not prevent recovery by innocent mortgagee, in absence 
of contractual obligation imposing upon mortgagee responsibility for mortgagor’s 
acts. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 


9. INSURANCE—PROVISION INVALIDATING POLICY FOR FRAUD 
HELD NOT TO PREVENT INNOCENT MORTGAGEE FROM RE- 
COVERING BECAUSE MORTGAGOR BURNED PROPERTY. 

Under policy naming both mortgagor and mortgagee as assured and providing 
for payment to them as their interests might appear, provision that policy should 
be void in case of fraud touching any matter relating to the insurance or the sub- 
ject thereof did not prevent recovery by innocent mortgagee where mortgagor will- 
fully burned the property. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

10. INSURANCE—“‘ASSURED” MEANS THOSE TO BE INDEMNIFIED, 
AND MAY BE SINGULAR OR PLURAL. 

In connection with fire insurance policy, the word “assured” means those who 
are to be indemnified against loss by fire, and may be singular or plural according 
- on or may be plural at beginning of contract and singular at time 
of loss. 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 


11. INSURANCE—MORTGAGEE HELD ‘ENTITLED TO HAVE CLAIM 
THAT BURNING BY MORTGAGOR WAS WITHOUT ITS PRIVITY 
AND CONSENT SUBMITTED TO JURY. 

In action on fire policy naming both mortgagee and mortgagor as assured, 
where it appeared that mortgagor willfully burned the property, mortgagee was 
entitled to have submitted to the jury its defense that mortgagor set the property 
on fire without its privity and consent. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

Appeal from Baltimore City Court; Robert F. Stanton, Judge. 

_. Action by the Rent-A-Car Company and another against the Globe & Rutgers 

Fire Insurance Company. From a judgment for defendant, the named plaintiff 

appeals. Reversed and remanded as to the named plaintiff, and affirmed as to the 

other plaintiff 

Argued before Bond, C. J., and Pattison, Urner, Adkins, Offutt, Digges, and 
Parke, JJ. 

Edward L. Ward, of Baltimore (George Eckhardt, Jr., of Baltimore, on the 
brief), for appellant. 

Leonard A. Weinburg and Howard A. Sweeten, both of Baltimore, for appellee. 

ParkKE, J. The Rent-A-Car Company is a corporation which, at its principal 
office located at 701 East Baltimore street, and a branch office at 1239-41 Light 
street and a second in the 3700 block of Eastern avenue, carried on in Baltimore in 
April, 1926, the business of renting automobiles for hire. About the middle of No- 
vember, 1927, the business of the corporation, together with its automobiles and 
equipment and the unexpired term of its lease for 1239-41 Light street, was sold to 
Myer M. Astrin, trading as Myers Drive-It-Yourself Company, for $16,000, and on 
December 1, 1927, the sale was completed by a delivery to the purchaser, who paid 
$1,000 in cash and agreed to pay the remainder in monthly installments and to se- 
cure the seller by a lien on the automobiles purchased. Before the various doc- 
uments of title contemplated by the seller and buyer were executed, an insurance 
policy was issued by the Globe & Rutgers Fire Insurance Company to Myer M. 
Astrin, trading as Myers Drive-It-Yourself Company, and the Rent-A-Car Com- 
pany, to insure them for one year from December 1, 1927, against loss or damage 
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by fire, lightning, and transportation, or by theft, robbery, and pilferage in an 
amount not in excess of $13,500 of the actual cash value of the sold automobiles 
at the time of happening of any loss or damage because of any of the perils against 
which the insurance was written. The premium was paid by the buyer, the policy 
was handed to him on December 1, 192) and he gave it to the seller to hold. On 
December 14, 1927, the parties put in documentary form their contract by the Rent- 
A-Car Company executing and delivering to Myer M. Astrin, trading as Myers 
Drive-It-Yourself Company, a bill of sale for the automobiles sold and a sublease 
for the unexpired term in the Light street premises; and Myer M. Astrin, trading 
as set forth, executing and delivering to the seller a chattel mortgage on the auto- 
mobiles sold to secure the payment of the residue of the purchase price of $15,000 
in monthly installments of not less than $150. The contemporaneous execution and 
successive delivery and recording of these legal instruments were in fulfillment of 
the agreement between the parties and simply evidenced in a formal manner the 
terms of the bargain and sale, and, so, did not change in any respect the relation 
of the assured to each other or to the insurer. 

The buyer remained in possession of the premises and the subject-matter of 
the policy until January 3, 1928, when a fire occurred.: The mortgagee and mort- 
gagor complied with the preliminary requirements of the policy, and they and the 
insurer having agreed that any action by the underwriter in investigating the cause 
of the fire and in ascertaining the amount of the loss and damage to the property 
by fire should not affect any right or liability of either the assured or the insurer 
under the policy, and the parties not being able to agree as to the amount of the 
loss, appraisers were named, who selected an umpire, and the three, conformably to 
the terms of the policy, appraised the sound value of 31 automobiles before the 
fire at $8,600, and the actual damage by fire at $5,275. The insurer declined to pay 
the loss. In an action at law brought by both of the named assured, the insurer 
successfully set up the defense that the plaintiff Myer M. Astrin wrongfully set fire 
to the premises to collect the insurance on the automobiles; and the judgment at 
nisi prius was in favor of the defendant. 

The evidence on the record is that Astrin was the sole incendiary, and that the 
Rent-A-Car Company, through its agents and servants, neither instigated, knew of, 
nor participated in Astrin’s wrongful act. Astrin has not appealed, and the Rent- 
A-Car Company concedes, for the purpose of this appeal, the guilt of Astrin. So, 
the material facts will sufficiently appear from the preceding statement and the 
following relevant portions of the policy of insurance: 

“The Globe and Rutgers Fire Insurance Company, Incorporated, of the City 
of New York, in consideration of the premium hereinafter mentioned does insure: 
A. The assured named herein, for the term herein specified, to an amount not ex- 
ceeding the actual cash value of the property at the time any loss or damage occurs, 
nor, in any event, the limits of liability, if any, herein specified, against direct loss 
or damage from the perils specifically insured against herein to the automobiles 
So and the equipment usually attached thereto. * * * 

“Name of Assured: Myers Drive-It-Yourself Co. & Rent-A-Car Co. 

“Address of Assured: (No.) 1241 (Street) Light St., (City) Baltimore (Coun- 
ty) (State) Md. 

“Subject to all the provisions, exclusions, conditions and warranties contained 


in this policy, loss, if any, payable, as interest may appear, to Assured and Rent A 
Car Co, * ** 


“C,. Warranted by the Assured. * * * 


“6. The automobile described is fully paid for by the Assured and there is 
no Lien, Mortgage or other Encumbrance thereon, except as follows: (Give par- 
ticulars) Notes. 


“If purchased on a deferred payment plan, the amount unpaid is $13750. repre- 
sented by notes of $—— each. Due date of first note is 
* 


Definition of Perils. 
“F. Fire, Lightning and Transportation. 


“(a) Fire, arising from any cause whatsoever, and Lightning 
“M. * * * General Conditions. 


Misrepresentation and Fraud. 
“This entire policy shall be void * * * in case of any fraud, attempted fraud or 
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false swearing by the assured touching any matter relating to this insurance or the 
subject thereof, whether before or after a loss.” . 

[1] The policy does not present any serious difficulty of construction. The as- 
sured are specified in the appropriate and provided place as being both the buyer 
and seller. In the face of this explicit contractual definition, the circumstance that 
the address of the assured is given as 1241 Light street does not destroy the import 
of the plain terms used, since both may well have adopted a common address for 
the purposes of the policy. Moreover, the omission of the address of one of the 
then assured is immaterial. Again, the defendant relies upon the phrase “loss, if 
any, payable, as interest may appear, to Assured and Rent-A-Car Co.” to qualify 
the promise of the defendant that it “does insure the Assured named herein.” The 
complete answer to this argument is found in the fact that the nomination of the 
parties to whom payment is to be made as “Assured and Rent-A-Car Co.” is iden- 
tical in person with the policy’s first declaration of the assured as “Myers Drive- 
It-Yourself Co. & Rent-A-Car Co.”; and that if the name of the buyer were sub- 
stituted for “assured” in the second combination, the meaning and effect of the 
paragraph would remain unchanged. 


For convenience the expression “buyer” and “seller” have heretofore been used 
in speaking of the assured, but that relation ended with the completion of the sale 
when the buyer became the owner of the chattels sold, and a borrower of $15,000 
of the purchase price from the seller, who took a chattel mortgage from the buyer 
on the subject-matter of the transaction to secure the payment of the loan. Al- 
though the formal documents of title had not been executed when the policy of 
insurance was issued, yet the policy disclosed enough to advise the insurer of the 
terms of sale yet to be fulfilled. So, from the inception of the insurance, the re- 
lation of the assured to the chattels covered was that of mortgagor and mortgagee 
and the insurer wrote the policy with a knowledge of the relative rights and ob- 
ligations of the assured with respect to each other and to the subject-matter of 
the insurance. The fact that the insurer issued the policy with both the mortgagor 
and mortgagee as the original promisees distinguishes this appeal from most of 
the cases, and requires a brief statement of certain doctrines of law relative to fire 
insurance. 


[2-4] An agreement of insurance against loss by fire is a mere personal con- 
tract of indemnity against a possible loss by fire of a valuable interest in a par- 
ticular subject-matter. The policy is not incidental to or transferable with the sub- 
ject-matter and does not run with it, unless by virtue of special and foreign stipula- 
tions which either have been interpolated in or added to the contract. May on In- 
surance (4th Ed.) § 6; Joyce on Insurance (2d Ed.) §§ 23, 24. So, a mortgagee 
has no right to claim the benefit of a policy underwritten for the. owner or mort- 
gagor, unless by reason of some express agreement to that effect. Heller v. Ma- 
rine Bank, 89 Md. 602, 621, 43 A. 800, 45 L. R. A. 438, 73 Am. St. Rep. 212. Such 
a special agreement is sometimes incorporated in the body of the policy when issued 
in the form of a direction to the insurer to pay the loss to the mortgagee, or to 
him as his interest may appear (a); and often it; is later indorsed on or affixed to 
the policy in the form of a separate document or rider (b). But whether this pro- 
vision was made, by incorporation or addition, at the inception of the policy, or 
was subsequently attached as a part of the contract, with the assent of the insurer, 
the original contract remains as a contract of guaranty to the original assured, 
and the property must be his at the time of the loss, and the mortgagee does not 
recover nor collect as the party insured, but as the payee, appointee, fiduciary, or 
assignee of a party who has an insurable interest and a right to recover, which has 
been transferred in whole or in part to the assignee or fiduciary, payee, or appointee, 
with the consent of the insurer. So, if the loss be made payable to the mortgagee 
as his interest may appear, the general rule is that the mortgagee is only entitled 
to receive, to the extent of his mortgage claim, what may be found to be due the 
insured in case of loss, subject to all the defenses of the insurer as against the 
insured. As the rights of the mortgagee under such a policy are derivative, the 
mortgagee has no greater rights than those of the assured, whose breach of con- 
tract or wrongful conduct before the loss happens will be imputed to the mortgagee. 
Consequently, whether the policy be invalid, or the mortgagor forfeit his right to 
recover before the loss occurs or fraudulently cause or procure the loss, the mort- 
gagee is equally barred. The cases illustrating this principle are numerous (c). 

(c) Agric. Ins. Co. v. Hamilton, 82 Md. 88, 96-97, 33 A. 429, 30 L. R. A. 633, 
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51 Am. St. Rep. 457; Johnston v. Phoenix Inc. Co., 39 Md. 233, 240; Citizens’ Fire 
Ins. Co. v. Doll, 35 Md. 89, 109, 6 Am. Rep. 360; May on Insurance (4th Ed.) 
§§ 378, 379, 382. 

(b) Bowdoin & Brown v. Hammond, 79 Md. 173, 28 A: 769; Farmers’ Fire Ins. 
Co. v. Baker, 94 Md. 545, 51 A. 184. 

(a) Coates & Bro. v. Penn Fire Ins. Co., 58 Md. 172, 178, 42 Am. Rep. 327; 
Hough, Clendening & Co. v. Pres., etc., Fire Ins. Co., 36 Md. 398, 431; Natl. Fire 
Ins. Co. v. Crane, 16 Md. 260-293, 294, 77 Am. Dec. 289; Smith v. Germania Fire 
Ins. Co., 102 Or. 569, 202 P. 1088, annotated in 19 A. L. R. 1449-1454. 

These cases, however, are distinguishable from the one at bar because here 
the mortgagee is not the assignee, payee, appointee, or fiduciary of the mortgagor, 
but is, with the mortgagor, an original and principal promisee under the insurance 
agreement. In the instant case, the principals to the contract are the insurer and 
the mortgagor and the mortgagee, which are the assured. The promise of the 
underwriter ran to the mortgagor and mortgagee, who were to be paid any loss as 
their interest might appear. Bakhaus v. Caledonian Ins. Co., 112 Md. 676, 691-693, 
77 A. 310; Dakin v. Liverpool, etc., Ins. Co., 77 N. Y. 600, 603. The mortgagor 
and mortgagee were liable for the payment of the special premium, and were bound 
by the warranties and conditions upon which the issuance of the policy was con- 
ditioned, and by the several stipulations on the part of the assured. In order better 
to understand the relative rights of the mortgagor and mortgagee under the in- 
demnity contract, it will be necessary to consider if they each had insurable interests 
and in what manner their respective interests in the subject-matter could be guar- 
anteed against loss by fire. 


[5] It was early recognized that a mortgagor has an interest in either realty 
or personalty which may be insured, and that the mortgagee may insure the same 
property to secure his lien. Further, the mortgagor and the mortgagee may insure 
their several interests in separate and distinct policies of insurance, by the same or 
different insurers, at one or different times; and, again, they may insure their sev- 
eral interests, as was done in the instant case, by a single policy. Allen v. Mut. 
Fire Ins. Co., 2 Md. 111, 123, 124; Washington Fire Ins. Co. v. Kelly, 32 Md. 421, 
3 Am. Rep. 149; Frontier Mortgage Corp. v. Heft, 146 Md. 1, 13, 125 A. 772; 
Bakhaus v. Caledonian Ins. Co., 112 Md. 676, 691, 692, 77 A. 310; Royal Ins. Co. v. 
Stinson, 103 U. S. 25, 26 L. Ed. 473; Carpenter v. P. W. Ins. Co., 16 Pet. 495, 
10 L. Ed. 1044; Columbian Ins. Co. v. Lawrence, 2 Pet. 25, 7 L. Ed. 335; Honore 
v. Lamar Fire Ins. Co., 51 Ill. 409; Hathaway v. Orient Ins. Co., 134 N. Y. 409, 32 
N. E. 40, 17 L. R. A. 514; Foster v. Equitable, etc., Ins. Co., 2 Gray (Mass.) 216; 
Smith v. Union Ins. Co., 25 R. I. 260, 55 A. 715, 105 Am. St. Rep. 882; Joyce on 
Insurance (2d Ed.) §§ 1026, 1031, 1036, 1041; Tiffany on Real Property (2d Ed.) 
vol. 3, § 617, p. 2457. 


As was recently stated for this court by Judge Digges in Frontier Mortgage 
Corp. v. Heft, 146 Md. at page 13, 125 A. 772, 776: “The mortgagor and mortgagee 
may each insure his own interest; the first insures the property, which he may do 
for its full value as the owner thereof, the latter, to the extent of his debt, and no 
farther. The first, notwithstanding the encumbrance on his property, is entitled to 
recover the full amount of his loss, within the limits of the insurance; the latter, 
if the premises are destroyed by fire before the extinguishment of the mortgage, 
has the right to be paid his debt by the insurers, if not more than the insurance; 
and the underwriters, in such a case, become entitled to the debt, and can recover 
the same from the mortgagor, and are subrogated to the rights of the mortgagee. 
The payment of the insurance does not discharge the mortgagor from the debt, 
but the insurers become his creditors and have a right to an assignment of the 
mortgage debt from the mortgagee. The mortgagor derives no benefit from a 
policy covering the interest of the mortgage alone, but is bound to pay the mortgage 
debt to the insurers when they become his substituted creditors.” Washington Fire 
Ins. Co. v. Kelly, 32 Md. 421, 441, 3 Am. Rep. 149; Carpenter v. Providence Wash- 
ington Ins. Co., 16 Pet. 501, 10 L. Ed. 1044; Seidewitz v. Sun Life Ins. Co., 144 
Md. 508, 514-516, 125 A. 78. 


[6] The appraisement under the policy in the pending appeal determined that 
the direct loss or damage by fire to the property covered by the policy on this record 
was $5,275, and this amount was payable to the assured as their interest might ap- 
pear. Bakhaus v. Caledonian Ins. Co., 112 Md. 692, 693, 77 A. 310. If the several 
interests of the assured had been covered by a separate similar policy, for the same 
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amount of liability, the application of the principles stated by the decisions quoted 
would have resulted in the insurer paying $5,275 to the mortgagor for his loss; and 
a like sum to the mortgagee, as the mortgage debt is greater than the loss by fire; 
and therefore the insurer would become entitled to enforce the amount of the debt 
paid against the mortgagor, and to the same extent would be subrogated to the 
mortgage lien of the mortgagee. But where a single policy of insurance provides 
for the payment of the loss to the mortgagor and mortgagee as their several in- 
terests may be, the circuity of the method illustrated in the event of there being a 
separate contract of indemnity for the mortgagor and mortgagee is avoided through 
the stipulation that the loss is payable to the assured according to their respective 
and ascertained interests. As between the mortgagor and mortgagee, the interest 
of the mortgagee, being that of the legal owner of the subject-matter, is paramount 
to the interest of the mortgagor, whose interest is equitable and is called the equity 
of redemption. Accordingly, the insurer will be allowed as a credit against the 
mortgagor’s demand, the amount of loss paid or payable to the mortgagee on ac- 
count of his unsatisfied mortgage debt, and thus the payment of the loss liquidates 
both demands against the insurer. Supra. In other words, the object and effect of 
the special form of policy adopted was to insure to a limited maximum the amount 
of loss by fire occasioned to the insurable interests of both the mortgagor and the 
mortgagee at the time of the happening of the contingency against which indemnity 
was provided; and to agree that this single sum should, if there were a necessity, 
be divisible, and be payable to the mortgagee to the extent of its interest, which 
would be the amount of the mortgage debt secured by the legal title granted by 
the mortgagor, and the residue, if any, to the mortgagor, who owned the equity 
of redemption; or, if the mortgagee’s interest had theretofore been determined by 
the payment or release of the mortgage debt, that the entire loss should be pay- 
able to the owner as having regained an interest in severalty through the extinction 
of the mortgagee’s interest. 


[7, 8] The discussion thus far has been upon the hypothesis of each of the 
assured not being chargeable with the willful setting fire to the property insured, 
but if the fire be incendiary, the guilty assured can take no benefit under the policy. 
So, the evidence in this case establishing that the mortgagor willfully and corruptly 
set fire to the subject of the insurance, the mortgagor cannot recover for his loss. 
Maryland Fire Ins. Co. v. Whiteford, 31 Md. 219, 227, 1 Am. Rep. 45. The mort- 
gagee, however, appears to have been innocent of any wrongdoing. The owner’s 
act on this record was without the mortgagee’s participation, instigation, knowledge, 
acquiescence, or consent. Under these circumstances, will the fraud of one of the 
assured avoid the policy as to the innocent assured, when the legal relation between 
the two is that of mortgagee and mortgagor and owner? 


As has been stated, the agreement of the insurer is with both owner and 
mortgagee as original promisees. By the terms of the policy the promise to the 
mortgagee is not vicarious, as would be the case if his rights were derivative. The 
mortgagee has a several and distinct insurable interest, his claim as one of the 
original parties to the contract is primary, and not secondary. The contract does 
not admit of a different construction without doing violence to its plain intention. 
The mortgagee cannot be held to stand in the relation of an appointee, assignee, or 
payee of the owner without striking out the language making the mortgagee an as- 
sured and interpolating words which would indicate that the owner was the source 
of the mortgagee’s rights. Where the contracting parties have clearly expressed 
their agreement in writing, it would be a dangerous precedent for the court to 
step aside from its province to vary the natural and reasonable effect of their 
language. So long as they keep within the law, parties are at liberty to contract at 
will. Accordingly, the contract at bar must be taken as one of indemnity for each 
of the assured in his several and distinct rights. The relation of owner and mort- 
gagor and of mortgagee is not that of joint owners, as in partnership or joint 
tenancy, because the interest of one is legal and of the other equitable; and the 
right of possession of mortgagor or of mortgagee is exclusive of the right of the 
other, since the chattel mortgage provided that the mortgagor should have posses- 
sion and use of the chattels until default in the payment of the monthly installments 
of the mortgage debt. Shorter v. Dail, 122 Md. 101, 89 A. 329; Cahoon v. Miers, 
67 Md. 573, 11 A. 278; McGuire v. Benoit, 33 Md. 181; Clemmitt v. Miehle Printing 
Press & Mfg. Co., 136 Md. 385, 110 A. 713. At the time of the fire, the mortgagor 
was in actual possession and control of the chattels on his own premises, in accord- 
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ance with the terms of the chattel mortgage and as contemplated by the insurer. 
The owner’s criminal act was neither expressly directed nor in any way participated 
in by the mortgagee, and was done for the owner’s private ends and not in the 
interest of the mortgagee whose security for the loan was destroyed by the in- 
cendiary. Upon the theory of the mortgagee being an original promisee and free 
from fault, and the absence of any legal relation or contractual obligation imposing 
upon the mortgagee responsibility for the owner’s setting the chattels on fire, the 
insurance carrier cannot defeat the mortgagee’s right of recovery upon the policy 
in suit because of the owner’s incendiary act. Under such circumstances, the willful 
burning by a mortgagor in rightful possession is the act of a third person so far 
as the rights of an innocent mortgagee are concerned. As stated by Richards on 
Insurance (3d Ed.) § 231: “The policy includes loss by the incendiary act of the 
insured if insane, and includes the unintentional or careless acts of third persons, 
whether his agents or not, as well as their criminal acts; but if the fire is caused 
by the willful act of the insured himself, or of some one acting with his privity or 
consent, the insurer will be exonerated. Arson by the wife of the insured without 
his connivance would be no defense to the company.” Midland Ins. Co. v. Smith, 
6 Q. B. Div. 561, 567, 568; Henderson v. Western, etc., Ins. Co., 10 Rob. (La.) 
164, 43 Am. Dec. 176; Walker v. Phoenix Ins. Co., 62 Mo. App. 209, 218; West- 
chester Fire Ins. Co. v. Foster, 90 Ill. 121, 125; Feibelman v. Manchester Fire 
Assur. Co., 108 Ala. 180, 19 So. 540, 548; Union Ins. Co. v. McCullough, 2 Neb. 
(Unof.) 198, 203, 96 N. W. 79. 


{9] The remaining question is whether by any special term the contract of in- 
surance made an innocent mortgagee responsible in law for the guilt of the owner 
for the incendiary fire. The policy insured “against fire arising from any cause 
whatsoever.” The contract, however, was drawn subject to the condition, during 
the pendency of the risk, that the contract would be void in the event of fraud “by 
the Assured touching any matter relating to this insurance, or the subject thereof, 
whether before or after a loss.” If the contract be construed literally, the word 
“assured” in the condition quoted means both the mortgagor and the mortgagee, 
since the policy declared the assured to be “Myers Drive-It-Yourself Company & 
Rent-A-Car Co.” So, the contingency guarded against is not the fraud of either 
assured, but of both so long as of their relation is that of two principal promisees, 
and therefore neither can be affected by the independent fraud of the other in 
which he in no way acquiesced nor participated. As the respective interests of these 
promisees were not joint but separate and distinct, and as neither was the agent of 
the other, and the possession of the mortgagor, until default, was exclusive and of 
right, it is so manifestly unreasonable to cast upon an innocent party the burden 
of the guilty that it is but just to conclude that, if the insurer had intended the 
fraud of either to avoid this contract as to both, it would have employed apt words 
for that purpose. McEvoy v. Security Fire Ins. Co., 110 Md. 275, 279-281, 73 A. 
157, 22 L. R. A. (N. S.) 964, 132 Am. St. Rep. 428. This conviction is strengthened 
by leaving the letter of the policy and seeking the intention of the parties as re- 
vealed by the language used when weighed in connection with the subject of the 


contract, the interests and relation of the parties, and the purposes to be accom- 
plished by the agreement. 


[10] In the first place, the term “assured” may be singular or plural in num- 
ber according to the circumstances. The word is employed to mean those who are 
to be indemnified against a loss by fire to an insurable interest, and therefore may 
include one or more original promisees; and the assured may be plural at the be- 
ginning of the contract and singular at the happening of the loss. This is due to 
the contract being one of indemnity and to its frequently covering different interests 
in the subject-matter. The contract now under consideration affords an illustra- 
tion of the suggested probabilities. As originally written the policy was issued to 
the owner and mortgagee of chattels to indemnify them against loss by fire as their 
several and distinct interests would appear at the happening of the contingency. 
If on that occurrence the sum payable was in excess of the mortgage debt, there 
would be an interest in both the owner and the mortgagee on account of which 
each would receive from the insurer a proportionate amount of the insurance pay- 
able: and the insured, according to the terms of the policy, would be plural in 
number and comprise the owner and the mortgagee (a). Again, if before the loss 
the owner had paid the mortgagee the debt, the mortgagee would have no loss to be 
indemnified, and, so, the total insurance would be paid to the owner, and he would 
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be the sole assured (b). And, thirdly, which was as it happened, if the amount of 
loss payable be less than the unpaid mortgage debt, the whole would be paid by the 
underwriter ‘to the mortgagee, which would be the single claimant (c). In every 
one of these instances, the underwriter would pay in. strict compliance with the 
stipulations of the contract, and yet the assured would be different in every case. 
If the second illustration were applicable to the situation, the mortgagee would not 
be an assured, and if the mortgagee had been the incendiary, the fraudulent act 
would not have avoided the policy; the owner being guiltless of any misconduct. 
So, by this touchstone it appears that the word “assured” is not to be taken 
literally and held to signify, independent of the circumstances at the time of the 
loss, the original promisees. It is in harmony with the other provisions of this 
particular contract to conclude that the fraud, concealment, misrepresentation, or 
false swearing mentioned in the condition of the policy relating to misrepresentation 
and fraud is limited to the assured to whom loss is payable because of his insurable 
interest at the time of the fire. This conclusion is not open to the objection that 
the owner is indirectly benefited by the discharge of his mortgage debt to the ex- 
tent of the money paid by the underwriter, since the loss having been caused by 
the wrongful act of the owner, the underwriter is now his creditor in the amount 
paid (d). In addition, the payment to the mortgagee is on account of his insurable 
interest which is a separate and distinct right that is not derivative from the 
owner. Supra, and see: 


(a) Fire Ins. Ass’n of England v. Merchants’ & Miners’ Transp. Co., 66 Md. 339, 
347-350, 7 A. 905, 59 Am, Rep. 162; Hough, Clendening & Co. v. People’s Fire 
Ins. Co., 36 Md. 400, 432; Heinz v. German Bldg. Ass’n, 95 Md. 160, 169, 51 A. 951; 
Callahan v. Linthicum, 43 Md. 97, 102-104, 20 Am. Rep. 106. 


(b) Coates & Bro. v. Penn. etc., Co., 58 Md. 172, 177-179, 42 Am. Rep. 327; 

(c) Hanover Fire Ins. Co. v. Brown, 77 Md. 64, 77-78, 25 A. 989, 27 A. 314, 
39 Am. St. Rep. 386; Farmers’ Fire Ins. Co. v. Baker, 94 Md. 545, 562, 563, 51 A. 
184, equity; Bowdoin & Brown v. Hammond, 79 Md. 173, 179, 180, 28 A. 769, equity; 
National Fire Ins. Co. v. Crane, 16 Md. 260, 293, 77 Am. Dec. 289, equity. 

(d) Packham v. German Fire Ins. Co., 91 Md. 515, 523-525, 46 A. 1066, 50 L. R. 
A. 828, 80 Am. St. Rep. 461. 


The problem on the present record seems one of first impression. As stated in 
both Joyce and Cooley, it has been held that where a policy issued to A, mortgagee, 
and B, mortgagor, contained a provision that the loss by fire was to be paid first 
to the mortgagee as his interest might appear, and B, the mortgagor, who in reality 
had no financial interest in the policy, afterwards caused the destruction of the 
building by fire, without the mortgagee’s privity or consent, the incendiary act 
of the owner, B, did not preclude A’s recovering on the policy. 6 Cooley’s Briefs 
on Insurance (2d Ed.) pp. 4941, 4942; Joyce on Insurance (2d Ed.) § 3732, p. 
6093; Westchester Fire Ins. Co. v. Foster, 90 Ill. 121, 125. On the other hand, in 
Bellman v. Home Ins. Co., 178 Wis. 349, 189 N. W. 1028, reported and annotated 
in 27 A. L. R. 945, it was decided that an innocent partner cannot recover on an 
insurance policy upon partnership property wrongfully burned by his copartner, 
but the court laid its emphasis on a provision of the policy whereby the parties 
agreed to use all reasonable means at and after a fire to preserve the property. See 
American Fire Ins. Co. v. Hazen, 110 Pa. 530, 1 A. 605. The legal relation between 
the original promisees in the pending case distinguishes it from the case last cited, 
since “within the scope of the partnership business, each partner is the agent of 
all the other partners for the transaction of the partnership affairs, and his acts 
are the acts of all.” Mechem on Agency (2d Ed.) § 185. However, the present 
problem does not concern a partnership; and, on principle and the terms of the 
policy in suit, the mortgagee should not be precluded from a recovery against the 
underwriter for his loss by the incendiary fire. This construction gives effect to 
the intention of the parties as gathered from the instrument when read in connec- 
tion with the relation of the parties, the situation of the subject-matter, and the 
nature and purpose of the contract; and avoids a forfeiture of the rights of an in- 
nocent party without contravening the condition of the contract and rule of public 
— that an incendiary cannot recover for a loss originating in his criminal con- 
duct. 

[11] The defendant’s theory that the willful setting on fire by the mortgagor 
of the chattels insured was sufficient to bar a recovery by the mortgagee, notwith- 
standing the mortgagee neither participated in, knew of, nor consented to the mort- 
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gagor’s willful burning, was adopted by the court when it granted the defendant's 
second, third, fourth, and fifth prayers and rejected the mortgagee’s third, fourth, 
and fifth prayers. There was therefore reversible error in the granting of de- 
fendant’s second, third, fourth, and fifth prayers. The mortgagee was entitled to 
have its defense that the mortgagor set the property on fire without the mortgagee’s 
privity and consent submitted to the jury. The defendant did not object to the 
prayers presenting this theory on the ground of any formal defect, but the three 
prayers referred to should have been more explicit and clear, as they permit the 
argument that the mortgagee could not have become responsible for the fire by 
command, connivance, or conspiracy as well as by direct participation in its phys- 
ical preparation and start. 

In our judgment the terms of the agreement between the parties providing for 
a nonwaiver of rights and liability included the facts relied upon by the mortgagee’s 
sixth prayer, which was therefore properly rejected. Citizens’, etc., Ins. Co. v. 
Doll, 35 Md. 89, 101, 102, 6 Am. Rep. 360. 

The defendant’s sixth prayer was an abstract proposition, which was of no 
—— merit or guidance but tended to confuse the jury, and should have been 
refused. 

The other exceptions are to the rulings on the evidence, and they present no 
reversible error. 

The mortgagor took no appeal, and the judgment against him should be 
affirmed; but, for the errors on the prayers, the judgment against the mortgagee 
must be reversed and the cause remanded for a new trial with the mortgagee as 
plaintiff and the insurer as defendant. Code, art. 5, § 26. 

Judgment affirmed as to Myer A. Astrin, trading as Myers Drive-It-Yourself 
Company; and judgment reversed as to Rent-A-Car Company, and cause remanded 
for a new trial between the Rent-A-Car Company and the appellee, with costs to 
be paid by appellee. 


REPP v. AMERICAN FARMERS’ MUT. AUTOMOBILE INS. CO. (No. 27566.) 
Supreme Court of Minnesota. Jan. 10, 1930. 
228 Northwestern Reporter 605. 
(Syllabus by the Court.) 

1. INSURANCE—EVIDENCE HELD INSUFFICIENT TO WARRANT FIND- 
ING OF “THEFT, ROBBERY, OR PILFERAGE” OF AUTOMOBILE 
WITHIN INSURANCE POLICY. 

In an action on a policy of insurance issued by the defendant covering loss 
or damage to an auto by theft, robbery, or pilferage, the evidence does not sus- 
tain a finding of liability. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

(Additional Syllabus by Editorial Staff.) 

2. INSURANCE—“THEFT” WITHIN AUTOMOBILE INSURANCE POLICY 
REQUIRES CRIMINAL INTENT TO DEPRIVE OWNER PERMAN- 
ENTLY OF PROPERTY; “ROBBERY;” “PILFERAGE.” 

General rule is that to constitute “theft” within an automobile insurance 
policy covering loss of automobile by “theft, robbery, or pilferage,” there must 
be present a criminal intent to deprive owner of his property permanently; and 
“robbery” and “pilferage” are to be considered as used in their ordinary sense. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


Appeal from District Court, Rice County; Fred W. Senn, Judge. 

Action by Paul Repp against the American Farmers’ Mutual Automobile 
Insurance Company. Judgment for defendant, and plaintiff appeals. Affirmed. 

Moonan & Moonan, of Waseca, for appellant. 

Sullivan, Neumeier & Nolan, of Stillwater, and Lucius A. Smith, of Faribault, 
for respondent. 

Drei, J. Action to recover on a policy insuring plaintiff’s automobile, among 
other things, against “theft, robbery, or pilferage.” There was a verdict for 
the plaintiff for $450. The defendant’s motion for judgment notwithstanding 
the verdict was granted, and from the judgment entered the plaintiff appeals. 
The only question is whether the auto was stolen within the meaning of the 
words “theft, robbery, or pilferage” used in the policy. 
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Paul Repp, the plaintiff, a man of 30, was the owner of the auto which he 
had purchased about June 1, 1927, and for which he obtained a policy of insurance 
on August 18, 1927. He claims that it was stolen by Joseph Garvin, William Zika, 
Alfredy Hannigan, and Uria Whipps on August 28, 1927, from in front of a hoted 
in the village of Le Sueur Center. 


Repp lived five miles south of Le Sueur Center. On Sunday, August 28, 
1927, about noon, he drove his auto to town. He met Zika, and it was sug- 
gested that they go to a ball game at New Prague. The three others named 
joined. They all lived at Le Sueur Center and were old acquaintances. At 2 
o'clock they started for Montgomery, Repp driving. They drank at Le Sueur 
Center and again at Montgomery. At the latter place two young women joined 
them. This was satisfactory to all. When they reached New Prague they found 
that there was no ball game. They then started for Le Sueur Center, making 
a couple of stops on the way, and drinking. At Le Sueur Center Repp says they 
were all drunk, except one of the young women. There is a general charge 
and confession throughout the case of the drunkenness of all except the one 
young woman, and she did not drink.’ When in front of a hotel at Le Sueur 
Center Zika was at-the wheel and Repp, who was not in the auto, claims that 
he forbade him to drive further. The others claim that he assented. It is evi- 
dent that none of them were very clear in their plans. - They had been drinking 
too much and were roistering around rather carefree and without much notion 
of where they would go. Finally all of them except plaintiff started for the 
country. Garvin was driving. Two miles out there was a head-on collision, 
resulting in an injury to the auto, and the accident was otherwise disastrous. 
The plaintiff seeks to recover for the injury to the auto under the theft policy. 

[1, 2] The general rule is that to constitute a theft within an insurance policy 
such as that before us there must be present a criminal intent to deprive the 
owner of his property permanently. Robbery and pilferage are to be considered 
as used in their ordinary sense. Bloom v. Ohio Farmers’ Ins. Co., 255 Mass. 
528, 152 N. E. 345; Stewart v. Home Fire, etc., Co., 124 A. 773, 2 N. J. Misc. R. 
515; Gunn v. Globe, etc., 24 Ga. App. 615, 101 S. E. 691; Royal Ins. Co. v. Jack, 
113 Ohio St. 153, 148 N. E. 923; 46 A. L. R. 529; Miller v. Phoenix Assurance Co., 
221 Ill. App. 75; 2 Berry, Automobiles (6th Ed.) § 2234. The court charged the 
jury to the effect stated, and there was no exception. That was the theory 
upon which the case was tried, and it was satisfactory to both parties. It is 
to be noted that we are construing an insurance contract and not a statute. Our 
statute authorizing automobile insurance, in addition to general language which 
it uses, refers to “burglary and theft.” Presumably the various so-called theft 


policies are used in different states which have slightly variant notions of what 
constitutes larceny. 


Applying the rule upon which the case was tried, and without considering 
until it shall become necessary whether our definition of larceny, Gen. St. 1923, 
§ 10358, has a different meaning, or whether section 10373, which provides that 
an intention to restore property stolen is no defense, is of any consequence the 
direction of judgment was right. The statute, Mason’s Minn. St. 1927, § 2717—1, 
which makes it a felony to drive or use a motor vehicle without the permission 
of the owner, seems not to be important in this connection. Van Vechten v. 
American Eagle Fire Ins. Co., 239 N. Y. 303, 146 N. E. 432, 38 A. L. R. 1115; 
Valley Mercantile Co. v. St. Paul Fire & Marine Ins. Co., 49 Mont. 430, 143 
P. 559, L. R. A. 1915B, 327, Ann. Cas. 1916A, 1126; 2 Berry, Automobiles (6th Ed.) 
§ 2235, et seq. 

The direction of judgment notwithstanding was right. All of the seven 
young people, except one young woman, were intoxicated. They were having 
a Sunday afternoon jaunt with no definite object. It was substantially a joint 
affair. It is impossible to find that there was an intent upon the part of any 
one of the party to steal the auto. Repp gave his consent at the beginning. 
He and the others were drunk when he claims that he withdrew his consent 
before the jaunt was ended. The court correctly viewed the situation when in 
its memorandum it stated as follows: “It appears to the court without any 
question, and the record conclusively shows, that the plaintiff with his four 
companions started out on a common enterprise for their own amusement and 
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that the trip ended in a drinking party. The planitiff drove the car at times, 
as did Garvin and Zika, and at the time that the car was damaged there was no 
intent or purpose on the part of plaintiff's companions to steal the car or to 
deprive the plaintiff of possession of it.” 

We think that the law cannot permit a jury to find from such evidence 
anything in the nature of a theft, robbery, or pilferage within the terms of the 
policy of insurance. Some of the young people engaged in the afternoon’s party 
may have been guilty of offenses growing out of the liquor traffic, but there 
was no theft, robbery, or pilferage. 

Judgment affirmed. 


SICA v. HOME INS. CO. OF NEW YORK et al. (No. 100.) 
Supreme Court of New Jersey. Jan. 2, 1930. 
148 Atlantic Reporter 170. 
2. INSURANCE—AUTOMOBILE NOT KEPT IN CITY STATED IN FIRE 
POLICY FOR NINE MONTHS BEFORE LOSS HELD NOT “USUALLY 
KEPT” THEREIN, AS REQUIRED BY POLICY. 


Insured automobile not kept in city stated in fire policy during period of 
nine months before fire loss held not “usually kept” in such place, as required by 
policy. 

(For other cases, see Insurance, Dec. Dig. § 327.) 


3. INSURANCE—STATEMENT IN FIRE POLICY AS TO WHERE IN- 
SURED AUTOMOBILE IS USUALLY KEPT HELD WARRANTY. 
Statement in fire insurance policy that insured automobile is “usually kept 

in garage located in” certain city held a warranty. 
(For other cases, see Insurance, Dec. Dig. § 327.) 


5. INSURANCE—LOCALITY IS ESSENTIAL PART OF FIRE RISK. 
Locality of insured property is an essential part of a fire risk. 
(For other cases, see Insurance, Dec. Dig. § 327.) 


Action by Gerardo Sica against the Home Insurance Company of New 
York and another. Judgment for plaintiff, and defendants obtained a rule to 
show cause. Rule made absolute. 

Argued October term, 1929, before Parker, Black, and Bodine, JJ. 

Nicholas La Vecchia, of Newark, for plaintiff. 

Arthur T. Vanderbilt, of Newark, for defendants. 

Per Curiam. This is a suit on a fire insurance policy covering an automobile. 
The plaintiff had judgment. 

The policy was issued May 13, 1926, and contained the following warranty: 
“(3) The automobile will be used for private use and business calls and is usually 
kept in Garage located in New Brunswick.” 

At the trial the plaintiff testified that he never lived in New Brunswick, 
and that the car was never at any time kept in a garage in New Brunswick from 
the date of the issuance of the policy. On the contrary, he stated that the car 
at all times from the issuance of the policy was kept in a garage in Newark. 

His brother, Angelo, however, testified that from May 13, 1926, to some time 
in August 1926, he lived at No. 19 Lefebre avenue, New Brunswick, and that 
during that time he had kept the car in a private garage in the rear of this 
house. He further stated that from some time in August, 1926, to the date of 
the loss, April 1, 1927, a period of nine months, the car was kept in garages in 
the city of Newark. 

[1] “When the facts are not in dispute, and the inferences from them are 
not in doubt, the question at issue is one of law for the court.” Belcher vy. 
Manchester B. & L. Ass’n, 74 N. J. Law, 833, 839, 67 A. 399, 401. 

It is not in dispute that for months the car was not kept in a private garage 
in New Brunswick. It is no more than reasonable that a fire insurance com- 
pany should select the place of its risk. 

[2] The words “usually kept” have an ordinary meaning. A car may be 
usually kept in New Brunswick and yet be covered when it may be at some other 
point by reason of the owner's travel or convenience. But, if it is never kept in 
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New Brunswick or not for nine months, by no stretch of imagination can it be 
Said to be usually kept in New Brunswick. 

[3-5] We further are of the opinion that the usual place of the risk was 
a warranty in the usual sense of that term. Courts do not write better con- 
tracts than parties agree to. Smith v. Fidelity & Deposit Co., 98 N. J. Law, 
_ 534, 536, 120 A. 322. Locality is an essential part of a fire risk. Many insurance 
‘companies will insure only a certain number of risks in a given neighborhood 
‘for obvious reasons. If the insured desires to permanently place his property 
in a different locality, he can consult the insurance company about the change. 

The rule will be made absolute. 


SELTZER v. INDEMNITY INS. CO. OF NORTH AMERICA (two cases). 
GILBERT v. SAME. 
Court of Appeals of New York. Dec. 3, 1929. 
169 Northeastern Reporter 403. 

1. INSURANCE—OCCUPANTS SUING INSURER BECAUSE INSURED 
WHOSE AUTOMOBILE OVERTURNED WAS INSOLVENT COULD 
RECOVER ONLY IF INSURED RENDERED INSURER CO-OPERA- 
TION POLICY REQUIRED (INSURANCE LAW, § 109). 

Persons suing insurer pursuant to Insurance Law, § 109 (Consol. Laws, c. 28), 
because insured in whose automobile they were riding when injured was insolvent, 
can only recover under public liability policy and section of insurance law if 
insured complied with condition of policy to at all times render to insurer all 
co-operation and assistance in his power, and whenever requested to aid in 
securing information as evidence and attendance of witnesses and in prosecuting 
appeals; they being in same position as insured, who must comply with condi- 
tion. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

2. INSURANCE—WHETHER INSURER, WHOSE AUTOMOBILE OVER- 
TURNED INJURING OCCUPANTS SUING INSURER, RENDERED IN- 
SURER CO-OPERATION POLICY REQUIRED, HELD FOR JURY. 
Whether insured, as required by automobile public liability policy, at all 

times rendered to insurer co-operation and assistance in his power when re- 

quested to aid in securing information as evidence and attendance of witnesses 
and in prosecuting appeals, held for jury, in action for injuries against insurer 


by persons riding in insured’s automobile when it overturned resulting in injuries 
to them. 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 


3. AFFIDAVITS—DRIVER’S AFFIDAVIT THAT AUTOMOBILE OVER- 
TURNING TRAVELED 25 MILES PER HOUR WITHOUT COMPLAINT 
FROM INJURED OCCUPANTS HELD ADMISSIBLE AS BEARING ON 
NEGLIGENCE AND CONTRIBUTORY NEGLIGENCE, WHERE FAST 
DRIVING WAS CHARGED. 

Where negligence charged against owner of automobile which overturned, 
injuring occupants, was fast driving, his affidavit that he did not drive faster 
than 25 miles an hour and no one in car complained about driving too fast was 
important admissible evidence bearing upon question of negligence and contribu- 
tory negligence of occupants. 

(For other cases, see Affidavits, Dec. Dig. § 18.) 

Appeal from Supreme Court, Appellate Division, Second Department. 

Actions by Michael Seltzer, by Ruth Seltzer, and by Rose Gilbert, against 
the Indemnity Insurance Company of North America. Judgments of the Trial 
Term for plaintiffs, entered on directed verdict, were affirmed by the Appellate 
Division (226 App. Div. 682, 233 N. Y. S. 763; 226 App. Div. 687, 233 N. Y. S. 
892), and defendant appeals. Judgments reversed, and new trial granted. 

Grattan B. Shults, of New York City, James I. Cuff, of Brooklyn, and 
Harold V. Angevine, of New York City, for appellant. 

Jacob C. Brand and Harry H. Bernstein, both of New York City, for re- 
spondents. 

CRANE, J. Jacob Wasserman, residing in Brooklyn, Kings county, owned an 
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automobile and was insured by the Indemnity Insurance Company of North 
America against personal liability for negligence. On the 24th day of July, 
1923, he was driving on the State road near Highview, Sullivan county, N. Y., 
when his automobile turned over and three people were injured, Michael Seltzer, 
Ruth Seltzer, and Rose Gilbert. These people were close personal friends of 
Wasserman. Michael Seltzer had been in the real estate business with Wasser- 
man for some years. Although the real estate transactions were carried on 
through a corporation, Wasserman and Seltzer acted toward each other as if 
they were partners. Ruth Seltzer was the daughter of Michael Seltzer, Rose 
Gilbert was the daughter of another partner of Wasserman’s and worked for 
the Thirteenth Avenue Building Corporation, through which the partners or 
“associates did business. 

These three people sued Wasserman and retained for this purpose the law 
firm of Barnett & Mintz, who were Jacob Wasserman’s personal attorneys and 
legal advisers. The actions came on for trial resulting in judgments; one for 
Michael Seltzer for $987, one in favor of Ruth Seltzer for $987, and one in 
favor of Rose Gilbert for $1,427. 

{1] Jacob Wasserman was insolvent, whereupon these actions were brought 
against the insurance company pursuant to section 109 of the Insurance Law 
(Consol. Laws, c. 28) of the State of New York, which provides that the insol- 
vency of the person insured shall not release the insurance carrier from the 
payment of damages sustained and that an action may be maintained by the 
injured person against the insurance company under the terms of the policy 
for the amount of the judgment which has been recovered. The policies of 
the defendant, in compliance with this law, contained the same provision. The 
company is liable according to the terms of the policy. The policy contained the 
following: “The assured shall at all times render to the company all co-opera- 
tion and assistance in his power and whenever requested shall aid in securing 
information as evidence and the attendance of witnesses and in prosecuting 
appeals.” If Jacob Wasserman failed to comply with this condition of the policy, 
he could not recover for any liability which he had met by payment, neither 
could the persons recovering the judgments, in case of his insolvency and non- 
payment. They stand in his shoes and can only recover under the policy and 
this section of the Insurance Law when the assured has complied with this 
condition of the policy. Coleman v. New Amsterdam Casualty Co., 247 N. Y. 
271, 160 N. E. 367. 

[2] The insurance company defended on the trial, pressed upon the at- 
tention of the court that Jacob Wasserman had not only failed to co-operate 
and assist the defendant in resisting these claims but had gone so far as to 
wrongfully aid and assist a recovery by the plaintiffs. The court, however, 
took the question from the jury and directed a verdict in favor of the plaintiffs 
for the amount of the judgments above stated. In this we think he was in 
error. The evidence should be submitted to the jury to determine whether 
io Wasserman failed to comply with the above-quoted condition in the 
policy. 

[3] After the commencement of the actions by his friends and associates, 
through his own attorneys, he made an affidavit for the insurance company 
which was the reason for it defending the claims. The negligence charged 
against Wasserman was fast driving. In this affidavit he swore that he did not 
drive faster than 25 miles an hour and that no one in the car complained to him 
about driving too fast or asked him to drive slower; no remarks were made to 
him whatever about driving. This was important evidence bearing upon both 
the question of negligence and of contributory negligence of the plaintiffs. Clark 


\ Traver, 205 App. Div. 206, 200 N. Y. S. 52, affirmed 237 N. Y. 544, 143 N. E. 
36. 


As the time of the trial drew near, Jacob Wasserman suddenly lost his 
memory. He could not recollect how fast he was driving and he could not 
recollect whether the people in the car had warned him or not. The investi- 
gator preparing the case for the company interviewed him in the courtroom 
during the trial preparatory to calling him in as a witness. His statement then 
was that he could not remember. The defendant did not call him on th etrial 
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of the negligence cases because of this failing memory. Who can tell whether 
Jacob Wasserman was telling the truth when he made the affidavit or when 
he said at the time of the trial that he could not remember. A failing memory 
may be a false excuse as well asa true one. A witness has been sent 
to jail for prejury who falsely testified to loss of memory. People v. Doody, 
172 N. Y. 165, 64 N. E. 807. The testimony of Wasserman, if given according 
to his affidavit, was at least material on the trial of the negligence cases. It 
might have helped the defendant and the insurance company, and again it might 
not have been of any avail. This, however, is not the point. The insurance 
company was entitled to the defendant’s assistance and to a truthful statement 
of the cause of the accident. Wasserman never claimed that he made a false 
affidavit, but simply stated that he could not remember about the accident in 
these particulars. 

We think it was a question for the jury whether Wasserman had actually 
forgotten or whether he was feigning, falsifying, and willfully trying to help 
the plaintiffs to recover against him and thus reach a recovery against the in- 
surance company. To be plain, it is a question for the jury to say whether 
Wasserman was deliberately aiding the plaintiffs to get money out of the insur- 
ance company by making believe that he had forgotten his statements for the 
insurance company or the facts that might help it and thus failing to render 
all co-operation and assistance in his power in the defense of the actions. 

ere was no waiver as matter of law. At the time the insurance company 
undertook the defense, it had Wasserman’s affidavit; not until the time of the 
trial approached did Wasserman claim that he had forgotten about the speed 
of the car or whether’the occupants of the car spoke to him or not. 

For the reasons here stated, in each action the judgment of the Appellate 
Division and that of the Trial Term should be reversed, and a new trial granted, 
with costs to abide the event. 

Pound, Lehman, Kellogg, O’Brien, and Hubbs, JJ., concur. 

Cardozo, C. J., not sitting. 

Judgments reversed, etc. 


BRUSTEIN v. NEW AMSTERDAM CASUALTY CO. 
Supreme Court, Special Term, Kings County. December 18, 1929. 
238 New York Supplement 313 


1. INSURANCE—STATUTE SPECIFYING STANDARD PROVISIONS FOR 
LIABILITY POLICY CANNOT BE VARIED BY INCONSISTENT CON- 
TRACTUAL PROVISIONS (INSURANCE LAW, § 109). 

Insurance Law, § 109, specifying standard provision for liability in policy, and 
requiring insurer to insure owner of motor vehicle against liability for damages 
for death or injury to person or property, and providing that policy, in violation 
of statute, shall be deemed to include provisions of statute, and that conflicting 
provisions in policy shall be construed in accordance with statute, cannot be 
varied by inconsistent contractual provisions. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 


2. INSURANCE—POLICY LIMITING INSURER’S LIABILITY TO BODILY 
INJURY IS IN CONFLICT WITH STATUTE REQUIRING INSURANCE 
AGAINST LIABILITY FOR ALL DAMAGES AND IS INEFFECTIVE 
(INSURANCE LAW, § 109). 

Under Insurance Law, § 109, specifying standard provisions for liability pol- 
icies, and requiring insurer to insure owner of motor vehicle against liability 
for damages for death or injuries to person or property provision in policy limit- 
ing insurer's liability to liability for bodily injuries, is in conflict with statute 
requiring insurance against liability for all damages and is ineffective. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE—STATUTE SPECIFYING STANDARD PROVISIONS FOR 
LIABILITY POLICIES IS REGULATORY AND IN NATURE OF LEG- 
ISLATIVE RESTRICTION ON RIGHTS OF INSURANCE COMPANIES 
TO ISSUE LIABILITY POLICIES (INSURANCE LAW, § 109). | ; 
Insurance Law, § 109, specifying standard provision for liability policy, is 
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regulatory and in nature of legislative restricitons on rights of insurance com- 
panies to issue liability policies, and liability in accordance with statutory re- 
quirement must be assumed by company desiring to engage in such business in 
State. 


(For other cases, see Insurance, Dec. Dig. § 435.) 
4. INSURANCE—REGULATION OF INSURANCE COMPANIES IS WITH- 
IN POLICE POWER OF STATE. 
Regulation of insurance companies is within police powers of state. 
(For other cases, see Insurance, Dec. Dig. § 3.) 


5. INSURANCE—ACTION FOR LOSS OF SERVICES OF WIFE HELD 
WITHIN CATEGORY OF “INJURIES TO PERSON” UNDER INSUR- 
ANCE LAW REQUIRING OWNER OF MOTOR VEHICLE TO BE IN- 
SURED AGAINST INJURIES TO PERSONS OR PROPERTY (INSUR- 
ANCE LAW, § 109; GENERAL CONSTRUCTION LAW, § 37-a). 

Under Insurance Law, § 109, requiring insurance companies to insure owner 
of motor vehicle against liability for damages for death or injuries to person 
or property, action for loss of services of wife falls within category of “injuries 
to person,” in view of General Construction Law, § 37-a. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Action by one Brustein against the New Amsterdam Casualty Company. 
Judgment for plaintiff. 


Byrne, J. This is an action brought by the plaintiff to recover the sum of $2,- 
634, with interest, being the amount of judgment recovered by the plaintiff on 
February 17, 1928, against one Sol Pion for the loss of services resulting from 
injury to his wife, Bessie Brustein, who was struck by an automobile belonging 
to the accident, a policy of liability insurance was issued to said Pion, and said 
returned “unsatisfied” by reason of the insolvency of said Sol Pion. Bessie 
Brustein has also recovered a judgment against Pion for personal injuries in the 
sum of $8,145. Defendant has paid $5,000 and costs upon this judgment. Prior 
to the accident, a policy of liability insurance was issued to said Pion, and said 
policy was in full force and effect at the time. The provisions of the policy 
here applicable are as follows: “New Amsterdam Casualty Company (A stock 
company) hereinafter called the company does hereby agree with the names 
assured, subject to the limitations and conditions hereinafter provided, as re- 
spects to bodily injuries or death suffered, by any person or persons as the re- 
sult of accidents occurring in the continental limits of the United States and 
Canada while this policy is in force, by reason of the ownership, maintenances, 
or use of any automobile described in the Schedule hereof, including the loading 
and unloading of any such automobile: (1) To insure the Assured, within the 
limits expressed in Statement 6 of the Schedule, against loss from the liability 
imposed by law upon the assured for damages on account of such injuries.” 
Statement 6 of the schedule contained in the policy, so far as material in this 
action, is as follows: “Statement 6: The liability of the Company, as respects 
each automobile covered hereby, shall be limited: (a) Under Insuring agree- 
ment (1) to Five Thousand Dollars ($5,000) for one person injured or killed, 
and subject to that limit for each person, the company’s total liability on account 
of any one accident resulting in bodily injuries or death to more than one person 
shall be limited to Ten Thousand Dollars ($10,000).” The plaintiff claims that 
the policy in force and effect at the time of the accident entitles him to a recovery. 
The defendant claims that the policy does not apply to this judgment. 

Section 109 of the Insurance Law is entitled “Standard provisions for lia- 
bility policies.” The first provision relates to policies of insurance against loss 
or damage resulting from accident “to or injury suffered by an employee or other 
person and for which the person insured is liable.” A later provision is to the 
effect that no such policy shall be issued “to the owner of a motor vehicle 
* * * unless there shall be contained within such policy a provision insuring 
such owner against liability for damages for death or injuries to person or 
property resulting from negligence in the operation of such motor vehicle. 
* * *” This is followed by the last paragraph of the section, which reads 
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as follows: “A policy issued in violation of this section shall, nevertheless, be 
held valid but be deemed to include the provisions required by this section, 
and when any provision in such policy or rider is in conflict with the provisions 
required to be contained by this section, the rights, duties and obligations of 
the insurer, the policyholder and the injured person shall be governed by the 
provisions of this section.” 

[1-4] The defendant concedes in its memorandum that the required pro- 
visions must be contained in the policy, but asserts that nothing in this section nor 
in the Insurance Law prohibits a contractual limitation of its liability to “bodily 
injuries.” If this be so, then the specified provisions inserted in the policy in 
compliance with the statute may be limited, varied, or completely nullified by 
other and inconsistent provisions. The section, and especially the last para- 
graph, discloses a contrary intent. Its language is clear and unambiguous, and 
requires the defendant in its policy to insure the owner against liability “for 
damgaes for death or injuries to person or property.” This cannot be varied 
by inconsistent contractual provisions. The statute, it seems to me, is impera- 
tive. The specified liability must be assumed by the insurer without limitation 
or qualification. That such was the legislative intent is indicated by the quoted 
paragraph, wherein it is provided that, when any provision of the policy is in 
conflict with the specified statutory provisions, the latter shall govern the rights, 
duties, and obligations of the parties. A provision, which insures the owner 
against liability for such damages only as flow from bodily injuries, seems to: 
be “in conflict” with the statutory provision, which requires insurance agains! 
liability for all damages. The legislative command that in case of conflict the 
provisions of the section shall govern seems to me to be as effective as an ex- 
press provision forbidding the incorporation into the policy of the conflicting 
provision. In a case otherwise distinguishable, the Court of Appeals has said 
in reference to standard provisions there under consideration: “Two rules, 
however, are laid down. No policy and no rider to a policy shall contradict, vary, 
or alter these standard provisions.” Hopkins v. Connecticut General Life Ins. 
Co., 225 N. Y. 76, 80, 121 N. E. 465, 466. 

The provisions of section 109 are regulatory and in the nature of legis- 
lative restrictions upon the rights of insurance companies to issue liability 
policies. If the companies desire to engage in such business, they must assume 
liability in accordance with the statutory requirement. The regulation of in- 
surance companies is within the police powers of the state. German Alliance 
Ins. Co. v. Hale, 219 U. S. 307, pages 316, 317, 31 S. Ct. 246, 55 L. Ed. 229; Bean 
v. Stoddard, 207 App. Div. 276, page 279, 201 N. Y. S. 827; New-York Life Ins. 
Co. v. Hardison, 199 Mass. 190, page 198, 85 N. E. 410, 127 Am. St. Rep. 478. 
Section 109, here involved, does not transcend the bounds of a proper exercise 
of the police power. In fact, the insolvency provision in the section, substantially 
in its present form, has been held by the Supreme Court of the United States 
to be a reasonable exercise of the police power. Merchants’ Mut. Automobile 
Liability Ins. Co. v. Smart, 267 U. S. 126, 45 S. Ct. 320, 321, 69 L. Ed. 538. More- 
over, the policy must be deemed to have been issued subject to the provisions 
of the section, which was then in force, and the section thereby became a part 
of the policy. Adam v. Manhattan Life Ins. Co. of New York, 204 N. Y. 357, 
page 360, 97 N. E. 740. 

Section 109 is valid legislation. The defendant is bound by the provisions 
thereof, and was without power to limit or vary the prescribed liability by in- 
consistent contractual provisions. The principle seems to me to be recognized 
in other jurisdictions. American Indemnity Co. v. Burrows Hardware Co. 
(Tex. Civ. App.) 191 S. W. 574; Queens Ins. Co. v. Leslie, 47 Ohio St. 409, 24 
N. E. 1072, 9 L. R. A. 45; New York Life Ins. Co. v. Hardison, supra, 194, 195 
of 199 Mass., 85 N. E. 410, 411, 127 Am. St. Rep, 478. In the case last cited 
the court said, in considering a form of policy: “No departure from the exact 
provisions required by the statute should be permitted, unless it is too plain for 
doubt that the substitution is in every way as advantageous to the insured and 
as desirable as the prescribed provision.” And in Merchants’ Mut. Automobile 
Liability Ins. Co. v. Smart, supra, the court said, in considering the insolvency 
provision of section 109: “It is to be remembered that the assumption of liability 
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by the insurance company under section 109 is entirely voluntary. It need not 
engage in such insurance if it chooses not to do so.” 

[5] It seems to me, therefore, that plaintiff is entitled to recover, providing 
an action for loss of services falls within the category of “injuries to person,” as 
those words are used in section 109. It has been so stated by the Court of 
Appeals in a case involving a consideration of section 282-e of the Highway 
Law. Psota v. Long Island R. Co., 246 N. Y. 388, 159 N. E. 180. The words 
“injuries to person or property” in this section are the same words appearing 
in section 109 of the Insurance Law. It was decided in the Psota Case that the 
words “injuries to person” were used with reference to the definition of “personal 
injury” as found in section 37-a of the General Construction Law, and that an 
action for loss of services is within the scope of the definition. No reason is 
apparent why a. different rule of construction should apply to the same words 
used in section 109. This conclusion is in harmony with the rule that the Gene- 
ral Construction Law should be read into every statute subsequently enacted, 
unless a contrary intent is discernible from the language of the subsequent act. 
O’Keeffe v. Dugan, 185 App. Div. 53, 172 N. Y. S. 558, affirmed 225 N. Y. 667, 
122 N. E. 887. The plaintiff is entitled to recover. 

Judgment for plaintiff. Submit findings of fact and conclusions of law. 


PARRY et al. v. MARYLAND CASUALTY CO. 
Supreme Court, Trial Term, Onondaga County. March 30, 1929. 
238 New York Supplement 613. 
1, INSURANCE—EXCEPTIONS AND RESERVATIONS IN POLICY MUST 
BE GIVEN EFFECT. 
Any exceptions and reservations in insurance policy must be given effect, 
and recovery cannot be had for risk not insured against. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


2. INSURANCE—LANGUAGE OF POLICY WILL BE CONSTRUED IN FA- 
VOR OF INSURED, AND INTERPRETATION GIVING GREATEST 
INDEMNITY WILL BE PREFERRED. 

As language of insurance policy is that of insurer, it will be liberally con- 
strued in favor of insured; and if two interpretations equally fair may be given, 
one giving greater indemnity will be preferred. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—LIABILITY POLICY ISSUED TO GARAGE OWNER AND 
EXCLUDING LIABILITY FOR DAMAGE TO “PROPERTY” IN IN- 
SURED’S CUSTODY HELD NOT TO EXCLUDE DAMAGE TO AUTO- 
MOBILE BEING TOWED. . 

Policy issued to garage proprietors and insuring against liability for property 
damage through operation of automobile, but excluding damage to property in 
insured’s custody and for which it was legally responsible, held not to exclude 
damage to automobile being towed, though automobile was “property, and fact 
that it was being steered by owner’s employee did not prevent insured’s cus- 
tody. 

(For other cases, see Insurance, Dec. Dig. § 434.) 

Action by Marvin E. Parry and another against the Maryland Casualty 
Company. Findings for plaintiff. 

Oscar J. Brown, of Syracuse, for plaintiffs. 

Bond, Schoeneck & King, of Syracuse, for defendant. 

Cueney, J. The action is upon a policy of insurance. The answer sets up a 
counterclaim, but upon the trial this was abandoned or withdrawn, and it was 
stipulated that the case be decided upon an agreed statement of facts regarding 
the plaintiffs’ cause of action, without regard to the counterclaim. 


The plaintiffs are the holders of a policy of insurance issued by the defendant, 
in which the defendant agreed to indemnify the plaintiffs against loss from 
the liability imposed by law to property of every description, except as therein 
limited, as the result of accidents occurring during the policy limit, caused by 
or through the operation of any automobile, and to defend without charge all 
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suits brought against plaintiffs to recover damages for the liability insured 
against. While the policy was in force, employees of plaintiffs were engaged 
in towing to the garage an automobile belonging to a third person, and in the 
course of that operation, the automobile so being towed collided with a pole and 
received damages thereby. An action was brought against plaintiffs to recover 
such damages, of which action defendant had due notice and declined to accept 
the defense thereof. Plaintiffs thereupon hired counsel and defended said 
action, but after a trial thereof a judgment was recovered against plaintiffs for 
$153.75 damages and costs, which judgment the plaintiffs have paid. It is stipu- 
lated that the fair and reasonable value of the services of counsel in defending 
such suit was $175. 

Defendant’s defense to the action is that the liability for which the judg- 
ment was recovered was not within the terms of the policy by reason of the 
following words therein: “Provided, however, that this policy shall not cover 
damage to property by the assured and or property in the custody of the assured 
and for which the assured is legally responsible, and or property carried in or upon 
any automobile of the assured, or in or upon any automobile in the custody of 
the assured.” 

[1] There is no doubt about the rule that liability cannot be predicated upon 
such a policy unless it is clearly within the terms thereof, and that it is within 
the province of the insurer to decide what it will insure against and what it 
will not. Therefore, any exceptions and reservations in the policy must be given 
effect, and recovery cannot be had for a risk not insured against. 

[2] The rule is also well settled that as the language used in the policy is 
the language of the insurer rather than that of the insured, it will be liberally 
construed in favor of the insured, and that if two interpretations equally fair 
may be given, the one giving the greater indemnity will be preferred. 

[3] If the language of the exception, standing alone, be construed strictly, 
the conclusion would follow that the loss in question was not within the terms 
of the policy, for the damage which formed the basis of the recovery was damage 
to “property,” for an automobile is property, and as it was in charge of the em- 
ployees of the plaintiffs and being towed to their garage, it might be technically 
said to be “in the custody of the assured.” Plaintiffs claim that because the 
automobile being towed was being steered by an employee of the owner it was 
net in the custody of the plaintiffs, because they did not have complete control 
of it at the time the accident happened. There can be no question but that con- 
trol of the property is one of the essential elements of custody in a legal sense 
(7 Corpus Juris, 440, and cases cited), but it hardly seems that.the mere fact 
that the person physically at the wheel of the towed automobile happened to be 
in the general employ of the owner of the car, rather than an employee of the 
plaintiffs, would be the determining factor as to whether the automobile was in 
the custody of the plaintiffs. 


The question whether the claimed loss was within the terms of the policy 
is to be determined from the whole policy, and not by one detached portion 
thereof. The plaintiffs were garage proprietors and the policy was known as 
a garage policy, and it insured the plaintiffs generally against loss to property 
of every description except that excepted, resulting from accidents caused by the 
operation of any automobile, whether the accident happened in the garage or 
out of it. The thing insured against was primarily damage to property by rea- 
son of negligence in the operation of automobiles in carrying on the garage 
business. It is a well-known fact that accidents frequently happen in moving 
about automobiles in a garage and that the garage operator is frequently called 
upon to go to the relief of the owners of automobiles injured upon the road, and 
to tow them into a place where repairs can conveniently be made. The con- 
struction of the language of this exception as claimed for by the defendant 
would exclude entirely from the coverage of the policy all damage to automobiles 
which had been intrusted to the garage proprietor either for storage or repair 
which occurred by reason of negligence in the operation of other automobiles. 
I do not believe that such was the intention of the parties in issuing and accept- 
ing this policy, nor is it justified by a fair interpretation of the language used. 

I therefore hold that the loss in question was within the terms of the policy, 
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and that plaintiffs are entitled to recover of the defendant the amount paid 
out by them in the payment of the judgment recovered against them, and the 
reasonable cost of defending the action, which has been stipulated at $175. 

Findings may ‘be prepared in accordance with this memorandum. If not 
agreed upon, they may be settled upon two days’ notice. 


AFFLECK v. KEAN. SAME v. POTOMAC INS. CO. et al. (Nos. 6732-6734.) 
Supreme Court of Rhode Island. Dec. 30, 1929. 
Supplemental Opinion, Jan. 8, 1930. 
148 Atlantic Reporter 324. 

1. INSURANCE—AGENT SOLICITING POLICIES OF AUTOMOBILE IN- 
SURANCE—NOT DIRECTED TO PLACE POLICY WITH ANY PARTI- 
CULAR COMPANY WAS AGENT OF INSURED, NOT INSURER. 
Fire insurance agent soliciting policies, and not directed by insured to insure 

automobile in any particular company was authorized to place insurance in any 

company he selected, and for this purpose was agent of insured, not insurer. 
(For other cases, see Insurance, Dec. Dig. § 98.) 

2. INSURANCE—INSURER IS NOT LIABLE FOR MISTAKE IN DESCRIP- 
TION OF PROPERTY BY AGENT WHO WAS INSURED’S AGENT 
FOR PURPOSE OF SELECTING COMPANY TO WRITE POLICY. 
Where insurance agent, as agent of insured, for purpose of selecting com- 

pany, made a mistake in description of insured’s automobile in application for 

insurance thereon, the company in which policy was written was not liable to 
insured for consequences of such mistake. 


(For other cases, see Insurance, Dec. Dig. § 163%.) 


3. INSURANCE—CONFLICTING EVIDENCE HELD TO WARRANT RE- 

COVERY FROM AGENT OF LOSS OF AUTOMOBILE NOT COVERED 

BY POLICY WRONGLY DESCRIBING IT. 

Conflicting evidence as to agreement between automobile owner and insur- 
ance agent as property to be insured held to warrant recovery by insured from in- 
surance agent of loss suffered because of destruction of automoblie by fire not 
covered by insurance policy because of such agent’s said description of auto- 
mobile. 


(For other cases, see Insurance, Dec. Dig. § 103.) 


4. INSURANCE—INSURANCE BROKER AGREEING TO PROCURE IN- 
SURANCE AND FAILING TO DO SO IS LIABLE TO PRINCIPAL FOR 
DAMAGE SUSTAINED BY WANT OF SUCH INSURANCE. 


An insurance broker must obey the instructions given by his principal, and, 
if he agrees to procure insurance and fails to do so, he is liable to his principal 
for the damage sustained by reason of want of such insurance. 

(For other cases, see Insurance, Dec. Dig. § 103.) 


6. INSURANCE—IN ACTION AGAINST INSURANCE AGENT ON ORAL 
CONTRACT TO PROCURE INSURANCE DEFENDANT’S CONTEN- 
TION THAT ORAL CONTRACT WAS MERGED IN POLICY WRIT- 
TEN HELD UNTENABLE. 


_ In action against insurance agent for breach of oral agreement to procure 
insurance on certain automobile, defendant’s objection that his oral agreement 
was merged in policy written is untenable; plaintiff not seeking to recover on 
such policy. 

(For other cases, see Insurance, Dec. Dig. § 103.) 


Exceptions from Superior Court, Providence and Bristol Counties; Herbert 
L. Carpenter, Judge. 

Actions by Catherine J. Affleck against William H. Kean, against the Poto- 
mac Insurance Company, and against both of said defendants. Verdicts for 
plaintiff, and defendants bring exceptions. Exceptions sustained in part, and 
plaintiff ordered to show cause why case should not be remitted to superior court 
with directions to enter one judgment only against defendant first named. 
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John P. Beagan, Joseph E. Beagan, and Edmund F. Beagan, all of Provi- 
dence, for plaintiffs. 

Cooney & Cooney, of Providence, for defendants. 

SWEENEY, J. In Affleck v. Potomac Insurance Co., 49 R. I. 112, 140 A. 469 (see, 
also, 141 A. 183), we held that plaintiff could not recover upon a fire insurance 
policy on account of a material misdescription of her automobile in the policy. 
Plaintiff thereupon commenced these actions of the case in assumpsit. 

The action against Mr. Kean is for breach of his agreement with plaintiff 
to procure fire insurance on her automobile. The action against the insurance 
company is for breach of its agreement with plaintiff made by its agent, Mr. 
Kean, to insure her automobile against damage by fire. The action against 
both defendants is because plaintiff alleges she is in doubt which of them is liable 
for breach of their agreement to insure her automobile. 

The actions were tried together in the superior court, and the jury re- 
turned a verdict for the plaintiff for $568 in each case. Each case is now before 
this court on defendants’ exceptions. The exceptions are the same in each case. 
Defendants’ exceptions to the denial of their motions for directed verdicts and 
for new trials will be considered together. 

In May, 1921, Mr. Kean was engaged in the insurance business and repre- 
sented several fire insurance companies, including the defendant company. Plain- 
tiff was the owner of an automobile. Mr. Kean called upon plaintiff at her place 
of business and received an order to procure fire insurance upon her automobile. 
He agreed to do this. Soon after this interview Mr. Kean delivered to plain- 
tiff an automobile insurance policy issued by the defendant company for which 
plaintiff paid Mr. Kean the premium. The policy was dated May 17, 1921, and 
insured plaintiff against direct loss or damage by fire to the automobile described 
therein. The policy was countersigned by Mr. Kean as agent of the company. 
Before the policy expired an automobile owned by plaintiff was destroyed by 
fire while in her garage. The automobile thus destroyed was a “Willys-Over- 
land.” In an action on the policy it was held that plaintiff could not recover 
because the destroyed automobile was not the one described in the policy. Af- 
fleck v. Potomac Insurance Co., supra. 


Plaintiff’s testimony was to the effect that she never owned a “Willys- 
Knight” automobile; that she did own a “Willys-Overland” which she asked 
Mr. Kean to insure for her; that he agreed to do so; that he saw the automobile 
in her garage, and, after examining it, made some notes in a book, and a few 
weeks thereafter handed her an insurance policy issued by the defendant com- 
pany; that she did not read the policy and did not know until after her auto- 
mobile had been destroyed by fire that it was not correctly described in the 
policy, and that Mr. Kean then said his clerk had made a mistake in writing the 
policy. 

Mr. Kean testified that, when he called upon the plaintiff, she gave him a 
description of the automobile she wished to have insured; that he did not go to 
the garage to examine the automobile; that the description. of the automobile 
in the policy was the same as given to him by the plaintiff; that he never agreed 
to insure a “Willys-Overland” for her; and that the first time he saw the “Willys- 
Overland” was after it had been burned. He denied that he said his clerk had 
made a mistake in writing the policy. 


{1, 2] Plaintiff did not ask Mr. Kean to insure her automobile in any particu- 
lar company. He could place the insurance in any company he selected. For 
the purpose of applying for this insurance Mr. Kean was the agent for the 
plaintiff and not the agent for the insurer. Monast v. Manhattan Life Ins. 
Co., 32 R. I. 557, 79 A. 932; O’Rourke v. John Hancock Mutual Life Ins. Co. 
23 R. I. 457, 50 A. 834, 57 L. R. A. 496, 91 Am. St. Rep. 643; Reed v. Equitable 
Fire & Marine Ins. Co., 17 R. I. 785, 24 A. 833, 18 L. R. A. 496; Wilson v. @on- 
way Fire Ins. Co., 4 R. I. 141; 32 C. J. 1087. If Mr. Kean, as agent for plaintiff, 
made a mistake in the description of plaintiff's automobile in his application for 
insurance thereon to defendant company, the defendant would not be liable 
for Mr. Kean’s mistake if the policy was issued as applied for. Mr. Kean testi- 
fied that the description of the automobile in the policy was the same as that applied 
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for. It thus appears that the defendant company insured the very same automobile 
it was asked to insure. This evidence is not contradicted. Therefore, the de- 
fendant company is not liable to plaintiff for a misdescription of her automobile, 
and its motions for a directed verdict should have been granted. 

[3] The next question arises as to the liability of Mr. Kean. He admitted 
that he agreed to procure fire insurance for the plaintiff on her automobile. He 
testified that the automobile he was instructed to insure was a “Willys-Knight,” 
and she testified that it was a “Willys-Overland.” This conflicting testimony 
required the determination of the issue by the jury, and there was ng error in 
the denial of Mr. Kean’s motion for a directed verdict. 

[4] An insurance broker must obey the instructions given by his principal, 
32 C. J. 1087, and, if he agrees to procure insurance and fails to do so, he is 
liable to his principal for the damage sustained by reason of the want of such 
insurance. Milwaukee Bedding Co. v. Graebner, 182 Wis. 171, 196 N. W. 533; 
Journal Co. v. Gen. Acc. Fire & Life As. Co., 188 Wis. 140, 205 N. W. 800; 
Everett v. O’Leary, 90 Minn. 154, 95 N. W. 901; Cass v. Lord, 236 Mass. 430, 
128 N. E. 716; Elam, Appt., v. Smithdeal Realty & Ins. Co., 182 N. C. 599, 109 
S. E. 632, 18 A. L. R. 1210 and note, 1214. 

[5] By their verdict the jury found that Mr. Kean did not procure insurance 
as agreed upon plaintiff’s automobile. The trial justice has approved their verdict. 
This is a case where the opportunity of seeing and hearing the witnesses un- 
doubtedly was of great assistance to the jurors in helping them to draw a correct 
conclusion from the conflicting testimony. Why should plaintiff insure a “Willys- 
Knight” automobile if she never owned one? Did defendant examine the auto- 
mobile in the garage before agreeing to insure it? ‘These, as well as other ques- 
tions, probably occurred to the jurors before they arrived at their verdict. After 
a careful reading of the testimony, it does not appear to us that the trial 
justice clearly erred in denying Mr. Kean’s motion for a new trial, and the ex- 
ception thereto is not sustained. 

[6] Plaintiff’s action against Mr. Kean is for breach of his oral agreement 
to procure insurance on a certain automobile and not for breach of an oral 
contract of insurance. Plaintiff is not attempting to recover on the policy which 
was given to her by defendant Kean, and which she testified she did not read. 
Therefore, Mr. Kean’s exceptions, based upon his contentions, that his oral 
agreement with plaintiff was merged in the policy and that her action against 
him should have been commenced within the time limited in the policy, are 
without merit. 

At the close of the testimony defendants moved that plaintiff be required 
to elect which of the three actions should be submitted to the jury. The motion 
was denied and exception noted. We have held that the trial justice should 
have directed a verdict for the insurance company. If this had been done, two 
actions would have been pending against Mr. Kean for the same cause. The 
jury has returned a verdict against Mr. Kean in each action. Plaintiff states 
in her brief that she wants but one satisfaction of the amount of damage fixed 
by the jury. Mr. Kean will be protected from double liability if plaintiff is now 
required to elect on which verdict she wishes to proceed to judgment and execu- 
tion. 

The second and fourth exceptions are sustained. All the other exceptions 
are overruled. The parties may appear before this court January 6, 1930, and 
show cause, if any they have, why an order should not be entered remitting 
the cases to the superior court, with direction to enter judgment for the defend- 
ant insurance company and also judgment against defendant Kean with a per- 
petual stay of execution in one of said cases against him. 

Supplemental Opinion. 

In accordance with the opinion filed December 30, 1929, the parties, by their 
attorneys, appeared before the court, and plaintiff elected to proceed to judg- 
ment and execution against defendant Kean in her case against him, known as 
No. 6732, and showed no cause why judgment should not be entered for the 
defendant insurance company in her cases against it. 


It is therefore ordered that said cases be remitted to the superior court, 
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with direction to enter judgment for the plaintiff on the verdict in the case 
known as No. 6732; enter judgment for the plaintiff on the verdict against 
defendant Kean in No. 6733, with a perpetual stay of execution on said judg- 


ment; and enter judgment for the defendant insurance company in Nos. 6733 and 
6734. 


STOOPS v. FIRST AMERICAN FIRE INS. CO. 
Supreme Court of Tennessee. Jan 20, 1930. 
22 Southwestern Reporter (2d) 1038. 

1. INSURANCE—PROVISION OF AUTOMOBILE COLLISION POLICY 
THAT LIABILITY SHOULD NOT EXCEED COST TO REPAIR OR RE- 
PLACE AUTOMOBILE OR PARTS HELD AMBIGUOUS, REQUIRING 
CONSTRUCTION. 

In insurance contract covering loss and damage to automobile from collision 
or upset, provision that liability should in no event exceed limit stated, which was 
actual cash value, less $50, “nor what it would then cost to repair or replace the 
automobile or parts thereof with other of like kind and quality,” held to be am- 
biguous and to require construction. 

(For other cases, see Insurance, Dec. Dig. § 502.) 


2. INSURANCE—IF POSSIBLE, COURTS MUST CONSTRUE CLAUSE OF 
AUTOMOBILE POLICY IN HARMONY WITH OTHER PARTS OF 
CONTRACT. 

Where, in application to facts of case, clause of automobile policy can be given 
reasonable construction in harmony with other parts of contract, it is duty of 
court to adopt that construction in order that entire contract may be enforced. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


3. INSURANCE—AUTOMOBILE POLICY PROVISION LIMITING LI- 
ABILITY DID NOT IMPOSE COST OF REPAIRS AND REPLACE- 
MENT OF PARTS AS LIMITATION, UNLESS AUTOMOBILE WAS 
RESTORED TO PREVIOUS CONDITION. 

In policy covering loss and damage to automobile from collision or upset, 
provision limiting liability to cost to repair or replace automobile or parts thereof 
with other of like kind and quality held not to impose cost of repairs and replace- 
ment of parts as limitation, unless such repairs and replacements restore automobile 
to condition before it was damaged; “cost to replace the automobile” ordinarily 
being cash value of automobile at time of damage or loss. 

(For other cases, see Insurance, Dec. Dig. § 502.) 


Appeal from Chancery Court, Hamilton County; W. B. Garvin, Chancellor. 

Action by Harry Stoops against the First American Fire Insurance Company. 
From a decree ordering a reference, defendant appeals. Affirmed and remanded. 

Sizer, Chambliss & Sizer, of Chattanooga, for appellant. 

Sam J. McAllester, of Chattanooga, for appellee. 

Swiccart, J. This is an action by appellee on a contract of insurance covering 
loss and damage to an automobile from fire, theft, and collision or upset. The au- 
tomobile was wrecked in an upset. By an appraisal made pursuant to the terms 
of the insurance contract, it was found that the cash value of the automobile at the 
time of the accident was $2,000, and that the “cost to repair or replace the dam- 
aged parts of the automobile with other of like kind and quality” would be $1,100. 

The insurer, appellant, admits its liability for $1,100, the cost of repair and re- 
placements, as found by the board of appraisers, but appellee claims an additional 
amount as depreciation in the value of his automobile resulting from the accident 
which repairs and replacements will not restore. 

The cause was heard by the chancellor upon an agreed stipulation of facts, 
containing a stipulation that two of the three appraisers would have reported an 
additional sum for depreciation, over and above the cost of repairs and replace- 
ments, except for the fact that they understood that they were to find only the 
value of the automobile before the accident and the cost of repair, and therefore 
depreciation in the value of the car as the result of the accident was not taken into 
consideration in fixing appellee’s loss and damage under the contract. 

It was stipulated by the parties that a reference should be ordered to ascertain 
the amount of appellee’s loss and damage, “in the event the Court should hold that 
complainant (appellee) is entitled to recover under the policy anything more than 
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the amount it would cost to repair or replace the damaged parts of the automobile 
with other of like kind and quality.” The appeal is from the chancellor’s decree 
ordering such reference. 

[1-3] The insurer’s contention is that its liability is limited by one of the 
“general conditions” of the insurance contract, that its liability for loss or damage 
to the automobile insured “shall in no event exceed the limit of liability, if any, 
stated in Paragraph C (actual cash value, less $50.00), nor what it would then cost 
to i og or replace the automobile or parts thereof with other of like kind and 
quahty.,” 

The clause italicized is relied upon by the insurer as working the limitation of 
liability contended for. The clause is ambiguous, and requires construction. The 
chancellor thought it repugnant to the “insuring clause” of the contract, and on 
that account held it unenforceable, under the authority of Bean v. Insurance Co., 111 
Tenn. 186, 78 S. W. 104, and Laurenzi v. Insurance Co., 131 Tenn. 644, 176 S. W. 
1022, 1025. But if, in its application to the facts of the cause before us, it can be 
given a reasonable construction in harmony with the other parts of the contract, 
it is our duty to adopt that construction, in order that the entire contract made by 
the parties for themselves may be enforced. Laurenzi v. Insurance Co., supra, 
wherein the court said: 

“* * * We must strive to give effect to all the provisions of the contract and 
to enforce the actual meaning of the parties to it, as evidenced by all the language 
used within the four corners of the instrument. We are also at, liberty to consider 
the purpose for which the contract was executed, where that purpose plainly and 
necessarily appears from a perusal of the whole paper. That construction will be 
adopted in the case of somewhat inconsistent provisions which, while giving some 
effect. to all of them, will at the same time plainly tend to carry out the clear 
purpose of the agreement; that purpose which it is obvious all the parties thereto 
were cognizant of and intended by the agreement to further and to consummate.” 

Paragraph A, the first clause of the contract, provides that the company in- 
sures “the insured named herein, for the term herein specified, to an amount not 
exceeding the actual cash value of the property at the time any loss or damage 
occurs, nor, in any event, the limits of liability, if any, herein specified, against di- 
rect loss or damage from the perils specifically insured against herein to the auto- 
mobile herein described and the equipment usually attached thereto.” 


The perils insured against are enumerated in paragraph C, called the schedule; 
and, under the heading “Limit of Liability,’ the sum of $2,500 is fixed as the 
limit of the insurance against fire and theft, while the printed words “actual cash 
value” is given as the limit of liability for collision or upset, subject to the deduc- 
tion of $50. This schedule, paragraph C, is, however, introduced by the clause: 
“The limit of this company’s liability against each of such perils shall be as stated 
in the General Conditions of this policy, not exceeding, however, the limits stated in 
said Schedule.” The “general conditions” contain the clause hereinabove quoted. 

The primary purpose and intention manifested by the contract is to insure the 
owner of the automobile against direct loss and damage to its physical structure 
caused by the perils insured against, to an amount equal to, but not exceeding, 
its value immediately before the accident resulting in its damage. The limitation 
of liability to which reference is made in paragraph A is expressly stated as a 
limitation in “amount,” and no reference is there made to a limitation in the kind 
or nature of the direct damage or loss insured against. So also the manifest pur- 
port and purpose of paragraph C is to state the maximum sum or amount for which 
the insurer is bound. 

The limitation of liability contained in the clause quoted from the “general 
conditions” of the contract is “the cost to repair or replace the automobile or parts 
thereof with other of like kind and quality.” The alternative conjunction “or,” ap- 
pearing twice in the clause, creates a double alternative; and the ambiguity or un- 
certainty of the limitation consists of its failure to state the circumstances under 
which the cost to repair or replace the automobile is the measure or limit of the 
insurance, and the circumstances under which the limit is the cost to repair or 
replace parts only. And like uncertainty may exist in the application of the con- 
tract to a particular loss whether the cost of replacement or only of repair is the 
proper measure of the insured’s rights. 


Construing the alternative and ambiguous limitation of liability in the light of 
the primary purpose and object of the contract, to insure the owner against direct 
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loss and damage to his automobile from the perils insured against, we do not dis- 
cover therein any purpose or intent to deny to the insured any part of the protection 
elsewhere provided. We think the true meaning is that the alternative limitations 
contained therein are effective only when to apply them will afford the insured the 
full proteetion contemplated. Federal Ins. Co. v. Hiter, 164 Ky. 743, 176 S. W. 
210, L. R. A. 1915E, 575. If the repair or replacement of parts will restore the 
damaged automobile to substantially its condition at the time it was damaged, then 
the cost of such repair or replacement is the limit of the insurer’s liability; but, 
if the damage is so extensive that repair or replacement of parts will not restore 
the automobile, then the cost to replace the automobile is the limit of liability. 
The “cost to replace the automobile” will ordinarily be the cash value of the 
automobile at the time of the damage or loss, and the limitation of liability in the 
“general conditions” is not necessarily inconsistent with the limitation of liability 
stated in paragraph C of the contract. 

In Automobile Underwriters of America v. Radford, 293 S. W. 869, 870, a 
contract of insurance, containing the same limitation of liability as in the contract 
before us, was construed by the court of Civil Appeals of Texas. An issue of 
fact submitted to the jury was: “Could the damaged parts of the automobile in 
suit be replaced with others of like kind and quality, so as to place it in substan- 
tially as good condition as it was before the fire?” ‘The insurer objected to the 
inclusion of the words we have italicized, insisting that the limitation of liability 
specially pleaded did not authorize their inclusion in the issue. The court, constru- 
ing the contract, said: 


“Viewed in the light most favorable to the insured, which the language of the 
policy should be where there is any doubt or uncertainty surrounding it, the court 
did not err in placing such interpretation upon the language of the policy on which 
appellant based its defense; for unless the automobile, when repaired or replaced, or 
its damaged parts repaired or replaced, would have been substantially restored to as 
good condition as it was in before the fire, it could not be said that same had 
been ‘ repaired’ or ‘replaced.’ Therefore, section E fixed as the measure of liability 
what it would cost to repair or replace the automobile, or such parts thereof as 
had been damaged with other of like kind and quality, so as to restore it as an 
automobile to substantially as good condition as it was in before the fire. Mary- 
land Motor Car Ins. Co. v. Smith (Tex. Civ. App.) 254 S. W. 526; C. R. L & G. 
Ry. Co. v. Zumwalt (Tex. Cr. [Com.] App.) 239 S. W. 913; Tex. Moline Plow 
Co. v. Niagara Fire Ins. Co., 39 Tex. Civ. App. 168, 87 S. W. 192.” 

This is substantially the same construction we have given to the same con- 
tractual provisions; and this construction is supported by the holdings in Federal 
Insurance Co. v. Hiter, 164 Ky.:743, 176 S. W. 210, L. R. A. 1915E, 575; Edwards 
v. Maryland Motor Car Ins. Co., 204 App. Div. 174, 197 N. Y.-S. 460; United 
States Fidelity & Guaranty Co. v. Corbett, 35 Ga. App. 606, 134 S. E. 338. 

We do not think the case of Standard Sewing Machine Co. v. Insurance Co., 
201 Pa. 645, 51 A. 354, is in conflict with our conclusions herein. The peculiar facts 
of that case called for the application of the contract as there made, and resulted 
in an award to the insured in the full measure of his loss and damage. 

Appellant cites Haussler v. Indemnity Co. of America, 227 Ill. App. 504. Un- 
der a contract of insurance containing a somewhat similar limitation of liability as 
in the contract before us, the court held that the “correct measure of damages under 
the contract is the cost of the suitable repair or replacment of the parts injured or 
destroyed, not to exceed in amount the actual cash value of the automobile at the 
time of such injury or destruction.” The case is not in point here, for the court 
does not define the meaning of the phrase “suitable repair or replacement” as 
used in the quoted sentence. If the phrase is given the same meaning as in Auto- 
mobile Underwriters of America v. Radford, supra, the case does not support 
the appellant’s position. 


The whole point of the cause before us lies in the insurer’s contention that the 
limit of the insurance is the cost of repair and replacement of damaged parts, even 
though such repairs and replacements do not restore the automobile to substantially 
as good condition as it was in before it was damaged. We hold that the contract 
does not impose the cost of repairs and replacement of parts as a limitation of 
the insurance, unless the repairs and replacements restore the automobile to its 
condition before it was damaged. 


The effect of the chancellor’s decree herein is that the cost of repairs and re- 
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placement, reported by the appraisers as $1,100, is not the full measure of the in- 
surance to which appellee is entitled, unless such repairs and replacements will 
restore the value possessed by the automobile at the date of the accident. In 
this we concur, and the decree of the chancellor will be affirmed. The cause will be 
remanded for further proceedings as ordered by the chancellor. 


SOUTHERN CASUALTY CO. v. DYER. (No. 2327.) 
Court of Civil Appeals of Texas. El Paso. Nov. 14, 1929. 
Rehearing Denied Dec. 12, 1929. 

22 Southwestern Reporter (2d) 548. 

1. INSURANCE—EVIDENCE SUPPORTED COURT’S CONCLUSION THAT 
TITLE TO INSURED TRUCK DID NOT PASS UNDER AGREEMENT 
FOR FUTURE EXCHANGE SO AS TO AVOID FIRE POLICY. oid 
In action on fire insurance policy covering automobile truck, containing 

provision that policy should be void if interest of insured was transferred other 
than by death, evidence held sufficient to support court's conclusion that title 
to insured truck had not passed at time of fire under agreement for future 
exchange for new truck so as to avoid policy, where there was evidence showing 
that at time of fire truck was still in possession of insured and was being used 
by him in his business, that bill of sale therefor had not been delivered, and that 
new truck had not been delivered and was still at factory, where some additional 
equipment was to be placed upon it. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


2. INSURANCE—WHERE TITLE TO INSURED TRUCK DID NOT PASS 
UNDER AGREEMENT FOR FUTURE EXCHANGE, THERE WAS NO 
CHANGE IN INSURABLE INTEREST. 

Where title to insured truck had not passed under agreement for future 
exchange for new truck, there was no change in insurable interest of insured 
so as to avoid fire insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 


Appeal from County Court at Law, Wichita County; C. M. McFarland, Judge. 

Action by J. G. Dyer against the Southern Casualty Company. From a judg- 
ment for plaintiff, defendant appeals. Affirmed. 

Weeks, Morrow, Francis & Hankerson, of Wichita Falls, for apellant. 

Mathis & Caldwell, of Wichita Falls, for appellee. 

Hiccins, J. This is a suit by appellee upon a fire insurance policy issued to 
him by appellant covering an automobile truck. During the life of the policy 
the truck was destroyed by fire. The policy contained a stipulation which reads: 

“This entire policy shall be void unless otherwise provided by agreement in 
writing added hereto: (a) If the interest of the assured and the subject of this 
insurance be other than unconditional and sole ownership or in case of transfer 
or termination of the interest of the assured other than by death of the assured 
or in case of any change in the nature of the insurable interest of the assured 
in the property described herein, either by sale or otherwise. * * * ” 

In bar of the action it is here contended the undisputed evidence shows the 
policy was avoided because prior to the fire appellee had traded the truck to the 
Wichita Motor Company and received a credit therefor of $1,000 on the purchase 
price of a new truck, which constituted a transfer of the interest of the assured 
in the truck covered by the policy or change in the nature of his insurable 
interest in such truck. 

This view of the effect of the evidence was rejected by the trial judge, before 
whom the case was tried without a jury, and his adverse finding upon the issue 
is well supported by the evidence. 

[1, 2] The evidence shows the following: A few days before the truck was 
burned, appellee had agreed with W. O. Beeman, a representative of the Wichita 
Motor Company, to buy a new truck from that company and to trade in his old 
truck for an allowance of $1,000 on the purchase price of the new one: 

Beeman testified: “We commenced negotiations about three or four days 
before it was reported to me the old truck had burned. Mr. Dyer had not 
delivered the old truck nor the bill of sale to me. At the time that the truck 
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was burned I had not delivered the new truck to Dyer. It was delivered on 
May 22nd, 1926. It was nearly a month after the truck burned on April 25th, 
1926, before I delivered the new truck. He executed the notes in payment of 
the new truck on June lst, several days after. It was over a month after I 
had commenced negotiations with Mr. Dyer before the deal was consummated, 
and the truck finally delivered to him, and the notes signed up.” 

Further on in his testimony Mr. Beeman said: 

“On April 19th I started the trade with Mr. Dyer; we agreed upon the 
valuation, but the deal was not closed that date. It was closed about June Ist, 
when he signed the notes. I was not able that very day to deliver him'a new 
truck, or get one ready for him because we had to wait to get the truck built, 
we do not carry them in stock out there as a rule. He never had delivered this 
old truck to me.” 

This and other evidence in the record shows that at the time of the fire the 
truck was still in possession of appellee and being used by him in his business; 
bill of sale therefor had not been delivered; the new truck had not been delivered, 
in fact, was still at the factory, where some additional equipment was to be 
placed upon it. 

This is abundantly sufficient to support the view that title to the old truck 
had not passed to the Wichita Motor Company either absolutely or conditionally. 
At best it simply shows an agreement for a future exchange, and did not con- 
stitute such a present transfer of Dyer’s interest in the truck as would avoid 
the policy under the quoted provision. Philadelphia, etc., v. Moore (Tex. Civ. 
App.) 202 S. W. 990; Id. (Com. App.) 229 S. W. 490; Pennsylvania, etc., v. 
Stockstill (Tex. Civ. App.) 197 S. W. 1036. 

Title to the truck not having passed, we think there was no change in the 
insurable interest of appellee in the same. Certainly there had been no such 
change as would increase the motive to burn or diminish the motive to guard 
the property from loss by fire. Ins. Co. v. O'Bannon, 109 Tex. 281, 206 S. W. 814, 
1 A. L. R. 1407; New Orleans Ins. Co. v. Gordon, 68 Tex. 149, 3 S. W. 718, 720; 
Home Mut. Ins. Co. v. Tompkies, 30 Tex. Civ. App. 404, 71 S. W. 812, 813. 

We need not discuss the evidence relied upon by appellant. It may be 
conceded same would have supported a finding by the trial court that Dyer 
and the motor company intended the title to the old truck to presently pass to 
the motor company at the time the agreement to exchange was made, in which 
which event the intention of the parties would have been given effect, though 
possession and use of the truck remained with appellee. In such case the policy 
would have been avoided, but the evidence relied upon by appellant in this con- 
nection is by no means conclusive. The trial court adopted the view that title 
had not passed, and the evidence to which we have referred abundantly supports 
such view. 

Affirmed. 


NATIONAL SURETY CO. v. PETERSON et ux. (No. 21759.) 
Supreme Court of Washington. Jan. 2, 1930. 
283 Pacific Reporter 668. 

2. INSURANCE—RECOVERY CANNOT BE HAD UNDER POLICY OF 
CONFISCATION INSURANCE, IF BENEFICIARY CAUSED LOSS. 
Confiscation insurance does not differ in principle from other insurance, and 

one seeking benefit of such insurance after loss cannot recover, if he caused loss. 

(For other cases, see Insurance, Dec. Dig. § 429.) 

3. INSURANCE—CONFISCATION INSURER, HAVING PAID LOSS TO 
AUTOMOBILE SELLER, CANNOT RECOVER ON BUYER’S NOTE, 
ASSIGNED BY SELLER WITHOUT DEDUCTING FOR AMOUNT 
PAID UNDER POLICY, WITHOUT PROVING CONFISCATION IS 
RESULT OF BUYER’S WRONG. 

Where insurer of automobile under policy of confiscation insurance paid loss 
to seller and received assignment of buyer’s note and mortgage, such insurer, at- 
tempting recovery of entire note without deduction for amount paid under policy 
against confiscation, had burden to prove that confiscation took place by reason of 
some act or fault on part of buyer, since federal statute respecting confiscation 
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treats thing as offender, and thing used unlawfully without owner’s knowledge may 
be confiscated, notwithstanding owner is without fault, and wrongdoing is never 
presumed. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

Holcomb, J., Mitchell, C. J., and Fullerton and Main, JJ., dissenting. 

En Banc. 

Appeal from Superior Court, King County; Wm. J. Steinert, Judge. 

Action by the National Surety Company against W. E. Petersen and wife. 
Judgment for plaintiff, and defendants appeal. Reversed, with directions. 

John F. Dore and F. C. Reagan, both of Seattle, for appellants. 

Caldwell & Lycette, of Seattle, for respondent. 

ToLMAN, J. This is an action on a promissory note, tried to the court sitting 
without a jury, resulting in a judgment in favor of the plaintiff for the full amount 
demanded, from which judgment the defendants have appealed. 

The evidence is without substantial conflict, and shows rather conclusively that 
appellant W. E. Petersen purchased from the Sands Motor Company a Studebaker 
automobile, making a cash payment, in part, and for the balance of the purchase 
price gave a promissory note for $1,824.60, secured by chattel mortgage upon the 
car purchased. The mortgage, by its terms, required the mortgagor to keep the 
automobile insured against fire, collision, and theft in an amount equal to the 
balance due the mortgagee, with loss payable to the mortgagee and the policies to be 
deposited with it. It was further provided that, in the event of the failure of the 
mortgagor to so insure, the mortgagee might procure such insurance, add the cost 
thereof to the principal sum of the note secured by the mortgage, which added 
the amount should become immediately due and payable. 

Although there was no provision in the mortgage with reference to confiscation 
insurance, by agreement between the parties, or at least with the consent of the 
mortgagors, the Sands Motor Company, at the time of the execution of the note and 
mortgage, secured a policy of insurance against confiscation from the National 
Surety Company. The premium on this policy was added to the price of the car, 
and was covered either by the cash payment then made by the appellant, or was 
made a part of the note evidencing the balance to be paid. Some time thereafter 
the automobile was confiscated, and the National Surety Company paid to the Sands 
Motor Company, on the policy against confiscation, the sum of $1,083.40, which 
amount was credited on the ledger of the motor company to the Petersen account, 
and which paid that account pro tanto. Thereupon the Sands Motor Company 
assigned the note and mortgage to the National Surety Company, and this action 
was instituted on the note to collect, according to its terms, without any credit for 
the amount paid under the policy against confiscation. 

{1] Respondent insists that, under the peculiar conditions here involved, the 
pleadings are of unusual importance, and bases considerable of its argument upon 
the pleadings. Under our liberal rule with reference to amending to conform 
to the proof, and considering as amended to conform to the proof, we think the 
facts admitted by the pleadings and those established by the evidence are of 
equal importance. The complaint was in the usual form, alleging the execution 
and non-payment of the note and its assignment to respondent. The execution 
was not denied, the assignment was denied by answer, and a special defense 
was pleaded, which, in effect, was a plea of payment. 

We think it must be conceded that the Sands Motor Company procured the 
insurance against confiscation with the consent of Petersen; that Petersen paid 
the premium on the policy; that respondent knew that the premium was so paid 
by Petersen; that the proceeds of the confiscation policy, when paid to the 
Sands Motor Company, were credited to Petersen’s account: and, if credited 
upon the note, left a balance due thereon at that time of $274.60, and no more. 

[2, 3] No evidence appears in the record offered by either side as to why 
or under what conditions the automobile was confiscated, and in the final analysis 
the only question here at issue is: Was the burden of proof upon the respondent 
to establish that the automobile was confiscated because of some wrong on the 
part of Petersen; or, was the burden of proof upon appellants to establish that 
the confiscation took place without their fault? 


Appellant relies upon the well-settled rule of law that, where insurance is 
taken out at the expense of and for the benefit of the mortgagor, he (the 
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mortgagor) has the right, in case of loss, to have the proceeds of the policy 
applied for his benefit toward the discharge of the debt, citing Stebbins v. 
Westchester Fire Insurance Co., 115 Wash. 623, 197 P. 913; 14 R. C. L. 1367; 
Robbins v. Milwaukee Mechanics’ Insurance Co., 102 Wash. 539, 173 P. 634; and 
many cases from other jurisdictions, among which are Leyden v. Lawrence, 79 
N. J.-Eq. 113, 81 A. 121; Commercial Credit Co. v. Eisenhour, 28 Ariz. 112, 236 P. 
126, 41 A. L. R. 1274; Pendleton v. Elliott, 67 Mich. 496, 35 N. W. 97; Waring v. 
Loder, 53 N. Y¥. 581; Traders’ Insurance Co. v. Race, 142 Ill. 338, 31 N. E. 392, and 
Fire Ass’n v. Patton, 15 N. M. 304, 107 P. 679, 27 L. R. A. (N. S.) 420. 


Respondent does not dispute this rule of law, but, aside from its argument 
based upon the pleadings, seems to assert that, under a policy against confisca- 
tion, the fault of the owner or the one entitled to possession must be presumed 
in all cases where confiscation has taken place, or in any event that the burden 
is upon him to establish by competent proof that he was without fault. 


Confiscation insurance does not differ in principle from other insurance, and 
one seeking the benefit of such insurance after loss, if he caused the loss, cannot 
recover. But nothing in the policy or in the law applicable thereto is called to 
our attention which in any wise changes the well-settled general rule that wrong- 
doing is never presumed, but must always be established by proof. So here, if 
confiscation might take place without wrongdoing or fault on the part of appel- 
lants, in the absence of any proof the law will presume that it did so take place. 

The federal statute treats the thing as the offender, and if the thing is used 
unlawfully without the knowledge of the owner, it may be confiscated, notwith- 
standing the owner is without fault. Goldsmith, Jr.-Grant Co. v. United States, 
254 U. S. 505, 41 S. Ct. 189, 65 L. Ed. 376; United States v. Stowell, 133 U. S. 1, 
10 S. Ct. 244, 33 L. Ed. 555; United States v. Mincey (C. C. A.) 254 F. 287, 5 
A. L. R. 211; Logan v. United States (C. C. A.) 260 F. 746; United States v. 
One Saxon Automobile (C. C. A.) 257 F. 251. A reading of these cases reveals 
sufficient instances of confiscation without wrongdoing or knowledge of wrong- 
doing on the part of the owner, and no further demonstration seems necessary. 
We conclude that the burden was on respondent to prove by competent evidence 
that the confiscation took place by reason of some act or fault on the part of the 
appellants, and, no such proof having been offered, the judgment should have 
been for $274.60, with interest thereon, only. 

The judgment is reversed, with directions to enter a judgment in harmony 
with the views herein expressed. 

Millard, Parker, Beals, and French, JJ., concur. 

Holcomb, J. (dissenting). In their affirmative answer, appellants alleged that, 
at the time they purchased the automobile from Sands Motor Company, they 
entered into a contract with respondent whereby respondent agreed, in the event 
the automobile should be confiscated, respondent would pay to Sands Motor Com- 
pany the balance due on the note and mortgage mentioned in paragraph IV of 
the complaint; that thereafter the automobile was seized and confiscated by the 
United States of America; that, when the car was seized and confiscated by the 
United States, respondent then, under the terms of its contract with appellants, 
became bound to pay to the Sands Motor Company the balance due on the 
note and mortgage; and that thereafter respondent, under the terms of the 
contract so alleged did pay the balance due on the note and mortgage. It was 
further alleged that Sands Motor Company accepted from respondent the money 
paid in full payment of the note and mortgage; that, under the terms of its con- 
tract with appellants, respondent was obligated to pay Sands Motor Company the 
money so paid without any recourse on appellants. (All italics mine.) It is fur- 
ther alleged that at the time the assignment was made to respondent the note 
and mortgage were paid and discharged by the payment of the balance due on 
the note in accordance with the terms of the contract alleged in the answer; 
that respondent knew that the note and mortgage were paid when they were 
assigned to it. 

The allegation of the affirmative answer that the automobile was seized and 
confiscated by the United States of America was admitted by the reply of 
respondent and all the other allegations denied. As to all those affirmative 
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allegations made by appellants and not admitted, the burden of proof was certainly 
upon appellants. 


Appellants introduced no evidence. If the car was confiscated: by ~the 
Uniten States without fault of theirs, the burden was certainly upon them::to 
prove it, which they did not attempt. The presumption, therefore, is contrary 
to what the majority say, and is that it was because of the criminal act of one of 
them. There is no evidence in support of the affirmative answer. that the tmsur- 
ance item of $139.44 was paid for confiscation insurance, rather than for the 
fire, collision, and theft insurance required by the mortgage. 


The question here is not answered by the principles involved in cases cited in 
the majority opinion. No decision found up to now precisely answers this 
important question. The question here involved is whether one may be protected 
by a policy of indemnity taken out by another, even at the expense of the insured, 
against financial loss incurred by the insured in the use of the property in pre- 
sumptively criminal activities by reason of which the property is confiscated. 


It is true that insurance policies are in general to be construed strictly 
against the companies which issued them; but the rule is not so broad as to 
compel a construction which would force such companies to save harmless those 
of their policyholders who suffer financial loss on account of having committed 
crimes, even though the policy does not except criminal acts; for such an 
exception, even though expressed, would be contrary to good public policy and 
void. A contrary holding would permit such an insurance policyholder not 
only to take advantage of his own wrong, but to profit financially from his own 
criminal act. Messrsmith vy. American Fidelity Co. (Sup.) 167 N. Y. S. 579. 


There the court held that a policy without any exception to indemnify 
insured against loss from use of his automobile did not furnish security for loss 
incurred by insured, where his automobile was operated with his consent by a 
minor under 18 in violation of the state law. If such an infraction of law as was 
involved in that case would void a policy as to the insured. how much more 
should it void a policy as to the insured, even conceding that appellant in this 
case was the insured and paid for the insurance, where he himself so violated the 
law with the automobile while it was in his possession and control as to cause or 
permit it to be confiscated by the United States? 


The Court of Appeals of New York has also recently held in Ocean Accident 
& Guarantee Corporation v. Hooker Electro-Chemical Co., 240 N. Y. 37, 147 
N. E. 351, that an insurer who pays claims against the insured for damages 
caused by default or wrongdoing of a third party is entitled to be subrogated 
to the rights of the insured against such third party; that the principle of 
subrogation ought to be liberally applied for the protection of those who are its 
natural beneficiaries; that an insurer, as subrogee of the insured, acquires rights 
against third persons causing loss, which, as between insurer and insured, are 
beyond the power of cancellation and destruction by the insured. 


While there is not a third party constituting a wrongdoer in this case, but 
the wrongdoer was the insured himself, it seems that the principles applied by 
the court in that case should apply with much greater force in a case where 
the insurer himself is the wrongdoer. It is also generally accepted as the law 
that “one who has indemnified another in pursuance of his obligation so to do 
succeeds to, and is entitled to, a cession of all the means of redress held by the 
mis against the party who has occasioned the loss.” 25 R. C. L. 

The Supreme Court of Oregon has also held in American Cent. Ins. Co. v. 
Weller, 106 Or. 494, 212 P. 803, that on payment of a loss an insurer as a general 
rule acquires the legal right to be subrogated pro tanto to any right of action 
which the insured may have against any third person whose wrongful act or 
neglect caused the loss. 

The Supreme Court of Kansas has held in First National Bank of Elk City v. 
Springfield Fire & Marine Ins. Co., 104 Kan. 278, 178 P. 413, that in an action 
on an insurance policy the insurer, upon satisfaction of a judgment against it ir 
favor of a mortgagee under a loss payable clause of the policy is entitled to 
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subrogation to the claims of the mortgagee, where it has a valid defense as 
against the insured. 

The test should be: Could appellant maintain an action against respondent 
upon such policy for the value of the car at the time it was confiscated, appellant 
himself having brought about the confiscation presumably by his own criminal 
act? Equity, good morals, and good law emphatically say not. 

Confiscation bonds do not contravene public policy, are not forbidden by law, 
and they do not undertake to indemnify the assured against damages resulting 
to him because of his violation of the law, or by any one else with his knowledge 
or permission. They are intended for the protection of the vendor. Fidelity & 
Deposit Co. of Maryland v. Moore (D. C.) 3 F. (2d) 652. The judgment should 
be affirmed. 

For the foregoing reasons, I dissent. 

Mitchell, C. J., and Fullerton and Main, JJ., concur in the dissenting opinion 
of Judge Holcomb. 
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CASUALTY 


WAGNER ELECTRIC CORPORATION v. OCEAN ACCIDENT & GUARAN- 
TEE CORPORATION, LIMITED, OF LONDON. ENGLAND. 
Circuit Court of Appeals, Eighth Circuit. November 12, 1929. 

No. 


36 Federal Reporter (2d) 186. 

1. INSURANCE—CONTRACT OF INSURANCE IS TO BE CONSTRUED 
AS WHOLE, AND PROVISIONS IN RIDER, WHEN IN CONFLICT 
WITH PROVISIONS OF POLICY PROPER, GOVERN. 

A contract of insurance is to be considered and construed as a whole, 
and all its: parts so far as practicable are to be harmonized and given force 
and effect, and, if provisions in policy proper and those in rider are in con- 
flict and inconsistent with each other, those of latter govern. 

(For other cases, see Insurance, Dec. Dig. §§ 146[1], 150.) 


2. INSURANCE—INSURER UNDER PROPER CONSTRUCTION OF EM- 
PLOYER’S ACCIDENT POLICY HELD NOT LIABLE FOR COSTS 
AND EXPENSES AND INTEREST ON JUDGMENT, WHERE INSUR- 
ED DID NOT PARTICIPATE IN DEFENSE. 

Under proper construction of accident insurance policy in form of em- 
ployer’s liability policy, together with excess insurance rider attached thereto, 
held that insurer was not liable for costs and expenses incurred by insured 
in defending action, or for interest on excess judgment obtained, where in- 
surer did not voluntarily assume such expenses by undertaking defense of 
action or otherwise. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


3. INSURANCE—INSURER, IN ABSENCE OF EXPRESS PROVISION, IS 
NOT LIABLE FOR “INTEREST” ACCRUING ON JUDGMENT PEND- 
ING APPEAL. 

Ordinarily, in absence of express provision, an insurance company is not 
liable for interest which has accrued on judgment obtained against insured 
pending appeal, since “interest” is consideration paid for use of money, or for 
forbearance in demanding it when due, and, so long as one retains money and 
has its use, he can make no charge against another for interest thereon. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

Appeal from the District Court of the United States for the Eastern District 
of Missouri; Charles B. Davis, Judge. 

Action by the Wagner Electric Corporation against the Ocean Accident & 
Guarantee Corporation, Limited, of London, England. From an, insufficient 
judgment in its favor, plaintiff appeals. Affirmed. 

Charles A. Houts, of St. Louis, Mo., for appellant. 

Frank H. Sullivan, of St. Louis, Mo. (Jones, Hocker, Sullivan & Angert 
and Ralph T. Finley, all of St. Louis, Mo., on the brief), for appellee. 

Before Van Valkenburgh and Gardner, Circuit Judges, and Woodrough, 
District Judge. 

Van VALKENBURGH, Circuit Judge. October 21, 1915, appellee issued to the 
Wagner Electric Manufacturing Company, predecessor of appellant, a policy of 
accident insurance. The form used was that of an employers’ liability policy 
ordinarily employed to indemnify the insured against loss by reason of the lia- 
bility imposed by law upon the assured for damages because of injuries to its 
employees while engaged in the trade, business, or work of the assured as des- 
cribed therein. It appears, however, upon the face of the papers, that the as- 
sured in consideration of a reduced premium rate desired a modified indemnity 
policy, and, therefore, there was, at the time of issue placed thereon what is 
called an “Excess Insurance Endorsement” as follows: 

“In consideration of the reduced rate at which the under-mentioned policy 
is written, the Corporation shall not be liable for any loss recovered against 
the Assured in connection with an accident covered by the said policy, unless 
such loss shall exceed the sum of Five Thousand Dollars ($5,000) in respect of 
any one person, or the sum of Ten Thousand Dollars ($10,000) in respect of 
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any one accident, and then the Corporation shall only be liable for the loss re- 
covered against the Assured in excess of the sums above mentioned. 

“As a consequence of the above stipulation, it is agreed that' (1) the As- 
sured shall not be held to forward to the Corporation notice of every accident 
that may occur, but the Assured shall give to the Corporation immediate written 
notice of all claims made and suits brought on account of such accidents and 
(2) the Corporation shall not be liable for any medical attention whatsoever, 
nor for any expense of defense of suits except insofar as the Corporation may 
voluntarily assume such expense. 

“The Coporation’s liability under the policy for excess loss, as above stated, 
shall in no event exceed the limits mentioned in the policy. 

“Nothing herein contained shall be held to vary, alter, waive or extend any 
of the terms, conditions, agreements or limitations of the under-mentioned pol- 
icy other than as above stated.” 

[1] It is quite apparent that this indorsement or rider as it may be called, 
expresses the real nature of the insurance contracted for, that the contract of 
insurance is to be considered and construed as a whole, and all its parts, so far 
as practicable, are to be harmonized and given force and effect. If the pro- 
visions in the policy proper and those in the rider are in conflict and inconsistent 
with each other, those of the latter govern. A®tna Insurance Co. v. Sacramento- 
Stockton S. §. Co. (C. C. A. 9) 273 F. 55. The form of the instrument, with its 
accompanying indorsement, strongly suggests that appellee had no standard 
printed form for the type of insurance which the assured desired; therefore, 
it undertook to supply the same by the quoted indorsement upon one of its 
regular forms. The result was that appellant carried its own insurance up to 
$5,000, and all therafter, up to $5,000, together with some identical charges and 
expenses, under certain specified circumstances, appellee, the accident company, 
was to carry. 

In the instant case an accident occurred to one of appellee’s employees. 
The insurance company was notified by letter as follows: 

“Mav 25, 1920. 

“Mr. Lee Turner, Railway Exchange Bldg., St. Louis, Mo. Re: August 
Baker, Ocean Policy No. 157273. Dear Sir: Enclosed please find copy of letter 
from Atty. Bohencamp who has been retained to represent the above employee. 

“Yesterday I received a petition in the above case, of which I am sending 
you a copy. This case occurred during the time that your company was carry- 
ing our excess insurance. 

“We have put this case in the hands of our attorney, Mr. C. A. Houts, of 
the Boatmen’s Bank Bldg., and we will notify you of any developments which 
may be of interest to you. 

“Very truly yours, 
“A. R. Horn, Safety Engineer.” 

To this the insurance company made the following reply: 

“St. Louis, Mo., June Ist, 1920. 
“46-Ec-2412-August Baker. 

“Wagner Electric Mfg. Co., 6400 Plymouth Ave., St. Louis, Mo. Gentlemen: 
I have received your letter of the 25th inst. enclosing copy of petition which 
was served in the above case. Will you kindly forward to me a report of the 
accident, together with some investigation as to what occurred, and if possible, 
a doctor’s report which will show the extent of the injury, together with any 


other information that would be of assistance to us in knowing what estimate 
to carry on this case. 


“Appreciating your advice, I am, very truly yours, 
“Leigh C. Turner, 

“LCT:D Mgr. St. Louis Claim Dept.” 

The case proceeded to judgment in the sum of $10,000, in the circuit court 
of St. Louis county, Mo. Appellant appealed, the judgment yas affirmed, and 
was paid together with interest, amounting to $2,061.69. Appellant then made 
demand upon the insurance company for $5,000, the excess, and for this interest 
which it had paid. Appellee declined to pay the interest, and tendered $5,000 
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in full settlement. This was refused. Thereupon, suit was brought for the 
judgment, together with the interest aforesaid, and for an additional sum of 
$1,346.95, as the expense of defending said suit; also, damages for vexatious delay 
in paying the amount due under the policy, together with an attorney’s fee in 
the sum of $1,000, was demanded. The case was removed to the District Court 
of the United States for the Eastern District of Missouri. By stipulation in 
writing a jury was waived. The trial court entered a general judgment in favor 
of appellant in the sum of $5,000, the excess due under the policy. The~claim 
of appellant for the other items demanded was thus denied. It is because of 
such items that this appeal is taken. 

As has been said, the form of policy used upon which the excess insurance 
indorsement was placed was that of a general accident indemnity policy under 
which the assurer assumes full liability up to a stated amount. It therefore 
contains the provisions customary in such a policy. By them appellee agreed: 

“Par. 2. To indemnify the Assured against loss by reason of the liability 
imposed by law upon the Assured for damages; 

“Par. 3. To investigate accidents involving such bodily injuries or death, 
to negotiate settlement of claims made as may be deemed expedient by the 
Corporation, and to defend suits for damages brought on account of such bodily 
injuries or death in the name and on behalf of the Assured, unless or until the 
Corporation shall elect to effect settlement thereof: 

“Par. 4. To pay all costs taxed against the Assured in any legal proceed- 
ing defended by the Corporation according to the agreement foregoing, and 
interest accruing upon the judgment rendered in connection therewith, and all 
expenses incurred by the Corporation for investigation, negotiation and de- 
fense; and 

“Par. 5. To reimburse the Assured for the expense incurred in providing 
such immediate surgical relief as is imperative at the time of the accident. 

“The foregoing agreements are subject to the following conditions: 
“Limits of Liability. 

“A. The Corporation’s liability for the indemnity provided in Paragraph 2 
of the Insuring Agreements is limited to the amounts and as expressed in item 
10 of the said Declarations. 


“10. The Corporation’s liability under Paragraph 2 of the Insuring Agree- 
ments on account of bodily injuries to, or the death of, one person shall be 
limited to the sum of Five Thousand Dollars ($5,000.00) and, subject to the same 
limit for each person, the Corporation’s total liability on account of bodily in- 
juries to, or the death of, more than one person, as the result of one accident, 
shall be limited to the sum of Five Thousand Dollars ($5,000.00).” 


[2. 3] It is the contention of appellant that appellee was obligated, in any 
event, to defend any suit brought, and that if it failed so to do, it is liable in 
the same manner that the policy provided it should be if it did defend. In this 
provision interest acruing upon the judgment rendered is specifically included 
under paragraph 4 quoted above. It may be added here that in the argument 
before this court very little insistence is made upon items other than this interest 
The defense is that by reason of the excess insurance indorsement appellee 
is liable only to the extent that it voluntarily assumed expense. We think the 
contention of appellee comports more reasonably with the nature of the obliga- 
tion assumed, the language of the policy taken as a whole, and the attitude of 
the parties as disclosed in the correspondence quoted. The insurance company 
was neither obligated nor expected to participate in the defense, unless it chose 
so to do, and certainly not unless it was requested so to do. In the indorsement 
it is expressly provided that the insurer shall not be liable for any expense of 
defense of suits except in so far as the corporation might voluntarily assume 
such expense. Paragraph 4 obligates it for costs in legal proceedings defended 
by it and “interest accruing upon the judgment rendered in connection there- 
with.” It seems clear to us that all costs and expense of any nature were in- 
cluded in the provision of the indorsement that appellee should not be liable for 
any expense of defense of suits except those voluntarily assumed. In this case 
the responsibility for the defense was assumed by appellant, and the appeal taken 
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was likewise at its own behest. Ordinarily, and in the absence of express pro- 
vision, an insurance company is not liable for interest which has aecrued pend- 
ing appeal, for the reason that: “Interest is a consideration paid for the use 
of money, or for forbearance in demanding it when due; and so long as one 
retains money and has its use he can make no charge against another for in- 
interest thereon.” Maryland Casualty Co. of Baltimore, Md. v. Omaha Electric 
Light & Power Co. (C. C. A. 8) 157 F. 514, 515. 

We do not think, under the situation here presented, that appellee was liable 
for any of the items charged which it did not voluntarily assume by undertaking 
the defense of the suit or otherwise. The decision of the trial court is amply 
supported by the record, and should not therefore, be disturbed. 

The judgment is affirmed. 


UNITED STATES CASUALTY CO. v. STANLEY. (No. 29082.) 
Supreme Court of Kansas. Feb. 8, 1930. 
284 Pacific Reporter 371. 
(Syllabus by the Court.) 

INSURANCE—INSURER HELD NOT ENTITLED TO RECOVER OVER- 
PAYMENT IN SETTLING LOSS UNDER ROBBERY POLICY, AB- 
SENT CHARGE OF FRAUD OR BAD FAITH. 

The plaintiff issued an insurance policy to defendant insuring him against loss 
of property by burglary, theft, and holdup. The defendant was held up and robbed 
of a diamond and some other articles. Defendant made proof of loss and a con- 
troversy arose as to the quality and value of the diamond stolen. After much 
correspondence and negotiation, a compromise agreement was made fixing the 
value of the diamond at a sum more than $400 less than the amount claimed by 
defendant, who then transferred all his title and rights in the diamond to plaintiff. 
Later a diamond was found in the possession of alleged thieves in the vicinity, 
and plaintiff brought an action against defendant and others claiming that the dia- 
mond found was the one stolen, and alleging ownership and right to possession of 
the diamond, and stating that it was of the value originally placed on it by de- 
fendant. Plaintiff procured a judgment that it was the owner of the diamond 
and entitled to its possession, and that the defendant and others were barred from 
claiming any right, title, or interest in it. After having the stone in its possession 
for several months, plaintiff tendered it to defendant on condition that he refund 
the amount paid, and that being declined, it brought an action against defendant to 
recover $683, an alleged overpayment made by it under the compromise agreement 
for the loss of the diamond. The claim was that it was not worth the amount 
agreed upon, and that the settlement was induced by the representations of the de- 
fendant, and the proofs of loss furnished by him. Plaintiff did not charge de- 
fendant with fraud or bad faith in the settlement and, without any attempt to 
rescind or set aside the compromise agreement, brought the action for the alleged 
overpayment. Held, that plaintiff was not entitled to recover in the action. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Appeal from District Court, Sedgewick County, Division No. 1; J. E. Alex- 
ander, Judge. 

Action by the United States Casualty Company against W. H. Stanley. Judg- 
ment for defendant, and plaintiff appeals. Affirmed. 

P. G. Gardiner, of Wichita, for appellant. 

J. Graham Campbell and D. W. Eaton, both of Wichita, and W. M. Glenn, of 
Tribune, for appellee. 


Jounston, C. J. This action was brought by the United States Casualty Com- 
pany against W. H. Stanley, to recover what is called an overpayment of insur- 
ance made under a policy insuring Stanley against loss of a diamond and some 
other personal property by burglary, theft, or holdup. It was alleged that the 
overpayment of insurance was made by mutual mistake. At the conclusion of 
plaintiff's evidence, a demurrer thereto was sustained and judgment given for de- 
fendant. Plaintiff appeals. 


From the record it appears that the policy issued was dated January 18, 1925, 
insuring the defendant for a year against the loss of certain articles named, and 
on December 7, 1925, the plaintiff was held up at the point of a gun as he entered 
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his garage, and a diamond was stolen from him and a few other articles of per- 
sonal property, about which there is no longer any question. The only controversy 
between the parties on this appeal is the loss of the diamond and an alleged ex- 
cess insurance paid for its loss. To make proof of loss Stanley went to the 
jeweler from whom the stone had been purchased and was informed by him that 
the diamond stolen was of the weight of 2.72 carats; that the purchaser who pre- 
sented the stone to the defendant was Marcellus M. Murdock, and he also stated 
as to the quality of the stone that it was absolutely perfect in color and was a 
Wesselton, the present market value of which was $1,900. The market price of 
the platinum setting was placed at $175, and he further stated that the depreciation 
from wear could not exceed $5. Based on this information, the defendant made 
proof of loss. After considerable correspondence, looking to a settlement of the 
claim for insurance, the plaintiff offered to make payment of $1,725, the stone 
alone being valued at $1,499. This compromise offer was accepted by the defendant 
and he signed a release on May 17, 1926, transferring to the company full rights 
of ownership and title to the diamond.,and stating he would at any time execute all 
papers necessary to secure to the company rights of ownership. He further agreed 
that if any of the articles of property was returned or recovered, he would cause 
them to be conveyed by express to the home office of the plaintiff, reserving the 
right to retain possession of any article returned upon immediate refunding to the 
company the sum received for the loss thereon. Afterwards and on December——— 
1926, two alleged thieves were arrested and placed in custody at Hutchinson, Kan., 
in whose possession a diamond was found, which was taken up and held by officers 
of that city. The plaintiff claimed the stone was the one for which insurance had 
been paid, and there being a question as to its identity, plaintiff instituted a replevin 
action, claiming that the diamond belonged to it, and was of the value of $1,900, 
and at that time gave a bond and obtained possession of the diamond. A number 
of the officers were made defendants, and Stanley was also named as a defendant; 
it being alleged that some interest in the diamond was claimed by them. That 
action was prosecuted to judgment, in which it was determined that the plaintiff 
was the owner and entitled to the possession of the diamond which it had obtained 
when the replevin was begun. The title of the plainfiff was quieted against all of 
the defendants including Stanley. He was duly served with summons but made de- 
fault in that action. After recovering the judgment in the replevin action and on 
May 24, 1927, the attorney of the plaintiff tendered the stone so obtained to the de- 
fendant Stanley, on condition that he repay to the company the amount of the in- 
surance, which it had paid to him. This tender was not accepted. In this action 
the defendant in his answer told the story of the theft, the proof of loss, that 
plaintiff had haggled with the defendant for months trying to obtain a compromise 
and a reduction of the amount of insurance to be paid. A settlement was finally 
made fixing the loss of the stone at $1,499, and he alleged that he had no knowledge 
of the value of the diamond except as it had been obtained from the jewelry 
company, from whom the diamond had been purchased, and that during the period 
from December 8, 1925, when plaintiff was notified of the robbery, until May 17, 
1926, when the compromise was effected, the plaintiff had every means of knowl- 
edge as to the value of the diamond as he had, that it had made its own investiga- 
tion, and that a compromise settlement was made as a result of that investigation 
and of its own knowledge of values. There was a denial that plaintiff ever tend- 
ered defendant in satisfaction of the loss a diamond of the same quality, pattern, 
or value at that of which he had been robbed, and he further stated that the dia- 
mond of which he had been robbed was greatly in excess of the amount paid to 
him in the compromise settlement. 


Testimony was offered to prove that the diamond obtained in the replevin ac- 
tion was the same one that was stolen from defendant. Upon the evidence offered 
hy the plaintiff, the court held that the settlement made between the parties was 
conclusive of their rights, that granting a mutual mistake was made as to whether 
it was a Wesselton stone or as to its value, the plaintiff had a right to rescind upon 
discovery of the mistake or it had a right to keep the diamond, which it claimed 
to own. It kept the diamond from December 8, 1925, until May 17, 1926, and dur- 
ing that period had possession of it, had taken it to jewelers for examination, and 
all the time was asserting right of ownership in the diamond, that it brought an 
action in replevin on that basis in which Stanley was a party, and pursued that 
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course to ultimate judgment. It was entitled to rescind in case of mistake or to 
keep the diamond. Instead of rescinding plaintiff took judgment for the possession 
of the diamond as the owner of it and was now suing for damages or what it 
deemed to be an overpayment of insurance. 


We conclude that the plaintiff was not entitled to recover. In good faith a 
compromise agreement had been made between the parties upon a disputed claim 
as to the value of property lost. After much contention and extended negotiations 
involving the value of the diamond, the parties, being on equal terms, made a full 
settlement of the controversy. The amount agreed upon was paid, and a release 
prepared by the plaintiff was signed hy the defendant. By that release all the rights 
of the defendant in the diamond were transferred to plaintiff. The defendant 
agreeing that in the event of a recovery of the property lost, he would send it 
by express to the home oftice of the plaintiff in New York, only reserving the right 
or option to retain the property by refunding the full amount received for the loss. 
A compromise agreement made under these circumstances is binding on the parties. 
It has been said: “A compromise and settlement of a bona fide dispute, though the 
amount agreed to be paid may be much less than is actually due, is supported by a 
consideration and fairly made, bars a recovery on a claim included in the settle- 
ment.” Minor v. Fike, 77 Kan. 806, 93 P. 264. In the case of Lewis v. Kimball, 
103 Kan. 173, 173 P. 279, 280, it was remarked that: “The law favors the compro- 
mise and settlement of disputes; and, when parties in good faith enter into an 
agreement based on good consideration neither is permitted aftetward to deny it.” 
See also Logadon v. Hudson, 83 Kan. 500, 112 P. 118; Odrowski v. Swift & Co., 99 
Kan. 163, 162 P. 268; Dolnak v. Sons & Daughters of Justice, 105 Kan. 59, 181 P. 
545; Barton v. Butler County Oil Co., 112 Kan. 436, 211 P. 608. 


It appears that the plaintiff has never repudiated the compromise agreement by 
asking for its recission. Instead its action tended to affirm the agreement. After a 
diamond had been found in the possession of alleged thieves, which it claimed was 
the insured one, which it had obtained under the compromise agreement, it confirmed 
it by bringing an action of replevin in which the defendant had been made a party 
and secured a judgment that it was the diamond of which Stanley had been robbed 
and the ownership of which it had obtained by the compromise agreement. It was 
also adjudged that the defendant, Stanley, was barred from ever claiming any right, 
title, or interest in it. In the petition in the replevin action plaintiff alleged the in- 
surance of the diamond, the robbery of it from defendant, the payment to defend- 
ant for its loss, by which it had acquired ownership of the stone, further that the 
stone was of the reasonable value of $1,900. On the evidence introduced, the court 
found that plaintiff's allegations were true, one of which was that the diamond was 
of the value of $1,900. The judgment in that action, in which defendant was made 
a party, determined every fact pleaded and effectually bars the defendant from 
ever claiming any interest in the stone or ever repudiafing the compromise agree- 
ment, and it would appear that it is equally effective in barring the plaintiff from 
repudiating the settlement. Plaintiff insists that it did not learn the facts as to the 
real value of the stone until the replevin action had been brought in December, 
1926. As stated, it gained possession of the stone at that time and had full oppor- 
tunity to examine its quality and learn its value. It sent the stone to New York 
City and had it examined by experts as to value. After all these examinations 
and opportunity to determine value, the plaintiff did not attempt to repudiate the 
agreement or ask for a rescission of it. After holding the stone from December, 
1926, to the following April, and after asking and obtaining a judgment against 
Stanley that it was the owner of the stone of the value of $1,900, plaintiff proposed 
to defendant to take. back the stone and reimburse plaintiff to the amount paid un- 
der the compromise agreement. The present action brought on August 23, 1927, 
is not one for recission of the agreement, and without any attempt to cancel or set 
it aside, plaintiff asks to recover the difference between what he now insists was 
the actual value of the stone and the amount paid under the agreement. 


While there was a question as to whether the stone recovered was the Stanley 
stone, there was evidence tending to show that it was the one lost, and the trial 
court decided the case upon that theory. Assuming, however, that there is no longer 
any doubt as to the identity of the stone and that it is of less value than was 
claimed by defendant, and less even than the value agreed upon in the settlement, 
the plaintiff cannot ignore that settlement, ignore the adjudication between the same 
parties in the replevin action where ownership and value were involved, and then 
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without rescinding or attempting to set aside the compromise agreement, recover 
what it calls an overpayment under the agreement because it has found witnesses 
who say that it paid more than the stone was worth. It is easy to understand that 
there might be a difference of judgment as to the value of a diamond. It was these 
differences that lead to the compromise agreement. Defendant was claiming its 
value was $1,900, and plaintiff was insisting it was not worth nearly that amount, 
and in the end they finally compromised on a value of $1,499. Plaintiff is insisting 
that it has now learned that the stone was not worth the amount agreed upon. 
If the defendant upon some information should conclude that it was worth $2,500, 
would plaintiff, in the absence of any fraud or bad faith on the part of the defend- 
ant, yield to a claim that it was liable for the excess over the amount agreed upon 
and paid. In rendering its decision the court made mention of the doctrine of 
election of remedies, but whatever may be the application of that principle, the 
question here is: Was there error in sustaining defendant’s demurrer to plaintiff’s 
evidence? We conclude upon the evidence presented that the plaintiff failed to 
establish a right of recovery under its petition and that the demurrer was rightly 
sustained. 


The judgment is affirmed. 


MYERS v. CONTINENTAL CASUALTY CO. (No. 20859.) 
St. Louis Court of Appeals. Missouri. Dec. 2, 1929. 
Rehearing Denied Dec. 17, 1929. 

22 Southwestern Reporter (2d) 867. 

I. INSURANCE—INSURER, NOTIFYING EMPLOYER THAT IT WOULD 
DISCLAIM LIABILITY IF EVIDENCE ESTABLISHED THAT EM- 
PLOYEE WAS UNDER AGE, DID NOT WAIVE EXEMPTION 
CLAUSE. 

Where employer’s liability insurer, after filing answer and motion to elect 
in employee’s suit against employer, notified employer that it would disclaim 
liability in case it was established that employee was under 16 years of age in 
accordance with provision of policy, there was no waiver of exemption clause 
as to those employed in violation of law as to age. 


(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Appeal from St. Louis Circuit Court; John W. Calhoun, Judge. 

Suit by William H. Myers aganist the Continental Casualty Company. 
Judgment for plaintiff, and defendant appeals. Reversed. 

Watts & Gentry, of St. Louis, for appellant. 

G. T. Priest, of St. Louis, for respondent. 

Nipper, J. This is a suit to recover on a liability insurance policy, brought by 
William H. Myers against the Continental Casualty Company. There was a 
verdict and judgment in favor of plaintiff in the sum of $2,999, and defendant has 
appealed. 

The plaintiff was engaged in the manufacture of wooden boxes and crates, 
and he had purchased from the defendants the policy of insurance on which 
the suit is based. 

The period of the policy was for one year, being dated November 2, 1921, 
and expiring November 2, 1922. By the terms of the policy defendant agreed 
to indemnify the assured against loss from the liability imposed by law, for 
damages on account of bodily injuries, including death resulting therefrom, 
accidentally suffered within the policy period, by any employee or employees 
of the assured. It also agreed to defend in the name and on behalf of the as- 
sured, any suits brought against the assured to recover damages on account of 
such injuries. It was also provided that the company would have the exclusive 
right to contest or settle any of such suits or claims, and the assured should not 
incur any expense or settle any claim without the written authority of the 
defendant. The policy further provided that it did not cover any loss on ac- 
count of injuries or death caused or suffered by any employee who had been 
employed in violation of law as to age. 

One Theodore Hadaller was employed by plaintiff at his establishment in 
the city of St. Louis, and while this policy was in force he suffered injuries while 
operating a circular saw in plaintiff’s establishment. Immediately thereafter, 
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plaintiff notified defendant of the accident. On November 14, 1922, Hadaller 
brought an action against the plaintiff in the circuit court of the city of St. 
Louis to recover damages on account of such injuries. On November 17, fol- 
lowing, plaintiff was served with summons in this suit. He delivered this to 
defendant. At the time Hadaller was employed he furnished plaintiff with a 
certificate indicating he was 16 years of age. About the time summons was 
served on plaintiff, defendant was furnished a certificate of the superintendent 
of the board of education of Granite City, Ill., to the effect that according to the 
records of that office Hadaller was born February 3, 1906. Shortly thereafter, 
Hadaller filed a petition asking for the appointment of a guardian ad litem, 
stating that he was 14 years and 11 months old. This petition was sworn to by 
his mother. The plaintiff furnished the defendant with information respecting 
these proceedings. On December 6, 1922, counsel for defendant filed an answer 
and a motion to elect in behalf of plaintiff, and on December 7, on the next 
day, such counsel forwarded to the plaintiff the following letter: 

“We are attorneys for the Continental Casualty Company of Chicago, with 
which you carry a liability policy covering the operation of your factory in this 
city. A boy named Hadaller was injured in your plant on the 25th day of Sep- 
tember, 1922, and has brought suit to recover damages for such injuries. There 
is a slight error in the name under which he has sued you, but that error is so 
slight that it can easily be corrected by leave of Court. 

“The Continental Casualty Company has called our attention to the fact 
that a controversy exists as to the exact age of this boy at the time of his in- 
jury. It is claimed by the boy that he was under 16 years of age. A certi- 
ficate from the Superintendent of the Board of Education at Granite City, 
Illinois, says that the records of the Board show that the boy was born on 
February 3, 1906. If that record is correct, the boy was over. 16 years of age 
when he was injured. If the plaintiff's contention is correct, then he was em- 
ployed contrary to law, and since the insurance company’s policy issued to you 
provides in substance that it shall not be liable for injury to an employee em- 
ployed by you contrary to the law relating to age of minors who may be em- 
ployed in this state, the insurance company will not be liable if it established 
at the trial that the boy was unlawfully employed by you. 


“In view of these facts, the Continental Casualty Company, through us as 
its attorneys, hereby notifies you that if investigation discloses the fact that the 
boy was employed by you at the time of his injury in violation of the law of 
this state as to age, then his case is not covered by the policy of insurance issued 
to you by the Continental Casualty Company, and that company will decline to 
pay any judgment rendered against you in favor of the plaintiff. 


“In the meantime, until such controversy is settled, the company teiders 
you the service of its Claim Department for investigation and its attorneys for 
the defense of the case without charge to you up to the time that the question 
of age is determined. In so tendering you the service of its Claim Department 
and Legal Department, it must be distinctly understood that the Insurance Com- 
pany does not thereby waive any of the provisions of the policy above referred 
to. If you are not willing to accept the services of the Claim Department and 
the Law Department of the Insurance Company during the making of such 
investigation on the terms herein stated, then please notify us at once, for we 
do not want to be put into the position of waiving any provision of the policy.” 

This letter was received in due course, but no answer thereto was made. 
On December 22, following, plaintiff called at the office of counsel for defendant 
and there discussed with Mr. Gentry the contents of this letter and the ques- 
tion of no liability. Mr. Gentry advised plaintiff that if it should be determined 
or discovered that Hadaller was not 16 years of age at the time of the injury, 
the defendant would disclaim liability and decline to go on with the defense of 
the action. Plaintiff then asked Mr. Gentry that in case the defendant decided 
not to continue with the defense on account of Hadaller’s age, if he would 
represent him notwithstanding this fact. Mr. Gentry advised him that he would 
let him know about the matter later. 


On April 10, 1924, the case came up for trial. The evidence showed that 
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Hadaller was not 16 years of age. After the evidence had been completed, and 
prior to the argument of counsel, defendant, through its counsel, addressed and 
delivered to plaintiff the following letter, dated April 11, 1924. 


“Evidence offered by the plaintiff this morning having clearly established 
without contradiction for the first time that the plaintiff, Theodore George 
Hadaller, was under the age of 16 years at the time when he was injured in 
your factory, and that contrary to the provisions of the statutes of this state the 
said Theodore George Hadaller was engaged in the operation of a power-driven 
machine known as a jointer, this is to advise you that the Continental Casualty 
Company now hereby finally disclaims all liability under its insurance policy 
carried by you for damages resulting from such injuries to said Theodore George 
Hadaller and will decline to pay any judgment that may be rendered. against you 
on account of such injuries having been sustained by said Theodore George 
Hadaller. 


“The Continental Casualty Company will, of course, pay its attorneys for 
their services rendered in the handling of said case up to this time and through- 
out the present trial which is now going on in the Circuit Court of the City 
of St. Louis, Division No. 6, inasmuch as you could not procure other counsel 
who could properly take hold of the case and finish the trial. But after the 
completion of the present trial all attorneys’ fees and other expenses incurred 
in the case will have to be taken care of by you individually.” 


Hadaller obtained a verdict against the plaintiff in this suit. This judgment, 
of course, was obtained on account of injuries which Hadaller sustained while 
employed by plaintiff in violation of law as to age. This fact was a complete 
defense to plaintiff’s cause of action, unless defendant waived the provisions 
of the policy above referred to, and is therefore estopped from asserting such 
a defense. Therefore the first question presented for our consideration is whether 
or not defendant waived this provision in the policy. 

Counsel for respondent argues that Hadaller received his injuries on Sep- 
tember 23, 1922, and immediately upon the happening of such accident plaintiff 
notified defendant, and defendant immediately began its investigation; that on 
November 14, 1922, Hadaller instituted suit against plaintiff to recover damages 
for the injuries he had received; that this petition was served on plaintiff on 
November 17, 1922; that the petition was in two counts, and it was alleged in 
both counts that Hadaller was 14 years and 11 months old at the time he received 
his injuries; that this was followed by an application for the appointment of a 
next friend which application was sworn to by Hadaller’s mother, the affidavit 
stating that he was 14 years and 11 months old at the time he was injured; that 
immediately after November 17, 1922, defendant had information that Hadaller 
would swear to the fact at the trial of the case that he was 14 years and 11 
months old; that on December 6, the day before defendant’s counsel wrote the 
first letter to plaintiff, such counsel filed an answer to Hadaller’s petition, and 
also a motion to elect; that all these facts show that defendant had made up its 
mind to waive the exemption clause contained in the policy. If these facts 
constitute a waiver, then, of course, this judgment would have to stand. If 
the facts in evidence show no such waiver was made by defendant, the judgment 
will have to be reversed. To sustain the contention, plaintiff cites five Missouri 
cases, namely: Fairbanks Canning Co. v. Guarantee & Accident Co., 154 Mo. App. 
334, 133 S. W. 664; Royle Mining Co. v. Fidelity & Casualty Co. of N. Y., 161 
Mo. App. 185, 142 S. W. 438; Compton Heights Laundry Co. v. Fire & Life 
Assurance Co., 195 Mo. App. 313, 190 S. W. 382; Rieger v. London Guarantee & 
Accident Co., 202 Mo. App. 184, 215 S. W. 920; Royle Mining Co. v. Fidelity 
oe 126 Mo. App. 104, 103 S. W. 1098. We will notice briefly what these cases 

old. 


In Fairbanks Canning Co. v. Guarantee & Accident Co., supra, the Kansas 
City Court of Appeals held that the insurance company had waived the clause 
in question by taking charge of and defending the case, and was estopped to 
assert a violation of that clause of the policy as a defense to an action brought 
by the assured against the insurance company. This holding seems to be based 
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mainly upon the ground that the assured had lost the right to control and manage 
its own case, which was prejudicial to the rights of the assured. 


In Royle Mining Co. v. Fidelity & Casualty Co., supra, it was held that where 
the insurance company assumes control of the defense in an action brought 
by an injured employee against the insured, with full information of the char- 
acter of the action, it will be deemed to have waived the obiection that the lia- 
bility is not within the terms of the policy, unless on assuming charge of the litiga- 
tion it notified the insured that it did not intend to waive such objection. 

In Compton Heights Laundry Co. v. Fire & Life Assurance Co., supra, the 
Springfield Court of Appeals held that where an employee was injured on 
December 1, 1924, and an investigation was begun and continued until January 
16, following, and a letter written to the employer stating that the investigation 
of the case would be continued under full reservation of the rights under the 
terms of the policy, the insurance company refused to indemnify the employer, 
and on February 13, 1915, wrote another letter to the employer stating ‘that the 
insurance company had investigated the accident and denied liability under 
the policy, such action amounted to an estoppel, and the court held that the 
testimony tended to show that the insurance company recognized the accident 
as covered by its policy and proceeded to act according to its terms, and there- 
fore the assured was presumed to have been prejudiced by such action, and such 
a presumption is not a rebuttable one. 


In Rieger v. London Guarantee & Accident Co., supra, the Kansas City 
Court of Appeals held that where the insurance company’s agents, on being 
notified by plaintiff of an injury to an employee, assured him they would take 
care of the matter and protect him, and defendant’s attorney took depositions 
of witnesses and prepared the defense to the suit and did not disclaim any lia- 
bility until a few weeks before trial, such defense was estopped, or there was 
sufficient evidence to raise the issue of an estoppel. 

The other case is Royle Mining Co. v. Fidelity Co., supra. The court there 
held there was a waiver by the insurance company of a similar clause in its 
policy because the insurance company had taken control of the litigation with 
full information, and without reservations. 

Does the action of defendant or its counsel amount to a waiver in the instant 
case? 

It will be observed that prior to the time defendant filed the answer and 
motion to elect on behalf of plaintiff, it had information that Hadaller was 
claiming that he was under 16 years of age, and had so stated in the petition 
filed in the case on the 14th of November, as well as the application for ap- 
pointment of next friend. It also had information from the superintendent of 
the board of education in Granite City, Ill, that the boy was over 16 years of 
age at the time he was injured. Defendant then filed its answer and motion to 
elect on the 6th of December, and on the next day wrote plaintiff the letter 
above referred to, disclaiming liability in case it was established that the boy 
was under 16 years of age. The defendant went further, however, and tendered 
the services of its counsel and its claim department without cost to plaintiff, 
pending such investigation, and notified plaintiff in no uncertain terms that if 
he was not willing to accept the services of the claim department and law de- 
partment of defendant that he should notify it at once, because defendant did not 
want to be put in the position of waiving any provision of the policy. Plaintiff 
paid no attention to this letter, seemingly, until the 22d of December, following, 
when he had the conversation with Mr. Gentry, defendant’s counsel, and asked 
him if he could represent him even though the defendant did disclaim liability. 
Of course, the defendant must disclaim liability within a reasonable time so that 
plaintiff could have the opportunity of conducting his own defense but when 
defendant did disclaim within a reasonable time, and in a manner which we think 
was rather commendable, then plaintiff should have promptly advised defendant 
whether or not these conditions were acceptable. If he had rejected the propo- 
sition made by defendant at that time, defendant no doubt would have declined 
to proceed further, and plaintiff would have had the opportunity to control the 
defense of his own case. 
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In most of the cases relied upon by plaintiff, the insurance company pro- 
ceeded with the defense of the action without any reservations, and without 
any proper notice that it would disclaim liability, leading the insured to think 
it admitted liability. The facts in this case do not permit of the inference that 
the defendant assumed control of the litigation without notice to plaintiff within 
a reasonable time that it would disclaim liability in the event it was established 
that Hadaller was under 16 years of age at the time he was injured. Mason- 
Henry Press v. Atna Life Ins. Co., 211 N. Y. 489, 105 N. E. 826; Holland Laun- 
dry v. Travelers’ Ins. Co., 166-App. Div. 621, 152 N. Y. S. 92; Sargent Mfg. Co. 
v. Travelers’ Ins: Co., 165 Mich. 87, 130 N. W. 211, 34 L. R. A. (N. S.) 491; Jos. 
Gordon, Inc. v. Mass. Bonding & Ins. Co., 229 N. Y. 424, 128 N. E. 204. 

The defendant, having requested an instruction in the nature of a demurrer, 
was entitled to have the same given under the facts of this case. 

The judgment of the circuit court is accordingly reversed. 

Haid, P. J., and Becker, J:, concur. 


TRAVELERS’ INDEMNITY CO. OF HARTFORD, CONN., v. M. WERK CO. 
Court of Appeals of Ohio, Hamilton County. June 17, 1929. 
169 Northeastern Reporter 584. 


2. INSURANCE—INSURED WHO SHUT DOWN ENGINE WHEN PISTON 
ROD BECAME SCORED FROM WEARING OF STUFFING BOX PACK- 
ING COULD NOT RECOVER ON INDEMNITY POLICY APPLICA- 
BLE TO BREAKING WHICH PREVENTS CONTINUED OPERATION. 


Where indemnity policy covering accidental breaking of steam engine limited 
term, “accident” to breaking “which immediately prevents the continued operation 
of the engine,” insured whose engine was shut down on account of wearing away 
of packing of stuffing box, resulting in overheating of piston rod, and scoring of 
piston rod and piston and cylinder, and because it would not be good engineering to 
run it in that condition, held as matter of law not entitled to recover on policy; 
there being no evidence in support of claim thereunder. 


(For other cases, see Insurance, Dec. Dig. § 424.) 


Action by the M. Werk Company against the Travelers’ Indemnity Company 
of Hartford, Conn. Judgment for plaintiff, and defendant brings error. Re- 
versed and rendered.—[By Editorial Staff.] 

Harmon, Colston, Goldsmith & Hoadly, of Cincinnati, for plaintiff in error. 

Goebel, Dock & Goebel, of Cincinnati, for defendant in efror. 


Ross, J. This case comes into this court on error from the court of common 
pleas of Hamilton county, Ohio, wherein a judgment was rendered for the plain- 
tiff below, defendant in error in this court. 


The trial was had without the intervention of a jury. No evidence was intro- 
duced on the part of the defendant. 

The action was based upon a policy of insurance covering accidental breaking 
of a steam engine in the plant of the defendant in error. ; 

The petition alleged the execution and delivery of a policy of indemnity insur- 
ance, a copy of the policy being attached to the petition, and that while the policy 
was in full force there was an accidental breaking of an engine covered by said 
policy, and stated the amount of the loss by reason of said accidental. breaking. 

The answer admitted the existence of the indemnity insurance, but denied the 
accidental breaking of the engine and any loss due to accidental breaking. 

The court found in favor of the plaintiff, and judgment was entered in its 
favor. 

No motion for a new trial was filed, and there is no agreed statement of facts, 
nor separate findings of facts and conclusions of law by the court. 

[1] The defendant in error filed a motion to dismiss the petition in error for 
the reason that no motion for a new trial was filed in the court below. 

While the petition in error alleges as a ground for a reversal that the judgment 
is against the weight of the evidence, the main ground upon which reversal is 
sought is that there is no evidence supporting the claim that there was an accidental 
breaking, and that consequently the court erred in rendering judgment for the 
plaintiff. A motion for a new trial under such circumstances is not necessary in 
order that this court may pass upon the judgment of the court below. There is no 
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dispute as to the facts. It is stated in Laub Baking Co. v. Middleton, 118 Ohio St. 
106, at page 119, 160 N. E. 629, 633: : 

“It has been repeatedly held in this state that such a motion is required in order 
to review the weight of the evidence. However, an error of law, for want of 
proof, ‘arises where there is no evidence fairly tending to establish one or more 
facts the existence of which is essential to the recovery.’ Turner v. Turner, 17 Ohio 
St. 449, 452.” 

We hold therefore that, while this court cannot pass upon the weight of the 
evidence in the absence of a motion for a new trial, such motion is not necessary. in 
order to determine whether or not there was any evidence tending to support the 
claim of the defendant in error that there was an accidental breaking, within the 
terms of the policy. 

[2] The pertinent clauses of the policy are as follows: 

“(Al) The word ‘Accident’ shall mean only the sudden, substantial and acci- 
dental breaking of the engine aforesaid or any part thereof not hereinbefore ex- 
cluded, while running, which immediately prevents the continued operation of the 
cuaring and which necessitates repair or replacement before its operation can be re- 
sumed.” 

“(B4) Nor shall the Company be liable (d) for the value of, or the renewal 
or the repair of, any part of a machine or other object which has broken or failed 
because of the deterioration or weakness of such part produced by wear.” 

The evidence showed that the engine had been in operation for some time, when 
the stuffing box was refilled with a metallic packing, similar to the packing with 
which the stuffing box orgiinally was packed, and a packing used by the defendant 
in error successfully on other equipment. The stuffing box was, some time after the 
installation of the new packing, tightened down and soon thereafter it was noticed 
that the piston rod had become overheated and was smoking. The engine was shut 
down, and upon examination, it was found that the piston rod and the piston and 
cylinder were scored in a number of places. Small particles of some foreign sub- 
stance were found in the cylinder. The metallic packing was later restored and 
new piston rings put in. The piston rod was smoothed off, and the engine put into 
operation, and it was some time later when it was again taken down, and a new 
piston rod installed, and the cylinder rebored. 

Two of the employés of the defendant in error were called to testify as to the 
injuries to the engine. 

Pertinent evidence is as follows: 

The witness Hayse: 

“Q. Did you observe anything about the engine broken—any part of it that was 
broken? A. No there wasn't anything broken, only the lining of the gland of the 
stuffing box. 

“Q. Was that broken or just loose? A. Pulled off—like broken and pulled off 
the babitt wheel. 

“Q. How is the lining of the box put in? A. Poured in. 

“Q. That had become loose? A. Just parts of it. 

“Q. Parts of it had become loose from the seating? A. Yes from the seating 
of the gland. * * * No, I couldn’t tell what had gone wrong with them. 

“Q. Now was there anything else wrong with the engine that you recall, Mr. 
Hayse, or was there anything else done to the engine except that which you have 
described, namely the smoothing off of the piston rod, or putting in of new rings 


and eventually the reboring of the cylinder and putting in of new piston head? 
A. That was all.” 


The witness Kohne: 


“Q. Did you get my question, Mr. Kohne? A. I do, but—— ; 

“Q. What was done to the engine? A. We smoothed up the rod and repacked it 

“Q. Do anything to the piston? A. New rings was put in. * * * 

“Q. Did you find anything at all wrong with the engine other than you have 
described, when you examined it? A. No sir. . 

“Q. You found no break in any part of it? A. No sir. . 

“Q. And you proceeded to get it in shape so you could operate it temporarily 
until you made the necessary permanent changes? A. Yes sir.” 

This evidence not only fails to show, in our opinion, a breaking of the engine 
within the meaning of the policy, but positively negatives the possibility of there 
being any breaking, as contemplated by the terms of the policy, taking the words 
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in their ordinary commonly accepted meaning. In addition thereto, the policy pro- 
vides that the word “accident” shall mean only a breaking “which immediately pre- 
vents the continued operation of the engine.” The policy evidently requires that 
the breaking shall prevent the continued operation, inh the discontinuance of its op- 
eration. In this case the evidence shows that it was good engineering that caused 
the shutting down of the engine. 

The witness Kohne testified: 

“Q. In the condition you found the engine on the 4th when you came in, it was 
impogsible to run it in that condition, you say? A. Yes. 

“Q. Why, Mr. Kohne? A. That’s not good engineering.” 

We think it manifest that the wearing away of the packing of the stuffing box 
did not immediately prevent the continued operation of the engine. The language 
used in the policy evidently contemplates some fracture of some part of the en- 
gine, and not simply an abrasion of the surface of the bearing parts, such as oc- 
curred in this case. 

For the reasons stated, in our opinion, the judgment of the court below was 
erroneous. The facts not being in dispute, the judgment that the court of com- 
mon pleas ought to have rendered will be entered here, in favor of the Travelers’ 
Indemnity Company, the plaintiff in error. 

Judgment for plaintiff in error. 

Cushing, P. J., and Hamilton, J., concur. 
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MISCELLANEOUS ‘i 


HARTFORD LIVE STOCK INS. CO. v. EVERETT et al. (No. 13687.) 
Appellate Court of Indiana, in Banc. Jan. 8, 1930. 
169 Northeastern Reporter 473. 

1. INSURANCE—PROVISION IN INSURANCE POLICY FOR FORFEIT- 
URE ON ACCOUNT OF PROMISSORY WARRANTY OR CONDITION 
SUBSEQUENT BEING FOR INSURER’S BENEFIT MUST BE STRICT- 
LY CONSTRUED. 

Provision in insurance policy for forfeiture on account of promissory war- 
ranty or condition subsequent being for insurer’s benefit must be strictly con- 
strued, and forfeiture will be enforced only when it appears that such is plain 
intent and meaning of contract. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—COURT WILL NOT CHANGE EVIDENT MEANING OF 
INSURANCE CONTRACT AND MAKE NEW CONTRACT FOR 
PARTIES WHERE CONTRACT IS NOT AMBIGUOUS. 

Where insurance contract is plain and its meaning clear, court will not change 
its evident meaning or so construe it as to make new contract for parties. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 


3. INSURANCE—PROCESS OF “FIRING” HORSE HELD “OPERATION” 
WITHIN LIVE STOCK POLICY RENDERING INSURER NOT LIABLE 
FOR DEATH OF ANIMAL SUBJECTED TO OPERATION WITHOUT 
INSURER’S CONSENT. 

Process of “firing” horse, which is performed by injecting medicine around 
joints under skin to kill pain by means of instrument that is heated and so con- 
structed that it punches holes through hide, held “operation” within provisions 
of live stock insurance policy rendering insurer not liable for death of any 
animal which shall have been subject to operation of any kind without insurer’s 
consent. 

(For other cases, see Insurance, Dec. Dig. § 426.) 


Appeal from Jackson Circuit Court; Edward P. Elsner, Special Judge. 

Action by Charles H. Everett and another against the Hartford Live Stock 
Insurance Company. Judgment for plaintiffs, and defendant appeals. Reversed. 

Myers & Snerly, of Chicago, Ill, and E. B. Price, and O. O. Swails, of Sey- 
mour, for appellant. 

Montgomery & Montgomery, of Seymour, for appellees. 


Lockyear, J. The appellees were the owners of a race horse named “Asaph”; 
the life of which horse the appellants insured under a policy which contained 
the following stipulation: “Nor shall this company be liable for the death of any 
animal which shall have been subject to an operation of any kind during the 
life of this policy without the written consent of the company for such opera- 
tion to be performed endorsed thereon or attached hereto and signed by its 
General Agent at Hartford, Connecticut.” 

Without obtaining the consent of the company the appellees, as is often 
done with race horses, had one of the front legs of this horse treated by a pro- 
cess known as “firing.” Firing is performed by injecting medicine around the 
joint under the skin to kill the pain and then by means of an instrument that is 
heated hot and so constructed that it punches holes through the hide. This in- 
strument is called a cautery and has an ether chamber in it and a hollow pipe 
that runs down and generates heat like a gasoline stove. It is arranged with 
sharp points somewhat larger than an ordinary shingle nail. The cautery points 
are heated to a red glow and are applied direct to the parts and should go through 
the skin, but not through the periosteum or covering of the bone. In the treat- 
ment of the horse in question about 20 or 25 small holes were made on the one 
leg between one-eighth and one-fourth inches apart. The holes were made up 
and down the horse’s leg covering between one and two inches. This was done 
on the 5th day of January, 1926, by a veterinary surgeon, and it was decided to 
fire the other leg on the following day. As preparations were being made to 
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fire the other leg of the horse, he was led out of the barn into the barn lot and 
reared back and upward on his hind legs, stepped on a small place in the lot 
which was covered with ice and fell, striking his head on the ice, from which fall 
he thereafter died. 

It is the contention of the appellant herein that the.process of firing above 
described is an operation, which if done without the consent of the insurance 
company avoids the policy. 

There was a trial before a jury which resulted in a verdict against the ap- 
pellant in the sum of $1,160 upon which verdict judgment for said amount was 
rendered. 

The appellant filed a motion for a new trial on the grounds that the verdict 
of the jury is not sustained by sufficient evidence and is contrary to law that 
the court erred in refusing to give at the appellant’s request a peremptory in- 
struction to render a verdict for the appellant; also that the court erred in per- 
mitting evidence to be introduced by appellees, over the objection and exception 
of appellant, to the effect that “firing” is not an operation. 

The American Illustrated Medical Dictionary defines an operation to be 
any act performed with instruments or by the hands of a surgeon. 

[1, 2] A provision of a policy for forfeiture on account of a promissory 
warranty or condition subsequent being for the benefit of the company is to 
be strictly construed, and a forfeiture will be enforced only when it appears 
that such is the plain intent and meaning of the contract. Ferguson v. Union 
Mutual Life Ins. Co., 187 Mass. 8, 72 N. E. 358; Girard Life Ins. Co. v. Mutual 
Life Ins. Co. of New York, 97 Pa. 15; Hull v. North Western Mutual Life 
Ins. Co., 39 Wis. 397; but where the contract is plain and its meaning clear, 
the court will not change its evident meaning or so construe it and thereby 
make a new contract for the parties. Firemen’s Ins. Co. v. Temple Laundry 
Co. (1924) 195 Ind. 194, 144 N. E. 838; Union Life Ins. Co. v. Jameson (1903) 
31 Ind. App. 28, 67 N. E. 199. 

The main questions involved in this appeal are discussed at length in the 
case of Hartford Live Stock Ins. Co. v. McMillen (C. C. A. 1925) 9 F.(2d) 961, 
962, which was an appeal from the Northern District of Ohio and decided by 
the Circuit Court of Appeals of the United States. After describing the pro- 
cess of “firing” similar to that set out in this opinion, the court said: 

“Some of the veterinarians who testified thought the firing of the horse a 
major operation, while others did not consider it an operation at all, or at most 
a minor one. The facts as to what was done are beyond dispute, and we think 
it was for the court to determine whether it was within the inhibition against 
subjecting the animal to an ‘operation of any kind.’ The parties to an insurance 
policy have the right to contract as to risks the company will or will not assume, 
and if the facts are admitted it is the province of the court to determine whether 
they come within the clear and unambiguous terms of the policy, having in 
mind, as it is its duty to do, that the terms are ordinarily to be construed in 
their popular sense and according to common understanding. Insurance Co. 


v. County of Coos, 151 U. S. 452, 14 S. Ct. 379, 38 L. Ed. 231. 


“In its broadest meaning ‘operation’ would include the loading of a horse 
into a car, the unloading of one, or any act or series of acts by which some re- 
sult is accomplished. But the usual and popular conception is restricted to its 
surgical sense; i. e., it is popularly understood to refer to a surgical operation, 
and clearly it was in that sense that it was used by the parties to this suit, 
in which it is an act or series of acts performed upon the body of a patient to 
produce a curative or remedial effect. The act performed on Wheaton was not 
one usually performed by any one but a veterinary surgeon. Certainly it re- 
quired skill in surgery to puncture the skin in many places and thus properly 
start a counter irritant that would neutralize or destroy an incipient exostosis. 
The policy did not prohibit the performance of a major operation without the 
company’s consent or one that involved hazard, but the performance of an 
‘operation of any kind,’ This clause, as every other in the policy, should, of 
course, receive a reasonable construction. 


“In the opinion of a majority of the court, such construction includes the 
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operation in question, and as to that part of the claim the trial court should 
have directed a verdict for the defendant.” 

[3] We therefore conclude, in the instant case, manifest error appears in 
that the court should have sustained the appellant’s motion to direct a verdict 
in its favor, and that the verdict is contrary to law, for the reason that the 
process of firing is an operation and was performed without the consent of ap- 
pellant having been first obtained. 

Judgment reversed. 


AMERICAN INS. CO. v. BEAN et al. 
Court of Appeals of Kentucky. Dec. 13, 1929. 
22 Southwestern Reporter (2d) 426. 

1. INSURANCE—PROVISION IN INSURANCE AGENCY CONTRACT 
HELD TO REQUIRE AGENT TO ACCOUNT TO COMPANY, UPON 
TERMINATION OF CONTRACT, FOR UNEARNED COMMISSIONS 
UPON UNPAID NOTES OR POLICIES CANCELLED. 

Provision in insurance agency contract that cancellation of contract shall not 
terminate or change agent’s liability to company for return commissions upon un- 
paid notes or policies, canceled prior to cancellation of contract, held to require 
agent on cancellation of contract to account to company fo rall unearned commis- 
sions upon unpaid notes or policies canceled, in view of intention ascertained from 
contract as whole to reserve right to terminate contract at any time and that 
agent should account for unearned commissions. 

(For other cases, see Insurance, Dec. Dig. § 82.) 


Appeal from Circuit Court, Marshall County. 

Action by the American Insurance Company against J. M. Bean and others. 
From a judgment dismissing the petition, plaintiff appeals. Judgment reversed 
with directions. 

Coleman & Lancaster, of Murray, for appellant. 

E. L. Cooper, of Benton, for appellees. 

REEs, J. On June 20, 1923, the appellant, American Insurance Company, and 
the appellee J. M. Bean, entered into a written contract wherein it was agreed 
that Bean should become the local agent of the company for the purpose of 
soliciting insurance on farm and city property in Marshall and adjoining counties. 
At the same time Bean executed and delivered to the company a bond for the 
faithful performance of his duties under the contract. Bean acted as agent 
of the company under the contract until late in the year 1926, or early in 1927. 
The company determined to withdraw from the territory covered by Bean’s 
agency and terminated the contract of agency and canceled all outstanding 
policies. 

The contract signed by the company and Bean contained this clause: “This 
contract shall be terminated by the agent upon written notice to the Company to 
that effect, or at the pleasure of the said Company by its special agent, or of- 
ficers, or by notice in writing addressed to the said agent at the post office above 
stated, (nothing herein contained being construed to the contrary) but the can- 
cellation of this contract shall not terminate or change the liability of said agent 
to the American Insurance Company for return commissions upon unpaid notes 
or policies canceled or for any work, business or transaction done prior to the 
cancellation of said contract.” 


Another writing which was signed by the parties, styled “Memorandum of 
commission agreement,” and which was attached to the agent’s contract, con- 
tained the following clause: “Where policy of insurance issued upon an appli- 
cation taken by such agent is canceled, the commissions on the amount of 
return premium shall be charged back to said agent and refunded to the com- 
pany unless the amount of such commissions shall have been deducted from 
the premium refunded to the assured.” 

The bond executed by the agent provided that it should be void if the prin- 
cipal, among other things, should “in all respects, faithfully fulfill the agreements 
with the said company, as well as observe and carry out the instructions which 
may be given to him, or them, either through its own officers or through the 
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managers of the Southern Farm Department, Special or State Agents, and shall 
duly and properly account for and pay over to the said company all premiums, 
notes, and proceeds of such notes, coming into his or their hands on or for poli- 
cies of insurance, and shall pay back to the said company, the commission and 
fees advanced to him or them, by the said company, on all notes which are not 
paid at maturity; and shall also refund to said company the unearned commis- 
sions on the premiums returned under canceled policies.” 

After the contract had been terminated by the company and all policies 
written by Bean then in force had been canceled, the company demanded of 
Bean the sum of $331.53, which it was claimed represented the unearned por- 
tions of commissions on canceled policies that had been collected by Bean and 
returned by the company to the various persons whose property had been in- 
sured. Bean refused to pay the amount claimed, and the company brought this 
action against him and the sureties on his bond. 


The defendants in their answer alleged that the plaintiff canceled the policies 
of insurance, mentioned in the statement of account filed with its petition, after 
it had terminated and canceled the agency contract and after Bean had ceased 
to act as plaintiff’s agent, and that therefore, under the terms of the agency 
contract, he was not liable to the pliantiff for any return commission on any of 
the policies canceled subsequent to the cancellation of the agency contract. In 
an amended answer the defendants alleged in substance that Bean had built 
up a substantial and profitable business for himself and the plaintiff and that 
the service rendered by him prior to the date of the termination of the agency 
contract was worth far more than the total amount of commissions received by 
him on policies mentioned in the plaintiff’s account and that the plaintiff’s can- 
cellation of the agency contract was wrongful and arbitrary. Demurrers to the 
answer and amended answer were overruled, and the plaintiff having declined 
to plead further, judgment was entered dismissing its petition, and from that 
judgment it has prayed an appeal. 


[1] The facts in the instant case are very similar to the facts in the re- 
cently decided case of Stone v. Hartford Fire Insurance Co., 231 Ky. 264, 21 
S. W.(2d) 281, in which it was held that the insurance company could terminate 
the agency contract at any time and compel the agent to return to the com- 
pany all unearned commissions on premiums on canceled policies and notes not 
paid at maturity. If there is any clause in the agency contract between the com- 
pany and Bean that distinguishes the contract from the one in the Stone Case, 
it is the clause which reads as follows: “But the cancellation of this contract 
shall not terminate or change the liability of said agent to the American Insur- 
ance Company for return commissions upon unpaid notes or policies canceled 
or for any work, business or transaction done prior to the cancellation of said 
contract.” It is appellee’s contention that the words, “Prior to the cancellation 
of said contract,” relate to and modify the words, “for return commissions upon 
unpaid notes or policies canceled,” as well as the words, “for any work, business 
or transaction done.” From a reading of the contract as a whole, it is patent 
that the construction contended for by appellees is not the proper construction 
to be placed upon the above-quoted clause. It was clearly the intention of the 
parties throughout the contract to reserve the right to each to terminate it at 
any time, and that the agent should account to the company for all unearned 
commissions upon unpaid notes or policies canceled. 


[2] Most of the policies written were on farm property and were for terms of 
three or five years. The premium for the first year was paid in cash and for the pre- 
minm for each subsequent year the insured executed a note. The agent retained his 
entire commission out of the fire premium and forwarded the notes to the com- 
pany. If the construction contended for by appellees is correct, it would be 
possible for the agent to write a large amount of insurance, collect his entire 
commissions out of the first premiums, cancel the agency contract, and the com- 
pany would be deprived of the right to recover from him the unearned com- 
missions, although none of the notes were paid or the policies were canceled 
either by the insured or the insurer. The contract clearly does not contemplate 
such a result. It is the general rule that unless the intention appears otherwise, 
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a relative word will be construed as referring to its nearest antecedent. 6 R. C. L. 
p. 846. There is nothing in the agency contract that indicates a contrary in- 
tention of the parties. On the other hand, the context of the contract as a 
whole is in conformity with this general rule of construction. 

We are of the opinion that this contract cannot be distinguished from the 
contract in Stone v. Hartford Fire Insurance Co., supra, and that that case is 
controlling here. It follows that the lower court erred in overruling the de- 
murrers to the answer and the amended answer. 

Of course, if the appellees desire to contest the correctness of the account 
stated by the plaintiff, they may do so. 

Wherefore the motion for an appeal is sustained, the appeal granted and 


judgment reversed, with directions to sustain the demurrers to the answer and 
the answer as amended. 
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SUPREME LIFE & CASUALTY CO. v. WALL. (No. 99.) 


Supreme Court of Arkansas. Jan. 20, 1930. 
23 Southwestern Reporter (2d) 251. 


1. INSURANCE—REFERENCE TO PLAINTIFF IN TESTIMONY AS WIFE 
OF INSURED HELD SUFFICIENT TO SHOW PLAINTIFF WAS 
INSURED’S WIDOW. 

In suit to recover proceeds of insurance, reference to plaintiff from time to 
time in testimony as wife of insured was sufficient to show plaintiff was widow of 
insured. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


5. INSURANCE—LETTER REQUESTING CHANGE OF BENEFICIARY, 
WRITTEN IN INSURED’S PRESENCE UNDER DIRECTION OF 
INSURED AND SIGNED IN NAME OF INSURED PER ANOTHER, 
HELD DIRECT ACT OF INSURED. 

Evidence that insured was present when letter requesting change of benefic- 
iary was written and directed how letter should be written, and letter was signed 
in name of insured per another in insured’s presence and at his direction, showed 
letter was direct act of insured. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


6. INSURANCE—PENALTY CANNOT BE EXACTED OR ATTORNEY’S 
FEE ASSESSED AGAINST INSURER, WHEN DEMAND UNDER 
POLICY IS UNJUST. 

Where demand is made under insurance policy which on trial is found to be 
unjust, no penalty can be exacted or attorney’s fee assessed against insurance 
company. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Lee Chancery Court; A. L. Hutchins, Chancellor. 

Suit by Carrie Wall against the Supreme Life & Casualty Company. Decree 
for plaintiff, and defendant appeals. Affirmed. 

John A. Hibbler, of Little Rock, for appellant. 

H. B. Mixon, of Marianna, for appellee. 


Butter, J. The appellant company, on the 17th day of January, 1926, nened 
to David Wall a life i insurance policy insuring his life for the sum of $1, 000, to be 
paid at his death to Chas. Wall, Rosa Wall, and Louisa Wall, jointly. Chas. Wall 
was the father, and Rosa and Louisa were the sisters, of David Wall, who, at 
the time of the issuance of the policy, was an unmarried man. Later David 
Wall married the appellee, Carrie Wall. 

The insurance policy in controversy contained the following clause: “If there 
is no existing assignment of this policy made as herein provided, the insured at 
any time during its continuance may designate a new beneficiary by filing 
written notice at the Home Office of the Company accompanied by the policy 
for a suitable endorsement thereon.” 

The testimony introduced on behalf of the appellee tended to show that 
John Gay, who had at one time been the agent of appellant company and who 
took the application of the insured David Wall and procured for him the policy 
sued on, at the request of the said Wall on December 10, 1928, wrote a letter 
addressed to the appellant company at its home office, in which letter it was 
stated that the insured desired to change the beneficiaries in his policy from those 
originally named to the appellee Carrie Wall, wife of the insured, and Chas. Wall, 
his father, the proceeds of the policy to be paid one-half to each of the two 
persons substituted as beneficiaries; that in this letter was inclosed the policy; 
that it was sent by registered mail and was delivered to the appellant at its 
home office on December 15, 1928. One or more witnesses testified that the 
insured had stated that it was his intention to give his wife an interest in his 
insurance. At the time the above letter was written, Wall was in good health, 
but shortly thereafter he sickened and died on the 4th day of January, 1929. 

On March 23, 1929, a letter was written at the instance of Carrie Wall 
notifying the company of her claim as one of the substituted beneficiaries. On 
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May 14th following, the appellant company, ignoring the letter of March 23d, 
paid the proceeds of the policy to Rosa Wall, Chas. Wall, and to J. F. Hunter, 
administrator of the estate of Louisa Wall, deceased. On July 3, 1929, Carrie 
Wall gave notice to the appellant company that she would move the court to 
require it to produce the original letter written by Gay as agent of David Wall 
on December 10, 1928, signed “David Wall by John R. Gay,” and on the 8th of 
July, 1929, filed this suit. On the 9th day of July, 1929, the court made an order 
directing the appellant company to produce the life insurance policy involved in 
this case and the letter of December 10, 1928, signed by David Wall by John R. 
Gay, his agent. The appellant filed the original policy on which no notation 
of change of beneficiary had been made, but did not file the original letter, but 
a purported copy of the same. No explanation was made by any one in the 
home office as to why the original letter was not produced, but a witness for the 
company, one Luther W. Moore, a resident of Little Rock and state manager 
of appellant for Arkansas, testified that he was familiar with the files and corres- 
pondence relative to the policy in question and identified the purported copy of 
the letter of December 10, 1928, as a true copy of the letter sent to him together 
with the policy. This copy was offered in evidence with the explanation that he 
did not get the original letter because the home office kept few of the originals, 
as they were written by illiterate people and were very hard to decipher, so that 
it was the system of the company to make copies of same and to file them. 
This is all witness appeared to know about the matter. The court refused to 
permit the introduction of the purported copy of this letter, and we think properly. 


At the hearing of the case on July 15, 1929, the chancellor found that on the 
10th day of December, 1928, David Wall caused a letter to be written by his 
agent, John R. Gay, to the appellant company, and in said letter requested the 
company to change the beneficiaries named in his policy so that at his death 
the proceeds should be paid to Carrie Wall and Chas. Wall, jointly, and that 
said letter was delivered to the company at Columbus, Ohio, on December 15, 
1928; that proof of death was duly given and that the company refused to pay 
any part of the proceeds of the policy to Carrie Wall, but paid the sums of 
$333.33, respectively, to Chas. Wall, Rosa Wall, and the administrator of the 
estate of Louisa Wall, deceased; that such administrator, by order of the probate 
court, had paid the plaintiff Carrie Wall the sum of $111 as her dower interest 
in the sum paid to such administrator, and the court found for the plaintiff 
Carrie Wall in the sum of $500 less $111 received by said plaintiff as aforesaid, 
and judgment was entered against the defendant company for the sum of $389 
with 12 per cent. penalty and attorney’s fee of $50, together with costs. 


[1] It is argued by the appellant company that there was no proof that 
Carrie Wall was the widow of David Wall, deceased, and that such allegation 
in the complaint was specifically denied in the answer. We think the evidence 
is sufficient to show that the appellee was the wife of David Wall, as reference 
to her as such is made from time to time in the testimony. 


[2] Appellant also assigns as error the refusal of the court to permit the 
introduction of the purported copy of the letter of December 10, 1928. As we 
have seen, there was no explanation given as to why the original letter should 
not be produced by any one who had the matter in charge, and we think the 
court properly excluded the purported copy from the consideration of the jury. 

[3, 4] The third assignment of error pressed by the appellant is for alleged 
error in the court’s finding that the letter of December 10, 1928, requesting 
change of beneficiaries, was received by the home office of the company. The 
appellee proceeded for the production of the original letter as provided in section 
4142 of Crawford & Moses’ Digest, which section is as follows: “The court, 
in an action by equitable proceedings, shall have power, on sufficient cause 
shown by affidavit, due notice of the application being given to the adverse 
party, to require the parties, or either of them, to produce books, deeds or other 
writings in their power, which are alleged to contain evidence pertinent to the 
matter in controversy.” Having made the required affidavit, after appellee had 
given notice of its application, she was entitled to the order made by the court 
on July 9, 1929. As we have seen, the appellant failed to comply with that 
order and gave no explanation for its failure. to do so. 
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Section 4143 of Crawford & Moses’ Digest provides that where the party 
fails to produce the document called for without satisfying the court that it is 
not within its power, “the court may take the allegations in relation to the books, 
deeds or writings not produced, as confessed.” It follows therefore that the 
court was justified in making the finding in accordance with the allegation of 
the complaint filed in this action. 

[5]There is no merit in appellant’s fourth contention, namely, that John 
R. Gay was not the agent of David Wall for the purpose of writing the letter of 
December 10, 1928. The evidence is sufficient to show that the writing of the 
letter must be considered as the direct act of David Wall, for he was present 
directing how the letter should be written, and the letter was signed “David Wall 
per John R. Gay,” in Wall’s presence and at his direction. “The rule is well 
settled both in England and in the United States that an act done by one person 
in the presence of another and by his direction or with his consent, as the signing 
or execution of a written or sealed instrument, for example, is not regarded as 
an act of an agent but is the direct act of the person by whose direction it was 
done.” 21 R. C. L. No. 1 (Principal and Agent). See also Clark v. Latham, 25 
Ark. 16; Chipman vy. Perdue, 135 Ark. 559, 205 S. W. 892. 


[6, 7] It is lastly contended by the appellant that the court erred in 
assessing penalties and attorney’s fee against the appellant because the judgment 
was for less sum than the sum demanded by the appellee before suit was filed. 
The rule is well settled that where demand is made under an insurance policy 
which upon a trial is found to be unjust, no penalty can be exacted or attorney’s 
fee assessed against the insurance company. This is the effect of the statute 
and our decisions, but from the testimony in this case it is conclusive that $500 
was demanded in March and that from the conclusion of the chancellor the 
demand at that time was correct. That was the amount for which the suit was 
brought on July 8, 1929, and if nothing had been paid to the appellee before that 
time, certainly in view of the holding of the chancellor that was the sum to 
which she was entitled. The evidence shows that appellee had been paid $111 
by the administrator of the estate of Louisa Wall, but in no place does the record 
disclose when such payment was made. If it had been made before July 8, 1929, 
of course the appellee sued for more than she was entitled to; but if payment 
was made after that date, then she only demanded what was her just due. Since 
the chancellor has determined that the statutory penalty and attorney’s fee 
should be assessed against the appellant, indulging the presumption that his 
judgment was supported by the evidence when the record is silent, we must 
conclude that the payment of the $111 must have taken place between the date 
of the filing of the suit and that of the decree. 

On the whole case we think the findings of the chancellor are not against 
the preponderance of the evidence and that the conclusions reached are justified. 
The decree is therefore affirmed. 


COTTON STATES LIFE INS. CO. v. TANNER. (No. 95.) 
Supreme Court of Arkansas. Jan. 20, 1930. 
23 Southwestern Reporter (2d) 268. 

4. INSURANCE—WHERE INSURANCE AGENCY CONTRACT PROVID- 
ED FOR TERMINATION ON 30 DAYS’ NOTICE, NOTICE TO BE 
SUFFICIENT WOULD HAVE TO FIX DATE FOR TERMINATION. 
Where insurance agency contract provided for termination on 30 days’ notice 

of either party proper notice to be sufficient would have to fix date for termination, 

and notice merely telling agent not to write any more business was insufficient. 
(For other cases, see Insurance, Dec. Dig. § 79.) 


5. INSURANCE—ABSENCE OF EVIDENCE SHOWING TERMINATION 
OF INSURANCE AGENCY JUSTIFIED CONCLUSION OF EXISTENCE 
THEREOF, WHERE INSURANCE COMPANY INTRODUCED AGEN- 
CY CONTRACT. 

In action on life insurance policy where insurance company introduced con- 
tract showing agency and showing manner in which it could be terminated, total 
—- of evidence tending to show termination justified conclusion that agency 
existed. 


(For other cases, see Insurance, Dec. Dig. § 79.) 
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6. INSURANCE—ISSUANCE OF POLICY AND EVIDENCE WITH RE- 
FERENCE TO PAYMENT OF PREMIUMS AND DEATH OF INSURED 
JUSTIFIED REFUSAL TO DIRECT VERDICT FOR INSURER AT 
CLOSE OF PLAINTIFF'S CASE. 

In action on life insurance policy, evidence that policy had been issued, that 
premiums had been paid in part, and that note was given for part, and of death of 
insured, held sufficient to justify court in refusing to direct verdict for insurance 
company at close of plaintiff’s testimony. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 


7. INSURANCE—EVIDENCE THAT NOTICE OF DEATH OF INSURED 
WAS SENT TO INSURER, BUT NOT SHOWING TO WHAT PLACE 
LETTER WAS ADDRESSED, HELD INSUFFICIENT PROOF OF 
NOTICE OF DEATH. 


Evidence showing that notice of death of insured was sent to insurance com- 
pany, but which it did not show to what place letter was addressed, held insufficient 
proof of notice of death, since to show that proof was made by letter, it was 
necessary to show that it was mailed to company at some place where company had 
place of business. 

(For other cases, see Insutance, Dec. Dig. § 665[7].) 


Appeal from Circuit Court, Phillips Courity; W. D. Davenport, Judge. 

Suit by A. N. Tanner, administrator of the estate of Saborn D. Pruitt, against 
the Cotton State Life Insurance Company. Judgment for plaintiff, and defendant 
appeals. Reversed and remanded. 

Sheffield & Coats, of Helena, for appellant. 

W. G. Dinning, of Helena, for appellee. 

Meuarrfy, J. Appellee filed suit in the circuit court of Phillips county, alleging 
that an insurance policy had been issued to Saborn D. Pruitt; that Pruitt died; 
and that he (Tanner) was the administrator of the estate of said Pruitt. The 
policy was for $2,000. He alleged that the policy was in force at the time of 
Pruitt’s death and that due notice of his death was given to the appellant. 

Appellee alleged that Pruitt had given a note for the first year’s premium of 
$73.40, and that there had been paid on the said note $28.32; that payment had been 
demanded of said insurance company and had been denied. The insurance policy 
was filed, and appellant filed a demurrer on the ground that the complaint alleged 
that at the time of the delivery of the said policy, the assured executed and delivered 
to the appellant his note for $73.40 as payment for his first annual premium, and 
thereafter made payment of the sum of $28.32 to be applied toward the satisfaction 
of said note, while the policy itself provided that the same should not take effect 
until the first premium had been paid in cash to the company and the policy actually 
delivered to the insured during his lifetime and in good health. 

The court overruled the demurrer, and the appellant filed answer denying all 
the material allegations in the complaint. Appellant alleged in its answer that proof 
of death had not been made and also that the policy was issued to Pruitt upon the 
regular monthly plan for a cash premium, and that the policy lapsed for nonpayment 
of premiums prior to the death of Pruitt. 


There was a verdict and judgment in favor of appellee, and appellant filed a 
motion for a new trial, which was overruled and an appeal prosecuted to this court. 

[1,2] The appellant contends that the court erred in permitting witnesses 
Tanner and Gatchell to testify as to statements made by Green in their attempt to 
show that Green was appellant’s agent. There is no principle better established 
than the principle that you can neither prove agency nor the extent of an agent’s 
authority by his declarations American So. Trust Co. v. McKee, 173 Ark. 147, 293 
S. W. 50; Meacham on Agency, vol. 1, § 285. 


[3] This evidence, however, could not have been prejudicial because the 
appellant introduced the contract of agency. This contract, made on the 8th day 
of May, 1925, shows that H. C. Green is the district agent of appellant and that 
the district of Green embraced several counties. There was therefore no question 
about his agency unless the agency contract had been terminated. The appellant 
contends that the contract had been terminated by giving the agent notice as re- 
quired by the contract, The contract is quite lengthy, but it is claimed that it 
was terminated as provided in paragraph 23. That paragraph reads as follows: 

“Unless otherwise terminated, this agreement may be terminiated by either 
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party by a notice in writing, delivered personally or mailed at the last known ad- 
dess, at least thirty days before the date therein fixed for such termination.” 

It is contended that notice under the provisions of the above paragraph was 
itm by telegram of September 7, 1926. The telegram, addressed to H. C. Green, 

elena, Ark., is as follows: 

“Write no more business Cotton States Life as we are withdrawing from that 
section of Arkansas. Please instruct all your agents. We are writing you today. 

“A. H. Hammons, Agency Manager.” 

The letter, dated the same day as the telegram and addressed to H. C. Green, 
Helena, Ark., reads as follows: 

“T'was instructed at a meeting this morning to write you this letter. We had 
our Actuary with Mr. McCabo, Dr. Dailey, Mr. Binkley, and myself, and went over 
the Arkansas business, figuring the drive you had last year and figuring the excess 
mortality, the company has been at a great deal of loss in your section of Arkansas. 

“All of the applications that you all have sent in, in the last ten days have been 
carefully examined and worked over, and we find that it will be impossible for us 
to issue this business. 

“Please instruct your agents not to write any more business for the Cotton 
States Life, and I am inclosing all applications to date that were sent in. 

“Please send in your contract and all supplies as we are going to withdraw 
from that section of Arkansas at this time. 

“I am naturally very sorry that we have had to take this action, but we feel 
that now is the best time to withdraw from that part of the State, experience has 
shown us that we have constantly lost money in Arkansas You can mail your 
supplies and your contract back to us express, C O. D. 

“Be sure and instruct your agents not to write any more business for the 
Cotton States Life, as we do not want the medical expense of having them ex- 
amined and then return the applications. 

“When do you think you will be able to settle your account as we have been 
severely critized by the way we have handled it. 

“With kindest regards, I am 

“Yours very truly, Agency Manager.” 


This letter and telegram purported to be copies found in the files among the 
papers of the appellant. E. O. Binkley, the witness who testified for appellant, 
stated that he resided in Louisville, Ky., and is connected with the Inter-Southern 
Life Insurance Company, and, as a part of his duties, handles the records of the 
Cotton States Life Insurance Company; that he had in his possession all of the 
records pertaining to the policy of Saborn D. Pruitt; that from the 8th day of 
May, 1925, until September 7, 1926, one H. C. Green was acting as their agent in 
this territory. Witness then identified the agent’s contract and it was introduced in 
evidence. How this witness got possession of the records of Cotton States Life 
Insurance Company is not shown. He does not testify as to having any connection 
with that company, except that a part of his duties with the Inter-Southern Life 
Insurance Company is that he handles the records of the Cotton States Life In- 
surance Company. 


There is no evidence that either the telegram or the letter was ever mailed, nor 
is there any evidence that either of them was ever written. The only testimony is 
that this witness Vinkley says he found them in the files. He did not hear either the 
telegram or letter dictated; he never saw either one, and did not know that they 
were sent. He could not have known that either of them was sent, because he 
never saw either one of them and never saw the letter mailed or the telegram sent. 
He testifies that they never heard from Green; he did not respond to either the 
telegram or the letter, and he does not know that he ever received either. 


[4] The contract provides that the notice shall be either delivered in person or 
mailed, and there is no proof that either was ever done. Therefore there is no 
evidence that any notice was ever given to Green terminating the contract. But, 
if they had both been sent, this would not have terminated the agency contract. The 
paragraph relied o rovides that at least 30 days’ notice must be given before 
the date therein fixed for such termination. Necessarily, to give a proper notice 
under this contract, the notice would have to fix the date for the termination. Even 
if these had been sent they would not do that. Moreover, it did not say the con- 
tract was terminated or would be at any particular time, but simply stated to him 
to not write any more business. 
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Appellant’s witness testifies that they never heard from Green after the date 
of the telegram and letter, and, so far as the record shows, they had no communica- 
tion whatever with him. He does not know whether he sent in his contract and 
supplies or not. =. 

[5] Appellant introduced the contract showing the agency of Green and show- 
ing the manner in which it might be terminated, and the total absence of any 
evidence tending to show that it was terminated justifies the conclusion that Green 
was at the time the agent of the appellant. 

[6] Appellant contends that the court erred in refusing to instruct the jury to 
find for the defendant at the close of plaintiff’s testimony. It is true that the con- 
tract had not at this time been introduced, but the evidence shows that Green 
occupied an office and the sign on the office was “Cotton States Life Insurance 
Company”; that he acted as the agent; that he procured applications for insurance; 
and that policies were issued on said applications; and appellant alleges in his answer 
that the policy delivered to Saborn 4 Pruitt had lapsed for nonpayment of pre- 
miums due. The application was made to Green as agent of the company and the 
policy issued. The evidence showed that the policy was issued; that $28.32 had 
been paid, and, in fact, the policy itself was filed at the request of the appellant. 
This, together with all the evidence with reference to the payment of premiums and 
the death of Pruitt, was sufficient to justify the court in refusing to direct a verdict 
at the close of plaintiff’s testimony. But, when the court refused to do this, the 
appellant then introduced evidence, and the court did not err in its refusal to direct 
a verdict for the appellant. 

[7] It is also contended that the court erred in refusing to direct a verdict for 
appellant because of plaintiff’s failure to show that proof of death had been filed 
as required by the policy. One answer made by appellee to this contention is that 
Green, the agent, denied liability, and liability having been denied, no proof of 
death was necessary. Green was a district agent, his agency embracing several 
counties. 

This court recently said: ‘It is first contended that the decree should be re- 
versed because the proof of loss was not filed within the time prescribed by the 
policy. The compliance with this provision of the policy was expressly waived 
by the local agent of the insurance company who issued the policy and delivered it 
to the insured. The local agent had authority to issue fire insurance, write and 
deliver policies, and collect premiums, and to notify the insurance company of loss. 
Having been clothed with these powers, he had prima facie authority to waive 
presentation of proof of loss.” London & Lancashire Ins. Co., Ltd., v. Payne 
(Ark.) 22 S. W. (2d) 165; National Union Fire Ins. Co. v. Wright, 163 Ark. 42, 
257 S. W. 753; Liverpool & London & Globe Ins. Co. v. Payton, 128 Ark. 528, 194 S. 
W. 503; National Union Fire Ins. Co. v. Crabtree, 151 Ark. 561, 237 S. W. 97, and 
Citizens’ Fire Ins. Co. v. Lord, 100 Ark. 212, 139 S. W. 1114. 


In the instant case it seems that neither party undertook to show just what 
authority Green had, and, for that reason, we are unable to say whether he had 
the right to deny liability or not. Green did not testify. The evidence also shows 
that notice was sent to the company, but this evidence was insufficient for the rea- 
son that it does not show to what place the letter was addressed, and, in order 
to show that proof was made by a letter, it would be necessary to show that it was 
mailed to the company at some place where the company had a place of business. 
The evidence on these issues does not seem to have been developed, but upon 
another trial the parties can either present this evidence or find out that they are 
unable to do so. 


The evidence in this case fails to show either the date of the note or the 
amount of it. It may have been given when the application for insurance was 
made, or it may have been given when the second payment was made, if given 
at all. One witness testifies that Green told him he took a note, and another one 
testified that he saw the note but he could not tell the date of the note or the 
amount of it. If a note was given and never sent to the company, there is probably 
no witness except Green who could testify about it. That is, there is no other 
witness who would know when it was given and the amount of it, and the circum- 
stances under which it was made, except Green. 

Appellant also contends that the court erred in giving written instruction No. 1, 
requested by appelee. That instruction, if the case was fully developed, might 
be proper, but with the evidence as it was developed at the trial, it was error to give 
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this instruction. The agent himself was entitled to 75 per cent. of the first premium. 
And under this instruction the jury may have thought that if the company received 
the $28.32, this was more than it was entitled to receive, and therefore that a 
sufficient sum was paid to pay the amount due. The appellant, however, in its 
evidence explains that all the money was sent in, and then in the settlement with 
Green, the company would retain the 25 per cent. of the amount received and remit 
to Green 75 per cent. We think this instruction was confusing to the jury and, under 
the state of proof, should not have been given. 

[8] Appellant also contends that instruction No. 2, given at the request of the 
appellee, was erroneous. But that instruction simply told the jury that, if he paid 
by note which was accepted by the company and the payments accepted, it would 
be their duty to find for the plaintiff. Of course, it ought not to have said that 
it was the duty to find for the plaintiff, because the entire premium might have been 
paid in cash, and still plaintiff would not be entitled to a verdict if proof of death 
~_ not been made or waived, and this instruction ignored this requirement of the 
policy. 

The appellant also complains about the modification of its instruction No. 5. 
The court added to that instruction the following: “Unless you further find that 
the defendant denied liability before the filing of this suit.” Of course, whether 
that would be proper or not would depend upon whether the agent, Green, had au- 
thority to deny liability. If he had, the modification would be proper; otherwise, 
it would not. 

It would serve no useful purpose to set out the testimony in full. The judg- 
ment must be reversed for the errors mentioned, and on a new trial, whether this 
modification and the other instructions given by the court are proper will depend 
upon the evidence at the trial. 

For the errors indicated, the judgment is reversed, and the cause remanded for 
new trial. 


INTERNATIONAL ORDER OF DANIEL v. GREEN. (No. 105.) 
Suprme Court of Arkansas. Jan. 27, 1930. 
23 Southwestern Reporter (2d) 637. 

1. INSURANCE—BENEFICIARY COULD NOT RECOVER ON BENEFIT 
CERTIFICATE, AFTER SIGNING UNAMBIGUOUS RECEIPT FOR 
AMOUNT “ACCEPTED AS A SETTLEMENT IN FULL” ON POLICY. 
Beneficiary under benefit certificate held not entitled to recover thereon, 

where in absence of fraud he signed unambiguous receipt for money “accepted as 

a settlement in full” on policy, and his only excuse was that he supposed he 

was being paid burial benefit. 


(For other cases, see Insurance, Dec. Dig. § 792.) 


2. INSURANCE—INSURER’S PAYMENT OF $50 HELD SUFFICIENT CON- 
SIDERATION FOR RELEASE AND SETTLEMENT OF CLAIM UNDER 
BENEFIT CERTIFICATE FOR $300. 
$50 paid to beneficiary under benefit certificate held sufficient consideration 

for release and settlement of ,beneficiary’s claim against insurer on such cer- 

tificate, which was for sum of $300. 


(For other cases, see Insurance, Dec. Dig. §§ 792, 801.) 


Appeal from Circuit Court, Hot Spring County; T. E. Toler, Judge. 

Action by Lawrence Green against the International Order of Daniel. 
Judgment for plaintiff, and defendant appeals. Reversed and rendered. 

Coleman & Riddick, of Little Rock, for appellant. 


Glover & Glover, of Malvern, for appellee. 


Situ, J. Appellant, a fraternal insurance order operating through local 
lodges, issued a benefit certificate in the sum of $300 to Diana Green, which was 
payable upon her death to her son, Lawrence Green, and upon the death of the 
insured this suit was brought to collect the amount alleged to be due upon this 
certificate. 


The members were required to pay monthly dues to the local lodge of which 
they were members, and to pay quarterly assessments to the order itself, here- 
inafter referred to as the order, but these assessments were collected by the 
local lodge officers. The quarterly assessments were payable upon the first 
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day of each quarter, and became delinquent if not paid on or before the 15th day 
of the lst month of the quarter, and the constitution and by-laws of the order, 
which were made a part of the benefit certificate, provided that, if the dues and 
assessments were not paid within the time limited, the delinquent member 
should be suspended until duly reinstated, and the certificate was invalid as a 
contract of insurance during the suspension. Provision was made for reinstating 
a delinquent member by paying the arrears and furnishing the certificate of a 
practicing physician that the member applying for reinstatement was then in 
good health. 

It is insisted by the order that the undisputed competent testimony shows 
that the insured was delinquent in the payment of both her dues and assessments 
at the time of her death, and that the attempt which was made to reinstate her 
was unsuccessful because she was unable to furnish, and did not furnish the 
required certificate as to the condition of her health. 

We do not decide this question, for the reason that the right to recover 
must be denied upon another ground. The order denied liability on the ground 
that the insured was not a member at the time of her death and was “nonfinancial,” 
as the officers of the order expressed it. Representations were made to the 
ruling officers of the order by the officers and members of the local lodge of 
which the insured had been a member, to the effect that, on account of her 
protracted illness, immediately preceding her death, the insured was in destitute 
circumstances and had left no money or property with which the expenses of 
her burial might be paid, and an appeal was made to the order to provide funds 
to pay the funeral expenses. 

The president and secretary of the order issued a draft upon the treasurer 
of the order for $50, which recited that it was issued “as donation by request of 
local lodge Diana Green nonfinancial,” and the draft itself was a part of the 
receipt, which reads as follows: 

“Receipt. 
“International Order of Daniel 
$50.00 Little Rock, Ark., Feb. 7, 1929. 

“Received of the International Order of Daniel fifty no/100 dollars as 
payment in full, which releases the International Order of Daniel of all claims 
that I [marked over ‘we’] now hold or that may come due hereafter against the 
International Order of Daniel, and now this amount accepted as a settlement 
in full on policy No. 4480 for Diana Green Guardian of Council No. 111. 


“{Signed] Lawrence Green. 
“Witnessed by Mrs. S. S. Phillips. 
“Donation only.” 


The attesting witness to the receipt, as well as other members of the local 
lodge, whose only interest in the matter appears to have been to aid in securing 
the donation, testified that the transaction was explained to and fully understood 
by Lawrence Green, who was the plaintiff in the action. The draft was indorsed 
by the payee and was collected in due course. : 

{1, 2] The plaintiff admitted that he could read and write, but denied that 
he had read the receipt, and explained his failure so to do by saying that he 
supposed the draft was intended to cover what was known in the order as the 
“burial benefit.” Under the constitution and by-laws of the order a burial benefit 
of $50 was payable to the estate of each member, but this benefit was contingent 
upon the member being in good standing or “financial,” as it was expressed, 
at the time of his or her death, so that, if the benefit certificate had lapsed on 
account of nonpayment of dues and assessments, the burial benefit had also lapsed. 

Plaintiff did not testify that he had been induced to sign the receipt through 
any fraud or misrepresentation practiced upon him as to the purport and effect 
of the instrument which he signed, and he seeks to excuse his action in signing 
it by saying that he supposed he was being paid the burial benefit. He admits, 
however, that he had an opportunity to read the receipt, and his only excuse for 
not doing so was that he did not know what it was, and thought it was something 
else. The receipt is so unambiguous that any one reading it must know its 
effect, and, as its execution was free from fraud, this effect must be given it. 
While it was designated as a mere donation, this donation was recited to be in 
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full satisfaction and settlement of any rights under the certificate here sued 
upon, and, as the sum paid was a sufficient consideration for this release and 
settlement, a verdict should have been rendered in favor of the Order. Bankers’ 
& Planters’ Mut. Ins. Ass’n v. Archie, 145 Ark. 481, 224 S. W. 950. 

For the error indicated, the judgment in favor of the plaintiff for the amount 
of the certificate must be reversed, and, as the case has been fully developed, 
it will be dismissed. It is so ordered. 


INTERSTATE LIFE & ACCIDENT CO. v. FRAZIER. (No. 19795.) 
Court of Appeals of Georgia, Division No. 2. Jan. 25, 1930. 
151 Southwestern Reporter 529. 

1. INSURANCE—STATEMENT IN APPLICATION FOR REINSTATEMENT 
THAT INSURED IS IN GOOD HEALTH IS NOT WARRANTY THAT 
HEALTH IS PERFECT. 

Statement in application for reinstatement of policy of insurance that 
insured is in “good health” is not to be construed as warranty that health is 
absolutely perfect, but only that health is practically same as it was when policy 
was issued. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 


2. INSURANCE—REINSTATEMENT OF INSURED HELD NOT VOID AS 
MATTER OF LAW FOR FALSE WARRANTY OF GOOD HEALTH. 
Where original industrial policy was issued December 27, 1926, lapsed January 

2, 1928, and was reinstated April 28, 1928, and insured died May 28, 1928, and 

insurer’s agent taking application for reinstatement signed certificate of inspec- 

tion certifying to examination of insured and recommending reinstatement as 
first-class risk, and physician certified insured’s death was caused by malaria, but’ 
another physician testified cause of death was tuberculosis, which must have 
existed in advanced state at date of application for reinstatement, and which 
physician testified insured had for year or more before death, it could not be 
said as matter of law that reinstatement of policy was void because of false 
warranty by insured as to state of health at time of reinstatement when insured 
represented he was in good health. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 


3. INSURANCE—INSURABLE INTEREST DOES NOT DEPEND ON 
MARITAL RELATION OR KINSHIP, BUT MAY EXIST WHERE 
INSURED INTENDS TO ASSIST BENEFICIARY. 

Insurable interest is not necessarily dependent on marital relation or kinship 
by affinity or consanguinity, but may be said to exist in life of another, where 
insured feels sufficient interest in welfare of beneficiary for any reason either to 
assist him during life or to make gift after death. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 


4. INSURANCE—CHANGING BENEFICIARY TO DISTANT COUSIN WITH 
WHOM INSURED BOARDED, WHO WAS INDUCED TO PAY 
PREMIUM BY INSURER’S AGENT, HELD NOT VOID FOR LACK OF 
INSURABLE INTEREST. 

Where beneficiary was distant cousin of insured with whom insured boarded, 
and insured induced beneficiary to pay cost of reinstatement and premium on 
promise to have her named as beneficiary, and change of beneficiary was approved 
by insurer, it could not be said that policy was void for lack of insurable interest 
in life of insured, though beneficiary agreed to pay premiums. 

(For other cases, see Insurance, Dec. Dig. § 116[5].) 


Error from Superior Court, Chatham County; Peter W. Meldrim, Judge. 

Suit by Evelina Frazier against the Interstate Life & Accident Company. 
Judgment for plaintiff, defendant’s certiorari was overruled by the judge of the 
superior court, and defendant brings error. Affirmed. 

Statement of facts by Jenkins, P. J.: 


This was a suit on a policy of life insurance in the amount of $206, and 


commonly known as an industrial policy. The policy was originally issued 
December 27, 1926, but lapsed for nonpayment of premiums January 2, 1928. 
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Thereafter, on April 28, 1928, the insured made application for reinstatement and 
signed a warranty in the application for reinstatement that he was in good health. 
The insured died May 28, 1928. Upon reinstatement of the policy, the plaintiff 
was named as beneficiary. She testified that she was a distant cousin of the 
insured and he boarded with her, and that the agent of the company came to 
her and told her that if she would revive the policy, and pay the premiums, he 
(the agent) would get “Sam,” the insured, to agree to her being named as the 
beneficiary. This was done, and the company accepted the change of beneficiary, 
and collected $1.70 the cost of reinstatement, which was the amount in which 
the policy was in arrears, together with the regular weekly premiums up to the 
time of the death of the insured. The doctor who attended the insured certified 
that the cause of his death was malaria. A physician employed by the Savannah 
Board of Health testified that he performed an autopsy upon the body of the 
insured, and that his death was caused from tuberculosis, which, in the opinion 
of the doctor, must have existed in an advanced state at the time of the reinstate- 
ment of the policy, and must also have existed for a year or more prior to the 
death of the insured. The trial judge in the municipal court found for the 
plaintiff, and the defendant excepted by certiorari. The judge of the superior 
court overruled the petition for certiorari, rendering the following judgment and 
opinion: “This was one of those negro insurance cases. Young was the insured, 
Evelina Frazier, a cousin of Young, the beneficiary. Young died and proof of 
death was made. The insurer refused to pay the policy on the ground that 
warrant of applicant contained this warranty: ‘I certify that I am in good 
health. The contention is that this warranty was false. This warrant was 
signed by Young, by his mark. The witness was one Robbins, the agent of the 
insurer. Robbins, the agent, certified that he had, personally, seen the insured 
on April 28, 1928, that insured was ‘in good health, and the agent advised the 
company to renew the policy. On the same day, the same agent certified that 
the ‘personal appearance of the insured as to health’ was ‘good.’ His apparent age 
was ‘23’; that no physical or mental defects existed, and that the agent considered 
the risk ‘first class. This agent recommended that the company should ‘revive 
the policy,’ and added that Young was a ‘good risk.’ The attending physician 
testified that Young died from malaria. Simmons, a ‘header’ of a stevedoring 
gang—Young was a longshoreman—testified that Young had worked with the 
header and appeared to be in good health ‘until his last illness, which was within 
two weeks of his death. The company introduced no evidence. The judgment 
of the court below was for the plaintiff. The evidence certainly sustained the 
judgment. I see no error in that judgment. The certiorari is overruled, and 
the judgment is affirmed.” 

David §. Atkinson and Bonhan & Atkinson, all of Savanah, for plaintiff in 
error. 

Stella Akin, of Savannah, for defendant in error. 

Syllabus Opinion by the Court. 

Jenkins, P. J. [1,2] 1. “A statement in an application for reinstatement of a 
policy of insurance, rendered necessary by the lapse of the same, that the insured 
is in ‘good health,’ is not to be construed as a warranty that his health is absolutely 
perfect, but only that his health is practically the same as it was when the policy 
was issued.” Massachusetts Benefit Life Ass’n v. Robinson, 104 Ga. 256(10) 289, 
30 S. E. 918, 919, 42 L. R. A. 261; Atlantic & Birmingham Ry. Co. v. Douglas, 119 
Ga. 658(2), 46 S. E. 867. Accordingly, where, in a suit on a policy of life insurance, 
commonly called an “industrial policy,” which was originally issued December 27, 
1926, but lapsed January 2, 1928, and was reinstated on an application therefor dated 
April 28, 1928, it appeared that at the time of the application for reinstatement the 
insured was about 24 years of age and was working as a stevedore, and continued 
to work until within two weeks of his death, which occurred on May 28, 1928, and 
appeared to be in good health, and where the company’s agent who took the applica- 
tion for reinstatement and signed a certificate of inspection certified that he had 
seen and examined the applicant, that he recommended reinstatement of the policy, 
and that he considered the applicant a “first-class” risk, and where the attending 
physician certified that the cause of the death of the applicant was “malaria”, but 
another physician, who had performed an autopsy upon the body, testified that the 
cause of death was tuberculosis, which must have existed in an advanced stage at the 
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date of the application for reinstatement, but who further testified that the deceased 
must have had tuberculosis for a year or more prior to his death, it cannot be said 
as a matter of law that the reinstatement of the policy was void because of a false 
warranty made by the insured as to the state of his health at the time of its re- 
instatement. Consequently, it cannot be said that the finding of the trial judge in 
the municipal court, in favor of the plaintiff, was unauthorized by the evidence. 
[3, 4] 2. “An insurable interest is not necessarily dependent upon marital 
relation or kinship by affinity or consanguinity. In a broad sense it may be said 
that any one has an insurable interest in the life of another where the latter feels 
sufficient interest in his welfare for any reason either to substantially assist him 
during his life, or to make him a gift after death, which he perhaps may not be 
able to do during life.’ Grand Lodge v. Barnard, 9 Ga. App. 71, 79, 70 S. E. 
678, 682; Cherokee Life Ins. Co. v. Banks, 15 Ga. App. 65, 67, 82 S. E. 597. Where 
it appeared that the beneficiary named in a policy of insurance was a distant cousin 
of the insured, with whom he boarded, and that the policy after becoming lapsed 
was reinstated at the instigation of the agent of the company, who told the bene- 
ficiary that, if she would pay the cost of reinstatement and the weekly premiums, 
he (the agent) would get the insured to agree to her being named as the beneficiary, 
and that such change of beneficiary was accepted and approved by the company, 
it cannot be held that the policy was void because the beneficiary named was with- 
out an insurable interest in the life of the insured. The fact that upon reinstate- 
ment of the policy the beneficiary named agreed to pay the weekly premiums could 
aot operate to change the rule. Ancient Order v. Brown, 112 Ga. 545, 549, 37 S. E. 


3. Under the foregoing rulings, the judge of the superior court did not err in 
overruling the defendant’s petition for certiorari. 

Judgment affirmed. 

Stephens and Bell, JJ. concur. 


JOINER v. METROPOLITAN LIFE INS. CO. (No. 19641.) 
Court of Appeals of Georgia, Division No. 2. Jan. 23, 1930. 
151 Southeastern Reporter 540. 

1. INSURANCE—PROOF THAT EMPLOYER COLLECTED PREMIUM 
FROM DECEASED FOR MONTH DURING WHICH DECEASED 
DIED ESTABLISHED PRIMA FACIE CASE THAT EMPLOYMENT 
WAS NOT TERMINATED BEFORE INSURED’S DEATH. 

In action on group insurance policy, conditioned on decedent remaining in ser- 
vice of his employer, proof that employer collected from deceased premium for 
month during which deceased died established prima facie case, placing burden on 
insurance company to show that employment had been terminated prior to death 
of insured. 

(For other cases, see Insurance, Dec Dig. § 665[3].) 

2. INSURANCE—NONSUIT HELD ERRONEOUSLY GRANTED IN AC- 
TION ON GROUP INSURANCE POLICY, ON THEORY THAT EM- 
PLOYMENT TERMINATED BEFORE INSURED’S DEATH. 

In action on group insurance policy conditioned on decedent remaining in 
service of employer, grant of nonsuit on theory that employment terminated 
before insured’s death was error. where policy provided that leave of absence 
not exceeding two months would not invalidate insurance, and premium for 
period extending beyond date of insured’s death was deducted from insured’s 
wages, and insured’s return trip pass, issued by railway, extended beyond date 
of insured’s death, and there was no direct testimony on question whether re- 
lation of employer and employee had actually terminated before insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

Error from City Court of Macon; C. H. Hall, Judge. 


Action by E. W. Joiner against the Metropolitan Life Insurance Company. 
Judgment for defendant, and plaintiff brings error. Reversed. 

Martin, Martin & Snow, of Macon, for plaintiff in error. 

Jones, Jones, Johnston & Russell, of Macon, for defendant in error. 

Jenkins, P. J. Liability under the policy of group insurance sued on was 
conditioned and dependent on the decedent remaining in the service of his em- 
ployer, the railway company, up to the time of his death. The court granted 
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a nonsuit, on the theory that the employment had been previously terminated, 
and the only question for determination in this case is as to whether or not 
there was an issue of fact upon that question. 

[1-4] Whatever might be the rule as to the burden of proof upon et ques- 
tion (see, in this connection, Duval v. Metropolitan Life Ins. Co., 82 
136 A. 400, 50 A. L. R. 1276; Prnvdler? Ins. Co. v. Fox, 155 Md. 210, ‘a A. 547), 
upon it being shown that the employer had, according to the provisions of the 
policy, collected from the deceased the premium for the month during which 
the deceased died, a prima facie case was established, and it devolved upon the 
insurance company to show that the employment had been terminated prior 
to the death of the insured. In view of the fact that, under the terms of the 
policy, a leave of absence not exceeding two months would not invalidate the 
insurance, and that at the time the decedent was last paid off and his actual 
labor for the railway company suspended, the premium for the full current 
month, extending over and beyond the date on which the insured met his death, 
was deducted from his wages and remitted to the company, and that at such 
time a return trip pass was issued by the railway company to the decedent as 
its employee, which likewise remained of force over and beyond the date on 
which the insured met his death, and in the absence of any direct testimony upon 
the question as to whether or not the relation of employer and employee had 
actually been terminated prior to the time of the insured’s death, it was error 
for the court to grant a nonsuit on the theory that no issue was involved upon 
the question of the continuance of such employment. The fact that. the petition 
as originally filed might have set forth such a termination would not, after such 
allegation had been stricken and a contrary allegation substituted, conclusively 
operate against the plaintiff’s contention. Nor could the declarations of the 
insured’s employer, whose duty it was under the terms of the policy to collect 
and transmit the premiums, to the effect that the employment had been pre- 
viously terminated, made to the insurance company subsequent to the death of 
the insured, be accounted to be the declaration of an agent of the insured so 
as to bind the claimant under the policy. See, in this connection, Civil Code 
1910, § 2443. 

Judgment reversed. 

Stephens and Bell, JJ., concur. 


LUNT v. GRAND LODGE, ANCIENT ORDER UNITED WORKMEN 
OF IOWA. (No. 39490. 
Supreme Court of Iowa. Nov. 21, 1929. 
As Modified on Denial of Rehearing Feb. 4, 1930. 
229 Northwestern Reporter 323. 


1. INSURANCE—INSURED’S AGREEMENT THAT HIS DISAPPEARANCE 
SHOULD NOT BE REGARDED AS EVIDENCE OF DEATH UNTIL 
AFTER EXPIRATION OF LIFE EXPECTANCY HELD VALID. 
Provision in mutual benefit insurance certificate, “I agree that my disappear- 

ance or long continued absence, unheard of from my family or place of residence, 

shall not be regarded as evidence of my death, or of any right to recover under 
my certificate until after the expiration of my expectancy of life,” supported by 
existing by-law, held valid and binding on insured and his beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 722.) 


2. INSURANCE—AGREEMENT IN MUTUAL BENEFIT CERTIFICATE 
THAT DISAPPEARANCE SHOULD NOT BE EVIDENCE OF DEATH 
UNTIL AFTER LIFE EXPECTANCY EXPIRED oan NOT UNREAS- 
ONABLE. 

Provision in mutual benefit certificate whereby insured ‘arent that his dis- 
appearance and long-continued absence should not be regarded as evidence of 
death or right to recover under certificate until after expiration of life expectancy 
held not void as unreasonable. 

(For other cases, see Insurance, Dec. Dig. § 722.) 

Appeal from District Court, Woodbury County; Robert H. Munger, Judge. 

Action at law to recover upon a mutual benefit insurance certificate issued 
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by the defendant to W. H. Lunt on April 14, 1916. The plaintiff, being the wife 
of W. H. Lunt, was named as beneficiary in such certificate, and she brings 
her action as such. The allegation of death of insured is predicated upon his 
disappearance in March, 1919, and his unexplained absence ever since. The 
defendant set up certain provisions of the certificate and of the existing by- 
laws of the association as a present defense to the action and as a ground 
for abating the same. The fact of disappearance and continued absence was 
undisputed. No other evidence of death was offered. The district court entered 
judgment for the plaintiff, and the defendant has appealed. Reversed. 

Milchrist, Schmidt, Marshall & Jepson, of Sioux City, for appellant. 

Crary & Crary, of Sioux City, for appellee. 

Evans, J. [1] The certificate sued on contains the following proviso: “I 
agree that my disappearance or long continued absence, unheard of from my 
family or place of residence, shall not be regarded as evidence of my death, or 
of any right to recover under my certificate, until after the expiration of my 
expectancy of life, according to the mortality tables of the National Fraternal 
Congress.” 

The foregoing provision was supported by an existing by-law to the same 
effect. The fighting question in this case is whether the foregoing provision 
was valid and binding upon the insured and his beneficiary. 

The effect of seven-year disappearance upon the rights of the insured and 
his beneficiary has been considered in a series of our cases as follows: Olson 
v. Modern Woodmen, 182 Iowa, 1018, 164 N. W. 346, L. R. A. 1918F, 1164; Richey 
v. Sovereign Camp, 184 Iowa, 10, 168 N. W. 276, L. R. A. 1918F, 1116; Haines 
v. Modern Woodmen, 189 Iowa, 651, 178 N. W. 1010; Fryer v. Modern Woodmen 
(Iowa) 179 N. W. 160; Fleming v. Merchants’ Ins. Co., 193 Iowa, 1164, 188 N. W. 
703. 

In the four cited cases of Olson, Richey, Haines, and Fryer, by-laws were 
involved which repudiated the presumption of death from the fact of disappear- 
ance and a seven-year absence. In each case such by-law was not in existence 
at the time of the issuance of the policy, but was enacted thereafter. In each 
case the policy issued purported to bind the policyholder to future by-laws. 
In each case we held that the enactment of such future by-laws was not a 
reasonable exercise of the power conferred by the terms of the policy, in that 
it operated to reduce materially the scope of insurance otherwise contracted 
for. Such is not the question involved in the case at bar. The present by-law 
was not only in existence at the time the insured became a member, but its 
provision was incorporated in the certificate itself. It is a part of the instrument 
upon which plaintiff predicates her action. 


However, in the Fleming Case, 193 Iowa, 1164, 188 N. W. 703, the by-law 
relied on in defense was in existence as a previous enactment and was incor- 
porated in the policy sued on. To that extent the Fleming Case involved the 
conditions present herein. The distinction between the facts of the Fleming 
Case and those of the case at bar is that, in the former, the by-law purported 
to cut off from the insured all remedy in a disappearance case and all right of 
recovery at any time; whereas in case at bar the right of remedy and recovery was 
postponed until the expiration of the period of the expectancy of the insured. The 
effect of such provision in this policy is to retard the maturity of the cause of action 
upon the policy until July 1, 1941, unless there be evidence of death other than dis- 
appearance and continued absence. 

In our judgment the distinction is a very material one and warrants dif- 
ferentiation in the legal effect of the respective policies. Notwithstanding this 
fact, it is contended that our ‘holding in the Fleming Case was effective never- 
theless to foreclose such differentiation now. Whether we are thus foreclosed 
by the Fleming Case is the first difficulty now confronting us. If nay, we could 
readily agree that the provision of policy and by-law now under consideration 
is a valid one, and is therefore enforceable according to its terms. 


Turning to the Fleming Case, one ground of condemnation of the proviso 
under consideration herein is that it is an attempt to abrogate a rule of evidence 
and is therefore an infringement upon the functions of the court in future liti- 
gations, upon the contract. This ground of condemnation, if valid, is applicable to 
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the case at bar. To follow this ground of condemnation, however, involves us in 
another conflict of precedents. It is in conflict with our previous holding in Roeh 
v. Business Men’s Protective Association, 164 Iowa, 199, 145 N. W. 479, 482, 51 L. 
R. A. (N. §.) 221, Ann. Cas. 1915 C, 813. In that case we had under consideration 
the question whether contractual provisions relating to future procedure were con- 
trary to public policy and therefore void. We held definitely in the negative. In 
that case we said: 

“It is contended that the by-law is contrary to public policy, in that it at- 
tempts to modify and control the procedure of courts of justice. It does not 
in any manner deprive courts of their jurisdiction, but simply provides a rule 
of evidence or a condition precedent or subsequent to a right of recovery. We 
see nothing in the by-law contrary to public policy. Contracts relating to pro- 
cedure have frequently been sustained. The parties may, by contract, fix their 
own statute of limitations. See Harrison v. Insurance Co., 102 Iowa, 112, 71 
N. W. 220, 47 L. R. A. 709. They may also specify the terms and conditions of 
liability, even though without the contract, recovery might be had. Griswold 
v. Railroad, 90 Iowa, 265, 57 N. W. 843, 24 L. R. A. 647. A contract may be made 
waiving a jury trial. Columbia Bank v. Okely, 4 Wheat, 235, 4 L. Ed. 559. A 
by-law much like the one now before us was applied in National Ass’n v. Ralstin, 
101 Ill. App. 192; Kelly v. Supreme Council, 46 App. Div. 79, 61 N. Y. S. 394. A 
contract providing a rule of evidence was also upheld by this court in Russ v. 
The War Eagle, 14 Iowa, 363. 


“The Legislature has not spoken upon this subject, and, until it does so, 
we see nothing inimicial to public policy in the by-law now before us.” 


Our foregoing pronouncement has been consistently followed by us ever 
since in the “eyewitness” cases. See Pride v. Interstate Business Men’s Associa- 
tion (Iowa) 216 N. W. 62. We are confronted with the necessity of overruling 
the Roeh Case or of overruling the third ground of the Fleming Case. It is our 
present judgment that the Roeh Case presents the sounder view on that ques- 
tion. It has the support of the overwhelming weight of authority in other juris- 
dictions. 


In so far therefore, as the Fleming Case holds that the policy provision 
therein under consideration was void as an interference with court procedure, it 
is now overruled. 


[2] The only other ground urged against the validity of the policy provision 
is that it is unreasonable. Some courts have so held. In our judgment the 
weight of authority is clearly to the contrary. On principle we see little ground 
for such holding. To permit a life policy to be constructively matured by the 
mere disappearance of the insured clearly introduces into the risk a moral 
hazard. It creates a motive of disappearance. Insurance companies must take 
account of moral hazards, and it is their natural duty to make reasonable pro- 
vision against them. A life insurance policy does not ordinarily mature within 
seven years. The policy proviso under consideration gives to the insured the 
benefit of his presumptive expectancy even in case of disappearance. It thereby 
removes from him the motive to accelerate maturity by disappearance. It works 
no fraud upon him when it is made known to him by the terms of his policy. 
It exacts nothing more from him than the actual cost of his insurance. By 
means of a medical examination, the insurance company assures itself of the 
character of the risk it assumes and of the fact that the physical condition of 
the insured is such as to warrant a normal expectancy of life. Without such 
medical examination no insurance company could safely issue policies. Nor 
would the public authorities permit its transaction of business without such 
safeguard. But a medical examination is worthless against the prospective or 
possible disappearance. Assurance against constructive death by disappearance 
must be had, if at all, by other means. Such is the function of the policy pro- 
vision under consideration. The net effect of the provision in the case at bar 
is that the medical examination of the insured disclosed a physical state in- 
dicating an expectancy of twenty-five years. The insured and the insurer bar- 


gained upon the basis of this expectancy in lieu of any rule to the contrary. 
Why such a provision should be deemed unreasonable, or void, as against public 
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policy, is not apparent to us. We hold the same to be valid. The judgment 
below is accordingly reversed. 

Reversed. 

All Justices concur. 


HARREL’S ADM’R v. HARREL. 
Court of Appeals of Kentucky. Jan. 21, 1930. 
23 Southwestern Reporter (2d) 922. 
3. INSURANCE—INSURANCE POLICIES MAY BE REFORMED FOR MU- 
TUAL MISTAKE. 
Policies of insurance, when the evidence warrants, may be reformed upon 
the ground of mutual mistake. 
(For other cases, see Insurance, Dec. Dig. § 143[3].) 
5. INSURANCE—RELATIONSHIP OF UNCLE AND NEPHEW IS INSUF- 
FICIENT TO CONSTITUTE INSURABLE INTEREST. 
Relationship of uncle and nephew sustained by beneficiary and insured is not 
in itself sufficient to constitute an insurable interest. 
(For other cases, see Insurance, Dec. Dig. § 116[1].) 


6. INSURANCE—UNCLE AND PARTNER OF INSURED, KEEPING HIS 
PART OF BARGAIN REQUIRING INSURANCE FOR PROTECTION 
en WAS ENTITLED TO ENTIRE PROCEEDS OF POL- 
Uncle and partner of insured, who had kept his part of bargain requiring 

each to take insurance for protection of the other, by reason of death was en- 

titled to entire proceeds of insurance policy, though more than sufficient to satisfy 
partnership obligation. 

(For other cases, see Insurance, Dec. Dig. § 590.) 

7. INSURANCE—BENEFICIARY NEED NOT HAVE INSURABLE INTER- 
EST, WHERE INSURED OBTAINED POLICIES AND PAID PRE- 
MIUMS INDIVIDUALLY. 

Where insured himself procured insurance and individually paid premiums 
thereof, the beneficiary, in order to recover on policy, need not have insurable 
interest. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

8. WILLS—EVIDENCE ESTABLISHED AT MOST NUNCUP 

RATHER THAN GIFT CAUSA MORTIS. wT Tae eae 

Evidence relative to attempted disposition of property before death held to 
establish at the most a nuncupative will, rather than a gift causa mortis. 

(For other cases, see Wills, Dec. Dig. § 93.) 


9. Soa CAUSA MORTIS REQUIRES DELIVERY OF SOME 
Delivery of some sort is necessary in order to conntitese a valid gift causa 
mortis. 
(For other cases, see Gifts, Dec. Dig. § 62[1].) 
10. GIFTS—DELIVERY MAY BE CONSTRUCTIVE, AS - 
UAL OR SYMBOLICAL. roe nay eae 
A delivery may be constructive, as well as actual or symbolical, according 
to nature and character of thing given. 
(For other cases, see Gifts, Dec. Dig. §§ 22, 62[6].) 


11. GIFTS—“GIFT CAUSA MORTIS” REQUIRES MANIFEST INTENTION 
TO SURRENDER PROPERTY DURING DONOR’S LIF AN - 
Se cae BY DELIVERY. , sh 
F “gift causa mortis” requires a manifest intention to surrend 

during donor’s life and consummation by delivery, actual, esndiahiiek Se 

structive, to the donee or third person for donee, and an acceptance. 


(For other cases, see Gifts, Dec. Dig. § 53.) 


[Ed. Note.—For other definitions, see Words and Ph Fi 
‘ Third Series, Gift Causa Mortis.] — ee 
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12. GIFTS—“GIFT CAUSA MORTIS” REQUIRES DELIVERY OF POSSES- 
SION WITH INTENTION THAT TITLE VEST CONDITIONALLY ON 
DEATH OF DONOR. 


An essential thing to consummation of a “gift causa mortis” is that delivery 
of possession must be with intention that title should then vest conditionally on 
death of donor. 

(For other cases, see Gifts, Dec. Dig. § 53.) 

Appeal from Circuit Court, Ohio County. 


Action between Ray Harrel’s administrator and L. F. Harrel. Judgment for 
the latter, and the former appeals. Affirmed in part, and in part reversed. 
Otto C. Martin and Heavrin, Heavrin & Heavrin, all of Hartford; for ap- 
pellant. 


J. S. Glenn, of Hartford, Marshall Barnes, of Beaver Dam, and Woodward, 
Hamilton & Hobson, of Louisville, for appellee. 


STANLEY, C. There are issues to be determined on this appeal: (1) Who is 
entitled to the proceeds of a $10,000 insurance policy; and (2) the validity of an 
attempted disposition of property in anticipation of early death? To answer the 
first question it is necessary to decide whether an insurance policy should under 
the evidence be reformed, or whether there was a valid parol assignment of the 


policy. The second one requires a decision whether there was a gift causa mortis 
or a nuncupative will. 


[1] We may observe at the outset that while there is much in evidence in 
the record that was heard through incompetent witnesses, and though during 
the taking of depositions many objections were made before the examiner, the 
incompetency of the evidence was waived through failure to file written excep- 


tions with the court in the manner prescribed by sections 586 and 587 of the 
Civil Code of Practice. 


For many years the appellee, L. F. Harrel, and his brother, Zephaniah 
Harrel, were partners conducting a general store and owning other property in 
Rockport, Ohio county. The appellee owned four-fifths of the business and 
furnished the operating capital, but his duties as a railroad official kept him in 
Mississippi most of the time and his brother managed the store. They had 
reciprocal wills and insurance on their respective lives payable one to the other. 
Zephaniah Harrel died in 1923, leaving a widow, a son, Ray Harrel, and a daugh- 
ter, Nora Harrel Walker, an appellant herein. His widow received $12,000 in 
insurance and a small bequest under the will, and each of the. children re- 
ceived $500. His brother received the remainder of his property. However, it 
appears that appellee actually received only his brother’s one-fifth interest in 
the business, less $160 necesarily paid to settle the estate. 


When his father died, Ray Harrel, who was then about 22 years old, was 
clerking in a bank in the village. His uncle shortly thereafter employed him 
in his store. After some months, the young man having demonstrated his 
trustworthiness and business capacity, his uncle suggested that he would take 
him in partnership in the business; and a written partnership contract for five 
years was entered into on May 12, 1924, to be effective as of February 1, 1924. 
Ray Harrel acquired a two-sevenths interest in the business, for which he 
executed his note for $4,000 to his uncle. It was provided by the contract that 
Ray should look after the store and other local business interests of his uncle, 
should be furnished a dwelling house and merchandise from the store, and at 
the end of the year there was to be an equal division of the profits; Ray’s 
share to be applied to the satisfaction of his store account, payment of interest 
on his note, and the remainder put back in the business. The uncle’s share 
was to be kept in the business also. It was understood and agreed that this 
partnership should be conducted and the realtions should be the same as those 
existing between Ray’s father and his uncle. 


[2] 1. Ray Harrel’s father had had a $5,000 insurance policy issued on the 
life of his son, and Ray had been carrying a $10,000 policy under the United 
States government plan of insurance for soldiers. The beneficiary named in 
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both policies was his father, but after his death Ray had his uncle named as 
the beneficiary in both policies. The uncle had no knowledge of this before the 
partnership was formed. It was provided in this partnership agreement that: 
“It is further understood and mutually agreed herein that Ray Harrel who is 
carrying $15,000.00 life insurance with L. F. Harrel as beneficiary shall be 
privileged to pay the premiums on this insurance out of the firm’s money, charg- 
ing same up to his individual account as he does his merchandise as long as the 
policies remain payable to L. F. Harrel, which shall be the case as long as this 
contract stands, unless mutually agreed to the contrary. It is further understood 
that L. F. Harrel has a policy of life insurance upon his life, being No. 169009, 
in the New England Mutual Life Insurance Company, of Boston, which is made 
payable to Ray Harrel as his beneficiary, which shall remain so as long as this 
contract remains in force unless he should die sooner in which case full amount 
of said policy is to be paid to Ray Harrel, beneficiary, as is also the case in the 
insurance of Ray Harrel as above stated.” 

Some time in the early part of 1926, Ray conceived the idea of exchanging 
this government insurance for a standard policy. He consulted John H. Barnes, 
a banker and intimate friend of his father and himself, and talked with other 
friends about the advisability of the change. When his uncle, L. F. Harrel, 
came to Rockport, he, Ray, and Mr. Barnes conferred together about the 
matter, and it was agreed by the three of them that the government insurance 
should be dropped and a policy for $10,000 secured through Mr. Barnes as agent 
in the New England Mutual Life Insurance Company. It is clear from the 
evidence that this substitution was intended to take the place of the government 
insurance payable to Mr. Harrel. The application for the new policy was written 
by Frank Barnes, a son of the banker, signed by Ray Harrel, and witnessed by 
John H. Barnes. This application stated that the beneficiary should be the 
applicant’s estate, and the policy so provided. Frank Barnes, who actually pre- 
pared the application, for some unaccountable reason did not testify. A short 
time later L. F. Harrel and Ray were in the bank, and Ray requested Mr. Barnes 
to secure the policy that he might show it to his uncle. It appears that the 
papers of the partnership firm, of Mr. Harrel and of Ray Harrel, personally, 
were kept in the bank for safe-keeping. The policy was produced, and Ray said 
to his uncle: “Now, here, Uncle Doc, is the policy I have had-written to take 
the place of my government insurance, and I want to turn it over to you; it is 
yours, for your benefit.” Mr. Harrel took the policy and turned it over to Mr. 
Barnes to keep for him. During this conversation Ray called the attention of 
his uncle to a clause in the policy relating to the right to borrow money upon it 
and indicated that such a provision made it a better policy. It does not appear 
that any other part of the policy was called to the attention of Mr. Harrel. 
Mr. Barnes testified that Ray had told him that he wanted to take out the new 
policy payable to his uncle in place of the government insurance, and, referring to 
the conference of the three stated: “That was the agreement, that the beneficiary 
of the new policy was to be the same as that in the government insurance at the 
time the contract was made.” It is further shown by a number of witnesses 
that Ray, upon several occasions, stated that he was carrying the insurance as a 
protection for his uncle. This uncontradicted evidence, coupled with the written 
agreement respecting the carrying of $15,000 life insurance payable to L. F. Har- 
rel as beneficiary, seems to the court to show conclusively that the intention was 
to have the New England policy made payable to the appellee rather than to 
Ray’s estate. 

[3, 4] It is not disputed that policies of insurance, when the evidence war- 
rants, may be reformed upon the ground of mutual mistake. See Insurance Co. 
of North America v. Evans, 229 Ky. 613, 17 S. W. (2d) 711. To justify such 
a reformation, however, the evidence must clearly and convincingly establish 
that a mistake was made. The court is of the opinion that the evidence in this 
case is of that character, and that there should be a reformation of the policy to 
have it conform to the manifest intention of the insured, namely, to show that 
the uncle, appellee herein, is the beneficiary. 

But it is argued that the insurable interest of Mr. Harrel is only the extent 
of Ray’s indebtedness to him, and he can collect no more. It appears that the 
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principal of the $4,000 note had been reduced to about $2,400. In addition to 
the $5,000 policy alluded to, the appellee also received on account of his nephew 
and as his named beneficiary about $1,350 as the proceeds of what is commonly 
referred to as the “bonus insurance” allowed veterans of the World War. 

[5] It is conceded that the relation of uncle and nephew is not in itself 
sufficient to constitute an insurable interest. Hess’ Adm’r v. Segenfelter, 127 
Ky. 348, 105 S. W. 476, 32 Ky. Law Rep. 225, 14 L. R. A. (N. S.) 1172, 128 Am. St. 
Rep. 343; Equitable Life Assurance Society v. O’Connor’s Adm’r, 162 Ky. 262, 172 
S. W. 496. In Embry’s Adm’r v. Harris, 107 Ky. 61, 52 S. W. 958, 21 Ky. Law 
Rep. 714, it was held that a creditor’s insurable interest in the life of his debtor 
is only to the extent of his debt. In Bramblett v. Hargis’ Ex’x, 123 Ky. 146, 94 
S. W. 20, 29 Ky. Law Rep. 610, and Milliken v. Haner, 184 Ky. 694, 212 S. W. 605, 
it was held that the acquisition through assignment by one having no insurable 
interest in the life of the insured is against public policy, and void as between 
the parties. See also Bromley’s Adm’r v. Washington Life Ins. Co., 122 Ky. 402, 
92 S. W. 17, 28 Ky. Law Rep. 1300, 5 L. R. A. (N. S.) 747, 121 Am. St. Rep. 467, 
relating to procurement of a policy by one having no insurable interest on the 
life of another payable to his estate, with the intention of having it assigned to 
him, which was held invalid. But it is generally held that a partner may insure 
his co-partner or an employer the life of employee. 37 C. J. 397. See Adams’ 
Adm’r v. Reed, 38 S. W. 420, 18 Ky. Law Rep. 858, 35 L. R. A. 692, where the 
relation of partner as well as son-in-law existed. 

[6] All this insurance was carried by Ray, as he often stated, as a protection 
for his uncle, who he declared to be his benefactor and best friend. He was 
indebted to his uncle and intended the proceeds of his insurance to satisfy that 
indebtedness as well as to protect him from any other loss by reason of his death. 
Moreover, it was in accordance with his written agreement. The uncle had kept 
his part of the bargain, though he was not indebted to his nephew in any sum. 
Appellee was entitled to the entire proceeds. 37 C. J. 569. 

[7] Not only the original government insurance, but the policy involved 
in this case, was taken out by the insured himself, who individually paid the 
premiums and in such state of case the beneficiary need not have an insurable 
interest. Allen’s Adm’r vy. Pacific Mutual Life Insurance Co., 166 Ky. 605, 179 
S. W. 581; Rupp v. Western Life Indemnity Co., 138 Ky. 18, 127 S. W. 490, 29 
L. R. A. (N. S.) 675; Western Life Indemnity Co. v. Rupp, 147 Ky. 489, 144 
S. W. 743, aff’d 235 U. S. 261, 35 S. Ct. 37, 59 L. Ed. 220. This law is also con- 
ceded by appellant, but it is contended in this instance that there was and could 
be no assignment in any event except to the extent of the indebtedness. The 
decision is rested on the right to reform the policy. When so reformed the 
policy will be as if it originally named L. F. Harrel as beneficiary, and his rights 
must be and are adjudged accordingly. 

It is also argued in behalf of the appellee that he is entitled to the proceeds 
of the policy on the ground that the transaction between the uncle and insured 
in the presence of Mr. Barnes constituted an equitable assignment, under the 
authority of 37 C. J. 425; Lockett v. Lockett, 80 S. W. 1152, 26 Ky. Law Rep. 300; 
and other cases. It does not appear upon what ground the lower court decided 
this portion of the case; the judgment merely reciting that the plaintiff, who is 
now appellee, is the.owner of a policy and entitled to the proceeds. But it is not 
necessary to consider this additional claim. 

It follows, therefore, that the judgment of the lower court with respect to 
this insurance policy is correct. 

[8] 2. The evidence shows that it was agreed by the appellee and his nephew 
that each would make a will naming the other as beneficiary, and that Mr. 
Harrel had executed such an instrument. Ray, however, had neglected to do 
this, although upon one or more occasions he stated his intention to do'so. He 
went to Louisville in April, 1927, for a minor surgical operation. Serious develop- 
ments resulted, and members of his family were sent for. He also had Mr. Barnes, 
his banker and business advisor, to come to Louisville for the purpose of making 
his will. When Mr. Barnes arrived, however, Ray was unconscious. On the day 
before his death, T. J. Adams, the superintendent of the Masonic Widows and 
Orphans Home of Kentucky, an old friend of the family, was present with two of 
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Ray’s aunts, and others. According to Mr. Adams, this occurred: “There was five 
or six of us in the room, and he says to me: ‘Bro. Adams, I am much worse today 
and I am afraid I am not going to pull through.* * * If I pass away I want 
Uncle Doc to have all that I own because I know he will take good care of Aunt 
Alice.’ One of his aunts, I think it was Mrs. Campfield, was on one side of the 
bed and his other aunt and myself were on the other side, and Mrs. Campfield 
asked me if that should be put in writing, and I said: ‘I don’t think it is necessary 
because there are so many witnesses here to that statement.’ I didn’t want to ex- 
cite him in any way. Ray said: ‘Bro. Adams, you know I am in sound mind and 
memory.’ I said: ‘Yes, Ray, I am sure you are,’ and he said: ‘Bro. Adams. I know 
you will see that my wishes are carried out.’” ; . 

According to one of the aunts, before Mr. Adams arrived, Ray said to her: 
“Uncle Doc has made me a partner, he has been the best friend I ever had, and 
we will have everything fixed just like father and he did. I want him to have 
everything I have for I know he will take care of Aunt Alice.” ; 

Mrs. Campfield, another aunt, testified that on this occasion Ray said: 

“*Bro, Adams, if anything happens to me I want everything I possess to go to 
Uncle Doc; he has been the best friend I ever had, and I know he will take good 
care of Aunt Alice,’ and he said: ‘Bro. Adams, you know I am in my sound mind 
and know what I am doing, and I want you to see that my wish is carried out.’ 

“QO. What did Adams say; did he agree to do that? A. He said: ‘I will do 
the best I can’ or something to that effect.” 

Ray Harrel owned some real estate and had a policy of insurance taken out by 
his father some years before in the Order of the Golden Cross for $2,000, payable 
to his father. It is not claimed by the appellee that this property passed to him, but 
it is claimed that the foregoing statements of Ray Harrel constituted a gift causa 
mortis of his interest in the partnership business. It is argued that while delivery is 
a constituent and requisite element of a gift inter vivos, without which the title 
does not pass, in a gift causa mortis, since the donor may recover possession and 
reclaim the title in the event of his recovery, delivery serves merely as evidence and 
is not a constituent element. No delivery was required under the civil law, but it 
is requisite under the common law. 28 C. J. 689. Foreign authority is cited by ap- 
pellee in support of the proposition, as well as a statement in Moore v. Shifflett, 
187 Ky. 7, 216 S. W. 614. That expression, however, is not susceptible to that con- 
struction, for the next following sentence shows the court was referring to the 
right of revocation and not the necessity of delivery. It was held in that case that 
one of the essential things of a gift causa mortis is delivery, but that it may be 
perfected by a symbolical delivery if it clearly appear that the donor intended to 
make a gift. 

[9] Whatever may be the character of the act or purpose of delivery, this 
court has always recognized the necessity of a delivery of some sort. In the 
recent case of Drake v. Security Trust Co., 203 Ky. 733, 263 S. W. 4, 5, where 
there was a direction by one contemplating imminent death to another to give a 
sum of money to a third person, it was said: “But whether the gift be one 
inter vivos or causa mortis, to be valid and pass title to the thing donated, it 
must be accompanied with a delivery of that thing, either actual, constructive, or 
symbolic; and if the transaction is not completed by such delivery during the 
lifetime of the donor, thereafter it cannot be completed for him by any one, 
for if he contemplates such completion after his death the transaction is neces- 

sarily testamentary in its nature. A gift, whether inter vivos or causa mortis, if 
completed, must take place during the life of the donor, while a testamentary 


disposition of property necessarily takes effect only after the death of the testa- 
tor.” 


In Combs v. Roark’s Adm’r, 221 Ky. 679, 299 S. W. 576, the importance ot 
delivery as an element necessary to the validity of a gift is emphasized. See 
also Turpin’s Adm’r v. Stringer, 228 Ky. 32, 14 S. W. (2d) 189; Howard v 
Williams, 228 Ky. 259, 14 S. W. (2d) 1096, 1097; and Williams v. Letton, 228 
Ky. 371, 15 S. W. (2d) 296. 

[10-12] It is further contended that since partnership property is in the 
joint possession of the partners, a constructive delivery results when the donor 
clearly evidences his purpose and renounces dominion over such property, which, 
it is claimed, was done by the deceased. It is true that a delivery may be con. 
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structive, as well as actual or symbolical, according to the nature and charactet 
of the thing given. Morgan v. Williams, 179 Ky. 428, 200 S. W. 650; 28 C. J. 634, 
692. But can it be said that the deceased in this case parted with his dominion 
during his lifetime? His statement was that if he passed away he wanted his 
uncle to have his property, and in referring to having “everything fixed” as his 
father and uncle had he undoubtedly was thinking of his father’s will. There 
was no intention manifested to make a gift then and there or to pass a present 
title. The distinguishing characteristic between a gift causa mortis and a legacy 
is that in the former there must be a manifest intention to surrender the prop- 
erty during the donor’s life, and consummation by delivery—actual, symbolical, 
or constructive—to the donee or a third person for the donee, and an acceptance. 
There was no sort of delivery to Mr. Adams as the agent of the uncle nor any 
knowledge or acceptance by him. See Peters’ Adm’r v. Peters, 224 Ky. 493, 6 
S. W. (2d) 499, 59 A. L. R. 969. Assuming without deciding that there need 
be no delivery where the donee is a partner, it is clear in this case that the 
deceased merely expressed his will and his desire to have Mr. Adams carry it out 
As’ is pointed out in Innes v. Potter, 130 Minn. 320, 153 N. W. 604, 606,3 A. L. R 
896, it is the intention of the deceased that determines whether or not the 
disposition is testamentary. “The test is,” as there declared, “whether the maker 
intended the instrument to have no effect until after the maker’s death, or 
whether he intended it to transfer some present interest.” As shown in the 
annotations, an essential thing to the consummation of a gift causa mortis is 
that the delivery of possession must be with the intention that the title should 
then vest conditionally on the death of the donor; that if the gift is not to take 
effect as an executed and completed transfer of possession and title during the 
life of the donor, but the property is merely intrusted with another to be 
disposed of at his death as he may direct or shall have directed, it becomes a 
testamentary disposition, dependent for its validity on being executed and proved 
as a will. Such is the principle upon which is rested the recent case of Howard 
v. Williams, supra, involving some cups and saucers of the pioneer Daniel Boone. 
It is there said: “Admittedly there was no actual delivery of the cups and 
saucers to plaintiff or to any one for her, nor does the paper indicate an intention 
to make a gift to take effect immediately. On the contrary it is a request 
to take effect after the death of William Williams, and the donor did not part 
with possession. * * * It is also evident that it was not a gift causa mortis, for 
the reason that it does not indicate a constructive delivery in presenti.” 

The essence of the principle applied in all cases is the vesting of title before 
demise. As a partner appellee may have been in possession of the partnership 
property, but it is inconceivable that this young man intended to part with 
title to all his estate or vest same in his uncle unless and until he should die 
He undertook to constitute Mr. Adams as his agent or representative to carry 
out his wishes after he should “pass away,” and did not consider him as the 
agent of his uncle receiving a gift in presenti. There are many authorities 
sustaining this conclusion cited in the annotations in 3 A. L. R. at page 923. _ 

We cannot escape the evident fact from the circumstances proven that this 
was at most a nuncupative will, which under the statute is ineffectual. 

The chancellor erred in sustaining it as a valid transfer of the property to 
appellee. 

The judgment respecting the insurance policy is affirmed, and is reversed 
as to the other issue. 
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CHANCE vy. GRAND LODGE, K. P., STATE OF LOUISIANA, OF NORTH 
AMERICA, SOUTH AMERICA, EUROPE, ASIA, AFRICA AND 
AUSTRALIA. (No. 11774.) 

Court of Appeal of Louisiana. Orleans. 

Jan. 27, 1930. 

125 Southern Reporter 894. 

INSURANCE—WIDOW NEVER NAMED BENEFICIARY OF POLICY 
CANNOT QUESTION PAYMENTS TO ILLEGITIMATE CHILDREN 
OF INSURED, WHERE RULES OF ASSOCIATION PERMITTED 
CHANGE OF BENEFICIARY WITHOUT CONSENT OF BENEFICI- 
ARY (ACT NO. 256 OF 1912, § 6; REV. CIV. CODE, ART. 2315). 

The widow of policyholder in fraternal benefit society never having been 
named as beneficiary of policy has no standing, where the laws and rules of the 
society authorized change of beneficiary. without such beneficiary’s consent to 
question the right of the society to pay insurance to illegitimate children of 
insured, on the ground that under Act No. 256 of 1912, § 6, such children 
cannot legally be beneficiaries in view of Rev. Civ. Code, art. 2315, specifying 
the order of beneficiaries in action for wrongful death, since neither statute 
nor laws of association designates beneficiary who shall take where insured 
fails to designate beneficiary or designates ineligible beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 777.) 
ma from Civil District Court, Parish of Orleans; M. M. Boatner, 
udge. 

Action by Carolina Chance, widow of George Watson, against the Grand 
Lodge, Knights of Pythias, State of Louisiana, of North America, South Amer- 
ica, Europe, Asia, Africa and Australia. Judgment for defendant, and plain- 
tiff appeals. Affirmed. 

Johnston Armstrong, of New Orleans, for the appellant. 

F. B. Smith, of New Orleans, for appellee. 

Hiccins, J. Plaintiff, alleging that she is the beneficiary and widow of the 
deceased, entered suit against defendant, a fraternal organization, on an endow- 
ment insurance policy issued to deceased as one of its members. Defendant 
denied liability, and alleged that the proceeds of the policy, $500, was paid to 
the three children of the deceased, designated as beneficiaries in the policy by 
him, and that the payment was made in accordance with the constitution and 
by-laws of the association. There was judgment in favor of the defendant 
dismissing plaintiff’s suit, and plaintiff has appealed. 

The record shows that the deceased, George Watson, was married to Carolina 
Chance on June 2, 1894, at Napoleonville, Assumption parish, this state. Watson 
became a member of one of the defendant’s lodges on October 12, 1903, and 
designated his sister, Susan Hanna Hagan, as beneficiary. On April 14, 1919, 
Watson requested that the beneficiary be changed from his sister to his mother, 
Fanny Frazier. Fanny Frazier died on July 2, 1923, and on February 8, 1926, 
Watson changed the beneficiary to Angelina, Marion, and Julia Watson, his 
daughters. Watson died on October 2, 1927, and Julia Watson, apparently his 
common-law wife, as widow of George Watson, qualified as natural tutrix of 
Angelina, Marion, and Julia Watson in proceeding No. 171809 of the civil district 
court for the parish of Orleans, and upon due application made by the natural tu- 
trix, the proceeds of the policy, amounting to $500, was paid to the designated 
beneficiaries through their natural tutrix. It appears that prior to the payment 
plaintiff had informed the Grand Chancellor of the defendant that she was the 
lawful widow of the deceased and expected the proceeds of the policy to be paid to 
her. While the petition alleges that the plaintiff was originally designated bene- 
ficiary under the policy, the proof conclusively shows that she was never at any 
time, designated as the beneficiary of the policy by the deceased, Watson. 

Plaintiff contends that Angelina, Marion, and Julia Watson are the illegitimate 
daughters of the deceased, and since they are ineligible both by the constitution 
and by-laws of the association and the law of the state of Louisiana, that the money 
should have been paid to plaintiff as the lawful widow of the deceased. 

_ Defendant contends that plaintiff is without any legal right to institute this 
suit and question the payment of the proceeds of the policy to the designated bene- 
ficiaries, as she is without any vested = or interest in the policy, and, second, 
that the payment of the proceeds to the designated beneficiaries was lawfully made. 
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The law of Louisiana on this subject-matter is found in Act 256 of 1912, 
which provides for the organization and regulation of associations transacting the 
business of life insurance on the fraternal plan in this state. Section 6 of the act 
reads as follows: “That the payment of death benefits shall be confined to wife, 
husband, relative by blood to the fourth degree, father-in-law, mother-in-law, son- 
in-law, daughter-in-law, stepfather, stepmother, stepchildren, children by legal 
adoption, or to a person or persons dependent upon the member. * * *” 

Section 5, article 2, of the endowment laws of defendant provides that: “A 
member of the order of Knights of Pythias may change the name of the bene- 
ficiary on his policy in accordance with the laws of the State of Louisiana without 
obtaining the consent of the beneficiary or beneficiaries named on the policy pre- 
viously issued.” 

And section 2 of article 1 of the endowment laws of defendant contains this 
provision: “The said benefits shall be confined to wife, relative by blood to the 
fourth degree, father-in-law, mother-in-law, son-in-law, daughter-in-law, stepfather, 
stepmother, stepchildren, children by legal adoption or to a person or persons de- 
pendent upon the members for support.” ” 

Counsel for plaintiff says that, as the daughters of the deceased were illegiti- 
mate children, they were ineligible to be designated as beneficiaries of the policy, 
and she is the lawful widow of the deceased and the first party designated in the 
statute and in the constitution and by-laws of the association as an eligible bene- 
ficiary, that the money should be paid to her. 

As we view the case, the first inquiry is whether or not the plaintiff has any 
right to bring suit, for, if she is without any right or interest in the policy, the 
matter of the payment of the proceeds of the policy cannot be questioned by her. 

The record clearly shows that the plaintiff at no time was ever designated as 
beneficiary of the policy. If she had been, and later an ineligible beneficiary had been 
named, it might be argued that the change of beneficiary as against her would be in- 
effective. Plaintiff contends that as the statute and the constitution and by-laws of 
the association designate the wife first in listing the eligible beneficiaries, she is 
therefore to be considered as the beneficiary of the policy, because the deceased’s 
attempt to designate as beneficiaries his illegitimate children would be illegal and in 
violation of both the statute and the constitution and by-laws of the association. 
We are unable to follow counsel in this contention, because both the statute and 
constitution and by-laws merely name the persons, or class of persons, who are 
eligible to be designated as beneficiaries. The language does not in any way indicate 
that the beneficiaries named in the statute and constitution and by-laws shall be con- 
sidered as beneficiaries in the order named, in default of the insured designating a 
beneficiary, or in the event he should designate an ineligible beneficiary. We are 
convinced that if it had been the intention of the Legislature, or the officers in 
charge of the defendant association, that the beneficiary should be taken in the 
order listed in the statute and the constitution and by-laws, language conveying 
such meaning would have been placed in the statute and constitution and by-laws. 

The Legislature, in amending and re-enacting article 2315 of the Revised Civil 
Code, giving a right of action for death, specifically provides the beneficiaries in the 
order in which they are listed, and in default of the first-named beneficiary, the 
second one is to be considered the beneficiary, and so on through the entire list of 
ee or class of persons made eligible as beneficiaries under the article of the 

ode. 

Corpus Juris, verbum Mutual Benefit Insurance, par. 189, page 245, volume 45: 
“In case a member of a beneficiary society fails to designate a beneficiary, the bene- 
fits are to be distributed in the manner prescribed by the statute or the laws of the 
society or the certificate of membership, and a liberal construction should be given 
to such provisions. In the absence of any provisions for such a case, the society 1s 
liable to no one; and, unless the society’s charter provides otherwise, it is com- 
petent for the society to enact by-laws providing that if the member fails to desig- 
nate a beneficiary, and there are no persons living to whom the benefits are otherwise 
payable, no liability shall accrue on the contract, and the fund shall revert to the 
society. It amounts to a failure to designate a beneficiary within these rules where 
the certificate as issued is payable to the member’s devisees, or as he may direct 
by will, and he dies intestate; or where a member revokes a previous designation 
without making another, or where the designation is for any person invalid or 
ineffective.” 
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As neither the statute, nor the constitution and by-laws of the defendant asso- 
ciation, designates who shall be the beneficiary where the insured fails to designate 
a beneficiary, or designates an ineligible beneficiary, we do not feel that the plaintiff 
has any vested right or interest in the policy, and she is therefore without any right 
to question the payment made by the defendant association. Whether or not the 
payments made by defendant association are legal is of no moment, as the plaintiff 
is without any right to raise this issue. We do not deem it necessary to pass upon 
the question of whether or not the payment in this case was legal, as we find that 
the plaintiff, as lawful widow of the deceased, was without any right to bring 
this suit. 

Counsel for plaintiff states that after an exhaustive search he was unable to 
find a Louisiana case in point, and cites several authorities of other states which 
we do not consider applicable here. 

For the reasons assigned, the judgment is affirmed. 

Affirmed. 


No. 29946. 
Succession of ERWIN. 
Supreme Court of Louisiana. Jan. 6. 1930. 
Rehearing Denied Feb. 3, 1930. 
126 Southern Reporter 223. 

1. EXEMPTIONS—INSURANCE MONEY, DEPOSITED CONFUSEDLY 
WITH FUNDS OF INSURED’S ESTATE, DID NOT CEASE TO BE 
EXEMPT FROM HIS DEBTS (Acts No. 189 of 1914, as amended by Act 
No. 88 of 1916). 

Life insurance money, deposited by administratrix of insured’s succession con- 
fusedly with funds of estate, did not lose its identity and cease to be exempt from 

deceased’s debts under Act No. 189 of 1914, as amended by Act No. 88 of 1916. 


(For other cases, see Exemption, Dec. Dig. § 50[1].) 


2. INSURANCE—DECEASED’S CREDITORS CANNOT CLAIM LIFE IN- 
SURANCE MONEY, THOUGH NOT CLAIMED BY HEIRS (Acts No. 
189 of 1914, as amended by Act No. 88 of 1916). 

Proceeds of life insurance policy under Act No. 189 of 1914, as amended by 
Act No. 88 of 1916, being exempt from insured’s debt, cannot be claimed by credi- 
tors, even if heirs make no claim thereto or there are no heirs. 

(For other cases, see Insurance, Dec. Dig. § 590.) 

Rogers, J., dissenting. 

Appeal from Eighteenth Judical District Court, Parish of Iberville; Wm. C. 
Carruth, Judge. 

In the matter of the final accounting of Mrs. Freddie Robertson Killingsworth, 
administratrix of the succession of William L. Erwin, deceased, opposed by the 
A. Wilbert’s Sons Lumber & Shingle Company, Peter M. Wilbert, and others. 
From the judgment rendered, named opponents appeal. Affirmed. 

Borron, Hebert & Owen, of Plaquemine, for appellants. 

Schwing, Morrison, Schwing & Obier, of Plaquemine, and Francis J. White- 
head, of Port Allen, for appellees. 

TuHompson, J This is an appeal by two creditors from a judgment which re- 
jected their opposition to a final account filed by the administratrix. 

The question presented is whether the said creditors are entitled to be paid 
the balance of the proceeds or avails of life insurance policies in preference to the 
legal heirs of the deceased insured, to whom the administratrix in her final account 
proposed to distribute the said insurance money. 

William L. Erwin died intestate in the parish of Iberville June 21, 1928, 
leaving no widow and no descendants or ascendants, but was survived by two 
paternal uncles and two paternal aunts. His property at the time of his death 
consisted of a small amount of personalty, rights, and credits. He also left 
several policies of life insurance payable to his executors, administrators, or 
assigns. The estate was admittedly insolvent. 

Mrs. Freddie Robertson Killingsworth, a cousin and creditor of the deceased, 
was appointed administratrix without opposition. 

In due course she filed a final account in which she charged herself with funds 
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collected for the estate amounting to $740.57 and with the net proceeds of the life 
insurance policies amounting to $8,858.78. 

The expenses of last illness, the funeral charges, law charges, and salary of a 
clerk amounted to $2,044.13. 

The account was later amended by placing thereon for payment a claim in 
favor of Dr. Eshleman for $160 and of Mrs. Robertson for services as nurse 
amounting to $50. 

After taking credit for the amounts stated, the administratrix proposed to pay 
the balance shown on her account to the four heirs referred to. 

Oppositions were filed by several creditors of the deceased, including the two 
appellants and the sheriff and tax collector, who claimed an inheritance tax of 
$44.44 on the distributive share of each of the heirs. 

There was no complaint as to the regularity of the proceeding nor as to any 
of the items on the account which the administratrix had paid or proposed to pay as 
debts of the esfate. 

All of the oppositions, except that of the tax collector, were directed against 
the proposed payment to the heirs of the balance of the insurance money. 

On a trial all of the oppositions were rejected except that of the tax collector, 
and the account as maaan 4 was duly homologated, and the funds as stated in the 
original and supplemental account were ordered distributed as therein proposed. 

: That judgment is now final as to all parties thereto except the two appellants 
erein. 

[1] When the administratrix collected the insurance policies and the small 
amount of debts due the estate, she deposited the same in the bank to the credit of 
her account as administratrix, and one of the contentions of appellants is that, 
when the insurance money was deposited confusedly with funds of the estate, the 
—— money lost its identity and ceased to be exempt from the debts of the 
eceased. 

It might suffice to say in answer that no such claim was made in the oppositions 
filed, and, so far as the record shows, it was made for the first time in the brief 
filed by appellants in this court. 

However we may say that the contention has no merit. The insurance money 
constituted practically the entire fund which came into the hands of the adminis- 
tratrix. The only other fund was about $700. 

The law fixed the status of the insurance so far as creditors were concerned, 
and to maintain that status it was not necessary to deposit the money in a separate 
account of the administratrix. If the insurance was exempt from debt, it retained 
that exemption as against the creditors when deposited in the bank. 

Of course as against the bank or as against other depositors of the bank it might 
very properly be said that the particular fund could not be claimed because, being 
hy with other funds in the bank, its peculiar character and special identity 
was lost. 

So if the heirs here were seeking to recover from an insolvent bank the parti- 
cular deposit in preference to other depositors and creditors, the appellants’ conten- 
tion might be a sufficient answer. Young v. Teutonia Bank, 135 La. 66, 64 So. 984; 
Sabine Canal Co. v. Crowley Trust & Savings Bank, 164 La. 38, 113 So. 754. 


_. But that is not the situation here, and appellant’s contention cannot be brought 
within the rule laid down in the cases cited. 


[2] Another contention made by appellants is that the fund should be paid over 
to the creditors because the heirs have not specially claimed the insurance money. 

The answer to this contention involves the interpretation of Act No. 189 of 
1914, as amended by Act No. 88 of 1916. If under the statutes referred to the 
insurance money belongs to the heirs and is not liable for the debts of the insured, 
then the creditors have no interest in urging the failure of the heirs to claim the 
insurance. If the creditors have no claim on the fund, they certainly cannot con- 
trol the disposition of the fund. 

The statute in question provides that the greneste or avails or dividends of all 
life, including fraternal and co-operative, health and accident insurance, shall be ex- 
empt from all liability for any debt, except for a debt secured by a pledge of 
policy or any rights under such policy that may have been assigned, or any advance 
payments made on or against such policy. 


There is no ambiguity in the language used, and scarcely any room for inter- 
pretation. 
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The plain meaning is that the avails or proceeds of an insurance policy are 
exempt from the debts of the insured—cannot be made subject to the payment of 
his debts. In other words, the creditors have no claim whatever on the insurance, 
whether the heirs make claim or whether there are no heirs. 7 

The statute has been before this court for consideration several times. 

In Succession of Le Blanc, 142 La. 27, 76 So. 223, 226, L. R. A. 191F, 1137, 
it was contended that the mere fact that life insurance is made payable to the ad- 
ministrators, executors, or assigns of the assured implies that the proceeds or 
avails are liable for the debts to be paid by the executors or administrators, but the 
court held that the Legislature did not intend that the making of life insurance 
payable to the estate, the executors, administrators, or — of the assured should 
be regarded as a pledge or an assignment of the proceeds or avails of the insur- 
ance to the creditors. . . 

It was also attempted in that case, as it is here, to liken the exemption of in- 
surance to the homestead exemption, in that it is personal to those in whose favor 
it is granted. The court, however, held that the exemption of insurance, unlike the 
homestead exemption, is not granted in favor of or expressly confined to, any 
particular person or designated class of persons or individuals. 

The court in the cited case said further: 

“The terms of the statute are sufficiently broad and comprehensive to exempt 
the proceeds or avails of life insurance from liability for debts due by the succes- 
sion for the insured after his death, as well as to exempt the cash value or sur- 
render value of policies of insurance during the lifetime of the insured. In fact 
it is difficult to conceive of more comprehensive or plainer language than the Legis- 
lature has used to exempt from liability for the debts of the * * * insurance paid 
or payable to his estate, his executors or administrators.” See, also, Succession of 
Clement, 146 La. 385, 83 So. 664. 

In Succession of Aronson, 168 La. 887, 123 So. 608, it was held that life in- 
surance formed no part of deceased’s estate, and should not have been included 
in the administration, though policies were in favor of deceased, his executors and 
legal representatives, since it was expressly exempted from liability for debts of de- 
ceased and of his estate by Act No. 189 of 1914. 

The statement there made might perhaps have been too broad, but it was pe- 
culiarly appropriate in that case, for the reason that the bringing of the insurance 
into the administration was for the obvious purpose of increasing the law charges 
to such an extent as to absorb all of the funds of the estate other than the insur- 
ance, thereby leaving nothing for the creditors. 

What the court meant to say was that the proceeds or avails of life insurance 
policies with respect to creditors and quoad the creditors of the insured, formed 
no part of the estate of the deceased. 

In view of the statute and the decisions of this court referred to, it cannot be 
regarded as a debatable question any longer, that the proceeds or avails of life in- 
surance policies are not and cannot be made liable for the debts of the insured, 
and the creditors of the deceased insured have no interest in the disposition made 
or to be made of such funds. 

Having reached this conclusion, the authorities cited, to the effect that life 
insurance in favor of the estate, the executors, etc., forms a part of the estate and 
is liable for the debts of the insured, are inapplicable since Act No. 189 of 1914, 
and it is unnecessary to discuss them. 

Nor is it necessary to review those authorities relating to homestead exemptions. 
Of course, where the homestead exemption is lost, the property which is the com- 
mon pledge of the creditors becomes liable for the debts of the homesteader. 


_ _ But that is not true with respect to insurance which is not and cannot be made 
liable for debts of the insured so long as it retains the status and character of 
“proceeds and avails” of life insurance. 


The views expressed also render it unnecessary to discuss the authorities cited 
to the effect that heirs must make themselves parties to the account and cannot be 
decreed by the court to be paid the insurance unless they claim it. The effect of 
the judgment is but to declare the heirs entitled under the law to be paid the in- 
surance, and, if they neglect to take it or are unwilling to take it, the money will 
not belong to the creditors. 


[3] The appellants in their oppositions claimed a pledge on the proceeds of one 
of the policies, but they have not referred to the claim in their briefs; hence we 
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assume that the claim has been abandoned. However the lower court found there 
was no pledge established, and the record sustains that conclusion. 

For reasons assigned, the judgment appealed from is affirmed. 

O’Neill, C. J., absent. 

Rogers, J., dissents. 


SOUZA v. METROPOLITAN LIFE INS. CO. 
Supreme Judicial Court of Massachusetts. Bristol. Jan. 30, 1930. 
170 Northeastern Reporter 62. 
2. INSURANCE—BENEFICIARY IS BOUND BY MEDICAL ATTENDANCE 

CONDITION, THOUGH INSURED’S ATTENTION WAS NOT CALLED 

THERETO. 

Beneficiary under life insurance policy is bound by conditions thereof giving 
insurer option to avoid liability, if insured within two years before effective date 
was attended by physician for any serious disease or had any pulmonary disease, 
though attention of insured was not called to conditions. 

(For other cases, see Insurance, Dec. Dig. § 292.) 


3. INSURANCE—INSURER IS NOT BOUND TO EXERCISE RIGHT TO 
AVOID LIFE INSURANCE POLICY AT ANY TIME UNDER CONDI- 
TIONS THEREIN. 

Insurer is not bound to exercise right to avoid life insurance policy at any 
time under provision therein giving insurer right to declare policy void if insured 
within two years before effective date had been attended by physicians for any 
serious disease or had any pulmonary disease. 


(For other cases, see Insurance, Dec. Dig. § 310[1].) 


4, INSURANCE—INSTRUCTION ON EFFECT OF SANATORIUM REC- 
ORDS UNDER HEALTH PROVISION IN LIFE POLICY, IF RELATING 
TO INSURED, HELD NOT ERRONEOUS IN ACTION BY BENEFIC- 
IARY. 

In action by beneficiary on life insurance policy, wherein insurer set up 
violation of health condition, in that insured had been attended by physician for 
pulmonary disease, instruction that, if jury found that sanatorium records related 
to insured, and indicated he was suffering from pulmonary disease, they shoutd 
find for plaintiff only in amount of premiums, held not error. 


(For other cases, see Insurance, Dec. Dig. § 669[7].) 
Exceptions from Superior Court, Bristol County; Frederic B. Greenhalge, 


Judge. 

Action by Gertrude Souza, administratrix of the estate of John G. Souza, 
deceased, against the Metropolitan Life Insurance Company. Verdict for plain- 
tiff for amount paid as premium on policy, and plaintiff brings exceptions. Excep- 
tions overruled. ois 

D. R. Radovsky and H. W. Radovsky, both of Fall River, for plaintiff. 

W. E. Fuller, of Fall River, for defendant. 

Wair, J. The defendant on October 29, 1923, issued a policy of life insurance 
to John G. Souza whose home was Fall River. A condition of the policy was 
that if “the Insured has * * * within two years before the date hereof, 
been attended by a physician for any serious disease or complaint, or, before 
said date, has had any pulmonary disease * * * unless such * * * pre- 
vious disease is specifically recited in the ‘Space for Endorsements’ on page 4 
* * * then, in any such case, the Company may declare this Policy void and 
the liability of the Company in the case of any such declaration or in the case 
of any claim under this Policy, shall be limited to the return of premiums paid 
on the policy, except in the case of fraud, in which case all premiums will be 
forfeited to the Company.” John G. Souza died in April, 1924. In answer to an 
action brought upon the policy, the defendant set up that this condition had 
been violated, in that the insured before the date of the policy had been attended 
by a physician for pulmonary disease. No recital of such disease was made in 
the “Space for Endorsement.” No claim of fraud was made. ; 

A jury found for the plaintiff for $12.50, the amount paid as premium on 
the policy. The case is before us upon exceptions to the admission of records 
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of the Lakeville Sanatorium; to the refusal to instruct the jury as the plaintiff 
requested; and to the statement in the charge that if the jury found that the 
records related to the insured and indicated that he was suffering from a pul- 
monary disease, they should find for the plaintiff in $12.50. 

[1] The plaintiff testified that John G. Souza, her son, the insured, was at 
the Lakeville Sanatorium from March to December, 1921. She denied that he 
had tuberculosis. The Lakeville Sanatorium is a hospital for tubercular patients 
maintained in part by the commonwealth; and by G. L. c. 111, § 70, must keep 
records which, by G. L. c. 233, § 79, are made admissible in evidence. The 
record admitted showed that John Souza of Fall River was admitted in Feb- 
ruary, 1921, suffering from a moderately advanced case of tuberculosis, first 
definitely found on March 8; that there was consolidation of part of the lungs 
due to pulmonary disease; that he was discharged December 17, 1921. A record 
of the board of health of Fall River, admitted without objection, showed that 
in February, 1921, John G. Souza was checked in a column headed “Tuberculosis.” 
The identity of the “John Souza” of the Lakeville and of the John G. Souza 
of the Fall River records with the insured, John G. Souza, was matter of proof. 
The similarity of the names alone was not enough to establish it; but taken 
with the testimony of the mother and the residence in Fall River there was 
enough evidence of the identity to warrant the admission of the records. Ayers 
v. Ratshesky, 213 Mass. 589, 101 N. E. 78; Dolan v. Mutual Reserve Fund Life 
Association, 173 Mass. 197, 202, 53 N. E. 398; Hinds v. Bowen (Mass.) 167 N. E. 
332 


[2, 3] The rulings requested were denied rightly. The plaintiff was bound 
by the conditions of the policy although the attention of the deceased was not 
called to them. Fonseca v. Cunard Steamship Co., 153 Mass. 553, 27 N. E. 665, 
12 L. R. A. 340, 25 Am. St. Rep. 660; Paulink v. American Express Co., 265 Mass. 
182, 163 N. E. 740, 62 A. L. R. 506. The defendant was not bound to exercise 
the right to avoid the policy at any time. The question of avoidance was im- 
material. The condition limited the liability of the insurer to a return of the 
premium if claim was made on the policy and the insured had had pulmonary 
disease before the date and this had not been recited. 

[4] Nor was there error in the charge. The judge left to the jury to decide 
whether the Lakeville and Fall River records related to the insured, and what 
weight was to be given them as proof that the insured had been treated for 
serious disease within two years of October 29, 1923, and had had pulmonary 
disease before that date. The language used must have been taken to mean 
that if they found on weighing all the evidence that these records were to be 
trusted, then, under the policy, the defendant was liable for the amount of the 
premiums paid. 

Exceptions overruled. 


PATTERSON v. PRUDENTIAL INS. CO. OF AMERICA. (No. 20930.) 


St. Louis Court of Appeals. Missouri. Jan. 7, 1930. 
As Modified on Denial of Rehearing Jan. 24, 1930. 
23 Southwestern Reporter (2d) 198. 


1. INSURANCE—EVIDENCE OF AGENT’S POWER TO TAKE APPLICA- 
TIONS, COLLECT PREMIUMS, AND DELIVER POLICIES DOES NOT 
SHOW AUTHORITY TO MAKE INSURANCE CONTRACTS. 
Evidence of life insurance agent’s power to take applications for insurance, 

collect premiums, forward applications to company for its acceptance or rejec- 

tion, and deliver policies when issued to applicants, does not show authority 
on part of agent to make contracts of insurance. 


(For other cases, see Insurance, Dec. Dig. § 92.) 


2. INSURANCE—WHETHER AGENT HAD AUTHORITY TO AGREE FOR 
CONSIDERATION PAID TO PAY SUMS SPECIFIED, IF INSURED 
DIED BEFORE ISSUANCE OF POLICY, HELD NOT FOR JURY. 

In action on life insurance policy, evidence that agent taking application, who 
was insurance company’s assistant superintendent in local office, had authority 
to make agreement, in consideration of plaintiff’s payment of sum of $3, to pay 
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her the sum of $1,000 in case of natural death, and $2,000 in case of the acci- 
dental death of her son after date of agreement, and before issuance of regular 
policy on son’s life, held insufficient to require submission of question to jury. 


(For other cases, see Insurance, Dec. Dig. § 668[2].) 


3. INSURANCE—INSURER IS BOUND BY AGENT’S REPRESENTATIONS 
WITHIN SCOPE OF AUTHORITY, THOUGH IN VIOLATION OF PRI- 
VATE LIMITATIONS. : 
Insurance company is bound by agent’s acts, contracts, and representations 

which are within scope, either of his real, or of his apparent, authority, notwith- 

standing they may be in violation of private limitations on his power of which 
person dealing with him in good faith has neither actual nor constructive 
knowledge. 


(For other cases, see Insurance, Dec. Dig. § 91.) 
4. INSURANCE—COURT CONSTRUING RECEIPT MUST LOOK TO FOUR 
CORNERS THEREOF. 


Court, in construing insurance agent’s receipt, must look to four corners 
of instrument. 


(For other cases, see Insurance, Dec. Dig. § 132.) 


5. INSURANCE—AGENT’S RECEIPT DETACHED FROM INDUSTRIAL 
POLICY CONTAINING PROVISION PROVIDING FOR PAYMENT, IF 
INSURED DIED BEFORE POLICY WAS ISSUED, DID NOT WAR- 
RANT PLAINTIFF IN ASSUMING AGENT COULD MAKE CONTRACT 
TO PAY, IF PLAINTIFF'S SON DIED BEFORE ORDINARY LIFE 
POLICY WAS ISSUED. 

___ Where insurance agent took application for ordinary life insurance on plain- 

tiff’s son, and plaintiff paid $3 on semiannual premium of $9.17 and agent, having 

no other receipt detached from industrial policy, and such receipt contained 
provision that, if insured died before policy was issued, payment of amount of 
policy would be made, provided insured was in sound health at time of applica- 
tion, plaintiff was not warranted in assuming that agent, whom she knew was 
but special agent, had power to bind company to contract whereby, in considera- 
tion for $3 paid, company would pay $1,000 in case of natural death and $2,000 in 
case of accidental death before issuance of regular policy, and plaintiff had no 
right to rely upon agent’s apparent authority. 

(For other cases, see Insurance, Dec. Dig. § 129.) 


6. INSURANCE—EVIDENCE SHOWING INSURER HAD NO KNOWLEDGE 
OF AGENT’S UNAUTHORIZED INSURANCE AGREEMENT AND DID 
NOT RATIFY IT DID NOT SUPPORT VERDICT FOR PLAINTIFF. 

In action on life insurance policy, where evidence showed insurance com- 
pany had no knowledge of agent’s unauthorized agreement in consideration for 
sum paid to pay certain sums in case of plaintiff’s son’s death before issuance 
of regular policy on his life, and that there was no ratification of purported 
agreement, and no conduct on company’s part indicating intentional relinquish- 
ment of its known rights, or precluding it from assuming position to contrary, 
evidence did not support verdict for plaintiff. 


(For other cases, see Insurance, Dec. Dig. § 94.) 


Appeal from St. Louis Circuit Court; James F. Green, Judge. 
“Not to be officially published.” 


Action by Ruth Patterson against the Prudential Insurance Company of 
America. A verdict was rendered for plaintiff, and, from an order granting a 
new trial, plaintiff appeals. Order affirmed, and cause remanded. 

Earl M. Pirkey, of St. Louis, for appellant. 

Fordyce, Holliday & White and Walter R. Mayne, all of St. Louis, and Ralph 
W. Hyatt, of Newark, N. J.; for respondent. 


BeNnick, C. This is an action upon an alleged contract of life insurance. The 
verdict of the jury was for plaintiff, and against defendant, in the sum of $2,000, 
as the amount due under the terms of the contract. In due course, defendant’s 
motion for a new trial was filed, and was sustained by the court upon the 
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ground that the peremptory instruction in the nature of a demurrer to all the 
evidence should have been given; and from the court’s order plaintiff has per- 
fected her appeal to this court. 

After alleging that the defendant was an insurance company, incorporated 
under the laws of New Jersey, and doing business in Missouri, the petition set 
up the following cause of action: 

“That plaintiff was at the time of the death of Edward R. Young hereinafter 
mentioned, and at all times herein mentioned prior thereto, his natural mother, 
and he was in her care and custody, and said Edward R. Young was at the 
time of his death on October 15, 1927, a minor of the age of seventeen; 

“That on October 7, 1927, plaintiff and defendant entered into a contract by 
the terms of which plaintiff was to pay $3.00 in cash and other payments after 
three weeks from said October 7, 1927, and defendant was to issue a policy 
on the life of said Edward R. Young, payable to the plaintiff in case of his death 
from natural causes or accident after October 7, 1927, provided that said Edward 
R. Young was in sound health on October 7, 1927, and said policy was to promise 
payment to plaintiff of $1,000 in case of the natural death of said Edward R. 
Young, and $2,000 in case of his death by accident after October 7, 1927. 

“That plaintiff duly paid said $3.00, and duly performed all of the conditions 
on her part required by said agreement; 

“That said Edward R. Young was in sound health on October 7, 1927, and 
until he was injured on October 15, 1927, on which date he received personal 
injuries by accident which caused his death on that date; 

“That thereafter plaintiff duly informed defendant of his death, and duly 
demanded payment of $2,000, the amount of said policy, but defendant has vexa- 
tiously refused to pay said loss and still so refuses, said policy was never delivered 
to plaintiff.” 

Defendant’s answer was a general denial, coupled with a plea by way of 
affirmative defense as follows: 


“For its affirmative answer and defense, without waiving the general denial 
hereinabove pleaded, defendant states that on the 29th day of September, 1927, 
one Edward Young made application for a policy of insurance in the defendant 
company in the sum of One Thousand ($1,000) Dollars, in consideration of the 
payment of a semi-annual premium of nine and 17/100 ($9.17) Dollars, payable 
on the 20th day of April and the 20th day of October of each year during the 
continuance of said policy. That in said application so made by said Edward 
Young, he agreed as follows: 


_ “TI hereby declare that all the statements and answers to the above ques- 
tions are complete and true, and I agree that the foregoing, together with this 
declaration, as well as the statements and answers made or to be made to the 
Company’s Medical Examiner, or in my declaration in lieu of medical examination, 
shall constitute the application and become a part of the contract of insurance 
hereby applied for. I further agree that the policy herein applied for shall be 
accepted subject to the privileges and provisions therein contained, and that 
unless the full first premium is paid by me at the time of making this applica- 
tion, the policy shall not take effect until issued by the Company and received 
by me and the full first premium thereon is paid, while my health, habits and occu- 
pation are the same as described in this application. It is understood and agreed, 
however, that if at the time of signing this application the full first premium 
is paid, the insurance shall take effect from the date of this application, in accord- 
ance with the provisions of the policy hereby applied for, provided this applica- 
tion is approved and accepted at the Home Office of the Company, in Newark, 


New Jersey, under the plan, for the premium paid and amount of insurance 
applied for.’ 


“Defendant further states that at the time of the signing of said application 
said Edward Young paid to defendant the sum of Three ($3.00) Dollars, with 
the understanding and agreement on his part with the defendant company that 
in the event said application, when forwarded to the Home Office of the de- 
fendant company, was not accepted by said defendant company, and that said 
policy, if one be issued, shall not become effective until the first full premium 
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was paid by said Edward Young, while said ‘health, habits and occupation’ remain 
the same, as described in said application. 

“Defendant further states that upon the agreements as set forth in said 
application between said Edward Young and the defendant, defendant issued 
its policy of insurance on the 20th day of October, 1927, in the sum of One 
Thousand ($1,000) Dollars, but said policy of insurance was not delivered to said 
Edward Young during his lifetime for the reason that said Edward Young died, 
as alleged in plaintiff’s petition, on the 15th day of October, 1927; that said 
Edward Young did not pay, nor did any one in his behalf pay, the full first pre- 
mium on said policy during his lifetime, nor was said policy delivered to said 
Edward Young or any one for him prior to the 15th day of October, 1927; that 
defendant, upon being advised of the death of said Edward Young, offered to 
return and tender the sum of Three ($3.00) Dollars to the plaintiff herein, but 
said amount was refused and defendant, therefore, tenders in Court, for the 
benefit of plaintiff, the sum of Three ($3.00) Dollars. 

“Defendant states that as said policy was not issued or delivered prior to 
the death of said Edward Young, said policy of insurance is not in force, and, 
therefore, the plaintiff is not entitled to recover.” 

The reply was a general denial of the new matter contained in the answer. 

The evidence disclosed that Henry D. Fritz, defendant’s assistant superin- 
tendent in its office in the city of St. Louis, with whom plaintiff had been 
acquainted for twelve or thirteen years, and who had procured several policies 
of insurance for her throughout that period, called upon her at her home some 
time during the month of September, 1927, and solicited her for a policy of 
insurance upon the life of her son, Edward R. Young, in defendant company. 
Failing to secure her application on his first call, Fritz paid plaintiff a second 
visit on the following October 7th, on which occasion she informed him that 
all the money she had at the time was $3. Asked to state what transpired be- 
tween the two, she testified that Fritz said “that was perfectly all right, he 
would write the application and take it to the boy for him to sign it and then 
bring it back for me to sign.” Later in her examination she testified that 
Fritz “told me that three dollars would be perfectly all right to insure the boy, 
that would be satisfactory, and when I paid him the three dollars and he gave me 
the receipt the boy would be insured and in case anything should happen to him, 
in case of natural death, I would receive one thousand dollars and in case of 
accident, two thousand dollars.” 

There was no dispute about the fact that she paid Fritz the sum of $3, and 
that he thereupon gave her a receipt, in words and figures as follows: 

“The Prudential Insurance Co. of America, 
“Home Office, Newark, N. J. 

“Incorporated under the laws of the State of New Jersey. 

“Edward D. Duffield, President. 
“No. 


“Name of Person to be Insured. 





“10—7, 1927. 

“Received from Mrs. Patterson the sum of $3.00, being the payment of 
weeks’ premium on account of an Industrial policy applied for in The Prudential 
Insurance Company of America. It is understood and agreed that there shall 
be no liability on the part of the Company on account of this payment unless 
it shall issue a policy, except that if death occur after the date hereof and of 
the application from which this receipt is detached and prior to the issue of such 
policy, payment of the amount thereof in accordance with and subject to the 
conditions and agreements therein contained shall be made, Provided the insured 
was in sound health on the date of the application. 

[Seal.] Henry Fritz, Agent.” 

It will be observed that the above receipt was on a form prepared to go 
with an application for a policy of industrial insurance. Defendant’s contention 
throughout the trial was that the application in this case was for an ordinary 
life policy, and not for an industrial policy, and Fritz sought to explain the 
use of the particular receipt by saying that it was the only form he happened 











Life] Patterson v. Prudential Ins. Co. 895 


to have with him at the time. The materiality of the use of the form as dis- 
tinguished from the other lies in the fact that the industrial form used contained 
the provision conforming in some measure to plaintiff’s idea of the contract 
entered into, namely, “that if death occur after the date hereof and of the appli- 
cation from which this receipt is detached and prior to the issue of such policy, 
payment of the amount thereof in accordance with and subject to the conditions 
and agreements therein contained shall be made, provided the insured was in 
sound health on the date of the application.” 

As a matter of fact, during the making of plaintitf’s case in chief, Defendant’s 
Exhibit 1 was introduced in evidence without objection, the same being the 
application of the son for a whole life policy in the sum of $1,000, with an acci- 
dental death benefit in an equal amount, signed on September 29, 1927, desig- 
nating plaintiff as the beneficiary and the following October 20th as the date 
for the issuance of the policy, and reciting that the sum of $3 had been paid in 
advance on account, and that such sum was not equal to the full first premium. 

In the application there was a further provision “that unless the full first 
premium is paid by me at the time of making this application, the policy shall 
not take effect until issued by the company and received by me and the full 
first premium thereon is paid, while my health, habits and occupation are the 
same as described in this application.” Plaintiff herself admitted, in response 
to a question by the court, that the whole matter of the payment of the $3, and 
everything that occurred between her and Fritz, was in connection with the 
policy on the boy, and that the application which she signed was the one that 
her son had signed previously. 

There was further testimony that the son was seventeen years of age at the 
time the insurance was applied for; that he was in perfect health on October 
7, 1927; and that he was killed in an automobile accident on October 15, 1927, 
five days before the policy would have been issued in the ordinary course of 
events. No policy was ever delivered to plaintiff or to the son, but defendant’s 
evidence indicates that the son’s application had been approved, and that a 
policy effective October 20th, 1927, upon the payment of the full first semiannual 
premium of $9.17, would have been issued and delivered had the accident not 
occurred. 

Plaintiff testified that the day following her son’s death she called Fritz and 
informed him of what had taken place, and that one month afterwards he 
tendered her the $3, which she refused to accept. Suit was brought on November 
18, 1927, and on the following December 14th the money was formally paid by 
defendant into court. 

The sole point raised on this appeal has to do with the propriety of the 
court's order sustaining defendant’s motion for a new trial, on the ground that 


the requested peremptory instruction in the nature of a demurrer to all the 
evidence should have been given. 


In the determination of whether a case was made for the jury, we have 
some difficulty, and the lower court seems to have experienced the same trouble, 
in ascertaining just what the alleged contract was that plaintiff has sued upon. 
We gather from the brief, however, and from the statements by counsel at 
the trial below, that the purported contract was an independent one between 
plaintiff personally and defendant (in so far as Fritz may have had authority 
to bind defendant), partly oral and partly in writing, by the terms of which 
defendant agreed, in consideration of the payment by plaintiff of the sum of 
$3, to pay plaintiff the sum of $1,000 in case of the natural death, and $2,000 in 
case of the accidental death, of her son after October 7, 1927, the date of the 
‘agreement, and before the issuance of the regular policy upon the son’s life. 

We think there can be no doubt about the fact that plaintiff offered sub- 
Stantial testimony that such an agreement was entered into between herself 
and Fritz. Consequently, the question of whether she had a submissible case for 
the jury is purely one of law in the strict sense of the word, hinging about 
the question of the authority of Fritz to have bound defendant by the terms 
of the contract which plaintiff's evidence shows was made. We say this for 
the reason that there was absolutely no evidence from either side of the case, 
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even if the trial had been conducted upon that theory, to show that defendant 
had any knowledge of such alleged contract, or that it ratified the acts of Fritz, 
or that there was any conduct on its own part which could be made the basis 
for a claim of waiver or estoppel. To the contrary, the evidence shows that 
defendant itself acted only upon the application of the son for an ordinary life 
policy, containing an effective on delivery clause, and reciting that the payment 
of $3 was not a payment of the full first premium due, but only a partial payment 
on account; and there was absolutely no showing that it ever received or acted 
upon an application providing for any immediate death benefits. 

[1] We know of no exception in this state to the rule that evidence of an 
insurance agent’s power to take applications for insurance, collect the premiums, 
forward the applications to the company for its acceptance or rejection, and 
deliver the policies when issued to the applicants, does not show authority 
on the part of such agent to make contracts of insurance. Rhodus v. Kansas 
City Life Insurance Co., 156 Mo. App. 281, 137 S. W. 907; Banks v. Clover Leaf 
Casualty Co., 207 Mo. App. 357, 233 S. W. 78; Beswick v. National Casualty Co., 
206 Mo. App. 67, 226 S. W. 1031; Carpenter v. St. Joseph Life Insurance Co., 
212 Mo. App. 336, 246 S. W. 623; Hawes v. American Central Insurance Co. 
(Mo. App.) 7 S. W.(2d) 479. 

Plaintiff’s own evidence upon the question of the authority of Fritz was that 
he bore the title of assistant superintendent; that he wrote applications, de- 
livered policies, and collected premiums; and that he explained the terms of 
the policies to the prospective policyholders. Defendant’s evidence was of a 
like effect—that Fritz wrote applications, collected premiums, gave receipts, made 
known the terms of insurance, and did general clerical work in the office, but 
that he had no power to approve or disapprove applications, or to write policies, 
all of which were written at the company’s home office in Newark, N. J. 


[2] Obviously, such evidence, under the rule of the cases above cited, was 
insufficient to prove the authority of Fritz to have bound his principal by such 
a contract as he is alleged to have made; unless it be true, as is insisted by 
counsel for plaintiff, that she had the right to rely upon the apparent authority 
he possessed. He argues upon this point that, since the agent was authorized 
by the company to give a receipt agreeing to an immediate death benefit, it 
must be presumed that his authority was coextensive with the terms of the 
receipt, and that he was empowered to enter into such an agreement as the 
receipt co-ordinated with and implied. 

[3] There is no doubt about the general rule of law upon which counsel 
relies, namely, that an insurance agent possesses such powers as either have 
been expressly conferred upon him by the company, or as third persons have the 
right to assume that he possesses under the circumstances of the case; and 
that the company will be bound by all his acts, contracts, and representations 
which are within the scope, either of his real, or of his apparent, authority, not- 
withstanding that they may be in violation of private limitations upon his power 
of which the person dealing with him in good faith has neither actual nor con- 
structive knowledge. Shelby v. Connecticut Fire Insurance Co., 218 Mo. App. 
84, 262 S. W. 686; Shook v. Retail Hardware Mutual Fire Insurance Co., 154 
Mo. App. 394, 134 S. W. 589; Beswick v. National Casualty Co., supra; Van 
Cleave v. Union Casualty & Surety Co., 82 Mo. App. 668. 


The ultimate question in this instance therefore, is whether there was a 
substantial showing of anything from which plaintiff, acting as an ordinary 
prudent person, might have had the right to assume that Fritz had the apparent 
authority to bind the company by the agreement for preliminary or temporary 
insurance which she claims was made. Nothing of such nature is pointed out 
or relied upon by her counsel save the receipt which the agent gave, containing 
the provision for an immediate death benefit which conformed in a measure 
to her idea of the contract; and consequently it is upon the legal effect to be 
ascribed to the giving of such receipt that our final conclusion in the case must 
depend. 


At the outset we are reminded of the fact that Fritz was no stranger to 
plaintiff, but that he had previously procured other policies for her, all of which 
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it had been necessary for the company to approve, in consequence of which 
plaintiff was put to knowledge that he was but a special agent, with certain 
limitations on his powers, and in her subsequent dealings with him was bound 
in a measure to ascertain and to take notice of the limitations which had been 
thus imposed. In other words, the fact that he had been without power to issue 
policies in the past did not conclusively show that he had no authority to make 
the present preliminary contract of insurance, yet the known want of authority 
on his part to have issued such other policies should have tended to put her 
on inquiry as to whether he possessed authority to bind the company by such 
preliminary contract. 


[4, 5] Looking to the four corners of the receipt, therefore, in the discharge 
of our duty of construing a written instrument, we cannot avoid the conclusion 
that it was not an unqualified acceptance on the company’s part of plaintiff’s 
oral application and, further, that its terms and provisions did not warrant 
plaintiff in assuming that Fritz possessed the powers to bind his company to 
the alleged contract upon which she has brought this suit. We say this for 
the reason that, in so far as the receipt was responsive to the application, and 
in so far as it disclosed the power of the agent to fill in the blank spaces left 
thereon and deliver the receipt to an applicant, it was sufficient to justify the 
holding, and in fact would warrant no other holding than, that he possessed 
authority coextensive with the very terms which the receipt contained. 


Here the receipt disclosed that the issuance of a policy was contemplated; 
that there was to be an application from which the receipt could be detached, 
which would necessarily have required an application on paper; and that the 
policy when written should contain certain conditions and agreements. Con- 
sequently, if plaintiff gave an application from which it was possible for the 
receipt to be detached, and if she and Fritz contemplated the subsequent issu- 
ance to her of a policy containing certain conditions and agreements, the accept- 
ance of the company was absolute through the giving of the receipt, and she 
was properly led to believe from the terms thereof that Fritz had the apparent 
authority to enter into the particular contract with her. But such was not the 
case. It must be borne in mind that she is not suing upon the proposed con- 
tract between her son and the company, which is of unimportance on this appeal 
save as it affords the reason why the alleged preliminary or temporary contract 
was entered into between herself and the company, but, instead, she is suing upon 
the latter contract alone, independent of, and apart from, the contract for which 
the son made application, the issuance and delivery of which was prevented 
by his untimely death. 


In this instance the contract, if’one was ever made, was executed contem- 
poraneously with the giving of the receipt. Plaintiff’s application or offer was 
oral, and the receipt could not have been detached from it. The issuance of a 
written policy to her, in conformity with the terms and conditions of whatever 
application she made, was not contemplated. Hence it follows that the terms 
of the receipt were not responsive to the terms of the application as she has 
testified to them, and furthermore, that the receipt failed to show on its face 
that the agent possessed any power or authority beyond that expressly or im- 
pliedly called for by the receipt, which obviously did not authorize him to bind 
his principal by such a contract as is sued on in this case. 


[6] Such being true, plaintiff had no right to rely upon the agent’s appar- 
ent authority, and there is no claim of proof of express authority. Consequently, 
with no knowledge brought home to defendant of the agent’s alleged represen- 
tations, with no ratification by it of his purported agreement, and with no con- 
duct on its own part indicative of an intentional relinquishment of its known 
rights, or having the legal effect of precluding it from the assumption of a 
position to the contrary, we must hold that there was no substantial evidence 
in the case to support the verdict and judgment in plaintiff’s favor. 


Accordingly, the commissioner recommends that the order of the circuit 
court sustaining the motion for a new trial be affirmed for the reason assigned 
therein, and that the cause be remanded. 
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Per Curiam. The foregoing opinion of Bennick, C., is adopted as the opinion 
of the court. 

The order of the circuit court sustaining the motion for a new trial is ac- 
cordingly affirmed, and the cause remanded. 

Haid, P. J., and Becker and Nipper, JJ., concur. 
‘ _ 

KLEBBA vy. STRUEMPF. (No. 16747.) 
Kansas City Court of Appeals. Missouri. Jan. 6, 1930. 
23 Southwestern Reporter (2d) 205. 

6. INSURANCE—WRITTEN ASSIGNMENT OF LIFE POLICY HELD 
GOOD EQUITABLE ASSIGNMENT AS AGAINST INSURED, THOUGH 
NO NOTICE WAS GIVEN COMPANY, ASSIGNEE DID NOT RECEIVE 
POSSESSION, AND ASSIGNMENT WAS NOT INDORSED THERE- 
Assured’s written assignment of his life policy held a good equitable assignment 

as against assured, though no notice of assignment was given insurance company 

and assignee did not take possession of policy, nor have beneficiary changed, and 
neglected to have assignment indorsed on policy, and written assignment defec- 
tively described policy. 

(For other cases, see Insurance, Dec. Dig. § 209.) 

9. INSURANCE—ASSURED’S AGREEMENT TO MAKE BROTHER BENE- 
CIARY OF LIFE INSURANCE, IF BROTHER WOULD GIVE HIM 
HOME, HELD SUPPORTED BY SUFFICIENT CONSIDERATION. 
Where, after assured’s brother told assured that assured could have room in 

brother’s house any time assured had no work, and after assured had lived at his 

brother’s house about three weeks, parties agreed that brother would give assured 
home if assured would make brother beneficiary of the insurance, and thereafter 
brother paid all premiums, held, that agreement for change of beneficiary was sup- 
ported by sufficient consideration. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


10. INSURANCE—THAT NEW BENEFICIARY PAID ALL ASSESSMENTS 
ON LIFE POLICY HELD ALONE SUFFICIENT CONSIDERATION TO 
SUPPORT CHANGE OF BENEFICIARY, AS AGAINST PRIOR SE- 
CRET ASSIGNMENT. 

Fact that new beneficiary of life insurance policy in company doing business 
on assessment plan paid all premiums or assessments on policy on faith of his 
being designated as beneficiary held, itself, sufficient consideration to support con- 
tract for, change of beneficiary as against prior secret assignment, and fact that 
assured died shortly after designating change in beneficiary was immaterial. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


11. INSURANCE--CONTRACT TO FURNISH ASSURED HOME HELD 
SUFFICIENT CONSIDERATION FOR CHANGE OF BENEFICIARY, 
WHERE HOME WAS FURNISHED, THOUGH ASSURED DIED 
SHORTLY THEREAFTER. 

_. Agreement by assured’s brother to furnish assured a home held sufficient con- 
sideration for assured’s change of beneficiary of his life policy, where brother 
thereafter did furnish assured a home as long as he lived, notwithstanding assured 
did not live long after such change of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from Circuit Court, Osage County; R. A. Breuer, Judge. 

Suit by Adolph Klebba against Henry F. Struempf. Decree for plaintiff, and 
defendant appeals. Reversed, and remanded with directions. 

Irwin & Bushman, of. Jefferson City, for appellant. 

John P. Peters and E. M. Zevely, both of Linn, for respondent. 

Barnett, C. This is a suit in equity whereby plaintiff sought a decree declar- 
ing defendant to be a trustee for the benefit of plaintiff of the proceeds of four 
policies of insurance so far as those proceeds were necessary to satisfy a note 
with interest thereon. One Jake Struempf held four policies of insurance in an 
insurance company doing business on the assessment plan, under which policies 
$2,000 was due at the time of his death. The policies had no cash, loan, or sur- 
render value. The assured had executed a note to plaintiff, and on November 28, 
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1927, he executed and delivered to the plaintiff a written assignment which recited 
that he pledged to the plaintiff a certain life insurance policy in the Capital Mu- 
tual Insurance Association of Jefferson City for the sum of $4,000 on the life of 
Jake Struempf; said policy being dated March, 1926, and payable to his estate: It 
was recited that the pledge was made to secure to plaintiff the payment of said 
note, the amount of which he consented should be a lien upon his policy if still un- 
paid “and will be payable out of the proceeds of the said policy if still unpaid upon 
the death of said Jake Struempf with 6% interest per annum compounded.” The 
plaintiff did not take possession of any policy and did not notify the insurance 
company of the assignment. 

The evidence showed that in the fall of 1927 Jake Struempf went to the house 
of the defendant, his brother. At that time he was 51 years old, one leg was crip- 
pled by erysipelas, and he was blind in one eye. The defendant testified, without 
objection, that at that time the assured told his brother that his leg hurt him so 
badly that he could not do much farm work, and if he could not get a home any- 
where he would have to go to the poorhouse. The assured had been doing farm 
work previous to this time. The brother said: “No, I won’t let you go to the poor- 
house. If you want a home I will give you a room and you can come there any 
time you have no work and make your home there.” After the assured had stayed 
at his brother’s house for about three weeks, he told his brother that if he would 
give assured a home he would make his brother beneficiary of the insurance. To 
this the defendant agreed. Then one day the defendant went to the assured and 
said: “I am going to Jef, if you want me to, I’ll change those policies.” The as- 
sured agreed. Defendant took the policies to the insurance agent and requested 
the change in beneficiary. The agent gave him a written request for the change 
in beneficiary to be signed by the assured. This was taken back and the assured 
signed it, in the presence of a witness; at which time, according to the testimony 
of the witness to the direction to change the beneficiary, defendant, in the presence 
of the assured, said: “That was for his home.” The assured did not say anything 
about the reason for the assignment. The evidence showed that after this assign- 
ment was made four premiums or assessment came due, all of which were paid by 
the defendant, amounting to $15.96. Defendant testified that he had no knowl- 
edge of the assignment to plaintiff, and that he would not have offered his brother 
a home and would not have given him a home had: he known there was any claim 
— the policies, and then said: “Well, I had to have a little something to pay 

or it. 

In the following spring a pimple appeared upon the assured’s neck. He be- 
came sick and sat behind the stove in a rocking chair tor about two weeks. The 
pimple developed into a carbuncle, and he, was then taken to a hospital, and after 
remaining there for four days he died on May 18, 1928. Defendant testified that 
he paid the doctor’s bill, the hospital bill, the nurse’s bill, and the funeral expenses. 
The plaintiff testified that when the assured was in the hospital he met the defend- 
ant and asked him, “Is Jake worse?” The defendant said that he was and that he 
had received a phone call to come back to the hospital; that the defendant then 
asked the plaintiff whether his brother had paid anything on his debt; that the plain- 
tiff said, “No,” and defendant asked, “Hasn’t he paid any interest?” Plaintiff 
said: “No, he hasn’t paid no interest. I expect he kept up the payments on his 
policy.” That defendant said “Yes,” and that was all that was said. Defendant 
testified that he had no conversation about the debt until after his brother was 
buried. 

The insurance company, disregarding the assignment to the plaintiff, paid the 
sum of $2,000 to the defendant, who was named as beneficiary in the policies. 

The trial court entered a decree for plaintiff which contained a finding of fact 
that the assured on the 28th day of November, 1927, without the knowledge or 
consent of the plaintiff and without consideration, changed the beneficiary in his 
benefit certificates from that of his estate to that of Henry F. Struempf, brother, 
and that out of the $2,000 received by the defendant as the proceeds of the insur- 
ance he had paid the expenses of the last illness and funeral of the assured in the 
sum of approximately $300. A motion for new trial was filed and overruled, and 
defendant has appealed. 

Opinion. 


[1-5] The rule for the protection of assignees in good faith and for value which 
was recognized by the law merchant, and which has been preserved by our Nego- 
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tiable Instruments Act, and which is the spirit of the recording acts, was always 
recognized by courts of equity and applied to transactions that had nothing to do 
with negotiable instruments or the conveyance of real estate. Thus, under the 
maxim “equity aids the vigilant, not those who sleep on their rights,” it has been 
held that a court of equity will protect one who by superior diligence has obtained 
a legal advantage, and will deny relief to one whose damage was created by his own 
neglect. 21 C. J. 193. Under the maxim, “between equal equities, the first in or- 
der of time shall prevail,” it has been held that it is only where equities are equal 
that the element of time becomes material and decisive as to priority of rights. 
Where the respective equities are not equal, the stronger or more meritorious one 
will prevail, regardless of which accrued first in order of time. 21 C. J. 210. The 
doctrine of laches will prevent relief to one who has stood idly by with knowledge 
of his rights and allowed the situation to so change that it would be an injustice to 
others to grant the relief that was tardily sought. It was early established that 
where one of two innocent persons must suffer, the burden must be borne by him 
whose neglect created the situation. Equity will not hold to be good that which is 


insufficient at law, if, to do so, the consequences of a man’s negligence must be 
visited upon another. 


[6, 7] The respondent claims that the assignment in this case was a good 
equitable assignment, even though no notice of the assignment was given to the 
insurance company, and even though the plaintiff neglected to take possession of 
the policies and neglected to have the beneficiary changed therein, and neglected to 
have the assignment endorsed on the policies, and even though the written assign- 
ment defectively described the policies. We agree with this contention. None of 
these acts of negligence could have prejudiced the assured, and as against him the 
assignment was perfectly valid. But it has been held in this state that the equity 
of a subsequent assignee of a chose in action who first gives notice to the debtor 
is superior to that of a prior assignee. Murdoch & Dickson vy. Finney, 21 Mo. 138; 
Richards v. Griggs, 16 Mo. 416, 57 Am. Dec. 240; Houser v. Richardson, 90 Mo. 
App. 134. The Supreme Court has said that the reason for this rule is that by 
the failure to give notice the first assignee has enabled the owner of the chose in 
action to commit a fraud by making another sale. Murdoch & Dickson v. Finney 
and Richards v. Griggs, supra. The rule does not apply if the subsequent assignee 
had notice of the first assignment. Bank of Moberly v. Meals (Mo. App.) 5 S. 
W. (2d) 1113. We are of the opinion that the rule does not apply as to one who 
does not give any consideration for the subsequent assignment, because in such 
case no fraud has been perpetrated on the subsequent assignee. Howe v. Hagan, 
110 App. Div. 392, 97 N. Y. S. 86. The rule as to the assignment of a chose in 
action which is not evidenced by any written instrument applies a fortiori when 
the obligation is evidenced by a written instrument and there is no delivery of the 
instrument itself nor any indorsement of the assignment thereon. In such case the 
fact that the original holder still has the instrument in his possession is strong evi- 
dence that no prior assignment has been made. We therefore hold that the plain- 
tiff cannot recover in this case unless he has sustained the allegation in his petition 
that the change of beneficiary was without consideration. 


[8-10] The trial court held that the assured changed the beneficiary of his 
policies of insurance without consideration. He saw the witnesses, and great defer- 
ence must be accorded to his finding of fact. However, the only evidence in the 
record upon the question of consideration was the testimony of the defendant and 
the testimony of the man who witnessed the assured’s written request for a change 
of beneficiary. That evidence was clear, reasonable, and uncontradicted. It is es- 
tablished by documentary evidence that defendant paid all the premiums after he 
was designated as beneficiary. It is true that the assured lived at his brother’s 
house for a period of about three weeks before it was agreed that defendant would 
furnish a home to the assured and in consideration therefor assured would make 
defendant the beneficiary of his insurance. However, at that time the defendant 
was under no obligation to continue to support his brother in whole or in part. If 
the assured did not see fit to accept charity, he was not obliged to do so; and the 
parties were still competent to enter into a contract whereby the defendant obliged 
himself to furnish a home for the assured. Furthermore, we think that the fact 
that the defendant paid all the premiums or assessments on the policies of insurance 
as they became due upon the faith of the fact that he had been designated as bene- 
ficiary was in and of itself sufficient consideration to support the contract as against 
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the prior secret assignment. The policies had no surrender value. They were 
therefore utterly worthless unless the premiums should be paid in the future so 
long as the assured should live. At the time that the change in the beneficiary 
was made, the plaintiff had no lien on anything. The assured could not be com- 
pelled to continue to pay the premiums or assessments. By reason of the fact that 
the plaintiff's assignment was kept secret, defendant was induced to pay and did pay 
all sums neeessary to keep the policies alive. By reason of the fact that the as- 
sured died shortly after designating a change in the beneficiary, the amount paid 
out by the defendant as premiums or assessments was small; but any consideration 
whatsoever is sufficient to support the transaction unless it was tainted with fraud, 
bad faith, or unfair dealing. 

[11] Furthermore, we are unable to defer to the finding of the trial court that 
the change of the beneficiary was made without consideration, for the reason that 
the undisputed evidence shows that the defendant did furnish the assured a home as 
long as he lived. That, too, turned out to be a light burden because of fhe fact 
that the assured did not live long after he designated his brother as beneficiary. 
However, defendant entered into a contract to furnish a home to his brother at a 
time when it could not be known how long the assured would live, nor whether de- 
fendant would survive him. Under the terms of the contract it was possible that 
defendant would furnish a home for his brother for a great many years and then 
predecease his brother and thus receive nothing for his services. The contract was 
very advantageous to the assured, because he procured a home for life without pay- 
ing out any money. If we should hold that the contract was without consideration, 
or was based upon a consideration so grossly inadequate as to be trivial because 
subsequent events only made it necessary for a party to perform a small amount of 
service under the terms of the contract, then it would follow that a life insurance 
company would not have to pay a loss if the assured came to his death shortly af- 
ter the policy was written, and that a client would not have to pay a contingent fee 
if his law suit was settled shortly after he retained his attorney. 

[12] Respondent suggests that the change of beneficiary was fraudulent as to 
creditors, because the assured was insolvent. We are aware of no statute that pre- 
vented the assured from changing the beneficiary in his policies of life insurance. 
On the contrary, section 6162, Rev. St. 1919, provides that the proceeds of insurance 
policies issued by companies doing business on the assessment plan shall not be li- 
able to attachment or other process and shall not be seized, taken, appropriated, or 
applied by any legal or equitable process, nor by operation of law, to pay any debt 
or liability of a policy or certificate holder, or any beneficiary named in a policy 
or certificate. By virtue of this provision the defendant would have had a right 
to contract that he be made the beneficiary, even if he had known that his brother 
was insolvent, and even if the policies had had a surrender value at the time. But 
the policies had no surrender value, which is another reason why the contract was 
not void as against creditors. 

The decree should be reversed, and the cause remanded with directions to the 
trial court to dismiss the bill for want of equity. The commissioner so recommends. 

Boyer, C., concurs. 

Per Curiam. The foregoing opinion of Barnett, C., is adopted by the court. 

The decree is reversed, and the cause remanded with directions to the trial 
court to dismiss the bill for want of equity. 

Bland and Arnold, JJ., concur. 
Trimble, P. J., absent. 


SIMS v. MISSOURI STATE LIFE INS. CO. (No. 20903.) 
St. Louis Court of Appeals. Missouri. Feb. 4, 1930. 
Rehearing Denied Feb. 19, 1930. 

23 Southwestern Reporter (2d) 1075. 

1. INSURANCE—IN DETERMINING BENEFICIARY UNDER LIFE POL- 
ICY, INTENTION OF PARTIES, AND ESPECIALLY INSURED’S IN- 
TENTION INDICATED BY CIRCUMSTANCES, GOVERNS. 

In determining who is beneficiary under terms of policy of life insurance, 
court will be governed by intention of parties, and especially by the intention of 
insured, as same is indicated by surrounding circumstances and conditions ex- 
isting at time contract was made, as applied to language of policy. 


(For other cases, see Insurance, Dec. Dig. § 156[1].) 
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2. INSURANCE—LANGUAGE OF LIFE POLICY DESIGNATING BENE- 

FICIARY IS TREATED AS TESTAMENTARY. 

Language of life insurance policy designating the beneficiary is to be treated 
as though it were of testamentary character and is to receive as nearly as pos- 
sible same construction as if it were used in will, especially where the person 
Ere to be the beneficiary is the natural object of the bounty and affection 
of insured. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


3. INSURANCE—WHERE POLICY MAKES INSURANCE PAYABLE TO 
INSURED’S WIFE, WITHOUT MORE, IT IS NOT PAYABLE TO ONE 
WITH WHOM INSURED COHABITED, WHEN ANOTHER WAS HIS 
WIFE. 


If provision is made in life policy for insurance to be paid to wife of in- 
sured under a general designation, and with nothing more appearing, it will 
not be determined payable to one with whom insured may have cohabited as 
his wife, when another woman was in fact his lawful wife. 


(For other cases, see Insurance, Dec. Dig. § 585[3].) 


4. INSURANCE—IF DESIGNATION OF BENEFICIARY AS INSURED’S 
WIFE IS DESCRIPTIVE, SHE BEING NAMED, IT IS IMMATERIAL 
WHETHER SHE OR ANOTHER IS LAWFUL WIFE. 


If designation of beneficiary as wife of insured in policy is descriptive only, 
she being named, it is immaterial whether or not she is his lawful wife, or even 
that another person is his lawful wife. 


(For other cases, see Insurance, Dec. Dig. § 585[3].) 


5. INSURANCE—WHERE BENEFICIARY OF LIFE POLICY WAS DESIG- 
NATED AS INSURED’S WIFE, AND ALSO NAMED, LATTER DESIG- 
NATION GOVERNED AND FIRST DESIGNATION MUST BE RE- 
GARDED DESCRIPTIVE AND NOT CONCLUSIVE UPON INSURED’S 
INTENT. 


Where beneficiary of life policy was referred to as wife of insured, and 
she was also pointedly designated by name, latter designation was of prime im- 
portance, and, while use of term “wife” might be highly significant in determina- 
tion of who insured intended his beneficiary to be, yet person named was one 
for whose benefit insurance was taken, in view of which designation of wife 
must be regarded as having been descriptive, and, though material, yet not 
conclusive upon question of insured’s intent. 


(For other cases, see Insurance, Dec. Dig. § 585[3].) 


6. INSURANCE—THAT “WIFE” WAS ONLY PERSON NAMED IN HUS- 
BAND'S LIFE POLICY DID NOT INDICATE INTENDED BENEFICI- 
ARY, PROVIDED OTHER CLAIMANT WENT BY NAME IN POLICY 
AND WAS SO CALLED BY INSURED AND ASSOCIATES. 


Fact that wife of insured alone might be said to have been only actual per- 
son named in life policy as beneficiary, defense that prior claimant’s real name 
was different from that in policy is not in all events indicative of person whom 
it was insured’s intention to name as his beneficiary, provided first claimant 
went by name of person named in policy and was so called by insured and so 
known to her associates. 


(For other cases, see Insurance, Dec. Dig. § 585[3].) 
11. INSURANCE—THAT WOMAN NOT PROCURING POLICY HAD NO 


INSURABLE INTEREST IN INSURED’S LIFE DID NOT VOID POL- 
ICY, WHERE SHE WAS INTENDED BENEFICIARY. 


Where woman with whom man was living had no insurable interest in man’s 
life, and she was not one who took out contract, that did not render policy 
void and unenforceable, though she was person intended as beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 114.) 
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12. INSURANCE—REFUSING INSTRUCTION THAT, IF PERSON PAID 
INSURANCE PRODUCED CERTIFICATE AND WAS BENEFICIARY, 
INSURER SUED BY INSURED’S WIFE SHOULD HAVE JUDGMENT, 
THOUGH PERSON WAS NOT INSURED’S WIFE, HELD ERROR. 
Refusing declaration of law requested by insured sued on life policy at 

close of whole case, substance of which was that, if one to whom insurer paid 
insurance produced and surrendered to it certificate of insurance issued by it 
on life policy of insured, and if she was person intended by insured to have 
benefit of proceeds of certificate, then finding judgment of court should be in 
favor of insured, even though that person was not lawful wife of insured, who 
designated beneficiary both as wife and by name, /eld error requiring reversal 
of judgment for plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 585[3].) 


Appeal from St. Louis Circuit Court; Frank Landwehr, Judge. 

Action by Annie Sims against the Missouri State Life Insurance Company. 
Judgment for plaintiff, and defendant’s motion for new trial was refused, and 
defendant appeals. Reversed, and cause remanded. 

Jourdan & English, Allen May, and Harold Knight, all of St. Louis, for ap- 
pellant. 

Bass & Bass and John Grossman, all of St. Louis, for respondent. 

Brennick, C. This is an action upon a contract of life insurance, the policy 
being one of group insurance taken out by the Laclede Gas Light Company 
with defendant, by the terms of which defendant agreed to insure the lives of 
all the employees of such company in amounts as set forth in the main group 
policy. Plaintiff is the widow of Will Sims, who was one of such employees, 
and she has sued for the full amount of insurance due at his death, which was 
$500. The case was tried to the court alone without the aid of a jury, and the 
judgment was for plaintiff for the sum of $923.33, made up of items of $500 
as the face value of the policy, $123.33 as interest, $50 as the penalty for vex- 
atious refusal to pay, and $250 as reasonable attorney’s fees. A timely motion 
for a new trial was filed by defendant, and, upon its refusal, an appeal was duly 
perfected to this court. 

Inasmuch as no point is made concerning the sufficiency of the pleadings 
filed in the case, they may be put aside without further mention. 

The amount of insurance to which each employee was entitled was made to 
depend upon the length of his continuous service with his employer, and the 
policy provided, among other matters, that the employer should furnish defendant 
with the names of all employees eligible for insurance, giving the names of the 
beneficiaries of such employees; that defendant should issue to the employer 
for delivery to each employee whose life was insured under such group policy, 
an individual certificate, setting forth a statement as to the insurance pro- 
tection to which he was entitled, and to whom payable; that the right to change 
the beneficiary should be reserved to the employees; and that any sum payable 
by defendant as a death claim should be paid to the beneficiary designated by 
the employee, in accordance with the terms of the policy. 

On October 25, 1923, as provided by the terms of the policy, defendant 
issued for delivery to Will Sims its certificate No. 1937, which recited that Sims 
was initially insured for the sum of $500, “payable to his wife, Annie Sims, 
as beneficiary.” 

Sims died on July 19, 1924, and some four days later the employer made 
up a notice of death from the records in its possession, and transmitted the 
same to defendant, such notice showing that “the beneficiary is Annie Sims, 
wife, and resides at 2124 Gratiot Ave.” 


Thereafter the original certificate was produced by one Annie Bell Sims, and 
delivered to the undertaker who had charge of the funeral. The undertaker 
thereupon employed a lowyer, Frank S. Bledsoe, who in turn delivered the cer- 
tificate to defendant, along with proof of loss, and an affidavit by Annie Bell 
Sims that she was one and the same person as the Annie Sims named as bene- 
ficiary in the certificate; and on July 25, 1924, defendant paid the proceeds 
of the policy by check, made payable to the joint order of Annie Sims, wife of 
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Will Sims, deceased, and Frank S. Bledsoe, her attorney. Incidentally the record 
shows that Bledsoe retained half of the insurance money for his fee, and that 
Annie Bell Sims forthwith paid her half of the proceeds to the undertaker, 
leaving her still indebted to him in the sum of $60. 

Defendant was evidently of the opinion that its liability under the policy 
had been fully discharged by such payment, but on August 27, 1924, a second 
claim was made upon it by plaintiff herein, who also called herself Annie Sims, 
the widow of Will Sims, and gave her address as 2911 Bell avenue, in the city 
of St. Louis. An investigation followed, in the course of which it was found 
that, some 20 years prior to the issuance of the policy and the designation 
of the beneficiary, Will Sims had been lawfully married in Fulton, Mo., to plain- 
tiff, whose maiden name was Annie Porter, and that he had lived with her 
in the city of St. Louis until 1917, when they had separated, although they con- 
cededly were never divorced. Shortly thereafter (though obviously without the 
benefit of clergy), he began living with the first claimant, whose real name was 
Annie Bell Charleston; and defendant offered to prove by a number of wit- 
nesses that Sims called her his wife, and that she was known in the neighbor- 
hood where they lived as Annie Sims. It is also of importance to note that 
Sims was living with such woman at the time of the making of the main group 
contract, as well as at the time of the issuance of the individual certificate and 
the designation by him of the beneficiary thereunder. 

_ Plaintiff testified in her own behalf that after the separation her husband 
visited her at her home on the average of once a week; that he slept there on 
occasions, although he did not keep his clothing at her home; and that she last 
saw him two weeks before his death. She further testified that the other woman’s 
name was merely Bell, and not Annie Bell, Anmie not being her name, and that 
she herself had never known that Bell was reputed to be Will Sim’s wife. She 
admitted, however, that she knew that Sims and this woman were living together 
at 2124 Gratiot street at and long before the time of his death, and that she 
herself had never had possession of the certificate issued for Sims by defendant. 

In the course of defendant’s case it was brought out on the cross-examina- 
tion of the first claimant that Will Sims had called her Annie Bell Sims, and 
that she was so known around Gratiot street, and that he had brought the 
insurance papers home from his work, and had handed them to her. Defend- 
ant offered to prove that he had said at the time: “Here’s a paper that the 
Laclede Gas Light Company gave me, and it is yours.” Save for the state- 
ment above which came in on cross-examination, there was nothing to show 
whom Will Sims intended to benefit by his insurance, for all of defendant’s 
proffered testimony to the effect that Sims had introduced the woman as his 
wife, and that she was known in the neighborhood as Annie Bell Sims, was 
excluded on objections interposed by counsel for plaintiff, as was also the 
testimony of a witness who was prepared to state, so the offer of proof dis- 
closes that he was present when Sims made the designation of his beneficiary, 
and that he named “Annie Sims, who resided at 2124 Gratiot Street with him.” 


At the close of the whole case, and after its requested peremptory declara- 
tion of law had been refused, defendant asked a further declaration of law, 
which the court also refused, the substance of which was that, if Annie Bell 
Sims produced and surrendered to defendant the certificate of insurance issued 
by it on the life of Will Sims, and if she was the person intended by Will 
Sims to have the benefit and proceeds of such certificate, then the finding and 
judgment of the court should be in favor of defendant, even though Annie Bell 
Sims was not the lawful wife of Will Sims. Among its several assignments 
of error, defendant counts upon the refusal of such requested declaration of 
law, as well as upon the court’s exclusion of its proffered evidence as to the 
repute in which Annie Bell Sims was held by Will Sims and by her associates ; 
and we have concluded that this appeal may be satisfactorily disposed of, if 
we limit ourselves to such two decisive points in the case. 


[1] The rule is that, in determining who is the beneficiary under the terms 
of a policy of life insurance, the court will be governed by the intention of the 
parties, and especially by the intention of the insured, as the same is indicated 
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by the surrounding circumstances and conditions existing at the time the con- 
tract was made, as applied to the language of the policy. Pace v. Pace, 19 
Fla. 438; Mutual Benefit Life Insurance Co. v. Cummings, 66 Or. 272, 126 P. 
982, 133 P. 1169, 47 L. R. A. (N. S.) 252, Ann. Cas. 1915B, 535; Mutual Life 
Insurance Co. v. Devine, 180 Ill. App. 422; Myers v. Eckerson, 288 Pa. 468, 136 
A. 785; Bogart v. Thompson, 24 Misc. Rep. 581, 53 N. Y. S. 622. 

[2] In fact the cases go so far as to hold that the language of the policy 
designating the beneficiary is to be treated as though it were of testamentary 
character, and that it is to receive, as nearly as possible, the same construction 
as if it were used in a will, especially where the person claiming to be the bene- 
ficiary is the natural object of the bounty and affection of the insured. National 
American Ass’n v. Kirgin, 28 Mo. App. 80, 83; Mutual Benefit Life Insurance 
Company v. Cummings, supra; Dunn vy. New Amsterdam Casualty Co., 141 App. 
Div. 478, 126 N. Y. S. 229; Mutual Life Insurance Company v. Devine, supra; 
Lehman v. Lehman, 215 Pa. 344, 64 A. 598; Landrum vy. Landrum’s Adm’x, 186 
Ky. 775, 218 S. W. 274; Gault v. Gault, 80 S. W. 493, 25 Ky. Law Rep. 2308; 
of C3, Ae 

While there strangely seems to be a scarcity of authority from our own 
state as to the construction to be put upon that portion of the language of an 
insurance policy which goes to the designation of the beneficiary, yet, if it is 
to receive substantially the same construction as though it were used in a will, 
we have an abundance of authority for our guidance from our own jurisdic- 
tion. 

The cases hold that, in the construction of a will, where the purpose is to 
determine a beneficiary thereunder, it is the primary duty of the court to give 
effect to the intention of the testator as expressed in his will, if the same is not 
contrary to law or against public policy, and not to put such a construction 
thereon as will tend to substitute the court’s own ideas or notions for those 
of the testator; and that, where any doubt or uncertainty arises as to the testa- 
tor’s intention, extraneous facts will be admissible to explain the language used, 
regardless of whether the ambiguity be a patent or a latent one, since the court 
is entitled to be placed in possession of all available information of the circum- 
stances surrounding the testator when he made the will, to the end that it may 
be put in the testator’s own position as nearly as possible, and may be afforded 
the opportunity to interpret and understand the will as the testator himself 
would if he were living. McCoy v. Bradbury, 290 Mo. 650, 235 S. W. 1047; 
Bond vy. Riley, 317 Mo. 594, 296 S. W. 401; Kerens v. St. Louis Union Trust Co., 
283 Mo. 601, 223 S. W. 645, 11 A. L. R. 288; Mockbee v. Grooms, 300 Mo. 446, 
254 S. W. 170; Plummer v. Roberts, 315 Mo. 627, 287 S. W. 316; In re Aiken’s 
Estate (Mo. App.) 5 S. W.(2d) 662. 


Of course it must be understood that such extrinsic evidence is admissible, 
not for the purpose of contradicting or varying the terms of the will, but solely 
for the purpose of ascertaining the testator’s true intention from the language 
used; and that it cannot be made to show that he really intended one thing 
when he said another, or to disclose an intention not expressed in the will itself, 


or to aid in making such a will as he evidently must have intended but actually 
did not make. 


As a matter of fact, counsel for neither party attempt to question the cor- 
rectness of the several canons of construction as we have heretofore stated 
them, but the controversy on this appeal, as it was in the trial court, is whether 
there was an ambiguity in the designation of the beneficiary which could be- 
come the lawful subject of extraneous explanation. Plaintiff’s counsel argue, 
and the learned trial judge evidently accepted their position, that the designa- 
tion, “his wife, Annie Sims,” as beneficiary, was clear, definite, and unambiguous, 
and that, consequently, parol evidence was inadmissible, since it could only have 
served to show an intention contrary to that expressed in the policy. They in- 
sist that the first claimant was neither Will Sims’ wife, nor was her name Annie’ 
Sims, and that by reason of these facts the definite reference by the insured 


to “his wife, Annie Sims,” must have been to the only person who was his wife, 
and who was Annie Sims. 
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The fault to be found with counsel’s argument is that they regard the term 
“wife” and the name “Sims” as conclusive upon the question of the insured’s 
intention, when the decisions based on kindred facts would seem to indicate that 
such is not the case. 

[3, 4] We understand that, if provision is made for the insurance to be paid 
to the wife of the insured under that general designation, and with nothing 
more appearing, it will not be held payable to one with whom the insured may 
have cohabited as his wife, when another woman was his lawful wife. Clements 
v. Terrell, 167 Ga. 237, 145 S. E. 78, 60 A. L. R. 969. However, if the designation 
of the beneficiary as the wife of the insured is descriptive only, she being 
named, it is immaterial whether or not she is his lawful wife, or even that 
another person is his lawful wife. Mutual Benefit Life Insurance Co. v. Cum- 
mings, supra; Doney v. Equitable Life Assurance Society, 97 N. J. Law, 393, 
117 A. 618; Clements v. Terrell, supra; Prudential Insurance Co. v. Morris 
(N. J. Ch.) 70 A. 924; Lampkin v. Travelers’ Insurance Co., 11 Colo. App. 249, 
52 P. 1040; James v. Supreme Council of the Royal Arcanum (C. C.) 130 F. 
1G14;. 37. C. J. S67. 

[5] In this instance it is true that the beneficiary was referred to as the 
wife of the insured, but she was also pointedly designated by name. Conse- 
quently it is the latter designation which is of prime importance; and, while 
the use of the term “wife” might indeed be highly significant in the determination 
of who Will Sims intended his beneficiary to be, the fact yet remains that it 
was the person Annie Sims for whose benefit the insurance was held, in view 
of which the designation of “wife” must be regarded as having been descriptive 
of Annie Sims, and though material, yet not coneélusive, upon the question of 
the insured’s intent. 

[6, 7] Likewise, the fact that plaintiff alone might be said to have been the 
only actual Annie Sims (since the first claimant’s real name was Annie Charles- 
ton) is not in all events indicative of the person whom it was Will Sims’ inten- 
tion to name as his beneficiary, provided the latter went by the name of Annie 
Sims, and was so called by the insured, and so known to her associates. We 
say this for the reason that a person may adopt or assume a different name 
from his true one, and may even carry on business and make contracts under 
his fictitious name (Kansas City Fuel Oil Co. v. Shoecraft, 219 Mo. App. 436, 
274 S. W. 880); and it has been expressly held by the Supreme Court of Ore- 
gon in Mutual Benefit Life Insurance Co. v. Cummings, supra, that the bene- 
ficiary, who was named as the insured’s wife, had merely adopted his surname, 
did not affect her right to recover on the policy, if she was otherwise the person 
whom the insured intended to have the benefit of his insurance. 

[8] To the casual reader of the certificate who knew nothing of the cir- 
cumstances of the case there would likely appear to have been no uncertainty or 
doubt about the designation by the insured of “his wife, Annie Sims,” as his 
beneficiary. He would at once conclude that, if Will Sims had a wife, and if 
her name was Annie, she was the person for whose benefit the certificate was 
held. Hence we concede that there was. not patent ambiguity about the designa- 
tion of the beneficiary; but this conclusion does not settle the matter, although 
the lower court seems so to have held. To justify the exclusion of all of de- 
fendant’s proffered parol evidence explanatory of the designation of the bene- 
ficiary, we must find, not only that there was no patent ambiguity, but also 
that there was no latent ambiguity as well, for the cases hold upon the point 
that whether the ambiguity is patent or latent in its nature is immaterial upon 
the question of the admissibility of oral testimony. 

Now to determine whether there was a latent ambiguity about the designa- 
tion of the beneficiary, we must put ourselves in the position of Will Sims when 
he gave his employer the name of the person to whom he wished the proceeds 
of his insurance to go. The certificate on its face shows only that he designated 
“his wife, Annie Sims.” though there was an offer of proof that he named “Annie 
Sims, who resided at 2124 Gratiot Street with him.” 

Looking at the matter solely from Will Sim’s standpoint, therefore, we 
grant that he may have meant his lawful wife, Annie Sims, who resided at 2291 
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Bell avenue. While it is true that they were separated, and had been for many 
years, yet there had not been a complete parting of the ways, and relations of 
some sort were yet maintained between the two. Clearly there was a sufficient 
showing on plaintiff’s part to have raised an issue for the trier of the facts to 
have passed upon, and counsel for defendant do not contend to the contrary. 


(9] But that is only half the story. Sims had been separated from plaintiff 
for six years when he was called upon to designate his beneficiary, and he had 
been living with the first claimant for the greater part, if not for the whole, of 
that time. Accepting defendant’s proffered evidence at its face value, and indeed 
there is some positive evidence in the record of like effect, he called the claim- 
ant “Annie Sims,” and “wife,” and she was so known among her associates in 
the neighborhood where she lived; he specifically designated her as his bene- 
ficiary by giving his employer her street address; and, upon receipt of the cer- 
tificate, he handed it to her with the statement that it was hers. Hence, in 
view of what we have said heretofore about the right of the claimant to have 
adopted a different name from her true one, as well as about the descriptive 
character of the term “wife” in connection with the designation of a beneficiary, 
we must hold that there was a latent ambiguity about the policy, when we con- 
sider. it from Will Sims’ viewpoint, which was the proper subject for explanation 
by parol testimony of the facts and circumstances surrounding him at the time 
he made the designation. 


[10] Incidentally this conclusion is strictly in keeping with the holdings of 
other jurisdictions where the rule is that, if the description of the beneficary 
in a contract of life insurance is ambiguous, or if the terms are applicable to 
several persons, or if the description is imperfect, extrinsic evidence may be 
resorted to for the purpose of ascertaining the meaning of the contract. Pace 
v. Pace, supra; Clinton v. Hope Insurance Co., 45 N. Y. 454. Even more directly 
in point is the holding of the New Jersey court, in Prudential Insurance Co. v. 
Morris, supra, that where a lawful wife, and a woman who had cohabited with 
the insured, both claimed the proceeds of a policy of insurance which designated 
the woman as beneficiary, and which described her as “wife,” parol evidence of 
the circumstances in which the parties lived and surrounding them when the 
policy was issued was admissible to explain the instrument, and to show the cir- 
cumstances under which it was executed. 

[11] It is not suggested that Annie Bell Sims was not entitled to payment 
of the proceeds if she was the person whom Will Sims intended to designate 
as his beneficiary. Assuming that the contract was made wholly for her benefit, 
it was not a wagering contract, and, though she had no insurable interest in 
Will Sims’ life, she is not the one who took out the contract so as to have ren- 
dered it void and unenforceable. Moreover, the situation is to be distinguished 
in a further respect from such cases as Keener v. Grand Lodge, 38 Mo. App. 
543; Grand Lodge v. Hanses, 81 Mo. App. 545; and Van Cleave v. Union Cas- 
ualty & Surety Co., 82 Mo. App. 668, where the incapacity of the claimant to 
recover as opposed to the lawful wife was held to be due to particular laws, 
or to the provisions of what is now section 6403, R. S. 1919, designating who 
may be named as beneficiaries in a certificate issued by a fraternal beneficial 
association. 


[12] Our conclusion is, therefore, that defendant’s proffered evidence was 
improperly excluded, and that its requested declaration of law was improperly 
rejected; and, further, that the prejudicial effect of such rulings which fore- 
closed to defendant the right and opportunity to offer its lawful defense, and 
which precluded the court as the trier of the facts from passing on the same, 
requires that the judgment rendered be reversed. If there are other errors 
among the several matters pointed out by appellant, and not discussed herein, 
they may not appear upon a retrial of the case. 

Accordingly, the Commissioner recommends that the judgment of the cir- 
cuit court be reversed, and the cause remanded. 


Per Curiam. The foregoing opinion of Bennick, C., is adopted as the opinion 
of the court. 
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The judgment of the circuit court is, accordingly, reversed, and the cause 
remanded. 

Becker and Nipper, JJ., concur. 

Haid, P. J., absent. 


BUSHKO vy. FIRST UHRO SLAVONIAN GREEK CATHOLIC SICK AND 
DEATH BENEFIT SOCIETY OF ST. MICHAEL 
THE ARCHANGEL. (No. 25.) 
Court of Errors and Appeals of New Jersey. Feb. 3, 1930. 
48 Atlantic Reporter 724. 
(Syllabus by the Court.) 
1. INSURANCE—WHETHER MEMBER OF BENEFIT SOCIETY HAD 

BEEN EXPELLED BEFORE HIS DEATH HELD FOR JURY. 

Under the circumstances of this case, it was question for the jury under proper 
instructions, whether the plaintiff's intestate, who in his lifetime had been a member 
of the defendant society had been expelled. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 


2. INSURANCE—NONPAYMENT OF DUES BY MEMBER OF BENEFIT 
SOCIETY INDEBTED TO MEMBER FOR BENEFITS DOES NOT 
WARRANT SUSPENSION. 

When the defendant society is indebted to a member for benefits to which he 
has become entitled, his dues and assessments may be set off against the same, so 
that nonpayment will not warrant his suspension. 

(For other cases, see Insurance, Dec. Dig. § 753[1].) 


3. INSURANCE— CONTRACT BETWEEN BENEFIT SOCIETY AND 
MEMBER HELD TO REQUIRE AFFIRMATIVE ACTION FOR EXPUL- 
SION OF MEMBER. 

_ The contract of the parties required that the defendant take some affirmative 
action before expulsion became effective. 

(For other cases, see Insurance, Dec. Dig. § 756[1].) 

Appeal from Supreme Court. 

Suit by Mary Bushko, administratrix of the estate of Anthony Tula, deceased, 
and administratrix of the estate of Annie Tula, deceased, against the First Uhro 
Slavonian Greek Catholic Sick and Death Benefit Society of St. Michael the Arch- 
angel. Judgment for plaintiff, and defendant appeals. Affirmed. 

Henry H. Rust and Andrew Foulds, Jr., both of Passaic, for appellant. 

Feder & Rinzler, of Passaic, for appellee. 

Boning, J. A verdict was recovered in the Bergen circuit in favor of the 
plaintiff, who sued as administratrix of Annie Tula’s estate, as administratrix of 
Anthony Tula’s estate, and as guardian of their minor children. The suit grows 
out of a contract made by Anthony Tula with the defendant society. The con- 
tract is evidenced by Tula’s application for membership. and the constitution and 
by-laws of the society. Only a part of the by-laws are printed. 

The defendant society has for its object the payment of sick and death benefits 
to members. It was organized May 2, 1890, and Tula became a member in December, 
1913, and regularly paid dues until March of 1925. 

Annie Tula was paralyzed for about ten years before her death October 13, 
1927. Anthony Tula fell ill in February of 1925. His feet were swollen and cover- 
ed with large boils, and he had a bad heart. He died February 22, 1927, from heart 
disease. There was testimony that during the entire period of his illness he was 
unable to work and was under a physician’s care. 

[1] The by-laws provide that sick benefits are not payable if the member is 
not prevented from following his usual occupation, and further that a physician 
must visit the member at least twice a: week. The society has a sick committee 
whose duty it is to visit the sick and afflicted and report to the society. 

The plaintiff, Mrs. Bushko, testified that from February, 1925, until Anthony 
was taken to the hospital August 19, 1925, he remained at her home and was so sick 
that he was unable to work, and was visited by physicians every day. She reported 
the condition of Anthony Tula and his wife to the society, both by word of mouth 
and by letter. However, the sick committee did not visit them. 

It is urged that there was no proof of medical attendance. On the proofs it 
was open to the jury to find compliance with the by-laws from the testimony ad- 
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duced. That the doctors, who attended Tula, were not called, does not strip Mrs. 
Bushko’s testimony of probative force. The by-laws do require immediate notice 
of illness, but they do not direct the form of such notice. The jury could find that 
there had been notice within the meaning of the by-laws. 

Of course, during Tula’s illness he did not keep up the payment of dues, and 
appellant claims that, since these payments were not kept up, he was not entitled to 
sick benefits and the right to recover death benefits also fell. The learned trial 
judge charged as follows: 

[2] “Where an association is indebted to a member for benefits to which he 
has become entitled, his dues and assessments may be set off against the same, so 
that their nonpayment will not warrant his suspension. 

“So you see, if you conclude that the decedent was entitled to the sick benefits, 
and he did not receive them, for the first thirteen weeks, he was entitled to $5 a 
week, and the balance of the time for which he was entitled to receive sick benefit, 
amount to $130. And I think the evidence in the case is that the amount due, upon 
which there was a suspension, is something over $12. If you conclude that the 
plaintiff was entitled to sick benefits, then I charge you, as a matter of law, that 
there was no justification for a suspension for the non-payment of dues under the 
death benefit certificate, but they should have offset those charges by deducting 
them from the sick benefit fund. But if you conclude that he was not entitled to 
sick benefits by reason of his failure to meet all conditions imposed upon him, by 
reason of his membership, then, of course, you are not to consider the sick benefits 
with relation to offsetting the claim for the dues under the death certificate.” 

This was a very clear statement of the law applicable to the situation involved, 
and it is apparent that the finding of the jury in favor of the plaintiff rests upon 
the proposition that the sick benefits were payable, and that either there was no ex- 
pulsion, or that such course was not justified under the by-laws. 

[3] The charge, in so far as it states that affirmative action in the expulsion of 
a member must be taken by the society, is an admirable exposition of the contract. 
The application for membership contains the following statement: 

“T enter this Society and desire to become an earnest member of the said So- 
ciety and will obey the by-laws and amendments of the Society. * * * I promise to 
pay the dues of the Society every month regularly and I will always give the 
Secretary my correct address. In case of any disaster happens to me I will not 
claim by benefit if I be three months in arrears. If I be notified by a registered 
letter sent by the Secretary of the Society and if I do not then settle my accounts 
I shall be expelled from the Society. If I settle my accounts after being notified 
by the Secretary of the Society I shall pay the fine of 25ct. for the trouble caused 
to the Society by me.” 

Certainly, it is only a fair conclusion from these words that some notification 
by registered letter was to be sent before expulsion became complete, and the court 
so construed the contract. 

There was no error in the amendment of the complaint in so far as Mrs. Bushko 
as guardian of the minor children was substituted for Mrs. Bushko as administra- 
trix of Annie Tula. There was no substantial change of parties or issues. The 
amendment, if necessary, was well within the sound discretion of the trial judge 

It is finally urged that the judgments should have been for smaller benefits 
Throughout the case the benefits recovered are those discussed by court and counsel 
as the amounts the plaintiff was entitled to, if she were entitled to recover. In 
the court’s charge, the amounts are again adverted to, and no exception was taken 
and no attempt was made to direct the court’s attention to the right of the matter 
Under the partial by-laws printed, it seems possible that there was error. We are 
not furnished, however, with the means to consider the question; there being no 
exception nor proof that there was error. Cases must be reviewed on the theory 
Ds br eae are tried. Schulz v. New York S. & W. R. Co., 87 N. Y. Law, 659, 

Of the other errors assigned, we need make no mention. 

Fao jedaneent “os 2 will be Scars 

For affirmance : e Chancellor, the Chief Justice, Justices Tr 
Kalisch, Black, Campbell, Lloyd, Case, and Bodine, oF Judges Ven Bodin ae 
Glennon, Kays, Hetfield, and Dear. . 
For reversal: None. 
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ARMENT v. METROPOLITAN LIFE INS. CO. (No. 453.) 
Supreme Court of New Jersey. Feb. 18, 1930. 
149 Atlantic Reporter 35. 

1. INSURANCE—EMPLOYEE NOT EMPLOYED WHEN GROUP INSUR- 
ANCE WAS ISSUED, AND INCAPACITATED AFTER FIVE MONTHS, 
HELD “NEW EMPLOYEE,” REQUIRING SIX MONTHS’ SERVICE BE- 
FORE COVERED. 

Employee not working for employer at time of issuance of group insurance 
policy, and incapacitated from further employment after working five months, held 
“new employee” within provision in policy providing that in no place shall employee 
be insured thereunder until completion of aggregate period of service of six months. 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 


2. INSURANCE—GROUP INSURANCE POLICY HELD TO COVER ONLY 
EMPLOYEES ACTUALLY WORKING WHEN POLICY BECAME EF- 
FECTIVE AND ABSENT EMPLOYEES AFTER RETURN IN GOOD 
HEALTH. 

Group insurance policy covering employees, providing that new employee shall 
be insured thereunder on basis upon which insurance on employees was originally 
granted, such insurance to take effect after six months from time employee entered 
employment and began work, held to cover only such employees as were actually 
at work when policy became effective and absent employees after their return to 
work in good health. 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 

3. INSURANCE—EMPLOYEE INCAPACITATED AFTER FIVE MONTHS’ 
SERVICE, BUT RECEIVING WAGES SUBSEQUENTLY, HELD NOT 
WITHIN GROUP POLICY COVERING EMPLOYEES ONLY AFTER 
SIX MONTHS’ SERVICE. , 
Employee totally incapacitated for further work after five months’ period of 

employment, but nevertheless carried on employer’s books and receiving money 
for several months subsequent to incapacity equivalent to wages, held not within 
group insurance policy covering employees providing that in no case shall employee 
be insured thereunder until completion of aggregate period of service of six 
months. 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 


4. INSURANCE — INSURER’S DELIVERY OF GROUP CERTIFICATE 
WITHOUT INQUIRING WHETHER ASSURED WAS STILL EMPLOY- 
ED HELD NOT WAIVER OF DEFENSE BASED ON LACK OR RE- 
QUIRED SERVICE. 

Insurer’s issuance of group certificate to employee without first inquiring 
whether assured was still employed held not to constitute waiver of any defense it 
might have under policy because employee had not completed aggregate period of 
service of six months as required before coming within terms of policy, since, if 
insurer was misled by employer’s books or employer’s representations that em- 
ployee was in actual service for six months, misleading representations would 
clearly void policy. 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 

Appeal from First District Court of Jersey City. 

Action by Alfred Arment against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed and rendered. 

Argued Jan. term, 1929, before Trenchard, Kalisch, and Lloyd, JJ. 

Perkins & Drewen, of Jersey City, for appellant. 

Pesin & Pesin, of Jersey City (Samuel Pesin, of Jersey City, of counsel), for 
appellee. 

Per CurtaAM.. There was a judgment rendered in the First district court of 
Jersey City, the trial judge, sitting without a jury, in favor of the plaintiff below, 
and against the defendant below, for the sum of $500. 

The appeal is before us upon an agreement between the attorneys of the re- 
spective litigants, submitting the minutes and proceedings of the trial of the case, 
as a true transcript of the minutes and proceedings thereof, and agreeing that the 
same shall be the state of case for appeal. ’ 4 

The plaintiff's action was brought upon a policy of “group insurance” issued by 
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the appellant company to the Bellman Brook Bleachery Company, insuring the lives 
of those employees of the Bleachery Company who qualified for the insurance, 
under the terms and conditions of the policy, and providing also for the payment of 
benefits to those of such qualified employees who qualified for the insurance, under 
the terms and conditions of the policy, and providing also for the payment of 
benefits to those of such qualified employees who should become wholly and perman¢ 
ently disabled while insured under the policy as employees of the Bleachery Com- 
pany. 

The policy in question contained the following clause: “New employees: Pro- 
vided however that in no place shall any employee be insured hereunder unless and 
until he has completed an aggregate period of service of six months.” 

[1] The group policy was issued to the employer September 10, 1920. At the 
time of the issuance of the group policy to the employer, the Bellman Brook 
Bleachery Company, the plaintiff was not one of its employees. The plaintiff be- 
came an employee on August 30, 1922, and his aggregate period of service ended 
January 30, 1923, thus, it appears that the full period of the plaintiff’s service was 
five months. We think, therefore, that under the facts stated, the plaintiff was a 
new employee, and, in order to have the benefit of the insurance, it was essential 
that he should be in the employ of the company for a period of service of six 
months. This he was evidently not. 

[2] It appears there was a certificate issued to the employer of the plaintiff 
for delivery to the latter upon his becoming assured, and this certificate bears the 
date of January 30, 1923, the date upon which he would have become insured un- 
der the group policy. The policy issued to the Bellman Brook Bleachery Company 
also contained the following clause: “Each new employee of the employer shall be 
insured hereunder on the basis upon which the insurance on the employees was 
originally granted, such insurance to take effect as and from six months from the 
time such new employee enters the employment of the employer and begins work.” 

A plain reading of the poli¢y can lead to no other conclusion than that the basis 
upon which the insurance was originally granted was that the employees be actually 
at work on the date when the policy became effective. As to those employees who 
were then absent, they were to receive the benefit of the insurance after their return 
to work in good health. ; 


[3] As has already been pointed out, plaintiff’s employment began August 30, 
1922, and, from the testimony offered in his behalf it appears that on January 30, 
1923, he became completely incapacitated for any employment whatever, but never- 
theless he was carried on the books of the company and received from his em- 
ployer payments of moneys for several months subsequent to his becoming in- 
capacitated, and it is to be gleaned from the testimony that the amounts so paid 
him were equal to the wages which he had been receiving before he became in- 
capacitated. . 


For the appellee, the contention is that, by reason of his being carried on the 
books of his employer, his six months’ period was completed on February 28, 1923, 
and that the policy became effective as to him. This would have been so if he had 
been actually working at that time. He left on January 30th, on the ground that 
he was incapacitated, and he never returned to work again. We cannot, without 
distorting the plain meaning of the provision in the policy declaring, “that in no 
case shall any employee be insured hereunder, unless and until he has completed an 
aggregate period of service of six months,” hold that, under the evidence, the ap- 
pellee had completed the six months’ service required by the policy. 

[4] It is further contended on behalf of the assured that, because of the de- 
livery of the policy to him, dated the 28th day of February, 1923, which was after 
a six months’ period of employment, that circumstances constituted a waiver of any 
right on part of the insurer to defeat payment of the said policy because the em- 
ployee did not complete an aggregate period of six months. The policy delivered 
to the assured is a certificate of insurance. These certificates are not issued by 
the employer, but by the insurance company, and are distributed among the em- 
ployers, manifestly to be given by the latter to those employees who had actually 
served six months. The claim is now made that because the issuance of such cer- 
tificate by the insurance company, on February 28, 1923, without first inquiring 
whether the assured was still in the employ of the employer, constituted a waiver by 
the insurance company of enforcing any defense that it might have on the 
policy, because of the lack of length of actual service of the employee. 
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We think this view is palpably unsound. If the insurance company was misled 
by the fact that it appeared on the books of the employer, or by the representation 
of the employer that the employee was in actual service of employment six months, 
and whereas that was not the fact, then it seems to us such misleading representa- 
tion would clearly void the policy. 

The result reached is that the judgment of the district court must be reversed, 
and judgment is directed to be entered in this court in favor of the defendant-ap- 
pellant against the plaintiff-appellee. 


McMULLEN yv. UNITED BROTHERHOOD OF CARPENTERS AND JOIN- 
ERS OF AMERICA, OF INDIANAPOLIS, IND. 
No. 3330. 
Supreme Court of New Mexico. Feb. 4, 1930. 
285 Pacific Reporter 489. 
(Syllabus by the Court.) 
INSURANCE—INITIATION OF BENEFICIAL MEMBER WITH KNOWL- 

EDGE OF AGE DISQUALIFICATION AND ACCEPTANCE OF DUES 

WAS WAIVER OF RESTRICTIONS IN CONSTITUTION AND LAWS 

OF BROTHERHOOD; BROTHERHOOD INITIATING MEMBER AND 

ACCEPTING DUES WITH KNOWLEDGE OF AGE DISQUALIFICA- 

TION WAS ESTOPPED FROM QUESTIONING STATUS. 

Restrictions in the constitution and laws of a brotherhood concerning age 
of beneficial members entitled to disability donations are waived, where, with 
knowledge of age disqualification, member is initiated and pays requisite dues 
which are accepted and retained, and such acts constitute estoppel. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 


Appeal from District Court, Bernalillo County; Helmick, Judge. 
Action by F. J. McMullen against the United Brotherhood of Carpenters and 


Joiners of America, of Indianapolis, Ind. Judgment for plaintiff, and defendant 
appeals. 


Affirmed. 

T. J. Mabry, of Albuquerque, for appellant. 

E. D. Lujan and George S. Klock, both of Albuquerque; for appellee. 

Catron, J. 

The United Brotherhood of Carpenters and Joiners of America appeals from 
a judgment in favor of one of its members in the sum of four hundred dollars. 

The material facts are: Appellee joined the order in 1903 and continued 
to be a member thereof until suspended in 1908 for nonpayment of dues; in 
1909 he applied for reinstatement, giving the date of his birth, which showed 
him to be a few months over the age of fifty; he was, in accordance with the 
requirements of appellant’s constitution and laws, initiated and admitted as a 
new member; in 1917, while working as.a carpenter, appellee suffered injury 
which totally disabled him in his trade; he filed his claim with the Brotherhood 
and exhausted all remedies within the order as required by appellant’s consti- 
tution and laws; from the time of his reinstatement and admission into the order 
as a new member until some time after the injury, he continually paid the dues 
required of a beneficial member, which the order, or its local union, accepted 
and retained. 

Appellant’s constitution and laws provide: 

“Section 45B. A member owing a local union any sum equal to six months’ 
dues shall be dropped from membership without a vote of the union, and his 
name be stricken from the books. After that he can be readmitted only as a 
new member, subject to such readmission fee as provided for in the By-laws of 
their Local Union or District Council, together with the sum of Three ($3.00) 
Dollars, which shall be forwarded to the Local where he was dropped. 


“Section 49A. A beneficial member to be entitled to donations must be not 
less than twenty-one and not over fifty years of age at the time of admission 
to membership and when he joined, must have been in sound health and not 
afflicted with any disease or subject to any complaint likely to endanger his 
health or cause permanent disability. 
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“Section 51A. Any beneficial member in good standing, who becomes per- 
manently disabled for life by accidental injuries received not less than one year 
after becoming a member, and is thereby totally incapacitated from ever again 
following the trade for a livelihood, shall be entitled to a disability donation 
as prescribed in these laws, and this shall relieve the United Brotherhood from 
any further obligation, and upon the payment of his claim the Financial Secre- 
tary shall strike his name from the books, and he shall not be eligible for re- 
admission in any Local Union of the United Brotherhood only as a honorary 
member.” 

They also provide, in section 52A, for the admission of apprentices and per- 
sons between the ages of fifty and sixty as semibeneficial members, but, as we 
understand, such members do not participate in total disability donations. 

Appellant contends that appellee, being over the age of fifty years when in- 
itiated into the union, was absolutely ineligible as a beneficial member and there- 
fore not entitled to any disability donation; that notwithstanding payment by 
appellee for many years immediately prior to his total disability, of the dues 
payable by a beneficial member and the acceptance and retention thereof by the 
Brotherhood, it could not waive the disqualification and pay the total disability 
claim contrary to the express inhibition in its constitution and laws contained. 

Appellant’s constitution and laws unquestionably fix the age limit of bene- 
ficial members and their participation in total disability donations. The evidence, 
however, discloses that the dues payable by beneficial and semibeneficial mem- 
bers are not the same; that appellee did not misrepresent his age but correctly 
gave it; that for many years he paid the dues required by a beneficial member, 
which the order accepted and retained. 

The order having without question accepted and retained such dues for some 
sixteen years must be deemed to have considered and classified appellee as a 
beneficial member. The record contains no pleading or suggestion of restitution 
by appellant. Under the circumstances, appellant not only waived appellee’s 
disqualification but is estopped from now questioning his status and rights as a 
beneficial member of the order. 45 C. J. (Mutual Benefit Insurance) §§ 119-120; 
19 R. C. L. (Mutual Benefit Societies) 102; Furey v. Supreme Council Catholic 
K. and L,, etc., 146 Ill. App. 168; Home Mut. Ben. Ass’n vy. Rowland, 155 Ark. 
450, 244 S. W. 719, 28 A. L. R. 86; Dromgold v. Royal Neighbors of America, 
261 Ill. 60, 103 N. E. 584; Richardson vy. Brotherhood of Locomotive F. & E., 70 
Wash. 76, 126 P. 82, 41 L. R. A. (N. S.) 320; Bailey v. Sovereign Camp, W. O. W., 
116 Tex. 160, 286 S. W. 456, 47 A. L. R. 876. 

Finding no error, the judgment of the trial court will be affirmed and it is so 
ordered. 

Bickley, C. J., and Parker, J., concur. 

Watson and Simms, JJ., did not participate. 


CALARCO v. JOHN HANCOCK MUT. LIFE INS. CO. 
Supreme Court, Appellate Term, Second Department. October 11, 1929. 
239 New York Supplement 12. 

1. INSURANCE—SOLICITING AGENT WHO RECEIVED AND DELIVER- 
ED POLICIES TO INSURED, HELD CLOTHED WITH APPARENT 
AUTHORITY TO REPRESENT INSURER. 

Uncontradicted proof that insured was ill for a long time before issuance of 
policies and that knowledge thereof was communicated to agent who solicited in- 
surance, and received policies from defendant company and delivered them, held 
to establish that agent was clothed with apparent authority to represent defendant. 

(For other cases, see Insurance, Dec. Dig. § 92.) 


2. INSURANCE—SOLICITATION OF INSURANCE AND DELIVERY OF 
POLICY KNOWING INSURED WAS IN ILL HEALTH WAIVED 
POLICY REQUIREMENT AS TO GOOD HEALTH OF INSURED ON 
DELIVERY OF POLICY. . 
Uncontradicted proof that insured was ill for a long timé before issuance of 

policies and that knowledge thereof was communicated to agent who solicited in- 

surance, made out, and had application signed, received policies from defendant 
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company, and delivered them, held to establish insurer’s waiver of policy provision 
that it should not take effect unless on its date insured should be in sound health. 
(For other cases, see Insurance, Dec. Dig. § 141[1].) 
3. INSURANCE—AGENT WAIVING LIFE POLICY PROVISIONS NEED 
NOT BE GENERAL AGENT. i a Sas 
It is not necessary that insurance agent waiving provisions of life insurance 
policy be a general agent. 
(For other cases, see Insurance, Dec. Dig. § 375[2].) 


Appeal from Municipal Court, Borough of Brooklyn, Fifth District. 

Action by Angelina Calarco against the John Hancock Mutual Life Insurance 
Company. From an adverse judgment, plaintiff appeals. Judgment unanimously 
reversed on the law and new trial granted. 

Argued September term, 1929, before Cropsey and Lewis, JJ. 

Louis J. Lefkowitz, of New York City, for appellant. 

Oeland & Kuhn, of New York City, for respondent. 

Per Curiam. Judgment unanimously reversed upon the law, and new trial 
granted, with $30 costs to appellant to abide the event. 

[1, 2] Plaintiff seeks to recover on three policies of insurance upon the life 
of her son, Vincent Calarco, an infant, in each of which policies she is named as 
the beneficiary. The policies were issued by the defendant after solicitation by its 
agent. Each policy contains the provision that it “shall not take effect unless upon 
its date the insured shall be alive and in sound health and the premium duly paid.” 
The record establishes that the insured was ill for a long time before the issuance 
of the policies, and knowledge of that fact was communicated to the agent who 
solicited the insurance, made out and had the application signed, received the poli- 
cies from the defendant, and delivered them. 

[3] That proof, uncontradicted, established that the agent was clothed with 
apparent authority to represent the defendant. The provision of the policy was 
waived by the defendant. McClelland v. Mutual Life Ins. Co., of New York, 217 N. 
Y. 336, 111 N. E. 1062; Ames v. Manhattan Life Ins. Co., 40 App. Div. 465, 58 
N. Y. S. 244, affirmed 167 N. Y. 584, 60 N. E. 1106. It is not necessary that the 
agent waiving be a general agent. McClelland v. Mutual Life Ins. Co. of New 
York, supra. 

It was error, therefore, to dismiss the complaint. 


GRABOWSKI v. LOTKO. 
Niagara County Court. February 11, 1930. 
239 New York Supplement 582. 

1. INSURANCE—WHERE INSURER DID NOT AGREE TO PAY INSUR- 
ANCE TO INSURED’S COUSIN WHO PAID PREMIUMS ON INDUS- 
TRIAL POLICY, BENEFICIARY WAS ENTITLED TO INSURANCE. 
Where there was no positive agreement made between insurance company and 

insured’s cousin who paid premiums on industrial policy containing facility of 

payment clause, to pay proceeds of policy to cousin on death of insured, insured’s 
mother, the beneficiary, was entitled to insurance as against cousin. 
(For other cases, see Insurance, Dec. Dig. § 585[2].) 


Action by Anna Grabowski, ,as administratrix of the goods, chattels, and cre- 
dits of Joseph Grabowski, deceased, against Julia Lotko. Judgment in accordance 
with opinion. 

Tuttle, Rice & Stockwell, of Niagara Falls, for plaintiff. 

Watts, Hunt & Findlay, of Niagara Falls, for defendant. 

Goi, J. On the 15th day of October, 1923, the Prudential Insurance Company 
of America issued what is known as an “Industrial Policy” on the life of Joseph 
Grabowski, now deceased. The plaintiff is the mother of the deceased, and de- 
fendant is a cousin of deceased. 

After the death of Joseph Grabowski, his mother, the plaintiff, was appointed 
administratrix of his estate by the Surrogate’s Court of this county. Thereafter 
she commenced an action against said insurance company and the said company in- 
terpleaded the defendant, and deposited the sum of $516.16 with the treasurer of 
this company to the credit of this action. ; ; 

The action was tried in this court, which must determine whether Julia Lotko, 
who paid the insurance premiums for a period of 125 weeks, at the rate of 30 
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cents per week, is entitled to the proceeds, or whether the mother, Anna Grabowski, 
administratrix of the estate of Joseph Grabowski, deceased, is entitled to these 
proceeds by virtue of her office and relationship, and the fact that she is the 
mother of deceased, and that she has paid for the funeral, or obligated herself to 
pay the same. : 

At the time of the issuance of this policy, plaintiff, individually, had insurance 
on the life of her son amounting to about $2,000. Defendant paid all the premiums 
on the policy involved in this action and contends that plaintiff refused to take out 
any insurance on her son in addition to what she already had. She contends that 
these matters were talked over at the time of the issuance of this policy, and that 
it was the understanding between the decedent, the insurance company, and herself 
that, in case of death of decedent, she would receive the proceeds of the policy. | 

Plaintiff claims that a life insurance company cannot be compelled by an action 
at law to pay the amount of a policy to any party other than the beneficiary, and 
that the insurance company cannot be compelled to make payment to this defendant 
under a clause in the policy providing that the company may make payment to any 
relative of the insured who appears to be equitably entitled thereto. 

This policy, like other industrial policies, has a “Facility of Payment” provision 
on the back of the policy. Said provision provides as follows: 

“It is understood and agreed that the said Company may make any payment of 
grant any non-forfeiture provision provided for in this Policy to any relative by 
blood or connection by marriage of the Insured, or to any person appearing to said 
Company to be equitably entitled to the same by reason of having incurred ex- 
pense on behalf of the Insured, for his or her burial, or, if the Insured be more than 
fifteen years of age at the date of this Policy, for any other purpose, and the pro- 
duction by the Company of a receipt signed by any or either of said persons or of 
other sufficient proof of such payment or grant of such provision to any or either 
of them shall be conclusive evidence that such payment or provision has been made 
or granted to the person or persons entitled thereto, and that all claims under this 
policy have been fully satisfied.” 

The insurance company did not elect to make payment under this clause, and, 
when the plaintiff commenced her action, the company elected to interplead and pay 
the money into court, whereupon this defendant was brought into the action. 

“Although this clause might give to the defendant an opportunity, which, it 
would seem, it should welcome, to pay to plaintiff the small sum which came 
due under this policy, it has chosen to stand on its strict legal rights. The clause 
last above quoted [Facility of Payment clause] is one with which defendant may 
comply, but it cannot be compelled to do so.” Nolan v. Prudential Insurance Co. 
of United States, 139 App. Div. 166, 168, 123 N. Y. S. 688, 689. 

Defendant contends that this court has jurisdiction to reform the contract 
of insurance to make it express the agreement between the parties. She further 
claims that the issuing of the policy in its present form by the insurance company 
under the circumstances had the force of a present election upon its part to exercise 
the option therein contained in favor of defendant. 

In support of her contention, the defendant relies upon the holding in the case 
of Shea v. United States Industrial Insurance Co., 23 App. Div. 53, 48 N. Y. S. 548; 
which latter case is supported in a decision by Mr. Justice Wheeler of this district 
in Re Barasowski v. Prudential Insurance Co. of America, 113 Misc. Rep. 248, 184 
N. Y. S. 264. 

It is apparent from the wording of these decisions that there were express 
promises of the latter insurance companies to pay to particular persons upon the 
death of decedents. With such an agreement as a part of the evidence in the case, 
the court in Tarasowski v. Prudential Insurance Co. of America, 113 Misc. Rep. 
248, 251, 184 N. Y. S. 264, 266, states: 


“In the Shea Case the court said that the promise to pay the party procuring 
the policy and paying the premiums—had the force of a present election upon part 
of the company to exercise the option in this regard in favor of the plaintiff. This 
does not change or vary the terms of the policy; it is an agreement in addition 
thereto and entirely consistent therewith, which may rest in parol and be enforced 
according to its terms.’ 


_“We do not understand that this doctrine has been * * * overruled by any 
decision, at least by any * * * courts of this state.” 


[1,2] In the present case I find no testimony bearing out the claim that a 
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positive agreement was made between the insurance company and the defendant 
to pay the proceeds of the policy to the defendant upon the death of decedent. 
There is no question but that she took out the policy, expecting that the money 
would be paid to her, but I find no such positive agreement made. Consequently, 
the case at issue is in point with the decision handed down in Nolan v. Prudential 
Insurance Co. of United States. 139 App. Div. 166, 123 N. Y. S. 688, and the 
plaintiff is entitled to recover. However, the defendant should recover from the 
estate the amount of premiums advanced by her, together with interest thereon. 

Let judgment be entered accordingly. 


VAN SAUN v. METROPOLITAN LIFE INS. CO. 
City Court of New York. Trial Term. October 10, 1929. 
239 New York Supplement 698. 

1. INSURANCE—PROVISION MAKING POLICY INCONTESTABLE AFTER 
IT HAS BEEN “IN FORCE” TWO YEARS, HELD INAPPLICABLE 
WHERE INSURED DIED BEFORE EXPIRATION OF SUCH PERIOD 
(INSURANCE LAW, § 101, subd. 2, as enacted by Laws 1922, c. 275, § 1). 
Clause in life insurance policy that policy “shall be incontestable after it 

has been in force for a period of two years from its date of issue,” not contain- 
ing words, “during the lifetime of the insured,” as provided by Insurance Law 
(Consol. Laws, c. 28) § 101, subd. 2, as enacted by Laws 1922, c. 275, § 1, 
held not to exclude defense of insured’s false representations in his application 
for policy, where insured died during the two-year incontestable period, and 
though insurer took no steps to contest policy until over two years after policy 
was issued; insurance contract not being “in force” after insured’s death, though 
obligation to pay in accordance with terms thereof continued. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


2. INSURANCE—REPRESENTATIONS IN LIFE POLICY APPLICATION, 
CONCEALING THAT INSURED WAS TREATED FOR JAUNDICE, 
ENLARGED LIVER, AND MYOCARDITIS, HELD TO DEFEAT 
RECOVERY ON POLICY. 

Representations in application for life policy that applicant had never been 
inmate of hospital, had never suffered disease of heart or liver, had not consulted 
physician for disease other than mentioned in application, and had not consulted 
or been treated by doctor in last five years preceding application, held to defeat 
right to recover on life policy where proofs of death showed that for several 
weeks, during year preceding issuance of policy he was treated by physician 
for jaundice, and that he was afflicted with enlarged liver and myocarditis for 
which he was treated in hospital. 

(For other cases, see Insurance, Dec. Dig. § 292.) 


Action by Mamie A. Van Saun against the Metropolitan Life Insurance 
Company. On defendant’s motion for judgment dismissing the complaint, and 
on plaintiff’s motion for judgment. Plaintiff’s motion denied, defendant’s motion 
granted, and verdict of jury for plaintiff set aside. 

Fred Flatow, of New York City, for plaintiff. 


Edward M. & Paul Grout, of New York City, for defendant. 

Ryan, J. This action was tried before the court and a jury, and a verdict 
rendered in favor of the plaintiff for the amount demanded in the complaint. 
The action arose upon two insurance policies issued on the life of Evout J. Van 
Saun. The first policy, upon which is predicated plaintiff’s first cause of action, 
was dated March 3, 1925. The second policy, constituting the basis of plaintiff’s 
second cause of action, was dated November 6, 1926. Each policy contained 
a two years’ incontestability clause, included within which was the following 
language: “This policy shall be incontestable after it has been in force for a 
period of two years from its date of issue except for non-payment of premius.’ 
The insured died on November 29, 1926. This action was commenced in May, 
1927, and the defendant’s answer was served on or after June 7, 1927. The 
defendant took no steps to contest the plaintiff’s claim or right under the policy, 
the subject of the first cause of action, until the service of its answer. The 
insured in his application for the 1925 policy represented that he had never been 
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an inmate of a hospital, had never suffered from a disease of the heart or liver, 
had not consulted a physician for a disease other than as mentioned in the 
application, and that he had not consulted or been treated by a doctor in the 
last five years preceding the date of the application. With respect to the appli- 
cation for the second policy, he made representations similar to those above 
described, and in addition said he had never been sick of anything of importance, 
that his health was good, and that he had no physical or mental defect or infirmity. 
The proofs of death showed that during the year 1924 he was treated by a 
physician for jaundice for several weeks, that he was afflicted with an enlarged 
liver and myocarditis, and that he was treated in the Fifth Avenue Hospital. 
The defendant claims that because of these misrepresentations the policy became 
void. 

[1] The principal point to be determined in connection with the various 
motions made by counsel on both sides is an interpretation of the words, “this 
policy shall be incontestable after it has been in force for a period of two years from 
its date of issue.” Both sides have submitted exhaustive briefs, which the court 
acknowledges with appreciation. Plaintiff lays much stress upon the authority of 
Wolpin v. Prudential Ins. Co. of. America, 223 App. Div. 339, 228 N. Y. S. 78, 79, 
for the proposition that, after the expiration of the period stated, the defendant 
cannot assert any defense to the policy. A reading of the opinion in that case dis- 
closes that the language used in the policy was as follows: “This policy shall be 
incontestable after one year from its date, except for nonpayment of premium”— 
and held that the death of the insured within the incontestability period did not 
suspend the operation of that clause. Counsel then cites what he terms to be the 
leading case in this country on the question at issue. Mutual Life Ins. Co. of N. 
Y. v. Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102. 
The incontestability clause in the policy in which case was to the effect that the 
policy would be incontestable providing “two years shall have elapsed from its date 
of issue,” and the court held that the provision of incontestability after a certain 
period from the date of the policy applies where the period elapses after the death 
of the insured. In all the other cases cited by plaintiff the incontestability clauses 
were to the same effect. Those cases seem to me to be readily distinguishable from 
the instant case, where the policy provided that it shall be incontestable “after it 
has been in force for a period of two years from its date of issue.” The distinction 
between the two clauses is apparent, and it seems to me material. That brings us to 
the main proposition involved in the case at bar. Chapter 275, Laws 1922 (section 
101 of the Insurance Law) subd. 2, provides: “A provision that the policy shall be 
incontestable after it has been in force during the lifetime of the insured for a 
period of two years from its date of issue except for non-payment of premiums 
and except for violation of the conditions of the policy relating to military or naval 
service in time of war.” The policy involved here omitted the words “during the 
lifetime of the insured,” as contained in subdivision 2 (above quoted), but did use 
the words “in force * * * for a period of two years from its date.” Now what 
interpretation must we place upon the words “in force” as above quoted? There 
is no doubt but that the aspect of a contract of life insurance changes upon the 
death of the insured, for upon the happening of that event the risk no longer exists. 
The obligation to pay in accordance with the terms of the policy continues, but 
the contract of life insurance cannot then be said to be “in force.” It has been 
transformed into a liquidated debt by the happening of the contingency theretofore 
provided for. McDonnell v. Mutual Life Ins. Co. of New York, 131 App. Div. 
643, 116 N. Y. S. 35. The identical wording here under consideration was inter- 
preted by the Appellate Division, Second Department, in the case of McKenna v. 
Metropolitan Life Ins. Co,, 220 App. Div. 53, 220 N. Y. S. 568, 574, on a motion 
for summary judgment. Mr. Justice Manning, writing for the majority of the 
court, discussed numerous authorities, and concluded that, “Where the incontestable 
clause paralleled the clause in the instant case, I fail to see how we can say as mat- 
ter of law that under the clause in question the policy outlived the death of the 
insured. * * *” 

[2] From the foregoing it seems to me that, the insured having died within the 
period as stated in the incontestability clause, the defendant therefore had a right to 
contest the policies. This it has done, alleging misrepresentations by the insured 
in his applications for the policies in question in that he made misstatements as to 
whether or not be had ever suffered from any ailments or diseases of certain 
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organs, or whether or not he had ever consulted a physician within the preceding 
five years, and whether or not he had ever been an inmate of a hospital within the 
five years preceding the date of his application. Defendant’s Exhibit A (proof of 
death) sets forth that the insured was treated for gravel during the year 1923 
at the Fifth Avenue Hospital. Defendant’s Exhibit B (declarations made by the 
claimant) sets forth by Dr. Thomas, the family and attending physician, that the 
chief cause of death was lobular pneumonia and the contributing cause myocarditis. 
The same exhibit further shows that during the year 1924 he treated him for 
jaundice for several weeks; and, in reply further to item 14, “Was deceased afflicted 
with any infirmity, deformity or chronic disease? If so, please specify,” there is 
written “Enlarged liver,” “Myocarditis.” The same exhibit under item 16 also 
states that the deceased was treated at the Fifth Avenue Hospital, the time of 
which treatment is not mentioned, and we may assume that it was the same period 
that is referred to in the testimony of the plaintiff. Defendant’s Exhibit C (a 
photostatic copy of the certificate of death of the insured, which appears to have 
been signed by the same Dr. Thomas) states that the duration of the contributing 
causes to the insured’s death covered a period of three years prior to November, 
1926. As to those conditions or statements there was no contradiction or explana- 
tion on the part of the plaintiff. The defendant, in seeking information as to the 
physical condition of the insured, was entitled to have correct answers to the in- 
quiries made in the applications, particularly so if they were material to his pre- 
vious condition of health, so that the defendant might acquire information concern- 
ing same. Following the contention of the plaintiff as to the materiality of the 
replies made by the insured in his application for the policies in question, is it not 
reasonable to assume that had he stated the fact that he had been in a hospital 
for two weeks for observation that the defendant would have made further inquiries 
to ascertain the reasons therefor? And, upon acquiring that knowledge, would the 
insurance company have issued the policies? The fact that his answers in his ap- 
lications were in the negative as to insured’s prior condition were contrary to what 
the insurance company was entitled to know before it issued the two policies. In 
view of the foregoing, it is unnecessary to pass upon the other points raised in 
plaintiff’s brief. 

I am of the opinion that the defendant’s motion for judgment dismissing the 
complaint should be granted, plaintiff’s motion for judgment for the plaintiff on 
oe cause of action denied, and the verdict of the jury set aside. Exception to 
plaintiff. 


BRAMS v. NEW YORK LIFE INS. CO. 
Supreme Court of Pennsylvania. -Jan. 6, 1930. 
148 Atlantic Reporter 855. 

1. INSURANCE—INSURANCE CONTRACT PROVISIONS, IN CASE OF 
AMBIGUITY, WILL BE VIEWED IN LIGHT MOST FAVORABLE TO 
INSURED. : 2 48 
Life insurance contract provisions in case of doubt or ambiguity, will be 

viewed in light most favorable to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE—INTERPRETATION OF LIFE INSURANCE CONTRACT 
WORKING FORFEITURE MUST BE AVOIDED IF POSSIBLE. 

An interpretation of life insurance contract which would work forfeiture must 
be availed if possible. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE—INSURED’S ILLNESS IN ITSELF FURNISHED NO EX- 
CUSE FOR NONPAYMENT OF LIFE INSURANCE PREMIUMS. 
Insured’s illness in itself furnished no excuse for nonpayment of premiums in 

accordance with life insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

4. INSURANCE—LIFE INSURER WAS UNDER NO OBLIGATION TO 
GIVE FORMAL NOTICE OF FORFEITURE FOR NONPAYMENT OF 
PREMIUM. <a ; , 

Life insurance company was under no obligation to give formal notice of 
forfeiture for nonpayment of premium. 
(For other cases, see Insurance, Dec. Dig. § 310[2].) 
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5. INSURANCE—PROOF PRESENTED BEFORE DEFAULT IN PAYMENT 
OF PREMIUM OF TOTAL DISABILITY FOR THREE MONTHS WAS 
NECESSARY TO MAKE LIFE INSURER LIABLE UNDER DISABIL- 
ITY CLAUSE, WHERE INSURED WAS IN DEFAULT AT DEATH. 
Under life insurance policy clause providing in effect that, upon receipt at com- 

pany’s home office before default in premium payment of due proof, insured was 

totally disabled, or if proof submitted was not conclusive as to permanency of 
disability, but established insured was, and for period of not less than three con- 
secutive months immediately preceding receipt of proof had been, totally 
disabled, benefits following would be granted, proof before default of total dis- 
ability for three prior consecutive months must have been presented to company to 
make insurer liable where insured was in default at death. 

(For other cases, see Insurance, Dec. Dig. § 362.) 


6. INSURANCE—LETTER TO INSURER STATING INSURED WAS SICK 
AND WOULD PAY PREMIUM AS SOON AS HE GOT WELL WAS 
NOT COMPLIANCE WITH DISABILITY CLAUSE. 

Letter to insurance company merely stating that insured was sick and would 
pay premium as soon as he got well held not compliance with clause of life insur- 
ance contract with reference to disability, which required proof to be presented to 
company, before default, of total disability for three prior consecutive months. 

(For other cases, see Insurance, Dec. Dig. § 362.) 


7. INSURANCE—WHERE THERE WAS NO PROOF OF TOTAL DIS- 
ABLEMENT EITHER BEFORE PREMIUM PAYMENT BECAME DUE 
OR DURING MONTH’S GRACE THEREAFTER, PAYMENT WAS NOT 
WAIVED UNDER DISABILITY CLAUSE. 

Where there was no proof of total disablement of insured, as designated in life 
insurance policy, either before premium payment became due or during month’s’ 
grace thereafter, payment of premium was not waived under clause relating to dis- 
ability, which required proof to be presented to company, before default, of total 
disability for three prior consecutive months. 

(For other cases, see Insurance, Dec. Dig. § 362.) 


8. INSURANCE—LIFE POLICY PROVISION RELATING TO RESTORA- 
TION OF POLICY WHERE INSURED, BECOMING TOTALLY DIS- 
ABLED, DEFAULTED IN PREMIUM PAYMENT, REQUIRED PRE- 
SENTATION OF PROOF OF TOTAL INCAPACITY TO WORK FOR 
THREE MONTHS. 

Provision of life insuarnce policy to effect that, in event of default in payment 
of premium after insured became totally disabled, policy would be restored and 
benefits would be same as if default had not occurred, provided due proof. that 
insured had been continuously, from date of default, totally disabled, and that 
such disability would continue for life or had continued for period of not less than 
three consecutive months, was received by company not later than six months after 
default, held to require proof of total incapacity to work, which had continued for 
three months. 

(For other cases, see Insurance, Dec. Dig. § 362.) 


Appeal from Court of Common Pleas No. 2, Philadelphia County; Horace 
Stern, President Judge. Action by Lina Brams against the New York Life 
Insurance Company. From a judgment for defendant, plaintiff appeals. Affirmed. 


Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, 
Sadler, and Schaffer, JJ. 


Matthew K. Stevens and A. J. Nydick, both of Philadelphia, for appellant. 

Arthur G. Dickson, of Philadelphia, for appellee. 

SapLER, J. William Brams was insured by the defendant company on February 
11, 1929, for $3,000, which issued its policy naming Lina Brams, the mother and 
present plaintiff, as beneficiary. By the contract, the insured agreed to pay a semi- 
annual premium. The amount due on August 11th of the same year was left un- 
satisfied, and no reason given for the default until September 6th, when, as the 
jury has found, a letter was sent to the insurer by a sister, stating that her brother 
was sick, and that he would pay the sum owing as soon as he “got well” and “on 
his feet.” No notice of any permanent disability then existing was furnished, nor 
was any payment of the overdue premium then or thereafter made by the bene- 
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ficiary. Brams died on November 2lst, and subsequently a claim for the amount 
of the insurance was presented. A refusal to comply with the demand led to the 
institution of the present suit. One question of fact, as to whether the letter of 
September 6th had been forwarded, was submitted to the jury, which found affiirma- 
tively. The right to recover under the terms of the contract, notwithstanding the 
receipt of the communication referred to, was reserved, and, after due considera- 
tion, judgment was entered for defendant, from which this appeal was taken. 

[1-4] The correctness of the conclusion reached depends upon the construction 
of the terms of the written contract, having in mind that, in case of doubt or am- 
biguity, its provisions will be viewed in the light most favorable to the insured, 
since, if possible, in such cases, an interpretation which would work a forfeiture 
must be avoided. Stipcich v. Metropolitan Life Ins. Co., 277 U. S. 311, 48 S. Ct. 
512, 72 L. Ed. 895; McMaster v. New York Life Ins. Co., 183 U. S. 25, 22 S. Ct. 10, 
46 L. Ed. 64. The first premium had been paid, but the second became due on 
August 11th, and it was not liquidated. No reason for the default was given until 
September 6th, when the company was advised of the insured’s illness, but that in 
itself furnished no excuse for noncompliance with the terms of the contract. Smith 
v. Penn Mutual L. Ins. Co., 11 Wkly. Notes Cas. 295; 14 R. C. L. 987;5 R. C. L. 
Supp. 3723; note A. L. R. 318. The policy expressly provided that: “All premiums 
are payable on or before their due date at the home office of the company. * * * The 
payment of the premium shall not maintain the policy in force beyond the date 
when the next payment becomes due, except as to the benefits provided for herein 
after default in premium payment.” The obligation of defendant therefore ceased 
on August 11th, when the insured failed to pay the amount due, and no recovery 
could be had, unless liability was extended by other clauses of the contract referred 
to. The company was under no obligation to give formal notice of forfeiture. 
Lantz v. Vermont L. Ins. Co., 139 Pa. 546, 21 A. 80, 10 L. R. A. 577, 23 Am. St. 
Rep. 202; Rhodes v. Royal Union Mutual L. Ins. Co., 56 Pa. Super. Ct. 233. 


The first exception reads as follows: “If any premium is not paid on or before 
the day it falls due the policyholder is in default; but a grace of one month * * * 
will be allowed for the payment of every premium after the first, during which 
time the insurance continues in force.” By this provision the insurance was con- 
tinued effective for an additional month, during which the overdue premium could 
be paid, but this was not done either by the insured or the beneficiary. For that 
period he was “in default,” but an actual satisfaction of the sum owing during the 
time fixed would have made possible a recovery. Gottlieb v. Lincoln Mutual L. 


Ins. Co., 225 Pa. 102, 73 A. 1057, 133 Am. St. Rep. 856; McMaster v. New York 
Life Ins. Co., supra. 


[5,6] The contention is made that liability exists, notwithstanding insured was 
“in default,” because of another provision, which reads: Upon receipt at the com- 
pany’s home office, before default in payment of premium, of due proof that the 
insured is totally disabled as above defined, and will be continuously so totally dis- 
abled for life, or if the proof submitted is not conclusive as to the permanency of 
such disability, but establishes that the insured is, and for a period of not less than 
three consecutive months immediately preceding receipt of proof has been, totally 
disabled as above defined, the following benefits will be granted.” To come within 
this exception there must be presented to the company proof before default of the 
total disability for three prior consective months. Here the only paper relied on 
is the letter of September 6, stating merely that the insured was sick, and would pay 
as soon as he got well, clearly not a compliance with the provisions of the contract. 
The incapacity which must be established is defined in the policy. It appears “when 
ever the insured is so disabled by bodily injury or disease that he is wholly pre- 
vented from performing any work, from following any occupation, or from engag- 
ing in any business for remuneration or profit.” The notice relied on gave no in- 
dication that total disability had existed for the time fixed prior to the default, or 
even that such physicial condition was present on September 6th. Though sent 
within the grace period of one month allowed for the payment of overdue pre- 
miums, it did not comply with the express requirement of the policy when a waiving 
of necessity to pay arising from total disability was sought, and therefore it is not 
applicable in determining the rights of the parties here. In this regard, the case 
of Minnesota M. Life Ins. Co. v. Marshall (C. C. A.) 29 F.(2d) 977, relied on by 


appellant, is to be distinguished, for there no formal proof of further incapacity 
was required. 
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[7] Even if sufficient proof of total disability had been furnished within the 
grace period, it would have been insufficient because of failure to supply it prior to 
“the default,” defined in the policy as to the time when the premium was by its 
terms fixed as payable, notwithstanding the special benefit granted of leave to make 
payment within a month thereafter. As was said by the court below: “What the 
waiver obviously was intended to cover was in regard to premiums falling due 
after the occurrence of a state of total disability, not premiums which fell due 
while the insured was still in a state of good health.” In the present case, there was 
no proof of a total disablement as designated in the policy, either before the pay- 
ment became due or during the month’s grace thereafter. In AXtna Life Ins. Co. 
v. Palmer, 159 Ga. 371, 125 S. E. 829, cited by plaintiff, the proof was to be fur- 
nished six months before the installment became payable to the beneficiary, and it 
was held a recovery could be had though the inability to perform any labor did not 
begin until within the grace period allowed for payment of the premium. The 
case at bar presents a different situation, and the authority cited is not controlling 
here. 

[8] It is contended that, even if what has been said is legally accurate, yet 
plaintiff is entitled to recover by reason of still another clause in the contract, which 
reads: “In event of default in payment of premium after the insured has become 
totally disabled as above defined, the policy will be restored and the benefits shall 
be the same as if said default had not occurred, provided due proof that the insured 
is and has been continuously from date of default so totally disabled and that such 
disability will continue for life or has continued for a period of not less than three 
consecutive months, is received by the company not later than six months after said 
default.” We cannot see that this aids the beneficiary in the present case. It like- 
wise requires proof of a total incapacity to work which has continued for three 
months. There was no notice given September 6th of any such condition of the 
Insured, but only of a temporary illness, nor was such proof of disability filed before 
the end of the grace period, showing its continuance for three months. Indeed, the 
letter indicated the contrary. The record fails to show that the required informa- 
tion was given at any time prior to the death of the insured. If it had been furnished 
before the date fixed for the payment of the premium, or even within one month 


thereafter, and had disclosed a disability existing for three months before, there 
might be some force in appellant’s argument that, under such circumstances, the 
policy was to be reinstated, though the insured was undoubtedly in default; yet no 
such proof was supplied. 

An examination of the entire contract convinces us that it was correctly con- 
strued by the court below, and the right to recover properly denied. 

The judgment is affirmed. 


McCUTCHEN v. PACIFIC MUT. LIFE INS. CO. (No. 12786.) 
Supreme Court of South Carolina. Dec. 13, 1929. 
151 Southeastern Reporter 67. 

1. INSURANCE—“PERMANENT TOTAL.DISABILITY” NEED NOT 
WHOLLY PREVENT INSURED FROM PERFORMING ANY GAIN- 
FUL WORK. 

Under policy insuring against “permanent total disability,” defined therein 
as disability caused by injury or disease which totally and permanently (or con- 
tinuously for 90 days) prevents insured from performing any work or engaging in 
any occupation or profession for compensation or profit, it is not necessary that 
insured be wholly prevented from performing any work or engaging in any 
gainful occupation, if he be disabled from following the accustomed trade or 
busjness for which he has been trained. 

[Ed. Note—For other definitions, see Words and Phrases, Third Series, 
Permanent Total Disability.] 

(For other cases, see Insurance, Dec. Dig. § 524.) 


2. INSURANCE—INABILITY TO DO SUBSTANTIALLY ALL MATERIAL 
ACTS NECESSARY TO OCCUPATION CONSTITUTES “PERMANENT 
TOTAL DISABILITY.” 

_ Within policy insuring against permanent total disability from injury or 
disease, inability to do substantially all material acts necessary to conduct or 
prosecution of business or occupation in substantially the usual and customary 
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manner constitutes “permanent total disability,” and absolute helplessness is not 
necessary. 


(For other cases, see Insurance, Dec. Dig. § 524.) 


3. INSURANCE—INABILITY TO DO ONE OF SEVERAL NECESSARY 
are IN PERFORMANCE OF BUSINESS CONSTITUTES “DISABIL- 


Within policy insuring against permanent total disability from accident or 
disease, if insured, in prosecution of his business, has to do several acts or per- 
form several kinds of labor, incapacity to do and perform one of them con- 
stitutes “disability,” if resulting in loss of time in his business or occupation. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

4. INSURANCE—ABSOLUTE PHYSICAL DISABILITY IS NOT ESSEN- 

TIAL TO “TOTAL DISABILITY.” 

Within policy insuring against permanent total disability from accident or 
disease, “total disability” does not contemplate absolute physical disability to 
transact any kind of business relating to one’s occupation, 1f common care and 
prudence require insured to desist from transacting business in order to effect 
a cure or prevent business from becoming unprofitable. 

(For other cases, see Insurance, Dec. Dig. § 524.) 


8. INSURANCE—WHETHER TOTAL DEAFNESS CONSTITUTED PER- 
MANENT TOTAL DISABILITY HELD A QUESTION FOR THE JURY. 
Evidence held to make a question for the jury as to whether total deafness 

of proprietor and general manager of a mercantile corporation constituted per- 

manent total disability within insurance policy insuring against permanent total 
disability caused by injury or disease. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Cothran, J., dissenting. 

Appeal from Common Pleas Circuit Court of Lee County; R. W. McLendon, 
Special Judge. 

Action by Thomas E. McCutchen against the Pacific Mutual Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. Affirmed. 

The charge was as follows: 

“Gentlemen, this is an unusual duty for me, but it becomes my duty to charge 
you as to the law governing the issues involved in this case, and it is right smart 
of a task. What I shall say to you will not be offhand, but will be almost en- 
tirely in writing. I have done that for the purpose of saying as exactly as I 
can what I should say to you. Now you don’t have to listen at the lawyers in 
the case, but you are almost compelled to listen at what I have to say, whether 
you want to or not, because you must make a finding in the light of the law— 
that is, according to the testimony, governed by the law as.I shall give it to 
you. Now I will try not to go too fast, and 1 shall try to emphasize certain 
things, so that you may fully understand it. 

“The plaintiff, Thomas E. McCutchen, brings this action against the Pacific 
Mutual Life Insurance Company of California, alleging that the defendant is 
a corporation and is engaged in the business of insuring persons against loss 
of life, health, earning capacity, and disabilities caused by accidental bodily 
injury and disease, and that it is doing business in Lee county, S. C. 

“He further alleges that, in consideration of the payment of the annual pre- 
mium of $234.80, the defendant issued to him a certain insurance policy, dated 
on the 7th day of March, 1924, whereby it insured his life; and he states that 
said policy contained a total disability clause, whereby the defendant agreed 
that, in the event that the plaintiff should become totally disabled from acci- 
dent or disease, to pay to the plaintiff a monthly sum of $75, during the continu- 
ance of such total disability, and to waive the payment during such total disability 
of all premiums thereafter becoming due on said policy or during the continuance 
of such disability; and he further states that he has paid the defendant all of the 
premiums becoming due on this policy pursuant to its requirements. 

“He alleges that on or about the 10th to the 15th day of June, 1927, he 
became totally disabled by reason of disease, and that since that time he has 
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been entirely unable to perform any work or engage in any occupation or pro- 
fession for wages, compensation, or profit, and that such disability is total and 
has continued from said time and still continues, and that by reason thereof 
he is entitled to be paid by the defendant the sum of $75 per month from the date 
of such disability. 


“He further alleges that about the middle of September, 1927, he made proof 
of the disability above referred to, and made demand upon the defendant for 
the payment of the indemnity sum of $75 per month, which demand was refused. 


“He states that since the commencement of this action, and before March 
17, 1928, in order to protect his rights under said policy, he paid the premium 
claimed by the defendant as due on March 17, 1928, in the sum of $234.80, which 
payment he alleges was made under protest and with the understanding that 
he waived no right claimed under the policy by reason of such disability; but 
that he made such payment to prevent the defendant from claiming that the 
policy had lapsed, and that he made the payment with notice that suit would 
be brought to recover it back. 


“He states that the amount due up to the Ist day of June, 1928, is the sum 
of $900 monthly indemnity, and the sum of $234.80, which was paid as a pre- 
mium, together with interest on all of these amounts, and he prays for judg- 
ment in the sum of $1,134.80 and interest. 


“Now the defendant comes in and answers the complaint which I have 
stated the substance of; this answer being the defendant’s pleadings with refer- 
ence to the matter alleged in the complaint. In its answer the defendant denies 
every allegation in the complaint which it does not thereinafter specifically 
admit. Then the defendant specifically admits by its answer so much of para- 
graph 1 as alleges that the defendant is a corporation organized and existing 
under the laws of California, and is engaged in the business of insuring persons 
against loss of life, health, earning capacity and disabilities caused by accidental 
bodily injury and disease. 


“It further admits so much of paragraph 2 as alleges that on or about the 17t 
day of March, 1924, the defendant, in consideration of the payment by the plaintiff 
of the sum of $234.80, issued its certain policy of insurance covering the life of the 
plaintiff, said policy being numbered 536621; and it further alleges that such dis- 
abilities as it contracted to insure against are fully set out in the policy of insurance 
on page 2 of the same, a part of said provision being as follows—I will read from 
the answer of the defendant (reading) : 


““Permanent Total Disability Benefit. Should the Insured, before the an- 
niversary of this Policy nearest the date on which he shall attain the age of sixty 
years and while this Policy is in full force and no premium thereon in default, be- 
come permanently totally disabled, as hereinafter defined. The Company, subject 
to the conditions hereinafter set forth, will waive the payment of all future pre- 
miums required under the conditions of the policy as they become due and pay the 
insured a monthly income of $75, such waiver to be effective and the first of such 
monthly income payments to become due and the period of liability to commence 
as of the date of receipt at the Home Office of the company of due written proof 
of such disability and a subsequent payment to be made on the first day of each 
month thereafter during the continuance of such disability. Such waiver of pre- 
miums and income payments shall not affect any other benefits or values provided 
under the policy. 

“Permanent total disability, as used herein, is defined to mean: 

“1. Disability caused by accidental bodily injury or disease which totally and 
permanently prevents the insured from performing any work or engaging in any 
occupation or profession for wages, compensation or profit; or 

“2. Disability caused by accidental bodily injury or disease which totally pre- 
vents the insured from performing any work or engaging in any occupation or pro- 
fession for wages, compensation or profit and which shall have totally and contin- 
uously so prevented the insured for not less than ninety days immediately preceding 
the date of receipt of due written proof thereof; or 

“*3. The irrecoverable loss of the entire sight of both eyes, or the amputation 
at or above the wrist or ankle of both hands or both feet or a hand and foot, if such 
loss or amputation is caused by accidental bodily injury or disease.’ 
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“And it denies each—that is, the defendant—and it denies each and every other 
allegation contained in paragraph 3; that is, of the complaint. 

“The defendant in paragraph 5 of its answer admits so much of paragraph 4 
of the complaint as alleges that the plaintiff, during the month of September, 1927, 
made claim and demand upon it for the payment of $75 per month; but it denies any 
liability to said plaintiff, for the reason that it alleges that the said plaintiff is not 
now, nor has he been at any time during the life of the said policy of insurance, 
totally and permanently disabled, as stipulated in said policy; and it denies each 
and every other allegation contained in paragraph 5 of the complaint. 


_ “Thus, gentlemen, it is seen that certain allegations of the complaint are ad- 
mitted by the defendant and certain other material allegations are denied. By 
the denial of the material allegations of the complaint the plaintiff is put to the 
proof of such allegations; and it is incumbent upon him to prove such material 
matters as are denied by the greater weight of the evidence or the preponderance 
of the evidence. The expression, ‘greater weight or preponderance of the evidence,’ 
means just what it says; that is, that, if the weight of the evidence of the defend- 
ant’s side equals the weight of the evidence on the plaintiff’s side, the scales would 
be balanced, and the plaintiff under such circumstances will have failed to establish 
the matters required to be established by the greater weight of the evidence. In 
other words, to determine the greater weight of the evidence, the jury must im- 
agine a scale by which the evidence on each side is accurately weighed, and in 
their mind they put the evidence of the plaintiff on one side of the scale and the 
evidence of the defendant on the other, and, if the side of the scale containing the 
evidence of the plaintiff does not go down and outbalance the evidence on the 
part of the defendant, then the plaintiff has failed to produce the required degree 
of proof to establish his case, and the recovery in such case would be for the de- 
fendant. 

“A policy of insurance is a contract, and, when parties enter into a contract 
and define their rights and duties by the terms of that contract, then it is the pur- 
pose of the law to hold both to the performance of the terms of the contract which 
they have voluntarily entered into. The parties have fixed their rights by the four 
corners of the contract, and the court and the jury must look to the contract for 
the determination of the rights of the parties. It is admitted in this case that the 
policy of insurance which has been introduced in evidence was issued to the plain- 
tiff by the defendant, in consideration of the payment of $234.80 premium, and 
that to keep said contract or policy of insurance in force it was necessary for the 
plaintiff to annually pay this premium to the defendant, unless by the terms of the 
policy the payment of that premium was for any purpose waived or dispensed 
with, and, if it was, then the contract would continue in force, notwithstanding the 
failure to pay the premium; it being undisputed, I can tell you in this case, that 
all premiums which could be required paid have been paid, and at this time the 
policy of insurance which has been introduced in evidence is a valid and existing 
contract between the plaintiff and the defendant. 


“The plaintiff contends in his complaint that, by reason of certain disabilities 
suffered by him, he has become permanently and totally disabled, and that, because 
of certain policy provisions and his condition, the defendant is required to pay to 
him the sum of $75 per month from the commencement of his disability to and 
including the lst day of June, 1928, and that, because of the fact that he has paid 
a premium amounting to $234.80, which under the provisions of the policy and his 
condition the payment of which the defendant had waived, he is entitled to recover 
back that sum in addition to the monthly payments claimed. Those claims by the 
plaintiff are disputed by the defendant, and it contends in its answer that it is not 
liable to the plaintiff for these sums of money, because it says that the plaintiff is 
not now, nor has he at any time during the life of the policy of insurance been, 
totally and permanently disabled, and that makes the issues which you are to de- 
termine. The existence of the contract is not disputed, the provisions of the con- 
tract are not disputed, but the condition of the plaintiff—that is, whether or not the 
plaintiff is permanently and totally disabled—is disputed. That is the issue which 
you are to determine in this case. 


“If you find that the plaintiff is, according to the definition of the terms and 
the construction of the contract which I shall hereafter give you, permanently and 
totally disabled, within the meaning of those terms as used in the contract, then it 
will be your duty to find for the plaintiff, the amount of your verdict to be deter- 

















Life] McCutchen v. Pacific Mutual Life Ins. Co. 925 









mined by you from the evidence in the case and the construction of the contract 
which I shall make. If, however, you find that the plaintiff is not permanently and 
totally disabled, according to the definition of such terms as I shall hereafter give 
you, then it will be your duty to find for the defendant, because, in such case, 
the plaintiff would not be entitled to recover at all. 

“Therefore it is seen that your duty will be to inquire and determine from the 
evidence in the case and the weight of the evidence in the case whether or not the 
plaintiff is permanently and totally disabled within the meaning of those terms as 
used in the policy. I cannot help you determine that question. It is my duty to 
declare the law to you, but the facts are for you, and I have no purpose to intimate 
to you any conclusions that I may have come to about the facts, if I have reached 
any such conclusions; and, if anything I say may be construed as an intimation of 
my judgment or belief about the facts, you are to disregard that in your de- 
liberations and not allow it to influence your conclusions, because the facts are 
entirely for your determination after you have heard the law as I shall give it 
to you. 

“Since the plaintiff has submitted certain requests to charge, which I intend to 
charge as embodying correct principles of law, particularly upon the construction 
of some of the language in the policy of insurance, I shall now read you these re- 
quests, and I charge you that they do embody‘correct principles of law and are to 
be accepted by you as the law of this case as far as I shall charge them. The 
plaintiff has asked me to charge you as follows: 

“*1. It becomes my duty—that is the court—to construe the provisions of the 
policy which has been introduced in evidence and tell you what they mean and it is 
your duty to find from the evidence whether or not the plaintiff, the insured in 
this case, comes within any of those provisions, and to say, under the construction 
of the policy, as I shall give you, and the facts as found by you from all of the 
evidence in the case, whether or not the plaintiff is entitled to recover, and if so, 
what amount he shall recover. 

“2. The following are the provisions of the policy which I shall undertake to 
construe, and which construction it is your duty to be controlled by, whether you 
agree with it or not: 

““*Should the insured, before the anniversary of this policy nearest the date on 
which he shall attain the age of 60 years and while this policy is in full force and 
no premium thereon in default, become permanently totally disabled, as hereinafter 
defined, the company, subject to the conditions hereinafter set forth, will waive the 
payment of all future premiums required under the conditions of the policy as they 
become due and pay the insured a monthly income of $75, such waiver to be effec- 
tive and the first of such monthly income payments to become due and the period 
of liability to commence as of the date of receipt at the home office of the company 
of due written proof of such disability and a subsequent payment to be made on the 
Ist day of such month thereafter during the continuance of such disability. Such 
waiver of premiums and income payments shall not affect any other benefits or 
values provided under the policy. 

““Permanent total disability, as used herein, is defined to mean: 


“*(1) Disability caused by accidental bodily injury or disease which totally and 
permanently prevents the insured from performing any work or engaging in any 
occupation or profession for wages, compensation or profit; or 

“*(2) Disability caused by accidental bodily injury or disease which totally 
prevents the insured from performing any work or engaging in any occupation 
or profession for wages, compensation or profit and which shall have totally and 
continuously so prevented the insured for not less than ninety days immediately 
preceding the date of receipt of due written proof thereof; or 


“*(3) The irrecoverable loss of the entire sight of both eyes, or the amputa- 
tion at or above the wrist or ankle of both hands or both feet or a hand and 


foot, if such loss or amputation is caused by accidental bodily injury or dis- 
ease. 


“‘Should the insured at any time, when in the judgment of the company 
the same shall be reasonably necessary, fail to furnish due written proof of the 
continuance of permanent total disability, as above defined, the company will 
discontinue the income payments above provided for and require the payment 
of any premiums thereafter becoming due under the conditions of the policy. 








926 The Insurance Law Journal, Vol. 74 [May, 1930 





No reimbursement shall be required, however, for any premiums waived or in- 
come payments made. 

“3. The only difficulty about that language hinges around the meaning of 
the words “permanent total disability,” and the policy defines what that language 
means. But the suggested difficulty with the policy’s definition is that I shall 
have to construe and define some of the language used in the definition. The 
policy gives three definitions of the words “permanent total disability.” In the 
definition numbered 1, the disability must be total and permanent; in the defini- 
tion numbered 2 the disability must be total, but the word “permanent” is not 
used. Instead, to be permanent under the definition, the disability must be 
total and continuous for not less than ninety days immediately preceding the 
date of the receipt of due written proof thereof, yet while lasting only ninety 
days it is made by the definition of the policy, permanent; ;in the definition 
numbered 3 the disability must be due to the irrecoverable loss of the entire 
sight of both eyes, or to the amputation of both feet or both hands or one foot 
and one hand at or above the wrist or ankle. Therefore, for the insured to 
recover under the first, his disability must be total under the second, his disa- 
bility must have been total and continuous for not less than ninety days im- 
mediately preceding the date of the receipt by the defendant of due written 
proof thereof. There is no claim that the insured has suffered any of the disa- 
bilities named in the third, and we are not concerned with that except that it 
may throw light on the meaning of the others. 

“*4_ Tf the insured brings himself under both or either one of the definitions 
numbered 1 and 2, by the preponderance of the evidence, he would be entitled 


to recover, the amount of the recovery being found by you according to the 
same scale of evidence. 


“ae 
















5. It is therefore necessary for me to tell you the meanings of the words, 
“disability,” “total disability,’ and “permanent disability.” Disability is lack 
of perfect and complete ability, it is under abilty, reduced ability, the functioning 
of one or more of the mental or physical organs below its normal and usual 
efficiency, caused by accidental bodily injury or disease. 

“6. The words “total disability,” as used in the policy of insurance intro- 
duced in evidence, does not mean as its literal construction would require, a 
state of absolute helplessness, which can result only from loss of reason, since, 
as long as one is in full, possession of his mental faculties, he is capable of trans- 
acting some part of his business, whatever it may be, although he is incapable of 
physical action. On the contrary, the courts, giving consideration to the object of 
the contract, hold that the “total disability” contemplated by the agreement is 
inability to do substantially all of the material acts necessary to the prosecution 


of the insured’s business or occupation, in substantially his customary and usual 
manner. 


“7. If the prosecution of his business required the insured to do several 
acts and perform several kinds of labor, and he is able to do and perform only 
one, he is as effectually disabled from performing his business as if he were 
unable to do anything required to be done, if, while remaining in that condition, 
he suffers loss of time in the business of his occupation. Nor do the words 
“total disability,’ as used in the policy, contemplate absolute physical disability 
to transact any kind of business pertaining to one’s occupation, but it is sufficient 
if his injuries are such that common care and prudence require him to desist 
from transacting any such business in order to effect a cure or in order to pre- 
vent his business from becoming unprofitable. 


“‘8. The insured is deemed “totally disabled” when he is no longer able to 
do his accustomed task, and such work as he has only been trained to do, and 
upon which he must depend for a living. 


“ The words “permanent disability” do not mean that the total disability, 
as already defined, must last forever before the insured would be entitled to the 
benefits provided in the policy. Ordinarily, “permanent” is the opposite of 
“temporary,” but the word “permanent” does not always mean forever or last- 
ing forever. The meaning of that word is to be construed according to its 
\nature and in its relation to the subject-matter of the contract. Standing alone, 
it would mean that the total disability must be a lasting one, but, taken in con- 
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section with other language used in the policy, as above stated, a fair construc- 
tion of these words is not that the total disability shall last or exist forever, 
but that such disability which existed continuously for not less than ninety days 
immediately preceding the date of receipt of due written proof thereof, is within 
the meaning of the policy a permanent total disability.’ 

“Now those are the requests of the plaintiff to charge, and I charge you 
all those as being the correct principles of law as governing this case. 

“Now the defendant has asked me to charge quite a number of propositions 
as it contends govern the issues involved from its standpoint. 

“The first proposition—I have to read so much and go over the same ground. 
Its first proposition is this: 

“1. The policy in this case provides: 

“**(1) Disability caused by accidental bodily injury or disease which totally 
and permanently prevents the Insured from performing any work or engaging 
in any occupation or profession for wages, compensation or profits; or 

“*“(2) Disability caused by accidental bodily injury or disease which totally 
prevents the insured from performing any work or engaging in any occupation 
or profession for wages, compensation or profit and which shall have totally 
and continuously so prevented the insured for not less than ninety days im- 
mediately preceding the date of receipt of due written proof thereof.” 

““The plaintiff here alleges that he is totally and permanently disabled 
under the terms of the policy in question, and alleges that such existed from 
the month of June, 1927. The law requires that the court shall construe contracts, 
and for that purpose I shall give to you my views on what this contract means.’ 

“Well, now, I have already charged you what I understand this contract 
means. The next proposition is No. 2. Now mind you, understand this. I 
will read you these charges, and tell you whether I charge them as good law or 
not. 

“2. First of all, I charge you that it is incumbent upon the plaintiff here 
to prove that, since the issuance of this policy, and from the month of June, 
1927, he has become totally and permanently disabled by bodily injury or dis- 
ease, so that he is, and will be, permanently, continuously and wholly prevented 
thereby from performing any work, or engaging in any occupation or profession 
for wages, compensation, or profit. The plaintiff must prove these allegations 
by the greater weight of the evidence before he can recover.’ That proposition 
I am not going to charge you, because it is inconsistent with what I conceive 
to be the law. I must charge you that the plaintiff has to prove his case by 
the greater weight of the evidence; I have already charged you that. 

“3. I charge you that this is not a health policy, as some policies are called. 
A person may be in bad health, or have some impairment of his senses, under 
the terms of the policy such as exists here, and yet not be totally and per- 
manently disabled as. prescribed in the policy which I have read to you. I 
charge you, gentlemen, that this policy does contain a provision which is nothing 
more nor less than a health provision. It is a kind of multiple or compound 
affair. It is both a life policy and a health policy. 


““4. JT charge you that the words used in this policy do not mean merely 
that the disability claimed may incapacitate the plaintiff from pursuing his usual 
avocation, that of a cotton broker, farmer, or merchant, or other work he might 
have heretofore been engaged in; but it must incapacitate him from engaging 
in any avocation for remuneration or profit, or from engaging in any gainful 
occupation.’ I cannot charge you that, because that is inconsistent with what 
¥ have already charged you and with what I conceive to be the correct law of 
this case. 

“5. I charge you further that this written contract does not mean that 
he is simply disabled so that he cannot follow his own trade or business; if 
you find from the evidence that he retains physical ability sufficient for the 
pursuance of other avocations or business, in which he might engage for pro- 
fit or remuneration, then he is not totally and permanently disabled under the 
terms of the policy which we have before us. As an illustration: 


“‘If a man was an engineer on a train and was injured and claimed to be 
wholly disabled, the fact that he might be unable to run an engine would not 








928 The Insurance Law Journal, Vol. 74 [May, 1930 


be sufficient where it appears that he could engage in other business for profit, 
or follow another gainful occupation. The fact that a man might be disabled 
for his own business does not mean under the terms of a policy like this that 
he can sit down and not try to do other kinds of work.’ 

“I am not going to charge you that, because I think that is inconsistent 
with the view of the law as laid down by the Supreme Court applying to this 
case. 

“6. This policy uses two distinct phrases in reference to disability, one 
requires proof that plaintiff cannot perform any work, and the other requires 
proof that he cannot engage in any occupation or profession for wages, com- 
pensation, or profit. The plaintiff must therefore prove by the greater weight 
of the evidence both a present and future inability to perform any work or 
follow any occupation or profession as I have defined to you. I cannot charge 
you that either. 

“7. I charge you further that it would not be necassary that the business 
or occupation in which he might or could engage should actually be profitable 
or remunerative. A man would have to take the risk that all men take in busi- 
ness. He might expect to make a profit out of a good business which he could 
engage in, and yet no gain would actually be received because of losses which 
come to all of us in businesses which we undertake to carry on. I charge you 
that the test would not be whether he could have actually made a profit, if it 
was such a business that he was able to engage in, in the expectation of profit 
or remuneration.’ J charge you that as a correct proposition, provided he was doing 
or continued to do those things which he had been accustomed to do heretofore. 

“8. I charge you that any disabiltiy claimed by the plaintiff in this case 
must, under the terms of this written contract, be not only a total disability at 
the present time, but he must prove by the greater weight of the evidence that 
he is totally and permanently disabled for all time. The policy provides that the 
insured must be “totally and permanently” prevented, so, in order that the 
plaintiff may prove his case as alleged in the complaint, he must show that he 
is not only now and since June, 1927, totally and permanently disabled but will 
continue to be in such condition.’ I cannot charge you that, because I think 
that it is inconsistent with what I have already charged you as being the cor- 
rect law governing this case. 

“10. I charge you in this case, as I stated above, that you must conclude 
first of all whether the plaintiff has proved that he was disabled, as claimed 
in the complaint, during the month of June, 1927, and the succeeding months, 
and will continue to be totally and permanently disabled for all time in the 
future. As I construe this policy, and I so charge you, it does not mean a tem- 
porary ailment or disease. It means just what the words imply, a permanent 
inability to follow any gainful occupation or performing any work for compen- 
sation during this time and in future years.’ I cannot charge you that either. 

“11. I charge you that, if you find from the evidence that the plaintiff 
has been engaged’in any trade or business for profit or compensation since 
June, 1927, that he is not entitled to recover under this policy; the reason being 
that he has been engaged in a business for profit or compensation, and the con- 
tract of insurance does not prescribe that it will pay the plaintiff except when 
he is and has been totally and permanently disabled from performing any work 
or engaging in any occupation or profession for wages, compensation, or profit.’ 
I cannot charge you that either, because it is inconsistent with what I have 
already charged you as being the correct principles of law in this case. 


“12. I charge you further that, if you find from the evidence that the only 
disability suffered by this plaintiff since the issuance of this policy is an in- 
jury to or impairment of his hearing, such disability is not sufficient to warrant 
a recovery by the plaintiff under this policy; the same not constituting permanent 
and total disability from performing any work for gain, profit or compensation.’ 
I refuse to charge that, because I think it is trespassing upon the duty of the 
jury, and would be, in all probability, charging on a matter of fact. 


“13. I charge you that the issues you are to determine are: (a) Is the 


plaintiff in this case totally and permanently prevented from performing any 
work or engaging in any occupation or profession for wages, compensation or 
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profit? (b) Is such disability total and permanent and will it so continue? (c) 
After considering the one question above mentioned you will have to go further 
and determine whether the plaintiff has proven to you by the greater weight of 
the evidence that he is totally and permanently disabled so that he is wholly 
and continuously prevented from performing any work for compensation, gain, 
or profit and from following any gainful occupation. (d) The foregoing words, 
I charge you, do not mean that he will actually make a profit out of any work 
he might engage in, but that he cannot carry on any business that you as reason- 
able men might feel he could engage in.’ I don’t thing I can charge you that, 
gentlemen. In so far as any of that may be applicable, and I should charge, 
is covered by what I told you was the correct law already. 

“Now, from the definitions that I first gave you, which were embodied in the 
requests to charge by the plaintiff, from these definitions of disability, total 
disability, and permanent disability, you are to apply the facts from the evi- 
dence introduced in the case, and are to determine from all of the facts and 
from all of the law, as I have charged you, and make up your verdict. Since 
the plaintiff does not claim that his alleged disability is due to accidental bodily 
injury, it will not be necessary for me to define to you what accident or acci- 
dental injury is. I further charge you that, under the construction of the policy 
as I make it, if you find that the plaintiff is entitled to recover, he would not 
be entitled to recover all the amount claimed by him in his complaint. If you 
find that he comes within the character of the disabilities mentioned in the 
policy, within the meaning of those terms as I have given them to you, the first 
monthly payment to which he would be entitled would be due immediately upon 
the receipt of written proof of his disability, and a subsequent monthly pay- 
ment would be due on the Ist day of each month therafter during the continu- 
ance of such disability. So that, if you determine that the monthly payments 
are due as claimed, if you find that he is entitled to recover them, you would 
determine the date when written proof of his disability was received by the 
defendant, and a payment would be due then and another payment of $75 would 
be due on the Ist day of each month thereafter during the continuance of his 
disability up to and including June 1, 1928, together with interest thereon at 
7 per cent. from the date that they became due. If you find that the plaintiff 
is entitled to recover, he would also be entitled to recover the payment of any 
premiums which he paid after and during the continuance of his disability, if 
he was disabled as provided in the policy, together with interest on that sum 
at the rate of 7 per cent. per annum. So that you would determine the number 
of monthly payments which the defendant ought to have paid under the terms 
of the policy, with interest on each, and also the premium paid with interest 
on that sum. That is, of course, provided you find that the plaintiff is entitled 
to recover at all. If you find, as I have already said, that he is not entitled 
to recover at all because he does not come within the meaning of the policy, 
is not totally and permanently disabled as I have given you its meaning, then 
you would find for the defendant. If you find that the plaintiff is entitled to 
recover, the form of your verdict would be, ‘We find for the plaintiff the sum 
of so many dollars and so many cents,’ written out in words and not in figures, 
and sign your name as foreman. If you find that the plaintiff is not entitled 
to recover, then the form of your verdict would be, ‘We find for the defendant,’ 
and sign your name as foreman. 

“Now, gentlemen, that is quite lengthy, and if there is anything else you 
wish me to cover. I will be glad to do it. 

“Mr. Tatum: Nothing further, your honor, I thing that is all right. 


“The Court ™ will go over this again as held by the Supreme Court in the 
case of Berry v. United Life & Accident Insurance Company, reported in 120 
S. C. at page 328, 113 S. E. 141, 142. The Supreme Court, inciting that case, 
held this to be the correct principle of law governing a contract of this kind: 
‘The rule prevailing in most jurisdictions is that the “total disability” contem- 
plated by an accident insurance policy does not mean, as its literal construction 
would require, a state of absolute helplessness which can result only from loss 
of reason, since as long as one is in full possession of his mental faculties he 
is capable of transacting some part of his business, whatever it may be, although 
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he is incapable of physical action. On the contrary, these courts, giving con- 
sideration to the object of the contract, hold that the “total disability” con- 
templated by the agreement is inability to do substantially all of the material 
acts necessary to the prosecution of the insured’s business or occupation, in 
substantially his customary and usual manner.’ That is what the Supreme Court 
says total disability means, regardless of how it is expressed in this contract. 
That total disability, as provided in the contract, means, as they construe here, 
inability to do substantially all of the material acts necessary to the prosecution 
of the insured’s business or occupation, in substantially his customary and usual 
manner. 

“That is quite lengthy, gentlemen, but this case involves a good many 
propositions of law, and they are quite difficult. But that is the best I can 
do for you, and I hope you will not get confused, and that you will see your 
duty in this matter clearly. Now, the only thing left for you to do is to retire 
to the jury room and take with you—what do you wish the jury to take with 
them? 

“Mr. Tatum: The complaint and the answer. No need to give them the 
original complaint; just the supplement complaint, and any of the exhibits 
they may want. 

“The Court: After you have made up your finding, gentlemen, you will 
indorse on the back of this supplemental complaint, ‘We find for the plaintiff— 
should you find for the plaintiff—so many dollars and so many cents,’ and write 
your name as foreman. If you find for the defendant, you will write on the 
back of this supplemental complaint, ‘We find for the defendant,’ and write 
your name as foreman. I give you along with that the answer of the defendant, 
which shows the contention of the defendant, the complaint showing the con- 
tention of the -plaintiff. And that brings about the issues in the case which 
you are to decide. You will take these two records and retire to your room. 

“Mr. Lumpkin: Your honor, they should have the policy. 

“Mr. Tatum: It is perfectly agreeable with us. 

“The Court: It won’t do any harm, will it? Let the foreman come out and 
see that he has the policy. (The jury retires. The jury returns.) 

“The Foreman: The majority of us are balled on the interest, 

“The Court: It is a matter of interest bothering you? 

“The Foreman: Yes, sir. 

“The Court: Mr. Foreman, you don’t know how to figure it? 

“The Foreman: We disagree as to where to start from. 

“The Court: I can’t tell you what month to begin with; that is a matter for 
you. Let me go over that part of my written charge to you which covers that 
point. I will take this part which deals with a matter of interest. ‘So, if you 
determine that the monthly payments’—I better not do that. After you find 
when ,the insurance company commenced to be liable, if you should find that 
they are liable, you would then figure interest on that amount from that date 
to the Ist of June, or it would be to the—or would it be to the time of figuring 
the verdict? 

“Mr. Tatum: I would suggest that if the jury desire to figure interest, the 
interest would be due on each payment from the date that the payment became 
due up to this time. Interest would, therefore, have to be figurd upon each 
amount or payment found to be due from the date it became due until this time. 

“The Court: Gentlemen, you think you understand that now? 

“The Foreman: Yes, sir. 

“The Court: Is that the only thing bothering you? 

“The Foreman: Yes, sir. 

“The Court: Should you find that the insurance company is due the payments 
claimed, or part of the payments claimed, then you find the interest as Mr. Tatum 
stated, at the rate of 7 per cent. per annum from the date each one of those pay- 
ments fell due up to to-day, when you make the finding. I will state, by way of a 
hypothetical case, that should you find, say, on the 15th of last July there was a 
payment due, you would then figure the interest on that $75 from the 15th of July 
to the present. Then if you found another payment due, according to the terms of 
the contract, which provides that on the lst of each month thereafter there would 
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be $75 due, then on the Ist of August there would be another $75 due, with interest 
to the present; then on the Ist of September; then on the lst of October; and so 
on down. The interest would become less and less, the nearer you come to the 
present day. The first payment would be the longest, the second next, and so on, 


and the last the shortest. Do you think you can figure the interest on that in- 
formation ? 


“The Foreman: Yes, sir. 

“Mr. Tatum: Your honor stated a hypothetical case, and for fear they might 
get confused, I would like to ask your honor to state to the jury that there is no 
contention on the part of the plaintiff that any monthly payment is due in July, but 
it is alleged—and I think your honor can state that, it being admitted in the ans- 
wer—that proofs were filed in the middle of September, and no monthly payment 
could become due prior to that time. 

“The Court: I think you understand that, gentlemen. I didn’t mean for you 
to understand me to intimate that a payment was due on the 15th of July or the Ist 
of August; I merely stated that by way of illustration. You will have to find when 
the payments became due and figure from that time. Don’t pay any attention to 
what I said about July. 

“The Jury: Couldn’t we find a verdict of so many dollars and cents with in- 
terest, and let somebody else figure the interest? I have got sixteen miles to go. 

“The Court: Can’t do that; you will have to figure the interest. 


“Mr. Tatum: If your honor please, counsel and I can agree on the interest, 


and, if the jury desire, they might find a lump sum with interest, and counsel can 
agree on the interest. 


“Mr. Ruffin: Yes, sir; we will agree only as to the interest. 
“The Court: Let it go as it is.” 
The exceptions were as follows: 


“1. Because his honor, the presiding judge, erred in refusing to order a nonsuit 
when by the express terms of the policy, before a recovery could be had, it must be 
established that the insured was totally and permanently disabled by accidental bodily 
injury or disease so that he would be unable to perform any work or engage in 
any occupation or profession for compensation, wages, or profit, and when it was 
admitted by the plaintiff that during the pendency of the disability claimed he had 
been general manager of a large mercantile establishment and was and is now en- 
gaged in extensive farming operations. 


“2. Because his honor, the presiding judge, erred in refusing to direct a ver- 
dict in behalf of the defendant when only one reasonable inference could be drawn 
from the testimony; that inference being that the insured was able to be and had 
been engaged in some gainful occupation or profession since the time the alleged 
disability is said to have commenced. 


“3. Because his honor, the presiding judge, erred in charging the jury as 
follows: 

“‘The words “total disability,” as used in the policy of insurance introduced in 
evidence, does not mean as its literal construction would require, a state of ab- 
solute helplessness, which can result only from loss of reason, since, as long as 
one is in full possession of his mental faculties he is capable of transacting some 
part of his business, whatever it may be, although he is incapable of physical ac- 
tion. On the contrary the courts, giving consideration to the object of the contract, 
hold that the- “total disability” contemplated by the agreement is inability to do 
substantially all of the material acts necessary to the prosecution of the insured’s 
business or occupation, in substantially his customary and usual manner.’ 


“Tf the prosecution of his business required the insured to do several acts 
and perform several kinds of labor, and he is able to do and perform only one, he 
is as effectually disabled from performing his business as if he were unable to do 
anything required to be done, if, while remaining in that condition, he suffers loss 
of time in the business of his occupation. Nor do the words “total disability,” as 
used in the policy contemplate absolute physical disability to transact any kind of 
business pertaining to one’s occupation, but it is sufficient if his injuries are such 
that common care and prudence require him to desist from transacting any such 
business in order to effect a cure or in order to prevent his business from becoming 
unprofitable.’ 


“The insured is deemed “totally disabled” when he is no longer able to do his 
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accustomed task, and such work as he has only been trained to do, and upon which 
he must depend for a living.’ 

“*The words “permanent disability’ do not mean that the total disability, as 
already defined, must last forever before the insured would be entitled to the bene- 
fits provided in the policy. Ordinarily, “permanent” is the opposite of “temporary,” 
but the word “permanent” does not always mean forever or lasting forever. The 
meaning of that word is to be construed according to its nature and in its relation 
to the subject-matter of the contract. Standing alone, it would mean that the 
total disability must be a lasting one, but, taken in connection with other language 
used in the policy, as above stated, a fair construction of these. words is not that the 
total disability shall last or exist forever, but that such disability which existed 
continuously for not less than ninety days immediately preceding the date of re- 
ceipt of due written proof thereof is within the meaning of the policy a permanent 
total disability.’ : 

“The error being that, under the terms of the contract of insurance, before a 
recovery could be had thereon, it must be established that the insured was so dis- 
abled by accidental bodily injury or disease that he was totally and permanently 
prevented from performing any work or engaging in any occupation or profession 
tor wages, compensation, or profit, and the charge did not embody the correct prin- 
ciples of law applicable to the case at bar; it being indisputably shown that the 
plaintiff had been, and is now, able to perform some work for compensation, gain, 
and profit, and by the charge a meaning was read into the contract which was not 
intended at the time it was entered into. 

“4. Because his honor, the presiding judge, erred in refusing to charge the 
jury, at the request of the defendant, as follows: 

“2 (a) ‘First of all, I charge you that it is incumbent upon the plaintiff here 
to prove that, since the issuance of this policy, and from the month of June, 1927, 
he has become totally and permanently disabled by bodily injury or disease, so that 
he is and will be permanently, continuously, and wholly prevented thereby from 
performing any work, or engaging in any occupation or profession for wages, 
compensation, or profit. The plaintiff must prove these allegations by the greater 
weight of the evidence before he can recover.’ 

“4 (b) ‘I charge you that the words used in this policy do not mean merely 
that the disability claimed may incapacitate the plaintiff from pursuing his usual 
avocation, that of a cotton broker or merchant, or other work he might have here- 
tofore been engaged in; but it must incapacitate him from engaging in any avoca- 
tion for remuneration or profit, or from engaging in any gainful occupation.’ 

“5 (c) ‘I charge you further that this written contract does not mean that he 
is simply disabled so that he cannot follow his own trade or business, if you find 
from the evidence that he retains physical ability sufficient for the pursuance of 
other avocations or business, in which he might engage for profit or remuneration, 


then he is not totally and permanently disabled under the terms of the policy which 
we have before us. As an illustration: 


‘If a man was an engineer on the train and was injured and claimed to be 
wholly disabled, the fact that he might be unable to run an engine would not be 
sufficient, where it appears that he could engage in other business for profit, or fol- 
low another gainful occupation. The fact that a man might be disabled for his 
own business does not mean under the terms of a policy like this that he can sit 
down and not try to do other kinds of work.’ 


“6 (d) ‘This policy uses two distinct phrases in reference to disability, one re- 
quires proof that plaintiff cannot perform any work, and the other requires proof 
that he cannot engage in any occupation or profession for wages, compensation or 
profit. The plaintiff must therefore prove by the greater weight of the evidence 
both a present and future inability to perform any work or follow any occupation 
or profession as I have defined to you.’ 


“7 (e) ‘I charge you further that it would not be necessary that the business 
or occupation in which he might or could engage should actually be profitable or 
remunerative. A man would have to take the risk that all men take in business. He 
might expect to make a profit out of a good business which he could engage in, 
and yet no gain would actually be received because of losses which come to all of 
us in business which we undertake to carry on. I charge you that the test would 
not be whether he could have actually made a profit, if it was such a business that 
he was able to engage in, in the expectation of profit or remuneration.’ 
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“8 (f£) ‘I charge you that any disability claimed by the plaintiff in this case 
must, under the terms of this written contract, be not only a total disability at the 
present time, but he must prove by the greater weight of the evidence that he is 
totally and permanently disabled for all time. The policy provides that the insured 
must be “totally and permanently” prevented, so, in order that the plaintiff may 
prove his case as alleged in the complaint, he must show that he is not only now and 
since June, 1927, totally and permanently disabled, but will continue to be in such 
condition.’ 

“11 (g) ‘I charge you that, if you find from the evidence that the plaintiff has 
been engaged in any trade or business for profit or compensation since June, 1927, 
that he is not entitled to recover under this policy; the reason being that he has 
been engaged in a business for profit or compensation, and the contract of insurance 
does not prescribe that it will pay the plaintiff except when he is and has been 
totally and permanently disabled from performing any work or engaging in any oc- 
cupation or profession for wages. compensation, or profit.’ 

“12 (h) ‘I charge you further that, if you find from the evidence that the 
only disability suffered by this plaintiff since the issuance of this policy is an 
injury or impairment of his hearing, that such disability is not sufficent to war- 
rant a recovery by the plaintiff under this policy; same not constituting perman- 
ent and total disability from performing any work for gain, profit, or compensa- 
tion.’ 

“13 (i) ‘I charge you that the issues you are to determine are: (a) Was 
the plaintiff in this case totally and permanently prevented from performing any 
work or engaging in any occupation or profession for wages, compensation, or 
profit? (b) Is such disability total and permanent, and will it so continue? (c) 
After considering the one question above mentioned, you will have to go further 
and determine whether the plaintiff has proven to you by the greater weight of 
the evidence that he is totally and permanently disabled so that he is wholly 
and continuously prevented from performing any work for compensation, gain, 
or profit and from following any gainful occupation. (d) The foregoing words, 
I charge you, do not mean that he will actually make a profit out of any work 
he might engage in, but that he cannot carry on any business that you as rea- 
sonable men might feel he could engage in, : 


“The error being that the physical impairment complained of was at most 
only a partial disability, and the policy in question expressly provided that the 
insured must be totally and permanently disabled by accidental bodily injury 
or disease so as to be thereby prevented from performing any work or engag- 
ing in any occupation or profession for wages, compensation, or profit before 
a liability would be incurred thereon, and it was conclusively shown by the evi- 
dence that the insured is now and has been able to, and in fact is, engaged in 
a gainful occupation; and (b) because these requests embodied the correct 
principles of law by which the testimony in the case should be governed. 

“5. Because his honor erred in charging the jury as follows: 


“The rule prevailing in most jurisdictions is that the “total disability” con- 
templated by an accident insurance policy does not mean as its literal construc- 
tion would require, a state of absolute helplessness which can result only from 
loss of reason, since as long as one in full possession of his mental faculties, 
he is capable of transacting some part of his business, whatever it may be, al- 
though he is incapable of physical action. On the contrary, the courts, giving 
consideration to the object of the contract, hold that the “total disability” con- 
templated by the agreement is inability to do substantially all of the material 
acts necessary to the prosecution of the insured’s business or occupation, in 
substantially his customary and usual manner.’ 


The error being (a) that the law therein enunciated was held applicable to 
an accident insurance policy and does not extend to and include the disability 
feature of an ordinary life insurance policy such as under consideration in this 
case; and (b) that by so charging the jury a new and entirely different con- 
tract was made between the parties to the said policy of insurance.” 


Thomas & Lumpkin, of Columbia, and C. B. Ruffin, of Bishopville, for ap- 
pellant. 
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Tatum & Jennings, of Bishopville, and Mendel L. Smith, of Camden, for 
respondent. : 

BLEASE, J. Not being able to agree in this case with the views of Mr. Justice 
Cothran, and the conclusion he wishes the court to adopt, I propose, as briefly 
as I can, to give expression to my reasons for favoring an affirmance of the 
judgment below. 

We adopt in the main the “statement,” made up by the defendant-appellant, 
and consented to by the plaintiff-respondent. It is as follows: 

On March 17, 1924, the defendant, Pacific Mutual Life Insurance Company, 
issued and delivered to the plaintiff a certain policy of life insurance for the 
face amount of $5,000. There was incorporated in this policy a clause by which 
the company agreed to waive the premiums and to pay to the insured certain 
monthly benefits of $75 each if, before the age of 60 and while the policy was 
in force, the insured became permanently and totally disabled as defined in the 
policy. 

Plaintiff became totally deaf between the 10th and 15th of June, 1927, and 
filed claims for disability benefits the following September. 

The defendant company refused to honor the claim on the ground that the 
plaintiff was not so disabled by his deafness as to prevent him from performing 
any work or engaging in any occupation or profession for wages, compensa- 
tion, or profit. 

The plaintiff brought this action in the court of common pleas for Lee 
county to recover the twelve monthly payments of $75 each alleged to be due 
and for the return of a premium of $234.80 paid under protest during pendency 
of the alleged disability. The matter came on to be heard before his honor, 
R. W. McLendon, special judge, and a jury at the summer term of 1928. 

At the conclusion of the plaintiff’s testimony, defendant moved for a non- 
suit on the grounds that the testimony clearly established that plaintiff was 
then and had been able to perform some work and to engage in some occupa- 
tion or profession for wages, compensation, or profit. The presiding judge 
overruled this motion and likewise overruled a motion for a directed verdict 
in behalf of the defendant upon substantially the same grounds. 

The jury was instructed that the disability payments, if any, commenced to be- 
come due immediately upon recipt of due written proof of such disability, which 
was admitted to be September, 1927. 

The jury returned a verdict in favor of the plaintiff in the sum of $935.51. 

The provisions of the policy upon which the defendant based its defense, 
and which we are to consider in the determination of the appeal, are as follows: 

“Should the insured, before the anniversary of this policy nearest the date 
on which he shall attain the age of sixty years and while this policy is in full 
force and no premium thereon in default, become permanently totally disabled, 
as hereinafter defined, the company, subject to the conditions hereinafter set 
forth, will waive the payment of all future premiums required under the con- 
ditions of the policy as they become due and pay the insured a monthly income 
for $75.00, such waiver to be effective and the first of such monthly income 
payments to become due and the period of liability to commence as of the date 
of receipt at the home office of the company of due written proof of such dis- 
ability and a subsequent payment to be made on the first day of each month 
thereafter during the continuance of such disability. Such waiver of premiums 
and income payments shall not affect any other benefits or values provided 
under the policy. 

“Permanent total disability, as used herein, is defined to mean: 

“(1) Disability caused by accidental bodily injury or disease which totally 
and permanently prevents the insured from performing any work or engaging 
in any occupation or profession for wages, compensation or profit; or 

“(2) Disability caused by accidental bodily injury or disease which totally 
prevents the insured from performing any work or engaging in any occupation 
or profession for wages, compensation or profit and which shall have totally 
and continuously so prevnted the insured for not less than ninety days immedi- 
ately preceding the date of receipt of due written proof thereof; or 

“(3) The irrecoverable loss of the entire sight of both eyes, or the amputa- 
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tion at or above the wrist or ankle of both hands or both feet or a hand and 
foot, if such loss or amputation is caused by accidental bodily injury or dis- 
sease.” 

From the verdict of the jury, and the judgment thereupon entered, the 
defendant, insurance company, has appealed on five exceptions, which, with 
the charge of the court, will be reported. These impute error to the presiding 
judge for his refusal to grant a motion for nonsuit, his failure to direct a verdict 
for the defendant, his declination to charge certain requests made by the defend- 
ant, and the giving of instructions presented by the plaintiff. The counsel for 
the appellant very properly have said that all the exceptions are interrelated, 
and assign, practically the same errors; and, accordingly, they have discussed 
them together in their argument. In our disposition of the exceptions, we shall 
follow that excellent example. 

The rulings made by the trial judge were based upon the decisions of this 
court in three cases. Brown v. Missouri State Life, 136 S. C. 90, 134 S. E. 224, 
Berry v. United Life & Accident Insurance Company, 120 S. C. 328, 113 S. E. 
141, and Taylor v. Southern States Life, 106 S. C. 356, 91 S. E. 326, L. R. A. 
1917C, 910. The respondent depends mainly upon those cases to support the 
judgment in his favor. The appellant contends, and Mr. Justice Cothran 
in his proposed opinion, agree with that contention, and has practically adopted 
the argument in its favor, that the cases cited are not applicable to the case 
at bar, and it is sought to distinguish this case from the principles announced 
in the mentioned cases. 

The attorneys for the appellant and the respondent have both presented 
exceptionally able arguments in support of their respective positions, and have 
been of great assistance to the members of the court in passing upon the ques- 
tions to be determined and the preparation of opinions. As we see it, the ap- 
pellant depends almost entirely upon decisions from jurisdictions other than 
our own to support its side of the case. On the other hand, the respondent 
confines his argument mainly to showing by our own cases that the rulings of 
the court below were correct. It would take much unnecessary time for us to 
improve, if we could improve at all, upon the manner in which respondent’s 
counsel have presented the questions to be determined by the court, and, for 
that reason, we have liberally quoted from their argument in our opinion. 

The exceptions present the sole question of a proper determination of what 
constitutes a permanent total disability in an insurance policy of the kind under 
consideration. When this question is determined, the standard will be pro- 
vided which may be easily applied to the rulings and conclusions of the presid- 
ing judge, in the particulars assailed, and which will determine the correctness 
thereof. 

[1] The contention of the appellant is that, in order to constitute such a 
disability, it is incumbent on the insured to establish such a present, continuing, 
and permanent disability as a result of accidental bodily injury or disease, as 
will permanently, continuously, and wholly prevent the insured from performing 
any work, or engaging in any occupation, avocation, or profession for wages, 
compensation, remuneration, or profit, or from engaging in any gainful occupa- 
tion, even though he should be so disabled as to prevent him from following 
that accustomed trade or business for which he has been trained and equipped. 

The appellant’s requests to charge were so constructed as to embody this 
view of the law the presiding judge should adopt as a proper instruction to the 
jury. 

[2-4] The respondent contended that a permanent total disability in this 
‘policy did not mean a condition of absolute helplessness which results only from 
a loss of reason, but an inability to do substantially all the material acts neces- 
sary to the conduct or prosecution of the business or occupation of the insured 
in substantially his usual and customary manner; that if, in the prosecution of 
his business, he was to do several acts and perform several kinds of labor, 
and he is thereby incapacitated to do and perform only one of such acts, he 
would be as effectually disabled from performing his business as if he were 
unable to do anything required to be done, if, while remaining in that condition, 
he suffers loss of time in the business or his occupation; that the words “total 
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disabilty” as used in the policy do not contemplate an absolute physical disa- 
bility to transact any kind of business relating to one’s occupation, but it is 
sufficient, if his injuries are such that common care and prudence require him 
to desist from transacting any such business, in order to effect a cure, or in order 
to prevent his business from becoming unprofitable; and that the insured is 
deemed “totally disabled” when he is no longer able to do his customary tasks 
and such work as he has only been trained to do and upon which he must de- 
pend for a living. 

These last-mentioned views were embodied in the requests to charge of the 
respondent, and were substantially adopted and charged by the presiding judge 
as a proper interpretation of such clauses. 

We will consider, first, the question as to whether the instructions based 
upon the adopted interpretation of these clauses was erroneous. 

In the case of Taylor v. Insurance Company, 106 S. C. 356, 91 S. E. 326, 
327, L. R. A. 1917C, 910, the court held that in such contracts one is “deemed 
totally disabled when he is no longer able to do his accustomed task, and such 
work as he has only been trained to do, and upon which he must depend for a 
living.” 

In the case of Berry v. Insurance Company, 120 S. C. 328, 113 S. E. 141, 142, 

which was the next case considered, the court quotes with approval the above 
language from the Taylor Case, and adds the following language from 7 Ann. 
Cas. 815, in support of its conclusions: “The rule prevailing in most jurisdic- 
tions is that the ‘total disability’ contemplated by an accident insurance policy 
does not mean, as its literal construction would require, a state of absolute 
helplessness which can result only from loss of reason, since as long as one is 
in full possession of his mental faculties he is capable of transacting some part 
of his business, whatever it may be, although he is incapable of physical action. 
On the contrary, these courts, giving consideration to the object of the con- 
tract, hold that the ‘total disability’ contemplated by the agreement is inability 
to do substantially all of the material acts necessary to the prosecution of the 
insured’s business or occupation, in substantially his customary and usual man- 
ner.” 
In the next case of Brown v. Insurance Company, 136 S. C. 90, 134 S. E. 
224, 225, the court again sanctions the principle of construction declared in the 
extracts set out above from the Taylor and Berry Cases, and further empha- 
sizes its approval and adherance to the announced doctrine by an additional 
quotation from 14 R. C. L. 1316, as follows: “If the prosecution of the business 
required the insured to do several acts and perform several kinds of labor, 
and he is able to do and perform one only, he is as effectually disabled from per- 
forming his business as if he were unable to do anything required to be done, 
and while remaining in that condition he suffers loss of time in the business of 
his occupation. Nor does the provision contemplate absolute physical disability 
to transact any kind of business pertaining to one’s occupation, but it is suf- 
ficient if his injuries are such that common care and prudence require him to 
desist from transacting any such business in order to effect a cure.” 

The appellant attempts to draw some shadowy distinction in the argument 
submitted, between what is termed an “accident policy” and one of the charac- 
ter in question, and seeks to avoid the direct and controlling effect of one, at 
least, of these cases as wholly antagonistic to its contention by referring it to 
the former class. : 

The disability contemplated in the policy in the present case, as it was in 
the Brown Case, supra, and presumably the Taylor Case, supra, was such as 
may be caused by “bodily injury” as well as disease, resulting in permanent total 
disability. 

The contention based on such distinction leads to the wholly illogical and un 
tenable position that principles determinative of a permanent total disability as con- 
templated in a policy providing only for an accidental source of disability or inca- 
pacity, are inapplicable to a policy whose provisions add to this particular source 
of injury another disability originating from disease. No authority has been fur- 
nished to sustain any such distinction, nor is it in accord with the plainest dic- 
tates of reason or common sense. 
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In the Taylor Case, the clause under consideration was: “If the insured 
shall furnish to the company due proof that he has become physically disabled, 
and wholly, continuously, and permanently incapacitated from carrying on any 
gainful occupation, then in such case, immediately on such proof as aforesaid 
being furnished to the company, the policy shall mature as an endowment to 
the extent of one-fourth of the amount insured hereunder, which shall there- 
upon be paid in cash to the insured, in part payment of the amount insured here- 
under.” 

In the Brown Case, the clause under consideration was: “If the said insured 
shall become totally and permanently disabled before attaining the age of sixty, 
* * * the total and permanent disability referred to herein may be due either 
to bodily injuries or disease, occurring and originating while this contract is in 
full force, * * * and must be such as to prevent the insured from engaging 
in any gainful occupation.” 

We think to hold that principles, applicable to the construction of such 
clauses as these, would be inapplicable to the clause now under consideration, 
for the reasons urged, would fall little short of a reproach upon the law. 

It is therefore perfectly obvious that the respondent’s requests to charge, 
in the particulars in which they are here questioned, were in absolute harmony 
with the repeated utterances of this court, should have been charged, and the 
requests of appellant should have been refused, as they were clearly not in ac- 
cord therewith. 

[5] Both the appellant and Mr. Justice Cothran have called our attention 
to a number of decisions from jurisdictions other than our own in support of 
the claim that the trial judge was in error as to his conclusions as to the law 
involved in the case. The decisions of these other jurisdictions cannot, and 
should not, have any effect with our court, when practically the identical ques- 
tions have already been determined by our own decisions. In the recent case 
of State ex rel. Richards v. Moorer et al., 150 S. E. 269, Mr. Justice Stabler, 
speaking for the court en banc, said, in effect, that without urgent reasons or 
clear manifestation of error this court should not abandon a doctrine or prin- 
ciple declared to be sound and the law of this jurisdiction, and substitute there- 
for the decisions of the courts of other jurisdictions. With that view another 
associate justice and eleven circuit judges announced themselves in thorough 
accord. Three of the justices of this court and three circuit judges did not 
agree with all the conclusions of Mr. Justice Stabler in the opinion there written 
by him, but there was no indication that any one of these dissented from the 
view referred to. It seems clear, therefore, that the holding announced by Mr. 
Justice Stabler had the approval of the court en banc, consisting of the five 
justices of the Supreme Court and the fourteen circuit judges. 

We have not examined the hundreds of cases from other jurisdictions, which 
bear in some way, directly or remotely, upon the main point in issue here. We 
have read, however, quite a number of these decisions. It is not necessary to 
attempt any kind of a review of them. They are full of inconsistencies, antago- 
nisms, and contrarieties. No human being could reconcile them. We apprehend 
that the main reason for this great divergence of opinion is due to the fact that 
many judges of appellate courts have endeavored to substitute their own opinions 
for the opinions of the jurors who tried the cases. Perhaps some of these judges 
did right, in those jurisdictions which do not happen to have the high regard 
for the verdicts of juries which this court has held for more than a hundred 
years. Out of all this maze of uncertainty and confusion, we have found boldly 
standing forth in its majesty of reason and justice one well-announced principle, 
which is in entire harmony with the decisions of our own court. The principle 
to which we refer is well expressed in the general text of Corpus Juris as fol- 
lows: “The Courts have not given any general definition of the words ‘total 
disability,’ and what amounts to a total disability is a relative matter, and de- 
pends largely upon the circumstances of each case, and upon the occupation 
and employment in which the person insured is engaged.” 1 C. J. 462. To the 
same effect, see 14 R. C. L. 1315. 

Mr. Justice Cothran is of the opinion that a very strong expression of 
Mr. Justice Gage, who wrote the opinion in the Taylor Case, supra, was not 
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called for by the facts of the case, and that the expression was clearly erroneous. 
The language referred to is this: “* * * He is deemed totally disabled when 
he is no longer able to do his accustomed task and such work as he has only 
been trained to do and upon which he must depend for a living.” We are will- 
ing to concede that the same result would have been attained in the Taylor 
Case without the insertion of the language which our distinguished brother is 
disposed to think should have been left out. The fact remains that Mr. Justice 
Gage used the language. We can rest assured, if that distinguished jurist had 
not thought it proper for him to write those words, he would not have written 
them. It is fair, too, for us to assume that Justices Hydrick, Fraser, and Watts, 
who concurred in the opinion of Mr. Justice Gage, found no fault with either 
the idea sought to be expressed or the language in which it was clothed. It 
has been recognized and followed in the courts of this state for thirteen years. 

Mr. Justice Cothran reminds us that many blind or deaf people, and 
some who have suffered the loss of a limb, have yet been able to hold high 
positions of honor and trust, and have engaged in lucrative avocations. He 
has especially called attention to a remarkable Confederate soldier and the won- 
derful Helen Keller. The trouble with the argument he advances along this 
line is that it is based upon the abilities and doings of exceptional men and 
women. The world is not made up of these exceptional people, and the law 
does not take them into much consideration in setting up its standard. We 
must deal with the ordinary people, the average of men and women. To follow 
to a last possible analysis the argument of the appellant in this case, supported 
by our learned brother, would result in making it almost humanly impossible 
for an insured in a policy like the one involved in this case to ever collect bene- 
fits because of “total disability.” If a justice of this court, insured by one of 
these policies, should become entirely deaf, he, of course, could not continue to 
perform the duties of his office; and perhaps he could not even find it possible 
to make a living in the practice of the law, his former profession. He might 
eke out a bare living by sitting at the door of the Supreme Court chamber, 
selling lead pencils to the members of the bar, who, with the milk of human 
kindness in their hearts, might become purchasers. The earning of a living 
in that manner would defeat his claim for “total disability” under the argument 
so strenuously advanced. 

[6, 7] The remaining question is whether the presiding judge was in error in 
overruling the motions for a nonsuit and directed verdict. 

It is too well established in this state to require any discussion that in motions 
of this character all the testimony, and the reasonable inferences deducible there- 
oo, are to be taken most favorably to the party against whom the motion is di- 
rected. 

Again, it is not the function of the court in such cases to weigh the testimony, 
but simply to determine if there is any relevant and competent testimony adduced 
reasonably tending to establish the material elements in the plaintiff’s cause of ac- 
tion. As well and concisely stated by the court in the case of State v. Villepigue, 
127 S. C. 393, 121 S. E. 258, 259, in such motions, “It is for the judge to determine 
the existence of such evidence; the effect or force thereof is for the jury.” (Em- 
phasis added.) 

The following language used by the trial judge in the Taylor Case was approved 
by the court: “I think the case will have to go to the jury. I think every case will 
have to stand on its own bottom as to disability. I am almost prepared to say that 
what might be disability to one person might not be to another. For example, 
leaving out the special case mentioned in the policy, take a lawyer that loses both 
of his legs; he could still pursue his vocation; but if he was a farmer or a car- 
penter he could not. So it depends entirely on the individual, I think, and that, of 
course, would be a matter for the jury.” 

And there said Mr. Justice Gage: “It would be like squaring the circle for a 
judge to undertake to say just at what juncture a part became a whole, at what 
period a disability is enlarged from partial to total.” (Emphasis added.) 

In the recent case of Levan v. Insurance Company, 138 S. C. 253, 136 S. E. 304, 
307, the court declared: “Coming to the case at bar, it was for the jury to say 
whether or not Levan was totally and permanently disabled as defined in the 
policy, and at the time the premium came due, by reason of this disability, whether 
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he was incapable of furnishing proof, and whether the beneficiary gave notice with 
reasonable promptness under all the circumstances.” 

[8] Applying these elementary and often sanctioned principles, and assuming 
that the trial judge was correct in his interpretation of the clauses involved, as we 
have held, the final inquiry is whether there is any competent evidence in this case 
reasonably tending to show that the respondent was suffering from a permanent and 
total disability under the policy, by reason of an absolute and permanent deafness, 
and this question involves a brief consideration of the testimony in the cause. There 
was testimony offered tending to establish substantially the following facts: 

The policy in question was issued to the respondent on the 17th day of March, 
1924. This policy contained the clauses which have already been set out. The 
respondent became totally and permanently deaf about the middle of June, 1927, 
and filed his claim for monthly indemnity in the following September, which pay- 
ment was refused. He thereafter paid the annual premium for 1928, under protest 
and without waiving any of his accrued rights under the policy. 

The respondent was a married man with a wife and two young children, and 
lived in the town of Bishopville. He finished the course of study in the Bishopville 
common and high schools, graduated at the South Carolina College, now the Uni- 
versity of South Carolina, in 1903, and in the fall of the same year finished a three 
months’ course in business and banking at the Eastman Business College at Pough- 
keepsie, N. Y. 

During the years 1904 and 1905 he was employed as assistant cashier of the 
People’s Bank, Bishopville, S. C. He then went to his father’s place in 1906 and 
farmed from this time through the year 1912. In the fall of 1912, or the year 
1913, he formed, and became general manager of, a mercantile corporation known 
as the Woodward-McCutcheon Company, authorized to engage in a general supply 
business and the purchase of cotton, which latter enterprise, according to custom, 
was conducted on the public streets of the town of Bishopville. In the fall of 1925, 
he purchased the stock of this concern and operated the same until his incapacity 
in June, 1927. This business was finally closed out in the usual course about the 
Ist of January, 1928. 

As the manager and owner of this business, he had to pass on credits, con- 
stantly confer with customers and those who sought credit advances, secure in- 
formation concerning the nature and value of proffered securities, keep posted on 
the progress and condition of growing crops and many other matters necessarily 
incident to an intelligent management of such business. 

The respondent had not farmed in about ten years at the time of his in- 
capacity, but during the years of 1926, 1927, and 1928 his brother operated a farm 
for them individually, for which the brother received a salary and under an agree- 
ment was entitled to an equal division of crops, but the testimony shows that dur- 
ing the last year the farm was operated at a substantial loss, and furnished but 
little profit the previous years. 

The respondent had not kept any books for ten or fifteen years, and testified 
pi in his present condition he did not believe that he could keep books satis- 

actorily. : 

He further testified that he bought cotton in accordance with the custom on 
the public streets, but ascertained after his disability that he could not prosecute 
this work, and was even forced to employ a man to take care of his own customers, 
and that he was no expert grader of cotton. 


At the time of the issuance of this policy, he was engaged solely as manager 
of the Woodward-McCutcheon Company, and such wis his sole occupation up to 
the time of his disability. 


The respondent also testified that it was by reason of his disability that he 
was forced to close out his business in the fall of 1927, and even had to depend 
upon clerks to do the work of closing out. 


He further testified, with regard to the effect of his present condition on his 
ability to perform his accustomed duties, that he was “totally incapacitated” to “buy 
cotton or do a supply business,” and that he had not been able to find any “work, 
profession, or occupation” that he could profitably pursue in his present condition. 
In his letter of demand for indemnity upon the company he stated plainly at that 
time that he was totally incapacitated for his business, and in another letter stated 
that he was suffering from “total disability.” 

Dr. C. W. Harris, a physician of thirty-four years’ experience, testified that 
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the respondent was “totally disabled to transact any ordinary business,” and was 
disqualified to farm. 

Mr. J. E. McCutchen, the brother of the respondent, testified that the latter 
was “totally disabled from handling business successfully,” and that this condition 
was permanent. 

Dr. H. M. McClure, a witness for the appellant, who testified while “deafness 
would hurt a good, deal” and would render one “unable to carry on his business 
satisfactorily,” gave to the company a signed confidential total disability report on 
the case in which the respondent was declared totally disabled. This witness, when 
cross-examined at the trial in regard to what he understood the words “total dis- 
ability” to mean, said that he applied the term to “hearing” alone, and that he, re- 
ferring to respondent, “still has its sight,” and therefore was “not totally disabled ;” 
that what he had in mind in testifying as to total disability was that condition which 
existed when a man was “knocked out completely; lost his reason,” and that the 
respondent was not totally disabled, as “there were some things he could do.” 

It cannot be questioned from the record that the respondent in this case is a 
man of outstanding integrity and character, and, if so, he certainly would not be 
inclined to misrepresent, consciously, his own physical condition and capacity, 
which are best known to him. 

In the trial, he appeared in his home town and home county before a presiding 
judge and twelve jurors who either knew him personally, or knew him by reputa- 
tion, and likewise were acquainted with the witnesses in the case. These jurors 
saw the respondent, ‘and were much more able than the members of this court to 
judge as to his physical condition and the disabilities under which he labored. 

Total deafness may mean “total disability,” as that term is known to our law, 
as to some particular person, and it may mean practically nothing, when applied to 
some other person, in the matter of earning a livelihood or ability to engage in an 
occupation or employment. There are many, many things to be considered in cor- 
rectly determing the effect of deafness upon a person’s ability and capacity. Each 
case must stand upon its own peculiar facts, for as the authorities hold, “total 
disability” is a relative matter. It is impossible for this court to lay down any rule 
of law, which could operate as an absolute standard or guide in the many cases 
which may have to be determined. The safe rule—in fact the only rule—when 
there is conflicting evidence, is to permit twelve men, constituting a jury, to hear 
the evidence, see the witnesses and determine what is right. 

There was ample testimony to warrant the presiding judge in submitting the case 
to the jury. 

A careful examination of the record shows that the special presiding judge 
was exceedingly fair to both parties in the trial. There is no question here as to 
any ruling he made as to the admission or rejection of testimony. He charged the 
law fairly and clearly, in accord with the decisions of this court. The issues were 
for the jury, and their verdict was against the appellant. There is no error of law 
which warrants this court in disturbing that verdict. 


_ A majority of the court agreeing with these views, the judgment of this court 
is that the judgment below be affirmed. 


Watts, C. J., and Stabler and Carter, JJ., concur. 


CorHraNn, J. (dissenting). This is an action for certain benefits, as will be 
explained in a policy of insurance issued upon the life of the plaintiff, in the 
sum of $5,000. There was incorporated in this policy a clause by which the 
company agreed to waive payment of the premiums and to pay to the insured a 
monthly benefit of $75 if, before he reached the age of 60 years and while 
the policy was in force, the insured should become permanently and totally dis- 
abled as defined in the policy. 


The plaintiff became totally deaf about the 10th of June, 1927, nearly three 
years after the issuance of the policy, and filed a claim with the company for 
the disability benefits in September following. The company declined to honor 
the claim upon the ground that the plaintiff was not so disabled by his deaf- 
ness as to prevent him from performing any work or engaging in any occupa- 
tion or profession for wages, compensation, or profit. 

The plaintiff brought this action on February 13, 1928, seeking to recover 
twelve monthly payments of $75 each, alleged to be due, and for the return 
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of a premium of $234.80 which he had paid under protest, during the pendency 
of the alleged disability. 

The case was tried before his honor, R. W. McLendon, special judge, and 
a jury, at the summer term of 1928. 

At the conclusion of plaintiff's testimony, the defendant moved for a non- 
suit upon the ground that his disability did not come within the terms of the 
policy. The motion was overruled, and, at the conclusion of all of the testi- 
mony the defendant moved for a directed verdict upon the same ground, which 
also was refused. 

The jury returned a verdict in favor of the plaintiff for $935.51, and, from 
the judgment entered upon that verdict, the defendant has appealed upon excep- 
tions which fairly present the questions hereinafter discussed. 

The provisions of the policy, which were set up by the defendant as a de- 
fense to the plaintiff’s action, are as follows: 

“Permanent Total Disability Benefit. 

“Should the insured, before the anniversary of this policy nearest the date 
on which he shall attain the age of sixty years and while this policy is in full 
force and no premium thereon in default, become permanently totally dis- 
abled, as hereinafter defined, the company, subject to the conditions herein- 
after set forth, will waive the payment of all future premiums required under 
the conditions of the policy as they become due and pay the insured a monthly 
income of $75.00, such waiver to be effective and the first of such monthly 
income payments to become due and the period of liability to commence as of 
the date of receipt at the home office of the company of due written proof of 
such disability and a subsequent payment to be made on the first day of each 
month thereafter during the continuance of such disability. Such waiver of 
premiums and income paymerts shall not affect any other benefits or values 
provided under the policy. 

“Permanent total disability, as used herein, is defined to mean: 


“(1) Disability caused by accidental bodily injury or disease which totally 
and permanently prevents the insured from performing any work or engaging 
in any occupation or profession for wages, compensation or profits; or 


“(2) Disability caused by accidental bodily injury or disease which totally 
prevents the insured from performing any work or engaging in any occupation 
or profession for wages, compensation or profit and which shall have totally and 
continuously so prevented the insured for not less than ninety days immediately 
preceding the date of receipt of due written proof thereof; or 


“(3) The irrecoverable loss of the entire sight of both eyes, or the amputa- 
tion at or above the wrist or ankle of both hands or both feet or a hand and 


foot, if such loss or amputation is caused by accidental bodily injury or dis- 
ease.” 


The undisputed personal history of the insured was as follows: He attended 
the common and high schools of Bishopville; graduated at the University 
of South Carolina in the spring of 1903, and in the same year graduated in book- 
keeping and banking at Eastman Business College, Poughkeepsie, N. Y.; in 
1904 was assistant cashier of the People’s Bank of Bishopville and so continued 
until 1906; he then commenced farming upon his father’s place and continued 
such operations until 1912; he then became an organizer and general manager of 
a corporation known as Woodward-McCutchen Company, doing a general supply 
business and buying cotton; this engagement continued until 1925, when he 
bought out the mercantile business and continued it until its liquidation on 
January 1, 1928; since 1912 he has been jointly interested with his brother farm- 
ing, and in 1928, at the time of the trial, they were jointly cultivating between 
350 and 400 acres of cotton and in 1927 had made 65 to 70 bales of cotton; plain- 
tiff admitted that he could grade cotton, and as well as he ever could, and that 
he was as good a farmer as the average; outside of his deafness his physical 
condition is good; he appears otherwise to be a normal, healthy, and educated 
man, certainly qualified to engage in some kind of gainful occupation, and , if so 
not disabled within the terms of the policy. ; z 7 

It will be observed that the provision for disability benefits, in addition to 
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the indemnity payable upon the death of the insured, is an extraordinary one, 
and of very great value where the insured shall have become entitled to it 
under the conditions named. Such being its character, it is but reasonable and 
just that the insured comply with such conditions in order that he may receive 
the benefit of it. The provision has no place in ordinary life policies; it is a 
matter of contract, perfectly legal and unambiguous; and no reason appears 
why the contract as voluntarily entered into between the parties may not be 
enforced. The policy provides not only life insurance in the ordinary accepta- 
tion of the term, but it provides for not only the cessation of the payments of 
annual premiums but for a monthly income of $75 so long as the disability con- 
tinues. It is but natural that so great a benefit, carrying the insured for the 
whole amount of the policy, without the payment of premiums and with the 
payment of the monthly income, should be hedged about with what may be con- 
sidered drastic conditions. Whether drastic or elastic, they are perfectly legiti- 
mate, and therefore such as may, by convention of the parties, be imposed. 

The policy provides in general terms, first, that the insured shall become 
“permanently totally disabled,” and, unwilling to leave these terms to be debated 
as to their meaning, proceeds to define “permanent total disability,” and to give 
the insured the benefit of the condition if he can bring his disorder within one 
of three classes: (1) A disability which totally and permanently prevents him from 
performing any work or engaging in any occupation or profession for wages, com- 
pensation or profit; (2) a disability which totally prevents him from such engage- 
ment for not less than ninety days immediately preceding proof thereof; (3) 
the loss of the sight of both eyes and other misfortunes named, not pertinent 
to the present inquiry. (Note—lIt will be observed that subdivision 1 refers to 
a total and permanent disability, lasting for all time while the second refers 
to a total disability which is temporary in its nature and continues for at least 
ninety days. The exclusion of deafness in the third subdivision, referring to 
the loss of both eyes and other misfortunes, is significant.) 

The insured is not claiming under either the second or third subdivision, 
but under the first: A total and permanent disability which prevents him from 
performing any work or engaging in any occupation or profession for wages, 
compensation, or profit, which, of course, if the contract, is to be allowed to 
control, he is obliged to successfully maintain. 

The only disability sought to be established by the insured was deafness. 
I do not think by any conceivable construction of the words “total disability” 
can deafness of itself be embraced within its meaning. The loss of this faculty 
by itself does not deprive one of the opportunity and privilege of “performing 
any work or engaging in any occupation or profession for wages, compensation 
or profit.” Numerous fields of endeavor are open to such persons who are un- 
fortunately deprived of this sense. There was no showing that deafness ma- 
terially affected the proper functioning of the other senses and organs of the 
body, and the court may well take cognizance of this fact. The insured is a 
highly trained man, exceedingly above the average in intelligence, judgment, 
and ability, and to say that his inability to perform any work by reason of such 
deafness is to assume that his education, natural talents, and business experiences 
are of no avail. It appears that he has been since the commencement of the 
disability complained of, and is now, performing work for compensation or 
profit, a fact which is abundantly supported by the record. He admits that he 
owned and had general supervision over the management of his large mercan- 
til establishment until he decided to liquidate its affairs on December 31, 1927. 
He also stated that he and his brother have been for a number of years past, 
and were at the time of the trial of the case, engaged in intensive joint farming 
operations. These two instances, in themselves, are sufficinet to refute the claim 
that he is not now able to perform any work or to engage in an occupation or 
profession for compensation, gain, or profit. 

The case of Brown v. Ins. Co., 136 S. C. 90, 134 S. E. 224, 225, does not at all 
aid the case of the plaintiff. There was abundant evidence in that case to sub- 
stantiate the claim of the plaintiff that his disability prevented him from engaging 
in any gainful occupation, as the policy provided ; and, upon that ground, the judg- 
ment, in a law case, for the plaintiff, was affirmed. The plaintiff testified that he 
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was totally unable to do anything, and had been advised by his physicians not 
to attempt it. His physicians testified that he was totally disabled from his 
waist down, and would remain so as long as he lived—that he could not and 
should not attempt to do any kind of work, mental or physical, that it would 
prolong and aggravate his disease; that “his disability is of such a nature as to 
prevent plaintiff at all times hereafter from engaging in any gainful occupation.” 

And so with the Taylor Case, 106 S. C. 356, 91 S. E. 326, 327, L. R. A. 1917C, 
910. That case was decided upon the theory that “the man of waning years, of 
small means, of no education, totally dependent upon the strength of his body 
for a livelihood, is bankrupt when the marvelous and mysterious parts of his 
organism go wrong. If they do not answer the summons of his will, if indeed it 
is able to summon them, to do the common tasks, he is undone, and for his 
purposes totally undone.” 

It is true that the learned justice in that case observed; “ * * * He is deemed 
totally disabled when he is no longer able to do his accustomed task, and such 
work as he has only been trained to do, and upon which he must depend for a 
living.” 

The case did not call for such an expression which is clearly erroneous. 
The writer in his boyhood days knew a German who was a member of Co. B, 
Orr’s regiment, his father’s company; he was a shoemaker, and in one of the 
battles of the war lost a leg amputated near the hip, which totally incapacitated 
him for his accustomed occupation; at the close of the war his captain set him 
up as a cigarmaker, at which occupation he made a comfortable income and. 
amassed a small fortune. 

To hold that one may recover under a policy which provides that his disability 
must be such as is here described, upon proof simply that he has been disabled 
from pursuing his usual occupation, without showing that he is disabled from 
every other, is manifestly reading into a contract something that is not there. 

There is a sharp line of distinction between the cases which involve a 
disability clause which pertains to the usual occupation of the insured and those 
which involve the very different clause which appears in the present policy. 

As is said in Hurley v. Ins. Co., 198 Iowa, 1129, 199 N. W. 343, 344, 37 
A. L. R. 146: “Many cases have been before the courts involving construction 
of contracts of this character, which, however, are not always identical in phrase- 
ology. The cases fall quite readily in two general classes: Those wherein the 
policy provides for indemnity if the insured is disabled from transacting the 
duties pertaining to the occupation in which he is then engaged, and those 
wherein the policy provides for indemnity if the insured is disabled from per- 
oe any work or following any occupation. This case belongs to the latter 
class.” 

In that case the court further said: “The fifth instruction is equally erroneous. 
The contract of insurance binds defendant to indemnify plaintiff for loss of time 
while totally disabled and prevented from the transaction of all kinds of business. 
The court tells the jury that this does not mean what it plainly says, but that 
defendant will indemnify plaintiff for loss of time while disabled, and prevented 
from the transaction of any business in which he was qualified to engage. Under 
this instruction the defendant’s liability is governed by the plaintiff’s versatility. 
If the plaintiff is skilled in but one business, and can pursue but one employment, 
and is disabled from pursuing that, he may recover; but if he has greater skill, 
and can turn his attention to other pursuits, he cannot recover, unless he is dis- 
abled from engaging in any employment for which he is qualified. The parties 
have not incorporated any such condition in the contract. There is no reason 
nor justification for wresting from the language employed its natural signification, 
and placing upon it a construction which substitutes for the contract which the 
parties have made one of entirely different signification, and one imposing upon 
the defendant a greatly enlarged liability. The language of the parties is plain, 
unambiguous, and needs no construction. It provides that defendant shall be 
liable for loss occasioned by being totally disabled from all kinds of business. 
Effect should be given to this language. It should be understood to mean what 
it says. It cannot be claimed that it means that defendant will indemnify on 
account of loss sustained by being partially disabled from some kinds of business; 
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aad yet this is the construction which the two instructions we have been con- 
sidering place upon it.” 

In Buckner v. Ins. Co., 172 N. C. 762, 90 S. E. 897, the court said: “If the 
policy contained an agreement to pay in case plaintiff was totally disabled from 
following his usual occupation (as was the contract in many of the adjudicated 
cases), we should hold that he is entitled to recover upon the facts of this case. 
But the evidence fails to disclose a total disability that will ‘permanently, con- 
tinuously, and wholly’ incapacitate plaintiff ‘from pursuing any and all gainful 
occupations.’ The authorities are practically unanimous that under the terms of 
this policy plaintiff cannot recover without showing a bodily injury that will 
incapacitate him, not only from following his usual avocation of fireman, but 
also from pursuing any other gainful occupation. The language is too plain, and 
the meaning too unmistakable, to permit an enlargement of the terms of the 
contract by construction.” 

Continuing: “Referring to the meaning of the words ‘wholly disabled,’ May 
on insurance, § 522, says that the ability of the insured to engage in some 
business will prevent recovery unless the insured is disqualified to engage in any 
occupation. Mr. Beach says, substantially, that ‘total disability’ that would entitle 
a member of an insurance order to recover must be not only permanent, but 
total, so as to render him unable to perform or direct any kind of labor or 
business. Ins. § 262. Bacon says that ‘total disability’ naturally means being 
totally disabled for all kinds of business unless by the contract the disability is 
to be only from the usual occupation of the insured.” 

Mr. Cooley, in the Second Edition of his Briefs on Insurance, vol. 6, p. 5548, 
says: “The provision may limit total disability to inability to carry on any and 
all kinds of business. Under such a clause the insured must be unable to perform, 
not only the duties of his usual occupation, but the duties of any other occupa- 
tion”—citing Supreme Tent of Knights of Maccabees of the World v. King, 79 
Ill. App. 145; Lyon v. Railway Passenger Assur. Co., 46 Iowa, 631; Supreme Tent 
of Knights of Maccabees of the World v. Cox, 25 Tex. Civ. App. 366, 60 S. W. 791. 

In Lee v. Ins. Co., 188 N. C. 538, 125 S. E. 186, the syllabus is: “Language of 
policy, ‘wholly incapacitated and thereby permanently and continuously pre- 
vented from engaging in any avocation whatsoever for remuneration or profit,’ 
means that disability must incapacitate insured, not merely from pursuing usual 
avocation, but from engaging in any avocation for remuneration or profit, 
whether actually profitable or remunerative.” 

In Albert v. Order of Chosen Friends (C. C.) 34 F. 721, it was held: “So, 
where the contract provided that the insured must be unable to follow ‘his usual 
or other occupation,’ one who, though unable to follow his own trade or 
profession, could perform the duties of another occupation, could not recover.” 

In 1 C. J. 465, it is said: “Where the policy, while providing indemnity when 
the insured is permanently disabled from following his usual or other occupation, 
at the same time defines disability which shall entitle him to recover as one 
which shall permanently prevent him from following any occupation whereby 
he can obtain a livelihood, it has been held that there can be no recovery if the 


insured can earn a living at any other occupation, although incapacitated for his 
original profession or occupation.” 


And: “But the question whether the insured is disabled from prosecuting 
some other occupation is to be determined by a consideration of his education, 
experience, age and natural ability.” 


And further: “Under a provision for an indemnity where the insured is 
‘totally disabled and prevented from the transaction of all kinds of business’ 
there can be no recovery when the insured is totally disabled in his own occupa- 
tion merely, provided he is able to engage in some other pursuit.” 


And further: “Under a provision for the payment of indemnity where the 
insured sustains ‘a total and permanent disability to perform or direct any kind 
of labor or business,’ it is necessary to show that the disability is total as well 
as permanent. The phrase ‘total inability to labor’ means a total disability to 
earn a livelihood at any employment and if the insured, although unable to earn 
a livelihood at the particular labor in which he was engaged at the time of the 
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injury, is capable of making a living at some other employment, he may not 
recover.” 

In Starnes v. U. S. (D. C.) 13 F. (2d) 212, it is said: ““Total disability’ is 
impairment of mind or body rendering it impossible for disabled person to follow 
any occupation, and is deemed permanent when founded on conditions rendering 
it reasonably certain throughout person’s life.” 

In Baltimore & Ohio Employés’ Relief Ass’n v. Post, 122 Pa. 579, 15 A. 885, 
2L. R. A. 44,9 Am. St. Rep. 147, the court said: “The phrase ‘total inability to 
labor,’ contained in the constitution and by-laws of an employees’ relief associa- 
tion, means a total inability to earn a livelihood in any employment, and not at 
the * * * employment at which the member was engaged at the time of his 
injury.” 

In 1 Cyc. 270, it is said: “Where the phrase ‘total inability to labor’ is used, it 
is more inclusive, and means a total disability to earn a livelihood at any employ- 
ment.” 

In Rhodes v. Ins. Co., 5 Lans. 71, 77, the Supreme Court of New York says, 
in a case similar to this: “While the policy is to be liberally construed, its provis- 
ions cannot be disregarded. To make the defendant liable, total disability to labor 
must be shown.” 

Mr. Joyce says: “Total disability and similar expressions in accident and benefit 
insurance. In ascertaining the meaning, reference must be had to the entire con- 
tract and the exact terms used. The words may necessitate that the assured should 
g fe far disabled as to prevent his following any occupation or labor.” Insurance, 

if 

Mr. Joyce further says: “In an Ohio case, under a policy providing for periodi- 
cal payments while insured is totally disabled and prevented from the transaction 
of all kinds of business, it is held that the contract should be enforced as it reads, 
and that the assured cannot recover because totally disabled for his own trade or 
business if he retains health, strength, and physical ability sufficient for the pursu- 
ance of any other vocation, whether he is conversant with the same or not.” § 3031. 

If the contention of the plaintiff should be sustained, that the disability refers 
to the usual occupation of the insured, in spite of the express provisions of the 
policy, any permanent injury which would affect the ability of the insured to per- 
form the customary duties of his occupation would be considered a total and per- 
manent disability regardless of his capacity to engage in some other occupation. 
Hundreds of men and women, blind or deaf, have filled positions of honor and trust, 
congressmen, lawyers, teachers, ministers of the gospel, and many others. One 
notable instance that comes to mind is that of Helen Keller, deaf, dumb, and blind, 
who has made a national reputation as a scholar, teacher, and philanthropist. 

In 1 Couch Enc. Ins. Law, 363, it is said: “If the terms of the policy are clear, 
consistent, and unambiguous, no forced or strained construction can be indulged, 
even to give effect to the policy, for a contract of insurance cannot be given an 
interpretation at variance with the clear sense and meaning of the language in 
which it is expressed. So, while every reasonable inference should be drawn to 
sustain insurance written and accepted in good faith, this does not mean that facts 
should be distorted, and unnatural and unreasonable inferences resorted to.” 

And: “Where an insurance contract is not ambiguous, words will not be inter- 
polated for the purpose of rendering it ambiguous, or subject to a construction 
other than that indicated by the clear import of the language used. And an 
insurance policy, like any other contract, cannot have new terms inserted therein, 
nor original terms altered or withdrawn, save with the consent of the contracting 
parties, or their duly authorized agents acting within the scope of their authority.” 

And: “In the absence of statutory provisions to the contrary, insurance com- 
panies have the same right as individuals to limit their liability and impose what- 
ever conditions they please upon their mutual and reciprocal obligations, not in- 
consistent with public policy.” 

And: “Consequently, as the parties to a contract of insurance have the right to 
contract as to the risks the company will or will not assume, provided the same be 
not in contravention of law or public policy, and it is presumed that they fully un- 
derstand its provisions, if the terms of the contract are clear and express, the 
Courts cannot extend or enlarge the contract by implication or construction so as 
to embrace an object or dimitation distinct from that originally contemplated and 
not included in the express provisions; nor can the Court make or vary the contract 
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to meet or fulfill any notions of abstract justice or moral obligation, no matter how 
stringent its terms may be. Again, since in insurance contracts the insurer under- 
takes to guarantee the insured against loss or damage upon the exact terms and 
conditions specified in the agreement, and upon no other, the Courts cannot change 
the contract, or make a new one for the parties, in violation of plain and unambigu- 
ous language used by the parties; rather, it is their duty to enforce and carry out 
the one already made, without importing anything into the contract by construction 
contrary to its plain meaning or express terms.” 

Even if the defendant’s motion for a nonsuit or for a directed verdict cannot be 
sustained, an examination of the judge’s charge, the requests of the plaintiff charged, 
and those of the defendant refused, covered by exceptions, will demonstrate that the 
principles announced by him are completely and inevitably antipodal to the principles 
above announced, which are sustained by the overwhelming weight of authority. 

The judgment of this court should be that the judgment of the circuit court be 
reversed, and that the case be remanded to that court, with instructions to enter 
judgment for the defendant under rule 27. 


McLANE v. METROPOLITAN LIFE INS. CO. (No. 12826.) 
Supreme Court of South Carolina. Feb. 5, 1930. 
151 Southeastern Reporter 608. 

1. INSURANCE—INSTRUCTION RELATIVE TO WAIVER BY REASON 
OF INSURED’S EXAMINATION BY PHYSICIAN FOR INSURER 
HELD NOT ERRONEOUS, IN VIEW OF OTHER INSTRUCTIONS. 

In action to recover on life insurance policy, instruction that examination of 
insured by physician for insurer was evidence that disease did not exist, or that 
its existence was known about and waived by insurer, held not erroneous, in view 
of other instructions fully covering the law as to defense of fraud and claim of 
waiver. 

(For other cases, see Insurance, Dec. Dig. § 669[7].) 


Cothran, J., dissenting. 

Appeal from Richland County Court; M. S. Whaley, Judge. 

Action by Henry J. McLane against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Elliot, McLain, Wardlaw & Elliott, of Columbia, for appellant. 

James H. Hammond and Jas. S. Verner, both of Columbia, for respondent. 

BiEASE, J. This was an action upon two policies of life insurance issued by the 
appellant on the life of Janie B. McLane, the beneficiary being the respondent, the 
husband of the insured. The appellant admitted the issuance of the policies, and 
defended on the ground that they were obtained by the fraud of thé insured, par- 
ticipated in by the beneficiary. The trial in the county court of Richland county 
resulted in a verdict for the respondent for the full amount claimed. 

It is entirely unnecessary to review and state the facts developed by the evi- 
dence of the parties, for the appellant does not question that it was proper for the 
court to submit the issues involved to the jury for settlement. 

The appeal to this court raises two questions, the first relating to an instruc- 
tion given by the county judge to the jury, and the second to certain remarks of an 
attorney for the respondent in his address to the jury. 

[1] The appellant contends that it was error for the judge to use in his charge 
this language: 

“Now on this proposition of waiver, the law says that if the insured is ex- 

amined by a physician for the company, that examinaition is evidence of one of two 
things; either that the disease did not exist, or that its existence was knowr about 
and waived by the insurer.” 

In connection with its exception challenging the correctness of the instruction, 
the appellant has asked, and obtained the leave of, the court for a review of the 
case of Wingo v. New York Life Insurance Company, decided August 25, 1919, 
reported in 101 Southeastern Reporter at page 653. (This case seems not to have 
been reported in the South Carolina Reporter. We are unable to find it, and the 
attorneys in this case have not found it. Since it is a case of some importance, it 
should be even yet reported. The error in failing to report it may have occurred 
from the fact that the case came to this court on two occassions. The first appeal 
is in 112 S. C. 139, 99 S. E. 436.) 

The appellant states that “the Wingo Case has been understood to hold, and 
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cited to hold, as illustrated by Judge Whaley’s charge” in this case, “that if the 
applicant for insurance has been examined by the company’s physician, the com- 
pany cannot prove fraud by the applicant in procuring the policy, since the examina- 
tion by the physician is conclusive (1) that the disease did not exist, or (2) that 
it was waived by the company.” The appellant, as we understand it, takes the 
position that the Wingo Case did not go as far as indicated; but, if it did, then 
it should be overruled. Say the counsel for the appellant in their argument: 

“If Judge Whaley in this case, now on appeal, had charged the jury ag fully 
and completely as did Judge Mauldin (who presided in the Wingo Case), his 
charge would have been correct with the Wingo Case as authority for the in- 
structions, but by restriciting his charge to the narrowed proposition, that examina- 
tion by a company physician is evidence of one of two things, either that the disease 
did not exist, or that its existence was known about and waived by the insurer 
without telling the jury that if the physician made a reasonable examination and 
failed to discover the disease, and such failure was due to the fraud of the applicant, 
then the plaintiff could not recover, he made reversible error which entitles the 
applicant (appellant?) to a new trial in order that due consideration may be given 
by the jury to these important facts in the case.” 

After all, the contention of the appellant seems to us to be that the instructions 
given to the jury by the presiding judge in the Wingo Case (second appeal) were 
correct declarations of the law, and that the charge in this case, complained of, is 
not in harmony therewith, for the reason that more language, explanatory of what 
was said, was not used. What the appellant really asks is a strict application of 
the doctrine of the Wingo Case. 

We agree with the appellant in its proposition to the effect that this covrt did 
not say, and did not intend to say, in the Wingo Case, that the examination of an 
applicant for insurance, who is afterward accepted by a physician selected by the 
insurer, is conclusive evidence of one of two things, either (1) that a disease, which 
would have prevented the policy from being issued, did not exist, or (2) that its 
existence was known and waived by the insurer. It is our opinion that the court 
only intended to say—and in fact it said—that such examination, preceding the 
acceptance of the applicant, is some evidence of one or the other of the two ‘*hings 
mentioned, and such evidence is sufficient to carry the case to the jury on the ques- 
tion of waiver, when the insurer pleads fraud in the obtaining of the contract of 
insurance, based on the concealment from the insurer of some disease in the insured, 
the knowledge of which if communicated to the insurer would have caused the 
insurer to decline to enter into the contract. Our understanding of the law, as here 
announced, we conceive to be entirely harmonious with the principles declared in 
the Wingo Case. And so understood, we approve the holdings there made. 

In the Wingo Case, the instructions given by Judge Mauldin contained the same 
principle announced by Judge Whaley in the charge which the appellant here claims 
to have been erroneous. In connection with the word “evidence,” and preceding 
that word, Judge Mauldin used the word “some.” In reply to inquiry made of Mr. 
Wardlaw, appellant’s counsel, who argued, ably and interestingly, the case at the 
bar of this court, we ascertained that the appellant did not complain of the failure 
of the presiding judge in this cause to use the word “some.” While the matter is 
rather technical, we are inclined to think that it would have been better if the ex- 
pression “some evidence” had been used. 


It is to be noted that in giving the instruction the judge did not use the word 
“conclusive” in speaking of the effect of the evidence as to the examination by 
the company’s physician. If the judge had told the jurors that the examination of 
the physician was conclusive evidence of either one or the other of the two things 
referred to by him, the effect would have been altogether different, and very likely 
the appellant would have just cause to make complaint. 

In addition to the legal principle adverted to, announced by Judge Mauldin in 
his instructions in the Wingo Case, he did go further in that connection in ex- 
plaining to the jury the full effect of the proposition of law which he there an- 
nounced. He added an instruction to the effect that, if the physician’s failure to 
discover a disease of the insured was due to the fraud of the applicant, then the 
plaintiff could not recover. 

So conceding, as we must under the authority of the Wingo Case, that the 
proposition of law given to the jury by the trial judge in this case was absolutely 
correct, the whole matter to be disposed of by the appellant’s exception revolves 
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around the failure of the presiding judge to go more at length in the instructions 
he gave. In other words, was the failure to charge more fully at that particular 
time, and in connection with the charge given, reversible error? 

Under our view, we are forced to answer the question stated in the negative. 
An examination of the entire charge, including the requests submitted by the ap- 
pellant, which were charged, convinces us that the presiding judge fully covered 
the law as to appellant’s defense of fraud and the respondent’s claim of waiver, 
and these instructions contained correct legal principles. The jury were told in 
the general charge that, if the appellant established by the preponderance of the 
evidence its defense of fraud, the verdict should be in favor of the appellant. In 
the requests submitted by the appellant, this phase of the law was sufficiently 
covered. We direct particular attention to this language in the charge: 

“That if you find from the evidence in this case that the answers made by 
the wife of the plaintiff in the application were false and material to the risk in- 
curred by the insurer, and were made with intent to deceive the Company, and the 
Company relied on them to its injury, then you would have to find for the defendant 
unless waiver was shown by the plaintiff.” 

[2] The main difference between the charge of Judge Whaley in this case and 
the charge of Judge Mauldin in the Wingo Case is that Judge Whaley charged the 
jury the last language we have quoted prior to the instruction which the appellant 
challenges, while in the Wingo Case Judge Mauldin charged as to fraud on the 
part of the insured immediately following his instructions as to the examination 
made by the company’s physician. It was not incumbent upon the trial judge in 
this case to use the identical language used by Judge Mauldin, or to follow the 
former’s manner of charging a jury. As Judge Whaley well told the jury, he 
could not “give the law in one breath.” The charge of a trial judge must, of 
course, be considered as a whole. We cannot take an isolated excerpt from a 
charge and decide that it was erroneous, without considering the bearing upon it 
of other language in the charge. Crawford v. Davis, 136 S. C. 95, 134 S. E. 247; 
Nettles v. Nettles, 138 S. C. 318, 136 S. E. 297. Many, many other cases sustain 
this principle. This wholesome doctrine should not be interfered with in the 
slightest, for to do so would but bring disorder in the administration of justice. 

[3] The language of Mr. Hammond, one of the attorneys for the respondent, 
in his argument to the jury, of which the appellant complains, was as follows: 

“T think in the name of insurance and fair dealing in South Carolina today, es- 
pecially in Richland County, that it would be a sad time when a man comes into 
court having paid his premiums for his policy, having had what is called a sacred 
contract, and it falls down on him. As I was saying when they broke me off 
awhile ago, that if this case is decided for the defendant, every policy in South 
Carolina will be weakened in its validity.” 

In response to objection on the part of appellant’s attorney to the use 
of that language, the county judge ruled, in effect, that he could not stop coun- 
sel from “drawing certain inferences” from the evidence in the case. 


[4] Attorneys in making arguments to juries should, of course, try always 
to confine themselves to the evidence adduced in the trial. It is very difficult, 
as heretofore repeatedly held by this court, to draw the line between proper 
and improper argument. We must leave the control of the arguments of coun- 
sel very much to the discretion of the trial judge, who is on the scene of action 
and in much better position than we are to judge as to what is improper argu- 
ment. While the language of respondent’s counsel was pretty strong, we are 
not prepared to say that the county judge committed an abuse of the dis- 
cretion allowed him because of his refusal to reprimand the attorney for making 
the statements. It is not to be overlooked that the appellant in this csae made 
the very grave and serious charge against the respondent, who was the client 
af the attorney, that he had been guilty of a most reprehensible fraud in pro- 
curing insurance on the life of his dying wife for the purpose of obtaining 
money from the appellant. More than that, the appellant even charged the 
dead wife of the respondent, who was not there to speak for herself, of parti- 
cipating in the respondent’s fraudulent scheme. In making charges of this 
character, the appellant and its counsel should have expected the respondent 
and his counsel not to be in the best of humor. Charges of gross misconduct 
against a good lawyers’ client may be expected to bring forth from that lawyer 
some vigorous language. Under these circumstances, the language used by 
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the respondent’s attorney may not have been altogether out of place. And, cer- 
tainly, the judgment below should not be reversed on that ground. 

The judgment of this court is that the judgment of the lower court be, and 
the same is hereby, affirmed. 

Watts, C. J., and Stabler, J., concur. 

Carter, J., concurs in result. 

CoTHRAN, J. (dissenting). This is an action upon two policies of insurance 
issued by the defendant company upon the life of Janie B. McLane, July 20, 
1927, in the sum of $1,000 each, payable in the event of her death to her husband, 
the plaintiff, Henry J. McLane. The insured died of cancer on June 16, 1928, 
and, upon refusal of the company to pay, suit was instituted on September 14, 
1928, by the beneficiary. 

The defendant answered admitting the issuance of the policies, and alleging 
that they were obtained by the fraud of the insured in knowingy misrepresenting 
the condition of her health by making false answers to material questions, which 
were contained in the application; and that the beneficiary, the plaintiff, partici- 
pated in the fraud. 

The action came on for trial before his honor, Judge M. S. Whaley, and 
a jury on January 7, 1929, resulting in a verdict ‘for the respondent for the 
amount of each policy, to wit, the total sum of $2,000, with interest from June 18, 
1928. 

Among the many quaint expressions and epigrams of the late Justice Gage, 
an honored member of this court, is this: “The facts breed the law.” It is 
impossible to get away from them in stating and applying the principles of the 
law; in the case at bar they are substantially as follows (although there were 
two policies issued, identical in all respects, it will be more convenient to refer 
to them as one): 

On July 11, 1927, the insured signed an application for the insurance; it 
consisted of two parts, A and B. 

Part A contained this stipulation: 

“It is understood and agreed: 

“1. That the foregoing statements and answers are correct and wholly true, 
and, together with the answers to questions on Part B hereof, they shall form 
the basis of the contract of insurance, if one be issued. * * *’ 

And part B: 

“IT hereby certify that I have read the answers to the questions in Part A 
hereof and to the questions in Part B hereof, before signing, and that they 
have been corerctly written, as given by me, and that they are full, true and 
complete, and that there are no exceptions to any such answers other than as 
stated herein.” 

The policy contained this provision: 

“This policy and the application therefor constitute the entire contract be- 
tween the parties, and all statements made by the insured shall, in the absence 
of fraud, be deemed representations and not warranties, and no statement shall 
avoid this policy or be used in defense of a claim hereunder unless it be con- 
tained in the application therefor and a copy of such application is attached 
to this policy when issued.” 

The defendant contends that the answers given by the insured to certain 
questions propounded by the medical examiner of the company, written down 
by him, as parts of part B of the application, and signed by the insured, were 
with regard to matters material to the risk of insurance; that they were know- 
ingly false and fraudulent, and made for the purpose of deceiving the defendant 
and inducing it to issue the policy; that the specific questions, with the answers 
given by the insured, are set out below with the grounds of alleged falsity: 

“Q. Present condition of health? A. Good;” whereas the applicant was then 
being treated by two physicians for cancer! 

“QO. When last sick? A. Month July, year 1926;” whereas the insured was 
then suffering with said disease. 

“Q. Have you had any surgical operation, serious illness or accident? If 
yes, give date, duration and name of ailment? A. No;” whereas she was then 
knowingly being treated for cancer. 
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“Q. Have you ever had any of the following complaints or diseases * * * 
cancer ** * ? If yes, give particulars, dates, and duration? <A. No;” 
whereas she then had cancer and was receiving treatment therefor. 

“Q. Have you been attended by a physician during the last five years? If 
yes, give name of complaints, dates, how long sick and names of physicians. A. 
Dr. McElroy, 3 years ago, miscarriage ;” whereas she was then undergoing treat- 
ment for cancer which caused her death. She was being attended by two physi- 
cians other than Dr. McElroy. 

Dr. Able testified that as medical examiner for the company he examined 
the insured in this action and recorded the answers to the questions asked by 
him as shown by part B of the application; that he did not make a vaginal ex- 
amination of the insured, and would not make one without a suggestive personal 
history given by the applicant; that he would not suspect a local uterine condi- 
tion to be present in the applicant for insurance in this case upon an examina- 
tion ordinarily made by him in accordance with his instructions and understand- 
ing of appellant’s requirements, without a suggestive personal history; that a 
vaginal examination of an applicant is never made unless a suggestive history 
is given, for the reason that applicants would not stand for it; that there are 
questions contained in the application which, if truthfully answered, would sug- 
gest the possibility of a diseased uterine condition; that there was nothing con- 
tained in the application or in the answers to questions asked the insured to in- 
dicate that she had been a sick woman for a year or more. 

Dr. Welbourne (a lady) testified that she specialized with women, children, 
and obstetrics; that she first treated the insured May 16, 1922, for pregnancy; 
that beginning August 30, 1926, and ending April 22, 1927, she treated the insured 
for ulcerated condition of the cervix (the cervix is the part of the womb that 
protrudes into the vagina), for pylitis (inflammation of the pelvis—of the kidney), 
and cystitis (inflammation of the lining of the bladder); that the insured made 
the following visits to her for treatment in the year 1926: In August, 2; Septem- 
ber, 20; October, 8; November, 12; December, 11. In the year 1927: January, 
11; February, 9; March, 8; April, 5—a total of 86 visits covering a period of 
nine months; that during the period covered by these visits the insured did not 
have the appearance of a sick person, could attend to her customary duties, and 
without an examination her diseased condition could not be ascertained or sus- 
pected; that she did not tell insured she had cancer, but discussed the trouble 
with her; that she suggested to insured an exploratory operation to see if her 


condition had advanced beyond the cervix, and insured decided to have Dr. Benet 
make the operation. 


Dr. Rodgers testified that he was called to examine and treat the insured 
with radium; that insured had a malignant type of cancer, a practically hopeless 
case; that he saw and treated insured first on May 2, 1927 (the application for 
insurance was dated July 11, 1927); that he gave her five radium treatments 
from May 2, 1927, to October 12, 1927; that up to the date of application for 
insurance he had given insured four doses of radium; that he also gave her X-ray 
treatment, the last being given on December 9, 1927; that at the time of his 
first examination on May 2, 1927, the cervix of insured was very large, about 
the size of an orange; there was a large crater in the center which bled easily, 
and which had a characteristic odor (diagnosis, carcinoma); that without a 
physical examination of the uterus or suggestive personal history, and judging 
alone from personal appearance, he would not be informed or suspect the dis- 
eased condition of insured; that he did not inform insured that she had cancer, 
but did inform her husband, the respondent in this action. 


Dr. Speer testified that the insurance company depends absolutely upon the 
statements made by the applicant to the examining physician; that, if the appli- 
cant had stated, in answer to questions of the examining physician, that insured 
had received the medical treatment as testified by Drs. Welbourne and Rodgers, 
no policy would have been issued; that, unless a suggestive personal history is 
given by the applicant, it is not the practice, and none of the medical examiners 
of the insurance company make an internal examination of women. 


Boliver, the agent who solicited the insurance, testified that he had been 
soliciting respondent for insurance commencing about 1923; that on July 11, 
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1927, when respondent authorized him to take the application of his wife for 
insurance, respondent told him his wife was “ailing,” and he had better not take 
the application, to which witness replied, “well, it doesn’t make any difference 
about that part of it.” “I don’t pass on that.” “Our doctor passes on that.” 
“T am not a medical man and I have nothing to do with that part of it.” “You 
go ahead and let me write the policy and let us be the judge of that”; that he 
saw the insured, and she looked healthy to him; that respondent did not tell him 
his wife had cancer. The respondent testified that he told Boliver that the doctors 
had told him his wife had cancer. The testimony was corroborated by R. C. 
Sharpe, a witness for respondent, who testified that he heard respondent tell Boliver 
that his wife was under treatment by a doctor; that he thought she had a cancer. 
Boliver denied that Sharpe was present when he talked with respondent. 

There is no question, in fact it is so admitted by the beneficiary of the policy, 
that he had been informed of the malady from which his wife was suffering; he 
claims to have communicated that information to the soliciting agent. 

The company bases its appeal upon two grounds: (1) That his honor erred in 
giving the following charge to the jury: “The law says that if the insured is ex- 
amined by a physician for the company that examination is evidence of one or two 
things; either that the disease did not exist or that its existence is known about 
and waived by the insurer.” (2) Certain alleged prejudicial remarks of counsel 
for the plaintiff in his address to the jury. 

The last I will pass over, being satisfied with the disposition of it by Mr. 
Justice Blease, and will address myself to a consideration of the first ground. 

The charge is practically a reproduction of a declaration made by the court 
in the case of Gamble v. Insurance Company, 95 S. C. 196, 78 S. E. 875, 876, 
with the exception that in the latter the expression is some evidence, thus: 

“We cannot say that there was no evidence [of waiver, I interpolate]. An ex- 
amination of the deceased [insured?], by a physician chosen by the insurer is some 
evidence of one of two things, either that the disease did not exist, or that its ex- 
istence was known to and waived by the insurer.” 

Counsel for the company has received permission of the court to review the 
case of Wingo v. Ins. Co., reported in 101 S. E. 653 (inadvertently omitted in the 
official volumes of the reports), which is based upon the above-quoted declaration 
of the court in the Gamble Case. 

As I understand the opinion of Mr. Justice Blease, and I do not mean to in- 
timate that it is in the least degree obscure, the context, as the preachers say, of 
the charge of his honor, Judge Whaley, assimilates it to the charge of his honor, 
Judge Mauldin, in the Wingo Case, which announces the principle which the 
learned justice approves, as follows: 

“I charge you that an examination of the deceased by a physician chosen by 
the insurance company is some evidence of one or two things, either that the disease 
did not exist, or that its existence was known and waived by the insurance company. 
If you find from the facts in this case that the disease did not exist, or that its 
existence was known to the physician, or by reasonable examination on his part 
could have been known, he will be held in law to have known of the disease, and 
the company will be deemed to have waived it, and your verdict should be for the 
plaintiff. And I add here: ‘But if the physician did make a reasonable examination 
and failed to discover such disease, and such failure was due to the fraud of the 
applicant, as I have defined fraud to you, then the plaintiff could not recover.’” 

Assuming that the “context” of the charge of his honor, Judge Whaley, cured, 
what otherwise may have been reversible error (without intending to subscribe to 
that hypothesis), I think that the doctrine announced in the Wingo Case, sustaining 
the charge of his honor, Judge Mauldin, is demonstrably unsound. 


It therefore appears to me logical to first address my observations to the 
declaration of the court in the Gamble Case, the bell-wether of the flock, and then 
to the Wingo Case; it and others have apparently leaped the bars, following the 
lead of a bad example. 


I do not apprehend how it can possibly be true that the simple act of an ex- 
amination of the insured by a physician selected by the company, without the 
statement of any circumstance connected with the examination, may warrant an 
inference that the insured did not have a disqualifying disease. So much depends 
upon the thoroughness of the examination, the intelligence and expertness of the 
physician, and the nature and location of later developed or discovered disease. 
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Suppose, for instance, the insured were affected with the dread disease upon an 
exposed part of his person, and should be examined by a physician familiar with 
that disease, his failure to discover it would be some evidence that at the time of 
the examination the disease was not present; it would not have been’ an unnatural 
inference that, if the disease existed at that time, the physician would have dis- 
covered it, and under these circumstances the inference would have been for the 
jury. In the case at bar, there is no doubt that, at the time of the examination, the 
insured had the disease. The physician who examined her in May prior to her 
application in July testified that at the time of his first examination, two months 
before the application, the cervix of insured was very large, about the size of an 
orange; that there was a large “crater” in the center, “a dug out ragged edge 
affair,” which emitted the characteristic odor of cancer, and that it had existed for 
a year previously thereto; that her condition would not be discovered by an or- 
dinary examination “without a suggestive personal history given by the patient”; 
that he informed the husband of the fact that his wife had a cancer, and “probably 
would not live.” The circumstances were such that, in the absence of any sug- 
gestion of cancer in such part of her body, and in view of her positive statement 
that she had never had the disease, it is highly improbable that the physician would 
or should have undertaken such a delicate and embarrassing exploration. 


The declaration, therefore, without the qualifications above referred to, was 
clearly erroneous. 


The declaration was prejudicial, for the further reason that there was no doubt 
that the cancer was present, and it presented to the jury the opportunity of finding 
from a technical inference that that which was admitted to have extsted at the 
time of the application did not exist. This inference falls to the ground upon its 
appearing, concededly on all sides, that the disease did exist, and was known to 
exist by the husband, the beneficiary of the policy. 

It is of interest to note that in the first appeal of the Gamble Case, 92 S. C. 
451, 75 S. E. 788, 41 L. R. A. (N. S.) 1199, under facts quite similar to those in 
the case at bar, the court in very strong terms held that a husband who was¢in- 
strumental in procuring insurance upon the life of his wife, who he knew had an 
incurable disease, was estopped from collecting the insurance, as beneficiary of the 
policy, upon her death. 

Considering the alternative inference declared possible from the fact of the 
examination of the insured by a physician chosen by the company insurer, that 
the existence of the disease was known to and waived by the insurer: It strikes 
me as a most remarkable conclusion that the same single act of examination, with 
absolutely no explanatory circumstances, should, at the option of the plaintiff, pro- 
duce one or the other of two antipodal inferences: that the disease did not exist 
or that it did; that, if it existed, its existence was known to the company (whether 
to the physician or not makes no difference), and that the company waived its 
‘existence; an inference upon an inference, piling Ossa upon Pelion. 


The proposition necessarily implies that from the simple fact of examination, 
regardless of the circumstances under which it was made, the inference is justifiable 
that the physician knew of the existence of the disease, and from that inference 
that a further inference is justifiable that the company waived its existence. -The 
possible inference that the physician knew of the existence of the disease could 
only arise, as I have endeavored to show in discussing the first alternative, by the 
evidence of the circumstances attending the examination, the skill of the physician, 
the thoroughness of the examination, and the nature and location of the disease. 
I think, therefore, that the declaration as affecting either alternative is too broadly 
stated, and lacked the essential elements referred to of legitimate inference. 


I direct attention to the fact that the Gamble Case was heard by the court, con- 
sisting of Chief Justice Gary, and Justices Hydrick and Fraser (Justice Watts 
being disqualified, and Justice Woods having resigned). The opinion in which the 
declaration under review appears was written by Justice Fraser. Justice Hydrick 
dissented, and the Chief Justice filed a concurring opinion in which he said that 
the question of waiver was not involved in the case. * * *” So that at best the 
declaration can be considered as the individual opinion of Justice Fraser, carrying 
such weight only as his long, faithful, and conscientious service entitles it to. 

I come next to a consideration of the Wingo Case, 101 S. E. 653, largely based 
upon the isolated declaration in the Gamble Case. 

So much of it as practically reproduces that declaration is subject necessarily 
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to the criticism of it hereinbefore indulged in. In addition to this criticism, I think 
that there is a glaring error in the charge of his honor, Judge Mauldin, in the 
Wingo Case, which justifies the request of counsel that that case be reviewed, and 
militates against the unqualified indorsement of that charge contained in the 
opinion of Mr. Justice Blease in the case at bar. 

In substance, the proposition is advanced that, if a medical examiner for the 
company, by making a reasonable examination of an applicant for insurance, could 
have discovered the existence of a qualifying disease, his failure to do so, regard- 
less of whether it was superinduced by the fraud of the applicant or not, will be 
imputed to him as knowledge of its existence, and will be deemed a waiver of it 
by the company. The very correct proposition was advanced that, if the failure of 
the physician to discover the disease was due to the fraud of the applicant, the 
plaintiff could not recover; but, in the portion of the charge now under consider- 
ation, a very different proposition is advanced, namely, that if the physician was 
negligent in not discovering the disease, even if that negligence was not induced by 
the fraud of the applicant, the physician nevertheless will be charged with knowl- 
edge; that his implied knowledge will be imputed to the company, and will consti- 
tute a vyaiver upon the part of the company. In other words, that the beneficiary 
will be insulated from the willful misrepresentations of the insured by the neglect 
of the physician in not exercising reasonable care to ascertain the falsity of such 
misrepresentations. I do not think that that is the law. 

I think that the isolated declaration in the Gamble Case, the charge in the 
Wingo Case, and the charge in the case at bar are all erroneous, for another rea- 
son: The question of waiver, like that of negligence, is a mixed question of law and 
fact; it is the province of the presiding judge to define waiver, which he may do 
in the stereotyped form, “the voluntary relinquishment of a known right,” and it is 
his duty to submit to the jury the issue whether, from the facts established to 
their satisfaction, waiver ought to be inferred. He is not authorized upon an issue 
of negligence to charge that certain facts constitute negligence, and the same rule, as 
I understand it, obtains upon the issue of waiver. 

It is true that the charge was that the medical examination was evidence of one 
or the other of the two things mentioned; but it would be attributing to the av- 
erage jury a more refining faculty than usual, the discrimination between evidence 
and proof; the expression might easily have been, and probably was taken as syno- 
nymous with the last. But, even if it can be confidently asserted that this discrim- 
ination was indulged in, I do not think that he was authorized to say that the 
medical examination was evidence of the material issue for the jury’s decision, any 
more than a judge should tell the jury that the failure to station a flagman at a 
crossing was evidence of negligence. The only instance where such a charge is per- 
missible is where the alleged duty is imposed by statute, when a failure to exercise 
it may be designated as negligence per se, legal negligence. 

or the familiar rule as to negligence see Pickens v. R. Co., 54 S. C. 498, at 
page 509, 32 S. E. 567. 

In the case of Norris v. Clinkscales, 47 S. C. 488, 25 S. E. 797, it is declared 
that the presiding judge may not either state the testimony or comment upon the 
legal effect of it. As far as the court has gone is Norris v. Ins. Co., 57 S. C. 358, 
35 S. E. 572, 576, which gives a guide in cases of waiver by insurance companies. 
There it is said (approving a, charge) : 

“When an insurance company, with knowledge of the forfeiture of a policy, 
sends an agent to adjust the loss, or does any other act which recognizes the validity 
of the policy, it ts evidence which the jury may consider in determining whether 
there was intention on the part of the company to waive forfeiture.” The charge 
in the present case went much further than this, stating to the jury the effect of 
the testimony. 

It appears to me to be conceded in the opinion of Mr. Justice Blease that, unless 
the old slogan of considering the charge as a whole, which has done yeoman service 
in many an instance of admitted error, can be successfully invoked in the present 
controversy, the error is irremediable. I do not think that there is the least bit of 
saving grace in the charge as a whole. 


The declaration of the presiding judge is simple and unqualified: 


“The law says that if the insured is examined by a physician for the company 
that examination is evidence of one or two things; either that the disease did not 
exist or that its existence is known about and waived by the insurer.” 
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It is conceded that it would have been better to say, as his honor, Judge Maul- 
din, charged in the Wingo Case, that it was some evidence; but it is urged that the 
omission was cured by other parts of the charge. I do not find such curative balm 
in the charge. His honor charged fully and fairly upon the question of fraudulent 
concealment and representations, but not at all in connection with the issue of 
waiver. When he comes to that issue, he lays down the law simply and clearly, 
but, as I think, mistakenly, by reason of the absence of qualifications. 

I am aware of no provision in the policy, in law, or in reason, which would re- 
quire a medical examiner, after he had been assured that the applicant had never 
had cancer, to explore every region of his anatomy to ascertain whether he was 
afflicted with it or any of the other thousand ills that human flesh is heir to. 

The proposition that knowledge of a disease may be imputed to the physician 
and through him to the company, by reason of his negligence in making the exam- 
ination, is opposed by every authority that I have had access to. 

In a Georgia case, Interstate Co. v. Bess, 35 Ga. App. 723, 134 S. E. 804, 805, 
the court said: 

“In a case like the present, if the agent had actual knowledge of the facts 
which by a stipulation in the contract would render it void, the insurer could not 
set up such facts as a defense. But, before the knowledge of the agent could work 
a waiver on the part of his principal, the knowledge must have been actual. Con- 
structive knowledge would not be sufficient for that purpose.” 

In the case of Jeffords v. Ins. Co., 123 S. C. 467, 117 S. E. 79, 80, the court said: 

“The nonexistence of a mortgage upon the car was a statement of a fact by 
the plaintiff, a part of the conditions in the policy and of the warranty upon which 
the company acted in issuing the policy. The plaintiff bound himself to the truth 
of that statement, and agreed that, if it was not true, the policy should be canceled. 
There was no duty incumbent upon the defendant to do otherwise than act upon 
that statement; no duty arose to doubt it and verify it by any independent inquiry 
whatever.” 

The court cites 14 R. C. L. 1172, where it is said: 

“In general it may be said that the knowledge of an insurer which will form 
the basis for a waiver must be actual notice either to the insurer or its authorized 
agent, and not mere constructive notice. Accordingly a notice deposited in the mail 
is ineffective unless received and the constructive notice imparted by the record of 
instruments is insufficient.” (Italics by the court.) 


See, also, quite a list of authorities cited in the Jeffords Case to sustain the 
proposition. 


AMERICAN INS. UNION vy. WYLIE. (No. 3759.) 
Court of Civil Appeals of Texas. Texarkana. Dec. 18, 1929. 
Rehearing Denied Jan. 9, 1930. 

23 Southwestern Reporter (2d) 491. 

2. INSURANCE—MERGER CONTRACT BETWEEN INSURANCE UNION 
REINSURING RISKS OF BENEVOLENT ASSOCIATION HELD NOT 
TO JUSTIFY RECOVERY UNDER POLICY NOT ISSUED BY IT NOR 
CLAIMS NOT APPROVED. 

A merger contract between insurance union and benevolent association that 
“all death and disability approved claims” of the latter shall be paid “the maxi- 
mum amount in said certificates specified” held to mean the maximum amount 
payable on a certificate according to its terms, especially when construed with 
all other stipulations of contract, and hence did not authorize recovery from 
the new company nor upon claims not approved by it. 

(For other cases, see Insurance, Dec. Dig. § 699.) 


3. INSURANCE—INSURANCE UNION, NOT SHOWING ITSELF FRATER- 
NAL BENEFIT SOCIETY, HELD NOT EXEMPT FROM PENALTY 
FOR DELAY IN PAYING LOSS. (REV. ST. 1925, ARTS. 4736, 4823). 
Where insurance union failed to prove itself fraternal benefit society within 

Rey. St. 1925, arts. 4820-4822, it could not claim protection of article 4823, which 

exempts such societies from operation of article 4736, subjecting a life insurance 

company that fails to pay a loss within 30 days after demand to 12 per cent. 
damages on such loss, together with reasonable attorney fees. 


(For other cases, see Insurance, Dec. Dig. § 602.) 
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Appeal from District Court, Dallas County; Towne Young, Judge. 


_ Action by Lena Estelle Wylie against the American Insurance Union. From 
a judgment in favor of plaintiff, defendant appeals. Judgment reformed and 
affirmed. 


By the terms of a policy issued by the Southern Benevolent Association 
to David C. Wylie December 31, 1926, his wife, appellee Lena Estelle Wylie, 
was to be entitled (in the event of his death while in good standing as a mem- 
ber) to demand and receive of the association $1 for each of its members (not 
exceeding 1,500) in his class who paid assessments levied for the purpose. By 
a contract in writing dated April 18, 1927, said benevolent association was merged 
with the American Insurance Union, appellant here, the latter assuming obli- 
gations of the former and agreeing to reinsure its members then in good stand- 
ing who ratified and accepted the merger contract. Said merger contract con- 
tained a stipulation as follows: “Sixth: Each of said members of the Southern 
Benevolent Association who have attained or will attain the age of 16 to 60 
years (said David C. Wylie was 54 years of age), both inclusive, within the 
calendar year 1927, having a certificate for $1000 or more (David C. Wrylie’s 
certificate was for a maximum of $1500, as stated above) effective insurance, 
shall have the privilege of exchanging the same for a like amount of insurance 
on the whole life level rate policy issued by the American Insurance Union,” 
according to a “table of ages and rates as follows: Age 52, rate $3.75: age 53, 
rate $4.00; age 54, rate $25. The monthly rate on this policy remains level 
during life of the member unless the rate has been higher than $3.00 a month, 
in which case it will drop at the end of a calendar year of age 70 to $3.00 a 
month on each $1000 insurance in force, and if it has been $3.00 or less the rate 
will remain for life the same as that paid at age of entry. Provided each said 
member gives a satisfactory warranty of good health on a regular application 
form of the A. I. U., which must be signed by the applicant requesting such 
exchange on or before January 1, 1928.” In a letter to said David C. Wylie 
dated June 10, 1927, inclosing a copy of the merger contract and of “form 1047,” 
the benevolent association wrote as follows: “We wish to call your attention 
to each paragraph of this contract, and especially do we urge you to carefully 
read paragraph 6. In this connection we call your attention to the fact that 
your insurance in the Southern Benevolent Association has been on the ‘assess- 
ment as needed plan,’ that is, assessments have been made for deaths and the 
beneficiaries under the terms of your certificate were entitled to receive, as 
full settlement of their claim, ‘$1 for each member in the class that paid the call,’ 
whereas, by this arrangement you have become a member of the American In- 
surance Union whereby the payment of the full amount of your certificate is 
guaranteed. * * * Examine carefully paragraph 6 of the contract. Move 
your finger down the line of the table of rates in the column marked age until 
you reach your attained age, oposite to the right is your rate per month, per 
thousand. In this connection, we wish to call your attention to the fact that 
this will be your rate until you reach the age of 70 years, at which time your 
monthly premium will be reduced to $3.00 per month, or your cash surrender 
value on each $1000 worth of insurance will be not less than $500. As you will 
readily see by this arrangement that you will be guaranteed the face value of 
your certificate with the option of cash surrender value of not less than $500 
at the age of 70 years. If you desire to immediately change the certificates that 
you now hold to one of the American Insurance Union it is easy for you to see 
that your rate of insurance, under this plan, is definite and gives you full and 
complete protection. For your convenience we inclose form 1047 in order that 
you may immediately avail yourself of this wonderful opportunity now. If you 
so desire, please answer each and every question as set forth in this form. Be 
sure to give your correct birth date and age as this is important for the records, 
and mail same with your old policy attached, to the Southern Benevolent Asso- 
ciation, at 603-608 Praetorian Building, Dallas, Texas. If you have not paid 
the assessment now outstanding it will be necessary for you to inclose your re- 
mittance for that assessment with the executed form 1047. If you do not wish 
to immediately avail yourself of this opportunity as provided by Section 6, then, 
for your convenience, we herewith inclose the memoranda of agreement between 
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the American Insurance Union of Columbus, Ohio, and the Southern Benevolent 
Association, together with slip marked rider; both of these instrument are to 
be retained by you and pasted in your Southern Benevolent Association certi- 
ficate.” The insured never applied on “form 1047” or otherwise to have his 
policy issued by said association on the “assessment as needed plan” changed 
to one of appellant’s “whole life level rate” policies, referred to in the part of 
the merger contract set out above; but on June 29, 1927, before he died July 
21, 1927, he had a bank doing business at Peacock, Tex., where he resided, send 
to appellant at Fort Worth a check for $6.38, which was the amount he should 
have sent at that time if he had had his policy changed as provided in the 
stipulation in the merger contract referred to. The check referred to was as 
follows : 
“Peacock, Texas, 6/29, 1927. 

“Pay to the order of American Insurance Union $6.38 $6 and 38 cts. dollars. 

“Peacock Bank, Peacock, Texas. 
“[Signed] W. H. McKenzie, Cashier. 
“Cashier’s Check.” 

The insured also paid assessments due by him for June and July, 1927, ac- 
cording to the terms of said policy issued to him by the Southern Benevolent 
Association. Proof of the insured’s death made August 3, 1927, on forms fur- 
nished by appellant was received by it August 8, 1927. December 17, 1927, 
appellant wrote appellee at Peacock, Tex., acknowledging receipt of “proof of 
loss papers” and advising her that her claim was “not a good one’”—that its 
records showed the insured “was not in good health at the time he became a 
member of the Southern Benevolent Association, and in truth and in fact 
was lapsed at the time of his death’—and adding: “If you wish to pursue your 
claim further and correct these proofs come to the office (of appellant) at 204 
K. of P. Building, 315%4 Main Street, Fort Worth, Texas.” Appellee never went 
to Fort Worth as suggested, but instead commenced this suit against appellant, 
whereby she sought a recovery against it of $1,500, the amount of the policy, 
she claimed, interest thereon at the rate of 6 per cent, per annum from Septem- 
ber 1, 1927, 12 per cent. on said $1,500 and interest thereon as damages, $500 as 
attorney’s fees, and costs of suit. The appeal is from a judgment in her favor 
as prayed for, except that the recovery allowed her as attorney fees was $250 in- 
stead of $500. 

Marvin Roberson, of Fort Worth, and Geo. K. Holland, of Dallas, for appel- 
lant. 


Smithdeal, Shook, Spence & Bowyer, of Dallas, for appellee. 

Wi.tson, C. J. (after stating the case as above). In its answer to appellee’s 
suit appellant acknowledged it was liable to her in the sum of $721, which, it 
alleged, was $1 for each member of its class or group 3 to which the insured 
belonged on July 21, 1927, the day he died alleged it had at all times on the filing 
of satisfactory proof of the death of the insured been willing and still was will- 
ing to pay her that sum; and asked the court to enter judgment against it in 
appellee’s favor for that amount, but in its favor for “all cost of suit.” 


It was provided in the policy issued to the insured by the Southern Bene- 
volent Association that the beneficiary named therein (appellee here) should 
accept as full settlement of her claim on account of the death of the insured 
“$1.00 that shall have been collected from each member of his class in the as- 
sociation.” There was no evidence showing the number of members in the in- 
sured’s class on the day of his death, but there was undisputed evidence that 
an assessment for his death could not have been made by appellant before Sep- 
tember 1, 1927, and that on that day there were 721 members in the insured’s 
class. In that state of the evidence we think appellant’s contention, so far as it 
was that its liability to appellee was on the basis of 721 members in the insured’s 
class, should be sustained, unless it appeared, and appellee insists it did, that 
she was entitled to recover on the theory that the policy issued to the insured by 
the Southern Benevolent Association had in legal effect been exchanged for 
the “whole life level rate policy” referred to in the sixth section of the merger 
contract between said association and appellant set out in the statement above. 

Appellee’s contention with reference to that is predicated, mainly, on the 
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fact referred to in said statement that on June 29, 1927, before he died July 21, 
1927, the insured had a bank at Peacock to send to appellant at Fort Worth a 
check it received and retained possession of for the amount he should have 
sent it if he had exchanged the policy on the “assessment as needed plan” 
issued to him by the Southern Benevolent Association for one of appellant’s 
“whole life level rate” policies as provided in said sixth section of the merger 
contract. 

[1] It is insisted that appellant’s retention of the check was a waiver of 
an application by the insured for an exchange of policies, and entitled appellee 
to recover as if appellant had actually issued a “whole life level rate” policy 
in lieu of the “assessment as needed plan” policy held by the insured. It was 
on that theory, it seems, that the court submitted to the jury the issue as to 
whether appellant knew that the $6.38 check hereinbefore referred to was sent 
by the Peacock Bank on behalf of the insured “as a premium payment on a 
$1,500 whole life level rate policy” and an issue as to whether appellant by retain- 
ing the check as it did “waived the execution and delivery to it” by the insured 
“of application form 1047.” 

Appellant objected to the submission of the issues specified, on the ground 
that there was no evidence it had knowledge that the $6.38 check was sent on 
the insured’s account and to pay a premium on a “whole life level rate” policy, 
and complains here because the court overruled its objection and submitted 
the issues. We agree with appellant that the action of the trial court was 
erroneous. 

It will be seen on looking to the statement above, where the check is set 
out in full, that there was nothing on its face showing on whose account or 
for what purpose it was sent to appellant, and there was no evidence that ap- 
pellant by letter accompanying the check or otherwise was advised as to those 
matters before the death of the insured. Affirmative testimony on appellant’s 
behalf that it did not know anything more about the check than was shown 
on its face was uncontradicted, unless it was by testimony showing that the 
insured was the benevolent association’s only member at Peacock, and that at 
times before said check was sent as stated he had remitted through the bank 
mentioned assessments made against him on account of the “assessment as 
needed plan” policy he held. It is argued that the testimony just referred to 
was sufficient to put appellant on inquiry to ascertain who sent the check and 
the purpose for which it was sent, and that it ought to be chargeable with 
knowledge of what such inquiry diligently pursued would have disclosed. 


But certainly, we think, appellant owed appellee no other duty with refer- 
ence to the check than to refrain from making an improper use of it. Had 
it assigned or cashed the check it may be it would have owed the insured the 
duty to make inquiry to ascertain on whose account and for what purpose the 
remittance was made, and, having ascertained that, to return the proceeds to 
the insured if it was unwilling to accept and use same to accomplish such pur- 
pose. But the evidence was it never either assigned or cashed the check. 


[2] Appellee insists the judgment was warranted by a stipulation in the 
merger contract as follows: “Fourteenth: All death and disability approved 
claims occuring among the members of Southern Benevolent Association herein 
merged and reinsured, the American Insurance Union binds and obligates itself 
to pay said claims the maximum amount in said certificates specified, and it 
is further agreed and understood that the American Insurance Union shall 
charge monthly each member of Southern Benevolent Association the same 
amounts, respectively, as charged each member for call which closed March 18, 
1927, the same to continue throughout the year A. D. 1927, on all members not 
changing their certificates as herein provided.” But we think it is clear, when 
all the stipulations in the contract, including those in said sixth section of the 
merger contract, are kept in mind, that the “maximum amount” referred to in 
the stipulation set out meant either the maximum amount for which a death 
or disability claim had been approved, or the maximum amount payable on a cer- 
tificate according to its terms—which, in the instant case, was $721. 


[3] The judgment, so far as it was for a penalty and attorney’s fees, was 
based on a statute (article 4736, R. S. 1925) as follows: “In all cases where a 
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loss occurs and the life insurance company * * * liable therefor shall fail 
to pay the same within thirty days after demand therefor, such company shall 
be liable to pay the holder of such policy, in addition to the amount of the loss, 
twelve per cent damages on the amount of such loss together with reasonable 
attorney fees for the prosecution and collection of such loss.” By the terms 
of another statute (article 4823, R. S. 1925) “fraternal benefit socities” were 
exempted from the operation of the penalty statute above set out. Appellant 
insists it was such a society and therefore not liable for the sums adjudged 
against it as a penalty and attorney’s fees. We think the trial court had a 
right to conclude that appellant had failed to prove it was such a society within 
the meaning of the statute (articles 4820, 4821, and 4822, R. S. 1925), and over- 
rule appellant’s contention. 

The judgment will be so reformed as to award appellee a recovery of $721, 
interest thereon at the rate of 6 per cent. per annum from September 1, 1927, 
12 per cent. on the amount of said $721 and interest as a penalty, and $250 
(agreed upon by the parties as reasonable) as attorneys’ fees, a total of $1,160.54, 
and as so reformed will be affirmed. 


CHANCELLOR v. CHANCELLOR. 
(No. 12199.) 
Court of Civil Appeals of Texas. Fort Worth. Nov. 2, 1929. 
Rehearing Denied Nov. 30, 1929. 
23 Southwestern Reporter (2d) 761. 
1. INSURANCE—ADOPTED “CHILD” WAS ENTITLED TO PROCEEDS 
OF FRATERNAL INSURANCE POLICY NAMING DIVORCED WIFE 
AS BENEFICIARY (REV. ST. 1925, ARTS. 42-44, 4831). 


Unded Rev. St. 1925, arts. 4831, relating to payment of death benefits by 
fraternal benefit societies, child adopted by insured and wife in accordance with 
provisions of articles 42-44 was entitled to proceeds of fraternal insurance policy 
naming divorced wife of insured as beneficiary therein, in that the word “child” 
in legal documents is not always confined to immediate offspring (citing Words 
and Phrases, “Child-Children”). 

(For other cases, see Insurance, Dec. Dig. § 776.) 


Appeal from District Court, Archer County; E. G. Thornton, Judge. 

Suit by R. N. Chancellor against the Pretorians, wherein Robert Elaine 
Chancellor intervened. Judgment for plaintiff, and intervener appeals. Reversed 
and rendered. 

Phillips, Trammell, Chizum & Price, R. T. Thornton, Jr., and Eugene Lary, 
all of Fort Worth, for appellant. 

W. E. Forgy, of Archer City, for appellee. 

Buck, J. [1] R. N. Chancellor, on July 20, 1928, filed suit in Archer county 
against the Pretorians, a fraternal insurance society, and for cause of action 
showed: That on or about May 16, 1916, his son Robert Irl Chancellor took out 
a policy of insurance in the defendant society in the sum of $1,000, with Chan- 
cellor Moore, the insured’s nephew, as beneficiary. That on July 28, 1917, the 
beneficiary in said policy was changed to Ovie Bernice Chancellor, then the 
wife of the insured. That on August 3, 1926, said Mrs. Ovie Bernice Chancellor 
obtained a divorce from the insured. That said Robert Irl Chancellor, the in- 
sured, died November 27, 1926, leaving no widow and no children. Thus Ovie 
Bernice Chancellor was at the date of insured’s death the beneficiary. That, at 
the time of the death of the insured, all premiums due on the policy had been 
paid. That the mother of the insured died in 1894, long prior to the death of 
the insured. Plaintiff prayed for judgment for the amount of the policy, etc. 

The Preztorians answered, acknowledging it had issued an insurance policy 
on the life of Robert Irl Chancellor in the sum of $1,000. It was further alleged: 
That the defendant had been informed that the insured and his wife, Mrs. Ovie 
Bernice Chancellor, had been divorced prior to the insured’s death. That. the 
defendant had been further informed that during the year 1924, Mr. and Mrs. 
Chancellor had legally adopted an infant girl child, and had named her Robert 
Elaine Chancellor, who survived the insured. That, under the laws of Texas 
and under the constitution and by-laws of the order, Mrs. Ovie Bernice Chan- 
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cellor, by reason‘of her divorce from Robert Irl Chancellor, was no longer eligible 
as a beneficiary and was without insurable interest in the life of said Robert Irl 
Chancellor. That, under the laws of the state and under the constitution and 
by-laws of the defendant society, when at the time of the death of the insured 
there was left no surviving widow with an insurance interest, it is specially pro- 
vided by the by-laws of the society that the certificate shall be payable to any 
child or children living. Defendant further prayed that the said Robert Elaine 
Chancellor be made a party to the suit, and further alleged that it was ready 
and willing to pay the amount of the certificate to whomsoever the court should 
determine was entitled to it. Defendant prayed that it be entitled to a reason- 
able attorney’s fee, which it alleged was $150. 

Robert Elaine Chancellor, having been made a party, by her mother, as 
next friend, answered as intervener, and pleaded. That on March 17, 1917, 
Robert Irl Chancellor and Mrs. Ovie Bernice Chancellor, now Mrs. Ovie Bernice 
Mercer, were intermarried. That on said date Robert Irl Chancellor had a 
certificate for $1,000 in the defendant company, and that soon after said mar- 
riage Robert Irl Chancellor had Mrs. Chancellor made the beneficiary in said 
certificate. That on or about February 8, 1924, her natural mother, Mamie Wade, 
of Dallas, Tex., transferred the care and custody of intervener to the Chancellors, 
and that said Chancellors duly and legally adopted said intervener. That by 
said adoption intervener became legally entitled to all the rights of an heir 
and child, and, since Mrs. Chancellor Mercer had been divorced from Robert 
Irl Chancellor, she was not entitled to any of the certificate, and, in the absence 
of any beneficiary named in the policy who was entitled under the law to re- 
ceive the proceeds thereof, the intervener was entitled to the same; for which 
intervener prayed. 

On a trial before the court, the trial court gave judgment in favor of R. N. 
Chancellor, the father of Robert Irl Chancellor, for $900, and judgment for the 
defendant, the Pretorians, for $100, as a reasonable attorney’s fee. From this 
judgment the intervener has appealed to this court. 

There is an agreed statement of facts from which is stated the following: 
That Robert Irl Chancellor and Ovie Bernice Chancellor Mercer were legally 
married on March 5, 1917. On September 24, 1924, said Robrt Irl Chancellor 
and wife, Ovie Bernice Chancellor, legally adopted a baby girl, now of the age 
of 4 years, from one Mamie Wade, giving it the name of Robert Elaine Chan- 
cellor. On July 28, 1917, the defendant society issued a policy of insurance in 
the sum of $1,000 to said Robert Irl Chancellor, in which Mrs. Ovie Bernice 
Channellor was named as beneficiary. On August 3, 1926, Mrs. Ovie Bernice 
Chancellor was granted a divorce from the said Robert Irl Chancellor, together 
with the care, custody, and control of said minor child, intervener herein. That 
Robert Irl Chancellor died without changing the name of the beneficiary in 
said certificate of insurance and without a will, and that he left no child or 
children of his body surviving him. That R. N. Chancellor, plaintiff herein, 
is the father of said Robert Irl Chancellor, and that the mother of said Robert 
Irl Chancellor died in 1894, long prior to the death of said Robert Irl Chancellor. 


That section 3 of the article 24 of the constitution of the Prztorians, is as fol- 
lows: 


“In the event of the death of a beneficiary prior to the death of a member, 
if said member fail to designate another beneficiary, then the amount which 
would have been due such deceased beneficiary, under the benefit certificate, 
shall be payable to the surviving beneficiary or beneficiaries, if any. If the 


member die and no beneficiary survive him, then the amount of the benefit cer- 
tificate shall be paid 


“First, to the widow or widower, if no child or children survive; but if a 
child or children survive the member, then one half to the widow or widower, 
and the other one half in equal parts to the member’s surviving children. Second, 
if the member leaves no widow or widower, surviving, then to the member’s 
children in equal parts; Third, if said member leave neither widow, widower 
or children surviving, then to the member’s father and mother, in equal parts, 
or to the survivor of either; Fourth, if the member die leaving neither of the 
foregoing surviving, then to his or her brothers and sisters, in equal parts. If 
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no father or mother, brothers or sisters, nephew or niece survive the member, 
then the benefits shall revert to the life benefit funds. 

“Section 4. If there shall be a divorce of beneficiary from member, then 
the interest of the named beneficiary shall be cancelled; and if no other bene- 
ficiary is named by the member then the amount of certificate shall be paid as 
provided in section 3 of this article.” 

It is stipulated that articles 42, 43, 44, 45, and 4831, Rev. Civ. Statutes of 
1925, be considered as specially pleaded and introduced in evidence. It is agreed 
that the following issue of law is involved in this case: 

“Is R. N. Chancellor, the father of Robert Irl Chancellor, or Robert Elaine 
Chancellor, the adopted daughter, the legal beneficiary under the certificate 
issued by the defendant, the Pretorians, on the life of Robert Irl Chancellor?” 

There has been filed an agreed motion to perfect the record, which is hereby 
granted. Under said motion it is agreed that the adoption papers may be con- 
sidered as a part of the statement of facts. Said adoption papers appear to be 
in due form, and show that Mamie Wade of Dallas county authorized and 
empowered Mr. and Mrs. R. I. Chancellor, of the city and county of Archer, 
to legally adopt her infant daughter, to rear and educate her as their own child, 
and fully authorized the said Mr. and Mrs. R. I. Chancellor to have full control 
of the child, waiving any and all parental authority and liability that may ac- 
crue by virtue of the hereinbefore mentioned authority, and agreed that no ac- 
counting should be made to said Mamie Wade at any time of the whereabouts 
of said child. This agreement is duly acknowledged before a notary public. 
There is also an obligation by R. I. and Mrs. Chancellor in which it is stated 
that, wishing to confer upon baby Robert Elaine Chancellor, a minor, all the 
rights and privileges, both in law and equity of a legal heir, do in consideration 
thereof adopt the said baby Robert Elaine as their legal heir to all intents and 
purposes of the statutes of this state. This instrument is duly acknowledged 
by both Mr. and Mrs. Chancellor. 


The adoption papers are of record in the office of the county clerk of Archer 
county. 
Opinion. 

Articles 42, 43, and 44, Rev. Civ. Statutes of 1925, are as follows: 

42. “Any person wishing to adopt another as his legal heir shall file in the 
office of the county clerk of the county in which he resides a written statement 
signed by him and duly authenticated or acknowledged as deeds are required 
to be, reciting in substance that he adopts the person named therein as his 
legal heir, and the same shall be admitted to record in said office.”. [Acts 1850.] 

43. “When such statement is so recorded it shall entitle any child so adopted 
to all the rights and privileges, both in law and equity, of a legal heir of the 
adoptive parent, as a child has by law against lawful parents. If the adoptive 
parent has at the time of such adoption or shall thereafter have, a child be- 
gotten in lawful wedlock, such adopted heir shall in no case inherit more than 
one-fourth of the estate of the adoptive parent.” [Acts 1907.] 


44. “The parent or parents of a child who is to be so adopted may, by an 
instrument in writing duly signed and authenticated or acknowledged as deeds 
are required to be, transfer their parental authority and custody over such child 
to the adoptive parent. Where the lawful parent or parents have voluntarily 
abandoned such child and left it to the care of others for a period of at least 
three years, or voluntarily left it to be cared for by charity for a period of at 
least three years, and such child shall be so adopted, such parent or parents 
shall be held to have transferred their parental authority and custody over 
said child to the adoptive parent; and in all such cases such lawful parents 
shall thereafter be barred from exercising any authority, control or custody over 
the person or estate of such child as against the adoptive parent. No adoptive 
parent shall transfer his authority and custody to any other person.” [Acts 1907; 
Acts 3d C. S. 1920.] 


As noted, article 42 is in the same verbiage as the original act of 1850. 
Article 43 is practically in the same wording and has the same meaning as the 
original act of 1850. But article 44 is comparatively new legislation. By this 
act it is provided that the parent or parents of a child who is to be adopted 
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by another or others shall, by an instrument in writing, duly signed and authen- 
ticated or acknowledged as deeds are required to be, transfer the authority or 
custody over such child to the adoptive parent, and, when said child shail have 
been adopted, the natural parents shall thereafter be barred from exercising 
any authority, control, or custody over the person or estate of said child as 
against the adoptive parent. 

Article 4831, in chapter 8, tit. 78, under the heading “Fraternal Benefit So- 
cieties,” Rev. Civ. Statutes of 1925, is as follows: “The payment of death bene- 
fits shall be confined to wife, husband, relative by blood to the fourth degree, 
children by legal adoption, mother-in-law, son-in-law, daughter-in-law, step- 
father, step-mother, step-children, father-in-law or to a person or persons de- 
pendent upon the member. If after the issuance of the original certificate the 
member shall become dependent upon an incorporated charitable institution, he 
shall have the privilege with the consent of the society, to make such institu- 
tion his beneficiary. Within the above restrictions each member shall have the 
right to designate his beneficiary, and from time to time have the same changed 
in accordance with the laws, rules or regulations of the society, and no beneficiary 
shall have or obtain any vested interest in the said benefit until the same has 
become due and payable upon the death of the said member. If a member 
shall die without designating a beneficiary, or if at the death of the member 
the beneficiary designated is dead or has no insurable interest in the life of the 
member, the benefits payable under the certificate shall not be forfeited but 
shall be paid to the persons named in this article, but * * * if such society 
shall fail to prescribe the order of payment, then the same shall be payable to 
the persons named in this article and in the order first named.” 


One of the purposes of fraternal benefit societies is to provide insurance 
and protection for the members of the insured’s family and of those dependent 
upon the insured for support. In McDonald v. Texas Employers’ Ins. Ass’n, 
267 S. W. 1074, 1077, writ of error refused by the Supreme Court, opinion by 
Justice Looney of the Dallas Court of Civil Appeals, it is held that an adopted 
mother is entitled to the benefits of the workmen’s compensation insurance; 
the adopting parent having an interest in the earnings and earning capacity 
of the adopted child. Article 43 provides that an adopted child shall be entitled 
to all the rights and privileges, both in law and equity, of the legal heir of the 
adoptive parents, as a child has by law against lawful parents. This includes 
the right to support, education, and inheritance from the adoptive parent. 

As the named beneficiary in the instant case had no insurable interest in 
the life of the member, the benefits under the by-laws are payable to one of 
persons named in article 4831. The state expressly provides that the payment 
shall be made to such persons “in such order as the by-laws of the society 
shall prescribe.” The by-laws of the defendant society provide that, if a child 
or children survive, and no widow or widower survive, the policy shall be payable 
to the member’s surviving children. 


In McDonald v. Texas Employers’ Ins. Ass’n, the court said: “The adopted 
child is given the same right as against the adopting parent for support, main- 
tenance, and humane treatment as a child has by law against his natural par- 
ents, and it is made unlawful for the adopter to transfer his authority and custody 
to any other person. Under these amendments, the relation between the adopt- 
ing parent and the adopted child is in all essentials the same as between the 
natural parent and his child. It follows, therefore, that by reason of the changes 
wrought in the law, the doctrine announced in the cases mentioned above is no 
longer the law of this state.” 


The writer of the opinion refers to the case of Eckford v. Knox, 67 Tex. 
200, 2 S. W. 372, and other cases, and said: “The law of adoption of this state 
as it exists to-day and as it existed on November 17, 1911, the date when Mrs. 
McDonald adopted the deceased, is radically different from the law brought 
under review in the cases mentioned above. The statute has undergone two 
amendments; one in 1907 (Acts 30th Leg. [1907] c. 47), and the other in 1920 
(Acts 36th Leg. [1920] 3d Called Sess. c. 63 [Vernon’s Ann. Civ. St. Supp. 1922, 
arts. 3, 4]). The act of 1907 provides that where the parent executes an in- 
strument of writing, transferring his parental authority and custody over the 





962 The Insurance Law Journal, Vol. 74 [May, 1930 


child to the adopting party (the amendment of June 19, 1920, adds), or where 
the parent has voluntarily abandoned such child and left the same to the care 
of others for a period of at least three years, * * * in either event, if such 
child is adopted in accordance with the provisions of the statute, all parental 
authority and right to the custody of the child on the part of the natural parents 
are transferred to the adopter.” 

Kemp v. New York Produce Exchange, 34 App. Div. 175, 54 N. Y. E. 678, 
679, decided by the Supreme Court of New York, Appellate Division, is similar 
in facts and issues to the present case. This suit was brought by Lily Kemp 
against the New York Produce Exchange to recover on a mutual benefit certi- 
ficate of insurance issued by defendant to her adopted father, who was a mem- 
ber of the Exchange. The case was submitted to the appellate court on an 
agreed statement of facts, and said court rendered judgment for the plaintiff, 
in which all concurred. The opinion in part says: “It may also be conceded 
that the plaintiff- is not a ‘child’ of the deceased member, in the strict sense 
of that term, which refers to the physical procreation of the child, and not the 
legal rights that may have been afterwards conferred upon her by agreement 
of parties, or acts of the legislature. So it has been said, ‘Adopted children are 
not children of the persons by whom they have been adopted, and the act of 
assembly does not attempt the impossibility of making them such.’ (Schafer 
v. Eneu, 54 Pa. 304), and ‘Giving an adopted son a right to inherit does not make 
him a son in fact’ (Com. v. Nancrede, 32 Pa. 389). But this principle is not 
decisive of the question involved here. The question is not, what the strict, ac- 
curate meaning of the word ‘child’ but, in what sense was it used in the by-laws? 
Already, at the time of the passage of the act empowering the defendant to create 
its gratuity fund, and of the enactment of the defendant’s by-laws in pursuance of 
such authority, adoption of children was authorized by the laws of this state. 
By chapter 830, § 10, of the Laws of 1873, it was enacted that a child adopted 
under the provisions of that act, and the person adopting him, should thence- 
forth ‘sustain toward each other the legal relation of parent and child, and have 
all the rights and be subject to all the duties of that relation, excepting the right 
of inheritance.’ The statute of 1882 authorizes the payment from the gratuity 
fund to the widow, children, next of kin, or other persons dependent on the 
deceased member. The by-laws state that the object of the gratuity fund is 
to provide for the families of members. As the law stood at this time, an adopted 
child was a member of the family of his adopter, and a dependent. Though he 
was not entitled to inherit from the adopting parent, still such parent could, 
in a proper case, be compelled to support the child, the same as a natural child. 
It seems to us that, even under the then existing condition of the law, the case 
of an adopted child fell within the terms of the by-laws and it was entitled 
to share in the death fund. In 1887, however, the statute as to adoption was 
amended so as to give the adopted child the right of inheritance. The effect 
of this amendment was to modify the statutes of distribution and descent. Dodin 
v. Dodin, 16 App. Div. 42, 44 N. Y. S. 800. From this time the adopted child 
had the same rights as a natural child, except as to limitations in deeds or wills 
conditioned on the death of the adopting parent without issue.” 


In 2 Words and Phrases, First Series, p. 1118, is cited the case of Martin 
v. Aetna Life Ins. Co., 73 Me. 25, in which it is said: ““The word “child,” in 
legal documents, is not always confined to immediate off-spring. It may include 
grandchildren, stepchildren, children of adoption, etc., as may be necessary to 
carry out the intention.’ As used in a life policy payable to the wife of the 
insured, or to their children if the wife should die before the insured, which 
policy was written at the time when the insured had no children except an 
adopted child, it was construed to include such adopted child.” 


In 45 Corpus Juris, p. 148, under the title “Mutual Benefit Insurance,” and 
under subhead “Eligibility of Beneficiary,” it is said: “An adopted child has 
been held eligible under a provision authorizing benefits to be made payable to 
children of the member; and where the member had no nearer relatives, than 
children, named as beneficiaries, who are virtually, although not legally, adopted, 
and the insurance must either go to them or lapse, they will take the proceeds” 
citing cases. 
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Other cases from other jurisdictions may be cited sustaining the right of 
adopted children to be a beneficiary under an insurance policy, such as Virgin 
vy. Marwick, 97 Me. 578, 55 A. 520; Bray v. Miles, 23 Ind. App. 432, 54 N. E. 
446, 55 N. E. 510; In re Walworth’s Estate, 85 Vt. 322, 82 A. 7, 37 L. R. A. (N. S.) 
849, Ann. Cas. 1914C, 1223; Lanferman v. Vanzile, 150 Ky. 751, 150 S. W. 1008; 
Markover v. Krauss, 132 Ind. 294, 31 N. E. 1047, 17 L. R. A. 806; Warren v. 
Prescott, 84 Me. 483, 24 A. 948, 17 L. R. A. 435, 30 Am. St. Rep. 370; In re Olney, 
27 R. I. 495, 63 A. 956. 

Appellee relies, apparently, on such cases as Harle v. Harle, 109 Tex. 214, 
204 S. W. 317, 15 A. L. R. 1261, by Justice Greenwood. In that case the facts 
show that in 1879 Nathan Harle, who was then the husband of Gracie Ann 
Harle, and Freeman Slaughter, who was then the husband of Amanda Slaughter, 
acquired by purchase the 160 acres of land in controversy. Bv a marriage prior 
to that with Gracie Ann Harle, Nathan Harle had three children, named Bruff 
Harle, John Harle, and Amanda Slaughter. Suit was brought in the district 
court of Navarro county by Nathan Harle against Bruff Harle, John Harle, and 
Freeman Slaughter to try title to the entire 160 acres of land. Gracie Ann 
Harle had no children, but she adopted, in compliance with the Texas statutes, 
Mary Ann Richardson, who married Wash McGriff. Mary Ann McGriff died 
intestate, and at a later date Gracie Ann Harle also died intestate. The Supreme 
Court held that the adopted child of Gracie Ann Harle had no inheritable blood 
as a natural child would have so that any property she owned at her death 
would descend to the children of such adopted children, and other remarks in 
the course of the opinion with reference to whether or not the word “child” or 
“children” included adopted heirs in obiter dicta. The cases of Eckford v. Knox, 
67 Tex. 200, 2 S. W. 372, and Burgess v. Hargrove, 64 Tex. 117, which are cited 
in Harle v. Harle, were decided before the change in our statutes heretofore 
mentioned. Therefore the holding in such cases cannot be applied under the 
amended statutes. 

In 11 Corpus Juris, 752, it is said: “Adopted children may be embraced within 
the meaning of the word, especially where such interpretation is justified by the 
context of the statute or instrument in which the term is used.” 


Many cases, some of which we have already noted, are cited under this state- 
ment of the law. 

[2] We conclude that the trial court erred in rendering judgment for R. N. 
Chancellor and against appellant, Robert Elaine Chancellor. That judgment 
should have been rendered awarding Robert Elaine Chancellor, the adopted child 
of the insured, the amount of the policy, $1,000. We do not think that the child 
should be charged with the attorney’s fee of the insurance company, but that 
said attorney’s fee should be charged as costs, and paid by the appellee. 

Therefore the judgment of the trial court is reversed, and judgment here 
rendered that appellant receive the amount of the policy of the Prztorians, and 
that appellee be awarded nothing, and that all costs, including the $100 attorney’s 
fee allowed the insurance company be adjudged against appellee. 

Judgment reversed and rendered. 
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FIRE 


NORTH RIVER INS. CO. OF NEW YORK vy. LOYD. (No. 121.) 
Supreme Court of Arkansas. Feb. 3, 1930. 
23 Southwestern Reporter (2d) 988. 
2. INSURANCE—FIRE POLICY PROHIBITING CONCURRENT INSUR- 

ANCE IS NOT VOID BECAUSE OF EXISTENCE OF OTHER POLICY, 

IN VIEW OF AGREEMENT FOR CANCELLATION OF SUCH OTHER 

POLICY AT TIME OF ISSUANCE OF POLICY IN SUIT. 

A fire policy prohibiting concurrent insurance is not void because there was 
other insurance, contrary to the concurrent insurance clause in force prior to loss, 
where such insurance had ceased to be in force before loss occurred, particularly 
where indisputed evidence showed that, at time policy in suit was issued, it was 
agreed that policy then in existence should be canceled, although premium on such 
policy was not actually returned until after loss. 


(For other cases, see Insurance, Dec. Dig. § 288[2].) 
Appeal from Circuit Court, Conway County; J. T. Bullock, Judge. 


Action by W. D. Loyd against the North River Insurance Company of New 
York. Judgment for plaintiff, and defendant appeals. Affirmed. 


W. P. Strait, of Morrilton, and McMillen & Scott, of Little Rock, for appellant. 
Edward Gordon, of Morrilton, for appellee. 


Smiru, J. Appellee sued the appellant insurance company and recovered judg- 
ment for $1,000, the amount of a policy of fire insurance on a stock of goods owned 
by him which was totally destroyed by fire. The insurance company denied liability 
upon the grounds that the insured had negligently failed to extinguish the fire 
when he might have done so, and taken out $1,000 additional insurance, contrary 


to the provisions of the policy sued on, to the effect that no other insurance would 
be permitted. 


There was evidence on the part of the insurance company to the effect that 
appellant had failed to extinguish the fire when, by ordinary care, he might have 
done so, but, on the contrary, had caused a fire, which had originated in an adjoin- 
ing building, to spread to the one in which his stock of goods was housed by scatter- 
ing hay. This testimony was denied, and, on the contrary, it was asserted that the 
hay was removed to prevent the spread of the fire. This issue of fact was sub- 
mitted to the jury under the following instruction: “If you find or believe from the 
testimony in this case, taking into consideration all the facts and circumstances, 
that the property covered by the policy sued on was destroyed as a result of a fire 
originated or started by the plaintiff, then he cannot recover in this’ suit, and your 
verdict should be for the defendant.” 


[1] The verdict of the jury, which was in appellee’s favor, is conclusive of this 
issue of fact. It appears that two policies were issued on the same day, each being 
for $1,000, and that both sides provided that there should be no other concurrent 
insurance. The insured testified, in effect, that he did not intend to keep both 
policies, that he took out the policy sued on because of his apprehension that the 
other would be canceled on account of the location of the building which housed 
his stock of goods, and the undisputed testimony shows that it was agreed, before 
the fire occurred, that the other policy should be canceled, although the premium 
thereon was not actually returned until after the fire. 

Instructions of the court were given upon the theory that the policy sued on 
was void if there was, in fact, an outstanding policy for additional insurance at the 
time of the fire, but that there was liability if the other policy had been canceled 
before the fire, although the premium had not been returned, and the instructions 
made the liability of the insurance company dependent upon the good faith of the 
cancellation of the other policy. It was and is the theory of the insurance company, 
as expressed in the instructions asked by it and refused by the court, that the ex- 
istence of concurrent insurance invalidated the policy sued on, and that the cancella- 
tion of the other policy before the fire did not operate to make the policy sued on a 
binding and effective contract of insurance. The correctness of this contention is 
the decisive question in the case. 

The case of Nabors v. Dixie Mutual Fire Ins. Co., 184, 105 S. W. 92, recog- 
nized the rule, which appears to be followed by all the courts, that “where a policy 
of insurance contains a clause avoiding the policy if insured procures additional in- 
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surance, the procurement of additional insurance without the insurer’s consent 
avoids the policy.” 

The policy there sued on contained such a clause, and liability was denied upon 
the ground that another policy was outstanding. It was contended, however, that 
the other policy was void. on two grounds: “First, because the insured executed a 
mortgage on the property in violation of the terms of the policy; second, because 
the insured had taken out additional insurance not permitted by the policy.” The 
judgment in favor of the insurance company, which had been sued, and which 
judgment had been rendered in its favor upon a verdict directed by the court, was 
reversed, for the reason, there stated, that there was competent testimony tending 
to show that the other policy had become void before the loss had occurred, and 
that there was, therefore, no policy of insurance in force at the time of the fire 
except the one sued upon. 

At section 321 of the chapter on Insurance, in 14 R. C. L., at page 1139, it is 
said: “There is a conflict of opinion on the question whether the fact that 
a policy obtained in violation of a warranty expires or is canceled before 
a loss restores the liability of the insurer. Some courts hold that in such a case 
the insurer is liable; others hold that it is not.” Among the cases cited in the 
note to this text is that of Born v. Home Ins. Co., 110 Iowa, 379, 81 N. W. 676, 
which is annoted in 80 Am. St. Rep. 300. In the annotator’s note it is said: 

“The general rule to be deduced from the weight of authority is, that the 
violation of a condition in a policy of insurance which works a forfeiture thereof 
merely suspends the insurance during the violation, and that if such violation is 
discontinued during the life of the policy, and is nonexistant at the time of loss, 
the policy revives, the insurance is restored, and the insurer is liable, although he 
has never consented to a violation of the conditions in the policy, and such viola- 
tion has been such that the insurer could, had he known of it at the time, have de- 
clared a forfeiture therefor. The decisions upon this subject, however, are by no 
means uniform, and while the majority of them maintain the doctrine above stated, 
a considerable number assert that upon a breach of condition for which a forfeiture 
of the insurance might be declared, the policy, from that fact itself, becomes void, 
and can never be restored to validity except with the consent of the insurer, and 
that the fact that the breach of condition is past and did not contribute to the loss 
does not necessarily put an end to the right of the insurer to avoid the policy. Both 
classes of cases will be noticed in the following note.” 

Another case cited in the note to the text from R. C. L. quoted above, is that 
of Sumter Tobacco Warehouse Co. v. Phoenix Ins. Co., 76 S. C. 76, 56 S. E. 654, 
655, 10 L. R. A. (N. S.) 736, 121 Am. St. Rep. 941, 11 Ann. Cas. 780. This case 
is extensively annotated in 10 L. R. A. (N. S.) 736, and the annotator’s note ac- 
cords with that of the annotator in the Born Case, supra. 


In the Sumter Tobacco Warehouse Company Case, supra, the facts were that 
the policy provided that “this entire policy, unless provided by agreement indorsed 
hereon or added hereto, shall be void * * * if the hazard be increased by any means 
within the control or knowledge of the insured.” The owner of the building in 
whose favor the insurance had been written leased the property insured to a tenant, 
who made a different and more hazardous use of the building, but before the loss 
by fire occurred the owner took possession of the building from his tenant and de- 
voted it to its former use. When liability was asserted against the insurance 
company on account of damage by fire, liability was denied for the reason stated. 
In holding the insurance company liable under the facts stated the Supreme Court 
of South Carolina said: “On this point the authorities are in hopeless conflict. 
Some courts of high authority hold the policy to be finally avoided by such tem- 
porary increase of hazard,” and cases to that effect were cited. But the court also 
said: 


“It may be reasonable to suppose an insurance company would desire to re- 
serve the valuable right of canceling a policy even on a temporary increase of haz- 
ard if known to it at the time, because such change might result in loss; but it is 
not reasonable to impute to it a purpose or desire to curtail its own revenue by 
canceling a policy on account of a temporary increase of hazard which has come 
to an end without loss, and from which it could not possibly suffer detriment. 
Hence there may be ground for holding a temporary increase of hazard forbidden 
by the policy to avoid the insurance without action or even knowledge on the part 
of the company when the loss resulted from that cause, but there is no ground for 
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such an inference when the increase of hazard came to an end without loss. The 
greater weight of authority supports this conclusion [citing authorities].” ' 

In Wood on Insurance (2d Ed.) vol. 2, § 397, p. 809, it is said: “When a policy 
provides that if other insurance or insurance beyond a certain amount shall be ob- 
tained, such policy shall be of no effect, the policy is not rendered void by other 
insurance, or over-insurance, but only inoperative during the period that such 
‘other’ or ‘over insurance’ exists, and if prior to a loss such other insurance has 
ceased to exist, or no overinsurance exists, the policy is operative and enforceable.” 

[2] We do not review the numerous cases cited in the annotators’ notes above 
referred to, and we accept as true their statements that the weight of authority is to 
the effect that a policy is not made void by the fact that there was other insurance 
contrary to the terms of the policy sued upon, where such other insurance had 
ceased to be in force before a loss occurred. In so far as the views here expressed 
are in conflict with the opinion.in the case of German American Ins. Co. v. Hum- 
phrey, 62 Ark. 348, 35 S. W. 428, 54 Am. St. Rep. 297, that case is overruled. 

No error appearing, the judgment must be affirmed; and it is so ordered. 


KOOPMAN v. FARMERS’ MUT. HAIL INS. ASS’N. OF IOWA. (No. 40058.) 
Supreme Court of Iowa, Feb. 18, 1930. 
229 Northwestern Reporter 221. 
3. INSURANCE—EVIDENCE THAT HAIL LOSS WAS FROM 40 TO 60 

PER CENT. HELD TO SHOW THAT AWARD OF 15 PER CENT. WAS 

SO GROSSLY INADEQUATE AS TO REQUIRE THAT AWARD BE 

VACATED. 

In action on hail insurance policy, evidence that loss sustained to crops by hail 
was from 40 to 60 per cent. held to show that award by arbitrators of 15 per cent. 
was so grossly inadequate as, in connection with other circumstances, showed misap- 
prehension by arbitrators of their duties, and required that award be vacated. 


(For other cases, see Insurance, Dec. Dig. § 574[4].) 


Appeal from District Court, Osceola County; B. F. Butler, Judge. 

Action at law to recover on hail insurance certificate. Plea, adjustment of loss 
by arbitration and under by-laws and willingness to pay award. Reply, gross in- 
adequacy and fraud in the award. Defendant moved to transfer to equity. The 
issues arising upon the appraisement and award were tried by equitable proceedings, 
the ward vacated, the defendant given time to plead, and the cause continued on the 
law side of the calendar for trial of amount of plaintiff’s damage. Defendant ap- 
peals. Affirmed. 


Hal W. Byers, of Des Moines, and W. C. Garberson, of Sibley, for appellant. 
E. H. Koopman and I. R. Meltzer, both of Sibley, for appellee. 


Moruinc, C. J. Plaintiff holds defendant’s certificate of insurance to the 
amount of $4,200 against loss to crops from hail. On August 6, 1928, plaintiff’s 
crops were damaged by a hailstorm. Plaintiff and defendant were unable to agree 
upon the amount of the loss. Defendant’s by-laws provide the disagreement may by 
mutual consent be settled by arbitration, as follows: 

“The association shall choose one arbitrator and the assured one and the two 
thus chosen shall select a third and an award signed by all the arbitrators shall be 
final and binding upon both parties.” 


Defendant selecter Walrod, one of its soliciting agents, as an arbitrator. Plain- 
tiff selected Fry, his father-in-law. These two on the nomination of defendant’s 
arbitrator selected Bothof as the third arbitrator. Bothof was a stranger to both 
the other arbitrators, but held a hail insurance certificate in defendant company, 
and sustained damage from the same storm that did the damage here sued for. 
The evidence shows that the examination into: the plaintiff’s loss made by the arbi- 
trators was brief and quite superficial. Plaintiff testifies that one of defendant’s 
agents “came to see me shortly after the papers were signed. He told me my loss 
was around $800.00. Later he told me that was what he would allow me. Later 
on Mr. Walrod (defendant’s arbitrator) came to see me alone. Told me that he 
would pay me $800.00.” 

Walrod testifies: “I did not offer Mr. Koopman $800.00. I could not offer him 
anything until I had looked over his crop. * * * I might have asked him if he would 
take $800.00, but I did not offer it, * * * and would not have given it to him until 
I looked over his fields.” 
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One of defendant’s adjusters, Senneff, who endeavored to adjust plaintiff's 
loss, testifies : 

“I remember of making an offer to Mr. Koopman.. My last offer was made 
as a compromise settlement which he did not accept. * * * I believe Mr. 
Koopman’s loss was a little greater on the average than the arbitrators allowed 
him. * * * I believe on my compromise offer I offered Mr. Koopman some- 
where around 25 per cent. Twenty-five per cent would amount to approximately 
$750.00. * * * 

“Q. Now, you offered Mr. Koopman around $800.00? A. In dollars and 
cents I don’t recall. There was $30 per acre on Mr. Koopman’s 95 acres of 
corn. That would make a total coverage of $2,850. So, if I offered him over 
$750, I offered him over 25 per cent. I didn’t offer him $740 because I didn’t 
offer him a lump sum at any time.” 

The arbitrators allowed 15 per cent., $428, whi plaintiff refused to accept. 
Defendant’s witnesses place the loss from 10 to 25 per cent., and the plaintiff’s 
from 40 to 80 per cent.; the loss varying of course in the different parts of the 
fields. On the evidence it must be found that plaintiff’s loss was 40 to 60 per 
cent. Plaintiff’s arbitrator, Fry, testifies: 

That he is 71 years old, “born across the water,” was notified of his appoint- 
ment by defendant’s arbitrator, “had never been on an appraisement of this kind 
before.” “We stayed in the first piece only about five minutes at the highest, 
and then when I got in the back piece I just kept on pulling open the ears and 
I couldn’t find a decent ear which we called an ear; and we didn’t stick there 
very long, we went to the third piece. That stood up straight, pretty straight 
yet, but I couldn’t find—I don’t believe I found only one or two ears that wasn’t 
hit by hail at all. * * * They said the first piece, it counted around 10 per 
cent, and I told them which I called the north piece there was a total loss the 
time I seen it the first time, but it may a looked a little better that day that I 
was there. * * * We did not discuss it (percentage) any further because I - 
mentioned it was a total loss that time. * * * They thought the first piece 
they were a little low and that I was too high and so they averaged 15 per 
cat: F = 

“Q. Did you know what 15 per cent. meant at that time? A. Nothing 
about it. * * * JT had an idea it was dollars, because I heard around town 
they paid from 10 to 15. * * * They signed so I did.” 

“The Court: Q. Mr. Fry, was anything said by you or by Mr. Walrod 
(defendant’s agent and arbitrator) as to who should be the third arbitrator? A. 
No, didn’t say a word. Simply asked me if I knowed that man. * * * The 
man was a total stranger to me. 

“Q. Did Mr. Walrod say anything to you or did he not in fact ask you to 
approve or disapprove of this third arbitrator? A. Not a word said. That was 
our man and that was the way we accepted—I accepted. Because I didn’t know 
the man, he was a stranger to me. * * * 

“Q. Did you or did you not have anything to do with selecting Mr. Bothof? 
A. No, as I told you before. 

“Q. Now, Mr. Fry, when Mr. Walrod first called on you and told you that 
you were to act as one of the arbitrators did he tell you at that time that you 
had nothing to do with picking the third man? A. Yes. * * * He did not 
say that I had no right, but he said I was appointed by Koopman and so he had 
the other man’s name on the piece of paper which told before, and he asked 
me where that man was and I don’t know.” 


The testimony shows that Fry had been farming for 36 or 37 years in the 
county, owned his own farm, borrowed money, paid interest; had “had lots of 
business dealings”; had been road superintendent for years. 

The evidence shows that Bothof’s loss was about the same as plaintiff’s 
although Bothof testifies: “I had reached an agreement with the Company when 
I arbitrated the Koopman loss. My loss was 50 per cent. They allowed me 50 
per cent. * * * Mr. Koopman was not damaged anyways near as much as 
mine. I had the worse damage in the neighborhood. * * * Mr. Walrod and 
I talked very little about my own loss. I asked him if I could get paid for my 
loss by the first of October but I did not get it then. The Company arranged 
for me to borrow it at a bank so that I could get it earlier.” 

[1-3] I. Defendant contends that the court should have transferred the entire 
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cause to equity. The action was properly brought at law. Whether the issues 
raised by the reply were as defendant contends, purely equitable, we do not decide. 
Assuming that they were, it is provided by section 10947, Code 1927: “Where the 
action has been properly commenced by ordinary proceedings, either party shall 
have the right, by motion, to have any issue heretofore exclusively cognizable in 
equity tried in the manner hereinafter prescribed in cases of equitable proceedings ; 
and if all the issues were such, though none were exclusively so, the defendant 
shall be entitled to have them all tried as in cases of equitable proceedings.” 

At the most, defendant was entitled to have transferred to equity only the 
issues arising on its plea of arbitration. Those issues were so transferred, tried, 
and determined. Defendant argues that “the plaintiff failed to prove that the 
award of the arbitrators was grossly inadequate.” The evidence clearly shows that 
the award was grossly inadequate. Defendant is an assessment company. The 
third arbitrator, Bothof, wa insured in defendant company, and it was to his 
interest to hold down the amount of claims of other certificate holders. He him- 
self was allowed for his loss more than three times the percentage allowed to 
plaintiff for an equivalent loss. He was favored by arrangements for earlier 
payment. The function of an arbitrator is quasi judicial. Goodwin v. M. ls 
Mut. Ins. Co., 118 Iowa, 601, 606, 92 N. W. 894; Mason v. Fire Association, 23 
S. D. 431, 122 N. W. 423; Schwartzman v. London, etc., Co., 318 Mo. 1089, 2 
S. W.(2d) 593; National Fire Ins. Co. v. Goggin (Mass.) 166 N. E. 758. He 
should so conduct himself that the arbitration shall be free from suspicion. Id. 
See Lynch v. Kleindolph, 204 Iowa, 762, 216 N. W. 2, 55 A. L. R. 745; Ames Can- 
ning Co. v. Dexter Seed Co., 195 Iowa, 1285, 190 N. W. 167. Neither plaintiff 
nor his arbitrator knew of the interest of the third arbitrator. The award is on 
this evidence so grossly inadequate as, in connection with the other circumstances, 
to show such misapprehension by the arbitrators of their duties and of the facts 
or bad faith or fraud as to require that the award be vacated. Turner v. Hartford 
Fire Ins. Co., 185 Iowa, 1363, 172 N. W. 166, and cases there cited. Schwartzman v. 
London, etc., Co., 318 Mo. 1089, 2 S.W.(2d) 593; Huested v. Patrons’ Mut. Fire 
Ins. Co., 223 Mich. 213, 193 N. W. 815; Marshall v. American Alliance Ins. Co., 
127 Kan. 564, 274 P. 243; 5 C. J. 182, 186, 188; 26 C. J. 425 et seq. 

[4] II. Fry’s testimony was introduced with substantially no objection. At its 
close, defendant moved that all of the testimony of the witness Fry be stricken, for 
the reason, among others, “that an arbitrator’s testimony as to his own acts during 
arbitration, which is directed to impeach the arbitration or his own acts, is ab- 
solutely incompetent.” Argument with respect to his testimony made here is of this 
same general character. All of Fry’s testimony was not incompetent. If portions 
of it were thought by defendant to be subject to the objections made, the attention 
of the court should be directed to that portion. The court must not be expected to 
perform duties of counsel to discover what, if any, portion of a witness’ testimony 


is inadmissible. If all of Fry’s testimony were excluded, the result would be the 
same. 


Affirmed. 
Stevens, De Graff, Albert, and Wagner, JJ., concur. 


SPAULDING v. YORK COUNTY MUT. FIRE INS. CO. 
Supreme Judicial Court of Maine. Feb. 21, 1930. 
149 Atlantic Reporter 143. 

3. INSURANCE—EVIDENCE RESPECTING NEGOTIATIONS BETWEEN 
INSURED AND INSURER’S AGENT PRIOR TO RENEWAL OF POL- 
ICY HELD NOT IMMATERIAL AND NOT TO VIOLATE PAROL EVI- 
DENCE RULE. 

_ In action on fire insurance policy, defended on ground insured had other 

insurance on property, admission of evidence relating to negotiations between 

insured and insurer’s agent prior to renewal of policy, involving procurement 
of application, its signing and filling out, held not error as against contention that 
such matters wer immaterial and that evidence violated parol evidence rule. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

4. INSURANCE—WHERE APPLICATION FOR INSURANCE WAS IN- 

CORPORATED INTO POLICY, PLAINTIFF WAS OBLIGED TO OFFER 

IT AS PART OF PRIMA FACIE CASE. 

In action on fire policy, application for insurance was not only admissible, 
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but plaintiff was obliged to offer it as part of prima facie case, where application 
was incorporated into policy by direct reference and specifically made part there- 
of. 

(For other cases, see Insurance, Dec. Dig. § 650.) 


5. INSURANCE—INSURER, ACTING ON APPLICATION FOR FIRE IN- 
SURANCE, WHICH WAS SILENT AS TO EXISTENCE OF ADDI- 
TIONAL INSURANCE, WAIVED RIGHT TO REQUIRE INSURED TO 
FURNISH SUCH INFORMATION. 

By accepting and acting on application for fire insurance, which was silent 
as to existence or nonexistence of additional insurance, insurer waived right 
to have such questions answered or require insured to furnish such informa- 
tion. 

(For other cases, see Insurance, Dec. Dig. § 389[4].) 


6. INSURANCE—INSURED CANNOT BE CALLED ON TO BEAR CONSE- 
QUENCES, WHERE APPLICATION IS FILLED OUT BY INSURER’S 
AGENT FROM HIS OWN KNOWLEDGE. 

When application for insurance is filled out by agent from his own knowl- 
edge, no information being sought from insured, who signed application in blank 
or without reading it, relying on agent’s good faith and assumption of knowledge, 
false statements are fault of company through its agent, and insured cannot 
be called on to bear consequences. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 


7. INSURANCE—ACT OF INSURER’S AGENT IN INSERTING IN POLICY 
WORDS “NO OTHER INSURANCE” WAS INSURER’S ACT, FOR 
Yin INSURED WAS NOT RESPONSIBLE (REV. ST. 1916, c. 53, 
Act of insurer’s agent in inserting in policy words “no other insurance” was 

act of insurer, for which insured was in no wise responsible under Rev. St. 

1916, c. 53, § 119, providing that omissions and misdescriptions known to agent 

shall be regarded as known by company and waived by it as if noted in policy. 
(For other cases, see Insurance, Dec. Dig. § 379[1].) 


Exceptions from Superior Court, Androscoggin County. 

Action by Frank E. Spaulding against the York County Mutual Fire In- 
surance Company, in which there was verdict for plaintiff. On defendant’s ex- 
ceptions and motion. Motion and exceptions overruled. 

Argued before Deasy, C. J., and Dunn, Sturgis, Barnes, Pattangall, and Far- 
rington, JJ. 

Albert E. Verril, of Auburn, for plaintiff. 

Clifford E. McGlauflin, of Portland, for defendant. 

PATTrANGALL, J. On exceptions and motion. Assumpsit to recover damage by 
fire under insurance policy. Plea general issue with brief statement setting up 
as special matter of defense that, under the terms of the policy, the policy should 
be void “if the insured now has or shall herafter make any other insurance on 
said property without the assent in writing or in print of the company.” Verdict 
for plaintiff. 

It is admitted that, at the time the policy in controversy was issued, and 
at the time the insured property was totally destroyed by fire, the plaintiff had 
insurance on the same additional to that claimed in this suit, and that the de- 
fendant had not assented in writing or in print to the carrying of such insur- 
ance, and did not know of its existence. The property which was burned was 
purchased by plaintiff in 1922, at which time it was insured by defendant for 
$2,000. A fair inference from the evidence is that there was no other insurance 
on the property at that time. The policy then in existence expired in 1924, 
was renewed for a term of three years, and again renewed for three years on 
July 19, 1927. The fire occurred September 6, 1928. 

Shortly before the last renewal, plaintiff placed additional insurance aggre- 
gating $2,000, the amount being divided between two companies and negotiated 
through agencies having no connection with that through which this policy was 
purchased. 


Just prior to July 19, 1927, the plaintiff received notice from J. P. Hutchin- 
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son & Co., defendant’s agent, that the policy then existing was about to expire, 
and went to the agent’s office for the purpose of renewing same. Application 
in writing was necessary, and, having no blank applications on hand, the agent 
agreed to procure one and mail same to plaintiff, which was done. The appli- 
cation was inclosed in a letter: 

“July 12, 1927. 


“Frank E. Spaulding 

“Dear Sir: Please sign the enclosed application for renewing the fire in- 
surance on your building which will expire July 19th. Return it to us. 

“Sign twice where marked x. 

“Yours truly, 
“J. P. Hutchinson & Co.” 

The inclosure was a printed form which contained approximately 1,000 
words and included 24 questions to be answered by the applicant, one of which 
was, “Is there other insurance on this property?” and another, “If other insur- 
ance, give companies, items and amounts.” 

None of the questions were answered by plaintiff. Apparently the agent 
did not expect it, and plaintiff so understood. He followed literally the instruc- 
tions contained in the letter, signed where indicated, and returned the -appli- 
cation to agent, who filled in answers to 11 of the questions, leaving 13 unan- 
swered, among which were the two above quoted. 

A policy was issued but was not delivered to plaintiff. In accordance with 
his instructions, it was forwarded to Federal Land Bank, his mortgagee. 

The application was made a part of the policy by reference. In the policy, 
the words “No other insurance” appears. These words were necessarily written 
in by an agent of defendant; plaintiff never having seen the document. 

It is not claimed that plaintiff purposely, willfully or fraudulently withheld 
from defendant information concerning his insurance in other companies, nor 
is there any evidence upon which such a claim could be based or such a con- 
clusion reached. Neither actual misrepresentation nor fraudulent concealment 
is charged. Defense rests squarely and confidently on the fact that the contract 
contained the explicit statement that “this policy shall be void * * * if the 
insured now has or shall hereafter make any other insurance on the property 
in question without the assent in writing or in print of the company.” 

In addition to this principal defense upon which defendant bases his general 
motion for a new trial, certain exceptions, seven in number, are relied upon. 
The first relates to the refusal of the presiding justice to permit defendant to 
file a demurrer to the counter brief statement filed by plaintiff. The record 
shows that, after plaintiff’s counsel had begun his opening statement to the jury, 
it was found that defendant’s pleadings had not been filed. Defendant was then 
given time to prepare and file same, and plaintiff, after joining, added a counter 
brief statement, to which defendant desired to demur. The presiding justice 
declined to allow further delay in the proceedings for that purpose, to which 
ruling defendant excepted. 


[1, 2] The counter brief statement set out certain matters which defendant 
deemed immaterial and inadmissible, and which might, very properly, under 
ordinary circumstances, have been brought before the court on demurrer. De- 
murrer will lie to a counter brief statement. But defendant was in no way 
aggrieved by the ruling of which it complains. Its remaining exceptions, re- 
lating to the admission of testimony in support of allegations contained in the 


counter brief statement, raise exactly the same issues which would have been 
raised by its demurrer. 


[3] The second, third, fifth, sixth, and seventh exceptions are to the ad- 
mission of evidence relating to the negotiations between plaintiff and defendant’s 
agent prior to the renewal of the policy, involving the procurement of the appli- 
cation, its signing and filling out. 

It is argued that these matters were immaterial, and that the evidence 
violated the parol evidence rule. The questions involved were before this court 
in Marston v. Insurance Co., 89 Me. 266, 36 A. 389, 56 Am. St. Rep. 412, and 
decided contrary to the view argued by defendant. We have no hesitation in 
affirming that carefully considered and well-reasoned decision. 
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[4] The fourth exception is to the admission of the application for insurance. 
Defendant’s brief states that “it is no part of the contract.” But the record 
contradicts the assertion. As has already been noted, the application is incor- 
porated in the policy by direct reference and specifically made a part thereof. 
It was not only admissible, but plaintiff was obliged to offer it as part of his 
prima facie case. Defendant takes nothing by this exception. 

[5] The case, therefore, is reduced to the simple proposition whether or not, 
on the facts submitted, under appropriate instructions as to the law (for no ex- 
ceptions were taken to the charge of the presiding justice), a jury was justified 
in finding for the plaintiff. 

Defendant issued the policy, although the application was silent as to the 
existence or nonexistence of additional insurance. Under the circumstances, 
defendant has no complaint because of plaintiff’s failure to answer the ques- 
tions in the application which would have revealed the true condition of affairs. 
By accepting and acting upon the application as it stood, defendant waived 
its right to have the questions answered. 

“The issuing of a policy on an application which without fraud contains no 
answer to certain questions is a waiver to those questions.” 1 May, Ins. (4th 
Ed.) § 166. 

“An insurer, by receiving an application for life insurance with questions 
therein contained partially answered and issuing a policy thereon, thereby waives 
the imperfections in the answers and renders the omission to answer more fully 
immaterial. Marston v. Kennebec Mutual Life Insurance Co., 89 Me. 266, 36 A. 
389, 56 Am. St. Rep. 412, and a fortiori the same is true where the insurer ac- 
cepts an application containing questions unanswered. Carson v. Jersey City 
Fire Insurance Co., 43 N. J. Law, 300, 39 Am. Rep. 584; Dayton Insurance Com- 
pany v. Kelly, 24 Ohio St. 345, 15 Am. Rep. 612. 


“If a question in the application is not answered at all or if the answer 
.is not false in any respect but upon its face is only incomplete, there is no breach 
of warranty, provided the insurer accepts the application without objection, since 
if not satisfied the company should demand fuller information.” Richards, Ins. 
Law (3d Ed.) § 113. 


“The company did not elect to require an answer to the question. On the 
contrary, it issued the policy with that evasion appearing in the medical exam- 
ination. If the answer was good enough when the company desired to collect 
premiums from the applicant, it ought to be good enough when the company 
is called upon to pay.” Peterson v. Manhattan Life Insurance Company, 244 
Ill. 329, 91 N. E. 466, 471, 18 Ann. Cas. 96; Phoenix Insurance Company v. Raddin, 
120 U. S. 183, 7 S. Ct. 500, 30 L. Ed. 644. 


“If the insurers desired more exact information, other questions should have 
been put accordingly. The fact, that one question was unanswered, is immaterial ; 
in fact, many questions were not answered. The company, by consenting to 
make the policy upon the application as it was, waived all claim to further an- 
swers.” Hall v. People’s Mutual Fire Insurance Co., 6 Gray (Mass.) 191. 


[6] “When the application is filled out by the agent from his own knowledge, 
no information being sought from the insured who signs the application in blank 
or without reading it, relying on the agent’s good faith and assumption of knowl- 
edge, the false statements are the fault of the company through its agent and 
the insured cannot be called upon to bear the consequences.” Cooley, Briefs on 
Insurance Law, vol. 3, p. 2558. 

“The insured is not chargeable with such negligence as will render him 
liable for false answers inserted by the agent merely because he signed the appli- 
cation in blank and trusted to the agent to fill it out or because he signed an 
application filled out by the agent without reading it.” Id., vol. 3, p. 2572. 

The act of the agent who undertook to fill out the application, and who 
omitted to answer the questions as to other insurance, was the act of defendant, 

‘and, by receiving the application in this incomplete form, and issuing its policy 
based thereon, defendant waived its right to require plaintiff to furnsh the in- 
formation. 

[7] The act of the agent in inserting in the policy the words “No other 
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insurance” \was the act of defendant, for which plaintiff was in no wise respon- 
sible. 

“Omissions and misdescriptions known to the agent shall be regarded as 
known by the company, and waived by it as if noted in the policy.” Section 
119, c. 53, R. S. (1916). 

“The case discloses that the plaintiff placed full reliance upon the agent 
and did just what he directed, and the agent did the rest. If there was mistake 
or misrepresentation, it is not shown to have been the act of the plaintiff, or 
that the same was specially authorized by or consented to by her. The act 
of the agent must therefore be held to have been the act of the defendant.” 
Maxwell v. York Mutual Fire Ins. Co., 114 Me. 176, 95 A. 877, 879. 

“The simple purpose of the statute is that those seeking insurance and those 
afterwards holding policies may as safely deal with the agents, with whom alone 
they ordinarily transact their business, as if they were dealing directly with the 
companies themselves.” Le Blanc v. Standard Ins. Co., 114 Me. 6, 95 A. 284, 
285. 

“The failure of an insurance company to inquire as to the existence of facts 
which by the terms of its policy avoid the insurance estops the company to ob- 
ject after the issuance of the policy to the applicant’s inability to comply with 
the condition or conditions of the policy in the particulars as to which no in- 
quiry is made, and precludes the insurance company from an avoidance of the 
policy on the ground of a variation of the conditions thereof in that respect.” 
ner Insurance Company v. Mickel, 72 Neb. 123, 100 N. W. 130, 9 Ann. Cas. 

: The statement that there was no other insurance on the property was a 
misrepresentation which would have avoided the policy if made by plaintiff. 
It was not made by him, but by the agent who by virtue of the statute is the 
company. The company, having made the statement on its own responsibility, 
is estopped from denying the truth thereof, and, having issued its policy on the 
strength of its misrepresentation, is bound by the contract just as conclusively 


as though it had given its consent in writing to the carrying of additional in- 
surance. 


Motion and exceptions overruled. 

































































































CORYELL v. OLD COLONY INS. CO. et al. No. 26547. 
Supreme Court of Nebraska. Feb. 28, 1930. 
229 Northwestern Reporter 326. 

; : (Syllabus by the Court.) 

1, INSURANCE—FIRE SHOOTING FROM OPEN FURNACE DOOR OF 
OIL BURNER WAS “HOSTILE FIRE” SO AS TO WARRANT RE- 
COVERY ON FIRE POLICY. 

The question involved herein is whether the fire insurance policies, which are 
made the basis of this action, cover the fire involved, that is, whether such fire was 
what is known in insurance law as “friendly,” by reason of which no recovery can 
be had, or “hostile,” by reason of which recovery may be had. Under the facts 
reflected, held to be the latter, and recovery granted. 

(For other cases, see Insurance, Dec. Dig. § 421.) 


2. INSURANCE—“FRIENDLY FIRE,” WITHIN MEANING OF FIRE POL- 
ICY, IS ONE THAT REMAINS CONFINED IN PLACE INTENDED; 
“HOSTILE FIRE,” WITHIN MEANING OF FIRE POLICY, IS ONE 
NOT CONFINED TO PLACE INTENDED. 

A “friendly” fire is one that remains confined in the place intended. A “hos- 
tile” fire is one not so confined. 
(For other cases, see Insurance, Dec. Dig. § 421.) 

3. FORMER HOLDING SET ASIDE. 

Our holding in this case, reported 118 Neb. —, 224 N. W. 684, is set aside. 

Goss, C. J., and Eberly: and Day, JJ., dissenting. 

Appeal from District Court, Lancaster County; Broady, Judge. 

Action by L. L. Coryell against the Old Colony Insurance Company and an- 
other. Judgment for defendants, and plaintiff appeals. Reversed, and cause re- 
manded with directions. 
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~ Setting aside judgment in 224 N. W. 684. 
Sterling F. Mutz, of Lincoln, for appellant. 
C. C. Flansburg, of Lincoln, for appellees. 


Heard before Goss, C. J., Rose, Dean, Good, Thompson, Eberly, and Day, 1S. 

TuHompson, J. This is an action based on certain fire insurance policies issued 
to the plaintiff, appellant, by the defendants, appellees, respectively, to recover $1,- 
000, a reasonable attorney’s fee and costs, for loss and damage caused by fire, smoke, 
and soot, to the property covered by such policies. The issue was as to whether 
the fire, which is claimed to have given rise to such alleged right of recovery, 1s 
one which comes within the provisions of the policies. The trial court determined 
it did not, to reverse which finding the plaintiff appeals. 


[1] It is our conclusion from an examination of the pleadings that they do not 
put in issue negligence or any wrongful act on the part of: the plaintiff; that the 
petition is in usual form in such cases, and is not vulnerable to the demurrer inter- 
posed by way of the answer. It might here be said, further, that we have exam- 
ined the evidence and conclude that, even if the pleadings had presented the issue 
of negligence or wrongdoing on the part of plaintiff, the same would not find sup- 
port in the record. Also, we are convinced that, if the fire was one covered by the 
policies, the plaintiff is entitled to recover of the defendants the sum of $1,000, to- 
gether with interest thereon, attorney’s fees and costs, as prayed. As to whether 
or not the fire was one coming within the scope and intent of the policies depends 
upon the proper application of the law to the facts reflected by this record, which 
are, in substance, as follows. There are four policies involved, all in Nebraska 
standard form, and, so far as material for our consideration, covered the dwelling 
house of plaintiff and the household and personal effects therein contained. Three 
of such policies insured against “all immediate and direct loss or damage by fire,” 
and the fourth against “all direct loss or damage by fire.” The dwelling was of 
two-story and basement construction, the basement being fireproof. On the date 
in question this dwelling was equipped with a hot air heating apparatus, commonly 
known as a Quaker furnace, with hot and cold air pipes leading to all parts of the 
house. In such furnace there was installed a Sun gravity oil burner, supplied with 
an automatic thermostat, trip bucket, and other ordinary equipment. The specific 
gravity of the oil used was 38-40 Baume. In this furnace the oil -is fed on a hot 
plate resting at the base of the firebox, where it vaporizes and then ignites; and 
thus the necessary heat is generated, and by means of the hot air pipes is dis- 
tributed to the different parts of the building, as is, in a somewhat similar man- 
ner, the cold air through the cold air pipes. At about 12 o’clock on the night in 
question, plaintiff, as was his custom, went to the basement, opened the coal door 
of the furnace (in size about 12 by 16 inches), glanced in, observed nothing un- 
usual in its operation, closed the door, which fastened by a “lip on the edge of the 
door that traveled up an inclined plane and dropped in a slot,” and then retired to 
his room in the second story. Early the following morning he awakened, arose, 
and observed smoke, soot and oil all over the rooms and personal effects. He then 
went to the basement to ascertain the cause, and on arriving found the door of 
the furnace open, which he had closed at midnight, and which had been opened by 
some process unknown to him in his absence. The flames, oil, soot and smoke from 
such oil burner were shooting. out of the furnace door, to its full width, a distance 
from the door of from three to five feet, striking the ceiling and the asbestos- 
covered heat pipes near the ceiling, blackening and charring such covering. There- 
upon plaintiff procured an iron bar, closed the furnace door, and turned off the oil, 
and on his having done so the fire subsided. The aforementioned smoke, soot, and 
vaporized oil permeated the entire house. The flames shooting out the door were 
greater in volume than those which plaintiff had seen in the firebox at midnight. 
While plaintiff testified that he did not hear any explosion, it was his belief that 
force from the inside of the furnace opened the door, because he was sure he 
closed the door before retiring. No part of the furnace was broken. The loss 
and damage sustained by plaintiff, by reason of the foregoing, were as by him al- 
leged in his petition. While others of the household had access to the furnace, 
plaintiff was the only one who exercised such privilege. 

Counsel for these respective parties have, with discriminating care, both by way 
of authorities cited and argument, presented their views of the issues involved. It 
is the contention of defendants that the base of the fire in fact rested upon the 
evaporating plate, and however far it may have extended from this plate, even as 
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in this case, it is a “friendly” fire, and that the combustion all occurred inside the 
furnace, where it was intended it should. The plaintiff insists that the fire was 
“unfriendly” or “hostile” from the point where it passed from the furnace, if not 
from the time it passed from the heated plate in the furnace, and that combustion 
occurred outside the furnace, and at a place where it was not intended it should. A 
careful consideration leads us to conclude that these contracts of insurance do not 
cover a loss or damage occasioned by fire, smoke, or soot, so long as the fire is kept 
confined in the furnace, the place intended; that while it thus remains it is a 
“friendly” fire, and if damages are caused by it while it is so confined recovery 
therefor cannot be had. This the parties seem to concede. Here, however, their 
contentions diverge. We take the reasonable view to be that when it is admitted, 
or clearly proved, that the loss and damage were caused from and by fire, after 
it had passed from the place of its intended confinement, as in this case, then and 
by reason thereof the insurance company is liable for loss and damage, not only 
that caused by burning, but from soot and smoke as well. The fire causing the 
damage having passed from the place where it was intended to be, it thus became 
a “hostile’ ’element, and so remained until extinguished. 

A reasonable deduction from the facts admitted and proved, including the 
damaged condition of the rooms and personal effects, is that that which was rushing 
out of the furnace door, to its full width, called “flames,” was laden with soot 
and vaporized oil, and as these materials carried by the flames passed through and 
out of the door, the outer rim of such flames, on meeting the air in the furnace 
room, ignited such materials and produced combustion, which process continued 
from the time the door opened until the fire was extinguished. 

We should remember in this consideration that this court has uniformly held: 
“Courts will construe policies of insurance more strongly against the party by 
whom the contract has been drafted, and who has had the time and opportunity to 
select, with care and ingenuity, and with a view to its own interests, the language 
in which the contract is couched.” Connecticut Fire Ins. Co. v. Jeary, 60 Neb. 
338, 83 N. W. 78, 51 L. R. A. 698. Numerous cases bearing upon this subject will 
be found collated in Farmers’ Union Grain Co. v. United States Fidelity & Guaranty 
Co., 109 Neb. 142, 190 N. W. 221. 

[2] This instant case is not distinguishable on any reasonable hypothesis from 
that of Cabbell v. Milwaukee Mechanics’ Ins. Co., 218 Mo. App. 31, 260 S. W. 490, 
wherein it was held: “To constitute ‘loss or damage by fire’ within the usual terms 
of a policy, there must be an actual fire, one which becomes uncontrollable, or 
breaks out from where it was intended to be, and becomes a hostile element, and a 
recovery may be had for the resulting loss or damage in regard to which there has 
been no actual ignition, caused by smoke or soot, or by heat; but when the fire is 
one which is confined within its usual limits a recovery for loss or damages caused 
thereby cannot be had.” It cannot consistently be said that the fire here in question 
was “confined within its usual limits,” nor that the facts in this case fail to bring 
it within the rule announced in the first part of the above quoted holding. 

The conclusions hereinbefore expressed find support in O’Connor v. Queen Ins. 
Co., 140 Wis. 388, 122 N. W. 1038, 1122, 25 L. R. A. (N. S.) 501, 133 Am. St. Rep. 
1081, 17 Ann. Cas. 1118, and Pappadakis v. Netherlands Fire & Life Ins. Co., 137 
Wash. 430, 242 P. 641, 49 A. L. R. 402. 

Thus, we are impelled to conclude that the fire in question was “hostile,” and 
not “friendly,” and, being “hostile,” was covered by the policies in suit; further, 
that the judgment of the trial court is without support in the evidence, and contrary 
to the law applicable thereto. There is allowed plaintiff as attorney’s fee $150 in 
this court, and $150 in the trial court. i 

[3] Our previous holding in this case, reported in 118 Neb. —, 224 N. W. 684, 
is set aside, and the judgment of the trial court is reversed and the cause remanded, 
with directions to enter judgment for the plaintiff in harmony with this opinion. 
Reversed. 


Goss, C. J. I dissent. My views may be found in the first reported opinion in 
this case, Coryell v. Old Colony Ins. Co., 118 Neb. —, 224, N. W. 684. 

The opinion of the present majority contains features, quite aside from the 
mere fixing of liability on facts like those involved here, that seem to be pregnant 
with trouble in future cases. The first point of the syllabus is very general, but 
holds this fire to have been a “hostile” fire. But in the opinion appears this con- 
clusion : 
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“The fire causing the damage having passed from the place where it was in- 
tended to be, it thus became a ‘hostile’ element, and so remained until extinguished.” 

This might be a correct proposition if the facts justified it; but in this case 
it is equivalent to saying that whenever any fire reaches outside the immediate re- 
ceptacle in which it was intended to be and damage is done by fire, smoke, oil, or 
soot, it is a “hostile” fire as that term is defined also in the second point of the 
syllabus. The opinion finds, as “a reasonable deduction from the facts admitted and 
proved,” just- when and how the fire became an actionable fire under the policy. It 
says in effect that, as long as that which was called “flames” was in the furnace, it 
was a “friendly” fire, but when it got outside of the furnace door, laden with soot 
and vaporized oil, and came in contact with the air in the furnace room, “the outer 
rim of such flames” ignited the soot and vaporized oil and produced combustion. 
Thus, according to this conclusion of the opinion, was born a “hostile” fire, and it 
carried oil, smoke, and soot from the furnace throughout the house. This of 
course was stated in an attempt to show from the evidence, in compliance with 
what has always been the law in nearly every jurisdiction, that there must be a 
second fire before there can be an induced “hostile” fire. One need not be a 
scientist to know that the soot and vaporized oil here was the result of imperfect 
combustion on the plate inside the furnace; and that the soot once formed would not 
burn by contact either with the air or with fire outside the furnace. The evidence 
shows that the fire continued to come out of the furnace until plaintiff shut it off. 
This ended both fires. Until then, according to the opinion, the center of the 
column of fire coming out of the furnace door and reaching up to the pipes must 
have been a “friendly” fire, but the “outer rim” of this column was a “hostile” fire. 
This explanation seems fantastic. 

There is no evidence nor any presumption that any vaporized oil consumed out- 
side of the furnace produced any soot. We know that the flames did not ignite 
the asbestos covering of the pipes outside the furnace. It must be concluded that 
there was no secondary or hostile fire, and that any unconsumed soot and vaporized 
oil was taken out of the furnace by a “friendly” fire, as that term has always been 
understood, except in the one case cited by the present opinion: O’Connor v. 
Queen Ins. Co., 140 Wis. 388, 122 N. W. 1038, 1122, 25 L. R. A. (N. S.) 501, 133 
Am. St. Rep. 1081, 17 Ann. Cas. 1118. On such facts as are present here that case 
stands alone, so far as I know. The dissenting opinion therein follows the almost 
unanimous rule in England and the courts of this country. The two other cases 
relied on, Cabbell v. Milwaukee Mechanics’ Ins. Co., 218 Mo. App. 31, 260 S. W. 
490, and Pappadakis v. Netherlands Fire & Life Ins. Co., 137 Wash. 430, 242 P. 
641, 49 A. L. R. 402, are discussed in the former opinion in this case. 

Unless controlled by statute, insurance contracts should be ruled by the same 
principles as any other contracts. The damages to plaintiff's property make a 
strong appeal, but it appears that the decision goes contrary to principle and weight 
of authority. Whenever a court extends the rules to allow a recovery, it makes 
trouble for the future. It seems to me the opinion does just this. 

Eberly and Day, JJ., concur in this dissent. 


SAIDEL v. UNION ASSUR. SOC., Limited. 
Supreme Court of New Hampshire, Hillsborough. Feb. 4, 1930. 
149 Atlantic Reporter 78. 

1. INSURANCE—INTENTIONALLY FALSE PROOF OF LOSS’ BY 
INSURED HELD DEFENSE TO ACTION ON FIRE POLICY. 
Attempted fraud of the insured by making intentionally false proof held 

defense to action on fire policy. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 


2. INSURANCE—UNDER PROVISION VOIDING POLICY IF INSURED 
ATTEMPTS TO DEFRAUD COMPANY BEFORE OR AFTER LOSS, 
DISHONEST STATEMENTS ABOUT LOSS ARE WITHIN PROVIS- 
IONS IRRESPECTIVE OF SUCCESS OF ATTEMPT. 

Under fire policy void by its terms, if insured shall make any attempt to. 
defraud company either before or after loss, insured’s fraudulent acts may be 
dishonest statement about loss and success of attempt is immaterial. 


(For other cases, see Insurance, Dec. Dig. § 553[1].) 
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4. INSURANCE—INTENTIONAL OVERVALUATION OF PROPERTY DES- 
TROYED BY FIRE ON PART OF INSURED, OR AGENT, VOIDS POL- 
ICY UNDER PROVISION THAT FRAUD BEFORE OR AFTER LOSS 
SHALL RENDER POLICY VOID. 

Intentional overvaluation of property destroyed by fire on part of insured, 
or agent, in order to have insurer pay full insurance, releases insurer from 
liability under provision of fire policy that it shall be void if insured attempts to 
defraud company before or after loss. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 


6. INSURANCE—PLAINTIFF IS CONCLUDED BY TESTIMONY, NOT- 
WITHSTANDING ITS DEMONSTRATED FALSITY, WHICH REN- 
DERS INEVITABLE CONCLUSION THAT HE ATTEMPTED TO 
DEFRAUD INSURANCE COMPANY BY FRAUDULENT OVER- 
VALUATION. 

Plaintiff is concluded by his testimony, notwithstanding its demonstrated 
falsity, which renders conclusion inevitable that appraisement of fire loss under 
insurance policy was fraudulent attempt to procure payment of insurance on 
overvaluation on stock destroyed. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 


7. INSURANCE—EVIDENCE OF PLAINTIFF’S ATTEMPT TO DEFRAUD 
FIRE INSURANCE COMPANY, BY FRAUDULENT OVERVALUATION 
OF PROPERTY DESTROYED, HELD TO REQUIRE DIRECTED VER- 
DICT FOR DEFENDANT. 

Evidence of plaintiff’s attempted fraud on insurance company by fraudulent 
overvaluation of property destroyed by fire held to require directed verdict for 
defendant insurer in action on policy. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 


Transferred from Superior Court, Hillsborough County; Scammon, Judge. 

Assumpsit by Myer Saidel, assignee, against the Union Assurance Society, 
Limited, on fire insurance policy. Trial by jury and verdict for plaintiff. Defend- 
ant’s motion for directed verdict and to set aside the verdict were denied subject 
to exceptions, and exceptions were also taken to the allowance of argument. 
The material facts appear in the opinion. Case transferred by a single judge. 
Judgment for defendant. 

Myer Saidel and Timothy F. O’Connor, both of Manchester, for plaintiff. 

Thorp & Branch, of Manchester, for defendant. 


_ Atzen, J. [1] If the plaintiff attempted fraud by making a false proof of loss 
intentionally, it was a defence to the action, and one question here presented is 
whether the evidence of the attempt was conclusive to show it. 


[2-5] The policy by its terms was to be void “if the insured shall make any 
attempt to defraud the company, either before or after the loss.” The fraudulent 
act may be a dishonest statement about the loss, and the success of the attempt 
is immaterial. Follett v. Co., 77 N. H. 457, 92 A. 956. And a principal is charge- 
able with the fraud of his agent while acting in his behalf. Concord Bank v. 
Gregg, 14 N. H. 331; Norton v. Bank, 61 N. H. 589, 592, 60 Am. Rep. 334. 
Accordingly, if either the plaintiff or Mitchelson, his agent and the chief bene- 
ficiary of the insurance at the time, intentionally overvalued the property burned 
and the plaintiff sought to have the defendant pay the full insurance on it, the 
defendant was released from liability. And if a false statement is made reck- 
lessly with a conscious indifference as to its truth and without caring whether it 
is true or false, its fraudulent character is made out. Graham v. Weber, 79 N. H. 
393, 395, 109 A. 717; Shackett v. Bickford, 74 N. H. 57, 65 A. 252,7 L. R. A. (N. S.) 
646, 124 Am. St. Rep. 933. 

The policy insured the stock in trade of a retail clothing store for $2,800 
and the fixtures for $200. In the proof of loss the fixtures as itemized were 
valued at $360. They included some articles of personal wearing apparel belong- 
ing to the plaintiff’s agent who assisted him in making the appraisal which was 
incorporated in the proof of loss. The plaintiff must have known that they were 
neither fixtures nor stock in trade which the policy insured. No explanation of 
their inclusion by mistake or otherwise was offered. And the item was sub- 
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mitted to the jury as a part of the claim. In the proof of loss there were other 
items of fixtures appraised at $85 and not belonging to the plaintiff. So far as 
appears, the items were not withdrawn from the claim until the trial. The 
plaintiff testified that he did not discover until after the appraisal was made 
that the articles did not belong to him and should not have been included. But 
his agent who helped him take the items for the appraisal, and who valued 
them for the purpose, knew they were the property of other persons, and gave 
as the only reason for including them that the owners were going to hold him 
and the plaintiff responsible for them. He also testified that he told the plaintiff 
at the time they were appraised that they were not his. He must have known 
that the policy did not insure property in which the plaintiff had no interest. 
The appraisal also included 504 suit hangers valued at $126. When the plaintiff 
acquired his title about four months before the fire, he had a disinterested 
expert appraise the stock and fixtures, and in the appraisal then made there 
were 200 hangers valued at $2. 

[6] Regarding the stock, the only fair inference from the testimony is that 
only such items of the stock were appraised after the fire as could be and in 
fact were counted from the remnants and traces that the fire left of them. By 
this testimony the plaintiff is bound. Harlow v. Leclair, 82 N. H. 506, 136 A. 128, 
50 A. L. R. 973. The appraisal shows that this testimony cannot be true. It 
included a substantial number of furs and fur pieces which in common knowledge 
must have been wholly consumed in such a fire as this so as to make their 
detailed counting after the fire impossible. The appraisal also included among 
its items five dozen belts, five of suspenders, ten of gloves, ten of neckwear, six of 
caps, forty-five of collars, ten of shirts, two of sweaters, twenty-five of under- 
wear, ten of cuff links, four of scarf pins, ten of cotton hose, five of golf hose, 
five of silk hose, and five gross of collar buttons. With the furs a value of 
about $1,100 was placed upon them. It may not fairly be said that many, if 
of these items could be counted separately piece by piece to make up their 
totals. 

Taking the appraisal of the stock as a whole, the fire appraisal values with 
negligible exceptions were greatly in excess of the previous one, although the 
plaintiff thought both were made out at cost prices. And in a number of items 
either the fire appraisal showed greater quantities than appeared in the earlier 
appraisal, or the items were not listed at all in the latter, although the stock 
had been meanwhile substantially depleted without replacements beyond a cost 
of $29.11. 


The plaintiff knew that his agent who helped in taking the fire appraisal, 
while an expert, was the principal party interested in the proceeds of the insur- 
ance. He knew of the substantial depletion of the stock between the first 
appraisal and the fire. He had the first appraisal which was taken by a disin- 
terested expert. Regardless of its real accuracy, he had relied upon it and 
regarded it as accurately showing values on a basis of cost. He took no pains 
whatever to check the fire appraisal with this earlier one and to obtain explana- 
tion of the discrepancies of quantities and values. With a disinterested appraisal 
taken before the fire when accuracy of quantities was readily obtainable, he 
ignored it in favor of an interested appraisal after the fire which practically 
destroyed everything. 


To cover the cost, as the plaintiff testified, he had the stock insured for 
$2,800, although he understood at the time that its cost value was not over 


$2,400 as shown by the earlier appraisal. The fire appraisal of the stock, after 
its reduction by four months of sales, totaled about $4,000. 


While the falsity of the testimony about the mariner of the taking of the 
fire appraisal is demonstrated, the plaintiff remains concluded by it. As to him, 
the result follows in inevitable conclusion that he made up a proof of loss on a 
pretended basis of counted items only, and since items in substantial amount 
were included which could not have been counted, he knew of its false taint. 
And since he could not have coufited all the items appraised, the record is 
lacking in any evidence that all the items were lost by the fire. He therefore 
included in the list of the property destroyed by the fire items that he had no 
evidence were in it, aside from his reckless indifference to afi accurate dscertain- 
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ment of values. No other purpose for his conduct than to defraud the defendant 
may be inferred from it. It may not be said that because there could be no 
recovery above the amount of insurance, any valuation in excess of it was harm- 
less and of no consequence and might be so regarded by the plaintiff. The 
greater the excess, the more likely the defendant would be put off its guard and 
not question a value up to the amount of the insurance. 

[7] With full allowance for honest difference of opinion in arriving at 
values, the evidence required the conclusion that both the plaintiff and his agent 
were at least consciously indifferent as to the truth of their appraisal in respect to 
the amount of the stock and fixtures, if not as well as to the value that was 
placed upon them, and in its use in the proof of loss, fraud was attempted. No 
fair and honest effort was made to obtain a fair and honest list and value of the 
property. The plaintiff tried to collect the whole amount of the policy, regard- 
less of honest belief that he was entitled to it, and representations being made 
without consideration of their truth or falsity, attempted fraud became demon- 
strated when their falsity was shown. 

The jury’s verdict placed a value of $2,000 on the stock and fixtures at the 
time of the fire with an allowance of about $100 for salvage. The verdict would 
serve only to strengthen the evidence of overlisting and overvaluation and of 
the plaintiff’s conscious indifference to the truth of the proof of loss. But as 
the evidence of the verdict was not before the trial court when the motion for 
a directed verdict was made, it has not here been taken into account. 

The result renders it unnecessary to consider the case further. 

Judgment for the defendant. 

Branch, J., did not sit; the others concurred. 


BUFFALO PORCELAIN ENAMELING CORPORATION v. 
LONDON ASSUR. CORPORATION. 
Supreme Court, Erie County. December 24, 1929. 
239 New York Supplement 267. 

1, INSURANCE—INSURER SUED ON FIRE POLICY MAY SERVE SUP- 
PLEMENTAL ANSWER SHOWING JUDGMENT OF NO CAUSE OF 
ACTION WAS RENDERED AGAINST PLAINTIFF IN ACTION 
AGAINST COINSURER ON SAME LOSS. 

In action on fire policy, defendant’s motion for leave to serve supplemental 
answer, showing judgment had been rendered against plaintiff of no cause of action 
in similar action brought on same fire loss against coinsurer, granted. 

(For other cases, see Insurance, Dec. Dig. § 643[2].) 


Action by the Buffalo Porcelain Enameling Corporation against the London 
Assurance Corporation. On defendant’s motion for leave to serve supplemental 
answer. Motion granted. 

Charles W. Strong, of Buffalo, for plaintiff. 

Shire & Jellinek, of Buffalo (James M. H. Wallace, of Buffalo, of counsel), for 
defendant. 

Hinxtey, J. [1] This is a motion by defendant for leave to serve a supple- 
mental answer setting forth, generally, the following facts, to wit: That since the 
joinder of issue herein a judgment was rendered against plaintiff of no cause of ac- 
tion in a similar action brought by plaintiff upon the same fire loss against an 
insurance company which was coinsurer with defendant. In other words, that the 
two policies varied only in name, date, and amount, and that such judgment is res 
adjudicata in this action as to the vital provisions of any firé insurance policy 
upon the premises. For the jury failed to find that a fire preceded an explosion, 
which finding, the court charged, was essential to plaintiff’s recovery under the 
policy. ; 

This presents an apparently new and border-line state of facts upon the none 
too clear application of the principle of res adjudicata. 

Upon the one hand, the former action was not between the same parties or 
their privies, nor is the principle of estoppel mutual. Booth v. Powers, 56 N. Y. 
22, 33; St. John v. Fowler, 229 N. Y. 270, 274, 128 N. E. 199. 

Upon the other hand, it may be claimed that this presents an exception to the 
strict mutuality rule in the interest of public policy. Haverhill v. International R. 
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Co., 217 App. Div. 521, 523, 217 N. Y. S. 522; affirmed 244 N. Y. 582, 155 N. E. 
905; Duignan v. Pawlikowski, 134 Misc. Rep. 22, 235 N. Y. S. 125. 

The plaintiff could have sued all the insurance companies in one action. Any 
defendant would undoubtedly have been successful in a motion to consolidate. Had 
the plaintiff succeeded against one company, it would not be res adjudicata in simi- 
lar actions against other companies. Whether defendant insurance companies shall 
have a decided advantage over a plaintiff as sought herein, will depend upon how 
far the courts desire to go in preventing seemingly needless retrials of the same 
issues. 

[2,3] The granting of this motion in favor of the defendant does not involve 
any part of the merits of the action, nor affect a substantial right of the plaintiff, 
for the facts set forth in the supplemental answer must, for the purpose of this 
motion, be taken as true, and plaintiff is entitled to contest them and raise the 
same question squarely upon the issues. 

he court is not at this time inclined to hold that the former judgment is not 
res adjudicata. Neither is it inclined to say at this time that the former judgment 
is res adjudicata. The latter statement at this time would of necessity be based 
upon the now conceded truth of the allegations of the proposed supplemental 
answer, and might embarrass the free action of the trial judge after hearing the 
evidence or a study of the issues completely presented. The importance of this 
question in preventing needless litigation, and yet yielding to all litigants full 


opportunity to obtain justice, demands that these questions be squarely presented 
upon the trial of the issues. 


Motion by defendant granted, with costs. 


UNITED STATES MERCHANTS’ AND SHIPPERS’ INS. CO. v. KLIPPER 
Supreme Court, Appellate Division, First Department. February 14, 1930. 
239 New York Supplement 496. 

1. INSURANCE—REPRESENTATION THAT JEWELRY INSURANCE HAD 
NEVER BEEN CANCELED OR REFUSED HELD FRAUDULENT, 
WHERE INSURANCE HAD SEVERAL TIMES BEEN REFUSED COR- 
PORATION OF WHICH INSURED WAS PRESIDENT AND MAJORITY 
STOCKHOLDER. 

Where formal applications in writing for jeweler’s insurance had been several 
times refused to corporation of which insured was president and majority stock- 
holder, representation, to effect that no insurer had ever canceled or refused to 
issue or continue policy in answer to question in written application shortly 
after insured severed relations with corporation and continued business under 
his own name, held fraudulent, precluding recovery under policy, especially 
where insured regarded business conducted by him personally only as continuation 
of business of corporation. 

(For other cases, see Insurance, Dec. Dig. § 286.) 


2. INSURANCE—LETTERS FROM INSURER IN EFFECT MAINTAINING 
INVALIDITY OF JEWELRY POLICY, BUT CANCELING POLICY AS 
TO FUTURE RISKS, HELD NOT WAIVER OF RIGHT OF RESCISSION. 


Letters written by insurer electing to cancel jewelry policy for fraudulent 
representations, and specifically reserving all rights and defenses, and further 
letter in effect maintaining original position that policy was void in toto for 
fraud, but canceling policy as to future risks, and not waiving any rights or 
defenses which insurer may have under terms, provisions and conditions of policy 
held not to show insurer’s waiver of right of rescission expressly asserted by it. 

(For other cases, see Insurance, Dec. Dig. § 388[2].) 


3. INSURANCE—INSURER’S EXAMINATION OF INSURED’S RECORD 
AND FAILING TO ANSWER LETTER HELD NOT TO SHOW INTEN- 
TION TO EXTEND PERIOD FOR FILING PROOFS OF LOSS. 
Insurer’s examination of insured’s record and failure to answer insured’s 

letter, written few days before expiration of 60-day period for filing proof of loss 

under jewelry policy, in which insured offered to give insurer any information 
it might desire if it advised him what it wanted, held not to show insurer’s inten- 
tion to agree to extend 60-day period for filing proof of loss. 


(For other cases, see Insurance, Dec. Dig. § 558[1].) 
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Appeal from Special Term, New York County. 

Action by the United States Merchants’ & Shippers’ Insurance Company 
against Morris Klipper. From a judgment entered upon a decision at Special 

erm, dismissing the complaint and granting defendant recovery on his counter- 
claim, plaintiff appeals. Reversed, and judgment directed for plaintiff. 

Argued before Dowling, P. J., and Merrell, Finch, McAvoy, and Proskauer, JJ. 

Single & Single, of New York City (Paul D. Compton, of New York City, of 
counsel), for appellant. 

Harry Kirshbaum, of New York City (Harold R. Zeamans, of New York, 
City, of counsel), for respondent. 

ProsKAvuER, J. The plaintiff sues to rescind for fraudulent misrepresentation 
an insurance policy known as a “Jewelers’ Block Policy” issued by it to the 
defendant, under the terms of which it insured the defendant against loss sus- 
tained by theft and other causes. The defendant set up a counterclaim for a 
loss it claimed to have sustained, and has recovered judgment thereon. The 
plaintiff’s complaint was dismissed on the merits. 


[1] Under the peculiar facts of this case we think the plaintiff should have 
had judgment directing a cancellation of the policy. In the written application 
for the policy the insured specifically answered in the negative the question, 
“Have Lloyds or any insurer ever cancelled or refused to issue or to continue 
any insurance for you?” 

The insured had been engaged in business as president and majority stock- 
holder of a corporation known as Klipper & Klipper, Inc. About January 1, 1928, 
he severed his relations with that company and went in business under his own 
name. Soon thereafter his insurance broker asked Mr. Boylan, the New York 
manager of the St. Paul Fire & Marine Insurance Company, if he would be 
interested in issuing a policy for the defendant. Mr. Boylan “asked him to 
please not submit an applicaton to me, as I had already declined the firm of 
Klipper & Klipper, of which this man was president, and it was quite useless 
for me to pass it along to the company, and I suggested that he offer it else- 
where.” Even if we were to assume that this inquiry did not constitute a 
refusal to issue insurance, there is none the less ample evidence that the defend- 
ant was guilty of fraudulent misrepresentation in his denial in the written 
application for the policy in suit that any insurer had ever refused to issue 
insurance to him. 

If the reasonable interpretation of the whole written application justified 
plaintiff in believing that this answer referred to Klipper & Klipper, Inc., as 
well as to the defendant personally, there was a fraudulent misrepresentation, 
for it is conceded that formal applications in writing for the issuance of insurance 
had been refused several times to Klipper & Klipper, Inc. An examination of 
the application convinces us that it can bear no other interpretation. Morris 
Klipper had been in business individually for only a period of a few months. In 
answer to the question “Have you ever changed your name?” he stated, 
“Previously Klipper & Klipper, Inc.,” thus plainly indicating that he regarded 
the business conducted for a few months by himself personally only as a con- 
tinuation of the business of Klipper & Klipper, Inc. In answer to the question 
“How long have you been in business?” he stated “26 years,” and he admits 
that for seven years he did not carry on business as an individual, but acted as 
president of Klipper & Klipper, Inc. He was asked, “What was the exact 
amount of your previous merchandise inventory taken on 1/1/26?” and he 
answered, “$32,871.36.” This was the inventory of Klipper & Klipper, Inc., and 
not of Morris Klipper. He gave details in the application of four previous 
losses under policies occurring between 1923 and 1927. All of these losses were 
sustained by Klipper & Klipper, Inc., and not by Klipper individually. In 
making up his claim the defendant used the books and stock cards of Klipper 
& Klipper, Inc., as costs, and not the inventory cost figures shown on his own 
inventory. We cannot escape the conclusion that the defendant intended to 
make his answers cover the record of Klipper & Klipper, Inc., as the predecessor 
or alter ego of himself. Indeed, as stated by him under the question, “Have 
you ever changed your name?” he considered his business substantially as iden- 
tical with that of Klipper & Klipper, Inc. No insurance company could reason- 
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ably have understood it in any other way, and the company was certainly misled 
into the belief that no application for insurance had ever been refused either to 
Morris Klipper or to Klipper & Klipper, Inc., of which he had been president 
and majority stockholder. 

[2] The defendant claims, however, that the plaintiff has by its conduct 
lost its right to recission. Shortly after the loss, the plaintiff wrote under date 
of May 17, 1928, electing to cancel the policy for the fraudulent misrepresentation 
as to refusal of previous insurance and returning the $500 premium and specifically 
reserving all its other rights and defences. The defendant refused to receive 
the $500, whereupon the plaintiff wrote canceling the policy under its terms 
for the remainder of the term after May 23, 1928, inclosing a pro rata remission 
of premium and stating: “Please understand that this letter is written without 
prejudice to our previous position, of which we advised you that the policy 
never went into force and effect, but was void from its date. We also do not 
waive hereby any rights or defenses which the company may have under the 
terms, provisions and conditions of the policy.” The defendant urges that 
this was an effectual cancellation by the plaintiff of its previous rescission, 
though the letter states in specific words that it is not. The authorities cited 
by the defendant are all cases where, after an attempted rescission, the party 
accepted a benefit under the contract. It would be a strained logic that would 
place such an interpretation, however, upon this correspondence. The plaintiff 
said, in effect, that the policy was void in toto for fraud. The defendant refused 
to acquiesce in this position. The plaintiff then said: “We maintain our original 
position that the policy is void in toto for fraud, but in order that there may be 
no question as to future risks, we certainly cancel it for the balance of the 
term.” There was no proof that the defendant changed its position in any way 
to its detriment by reason of these letters, and we think it would be factually 
incorrect to hold that the plaintiff intended to waive or did waive a right of 
rescission which it was expressly asserting. Ruffner Bros. v. Dutchess Ins. Co., 
59 W. Va. 432, 53 S. E. 943, 115 Am. St. Rep. 924, 8 Ann. Cas. 686, and cf. Clark 
v. Kirby, 243 N. Y. 295, 302, 153 N. E. 79. 


There remains to be considered the effect of the defendant’s admitted failure 
to file a proof of loss within the 60 days fixed by the terms of the policy. He 
relies upon waiver and must stand upon the waiver pleaded. The answer alleges 
that there were examinations of the books and records of the defendant by the 
plaintiff, and that on the 17th day of May, 1928, plaintiff in writing notified the 
defendant that it denied all liability under the terms of the policy, and further: 
“That such denial of liability was a waiver of all formal proofs of loss and of 
requirement to await payment before bringing suit.” We think the learned 
justice at Special Term correctly held that there was no proof of any such 
waiver, since the denial of liability pleaded occurred after defendant’s admitted 
failure to file a proof of loss within the 60-day period. 


[3] The learned justice at Special Term held, however, that under the evi- 
dence the time for filing the proof of loss was extended by agreement. No 
such agreement was pleaded, and this recovery must therefore be under the 
policy, and not under the policy as modified by any such agreement. The policy 
specifically provided that the 60 day period of limitation could not be waived 
or extended except in writing. No written agreement was claimed, nor does the 
evidence make out any oral agreement. All that the plaintiff did was to examine 
the books and records of the defendant and fail to answer a letter written some 
days before the 60-day period expired, in which the defendant wrote: “If there 
is any further information that you desire from me please advise me and I 
will be glad to give it to you.” These circumstances do not indicate any inten- 
tion on the part of the insurance company to agree to extend the 60-day period. 
The judgment appealed from should therefore be reversed, with costs, and 
judgment directed for the plaintiff, decreeing a cancellation of the policy, with 
costs. 


Judgment reversed, with costs, and judgment directed for the plaintiff with 
costs. The findings inconsistent with this determination should be reversed, and 
such new findings made of facts proved upon the trial as are necessary to sustain 
the judgment hereby awarded. Settle order on notice., All concur. 
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BENNETT vy. PROVIDENT FIRE INS. CO. 
SAMPLE v. PIEDMONT (Ne eos) CO. OF CHARLOTTE. 
oO. L 
Supreme Court of North Carolina. Jan. 8, 1930. 

151 Southeastern Reporter 98. 

1. INSURANCE—MORTGAGOR’S ACT IN TAKING OUT ADDITIONAL 
INSURANCE ON HIS INTEREST WITHOUT MORTGAGEE’S CON- 
SENT DOES NOT REDUCE MORTGAGEE’S PRIOR INSURANCE 
UNDER STANDARD MORTGAGE CLAUSE. ; 

Owner’s or mortgagor’s act in taking out additional insurance without mort- 
gagee’s knowledge or consent, to protect only former’s interest in mortgaged pro- 
perty, does not ipso facto reduce proportionately amount of prior insurance held 
by mortgagee or trustee on same property under standard mortgage clause. 

(For other cases, see Insurance, Dec. Dig. § 504.) 


2. INSURANCE—AMBIGUOUS INSURANCE POLICY, REASONABLY 
SUSCEPTIBLE OF TWO INTERPRETATIONS, SHOULD BE GIVEN 
ONE MORE FAVORABLE TO ASSURED. 

Where an ambiguously worded insurance policy is reasonably susceptible of 
two interpretations, the one more favorable to assured should be adopted. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Superior Court, Buncombe County; Finley, Judge. 

Actions, consolidated and tried together, by A. M. Bennett against the Provident 
Fire Insurance Company, and by J. H. Sample, trustee, against the Piedmont Fire 
Insurance Company of Charlotte.. From a judgment for plaintiff Sample and de- 
fendant Provident Fire Insurance Company, defendant Piedmont Fire Insurance 
Company appeals. No error. 

Civil actions by A. M. Bennett, owner, and J. H. Sample, trustee in deed of 
trust, to recover on different fire insurance policies issued on the same property, 
consolidated and tried together at the August term, 1929, Buncombe county super- 
ior court. 

The action of J. H. Sample, trustee, is to recover on three policies of insurance, 
issued by the Piedmont Fire Insurance Company in the sum of $2,000 each, dated 
April 2, April 23, and May 21, 1927, respectively, and each containing a rider or 
New York standard mortgage clause, in favor of J. H. Sample, trustee, as mort- 
gagee or trustee, as his interest may appear; the material provisions of said 
rider or standard mortgage clause being as follows: 

“Loss or damage, if any, under this policy, shall be payable to J. H. Sample, as 
Trustee, mortgagee (or trustee), as interest may appear, and this. insurance, as to 
the interest of the mortgagee (or trustee) only therein, shall not be invalidated by 
any act or neglect of the mortgagor or owner of the within described property, etc. 

“In case of any other insurance upon the within described property, this 
company shall not be liable under this policy for a greater proportion of any loss 
or damage sustained than the sum hereby insured bears to the whole amount of 
insurance on said property, issued to or held by any party or parties having an 
insurable interest therein, whether as owner, mortgagee or otherwise.” 

The action of A. M. Bennett is to recover on two policies of insurance, issued 
by the Provident Fire Insurance Company in the sums of $7,000, dated May 25, 1927, 
and $2,000, dated June 24, 1927, respectively, and neither containing a standard 
mortgage clause in favor of the trustee, or otherwise, but both covering only the 
interest of the owner. Said policies were issued without the knowledge or consent 
of J. H. Sample, trustee. 

On January 13, 1928, while all the policies were in force, the property, worth 
at that time $9,691.93, was damaged by fire to the extent, as fixed by agreement of 
the parties, of $2,936.95. 

From a judgment against the Piedmont Fire Insurance Company in favor of 
J. H. Sample, trustee, for the full amount of the loss, and denying to A. M. Bennett 
any right of recovery as against the Provident Fire Insurance Company, the Pied- 
mont Fire Insurance Company appeals, assigning errors. _ 

Bourne, Parker & Jones, of Asheville, for appellant Piedmont Co. 

W. B. Miller, of Asheville, for appellee Sample. 


Brooks, Parker, Smith & Wharton, of Greensboro, for defendant Provident Co. 
Stacy, C. J. [1] The appeal presents, for the first time in this jurisdiction 
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the question as to whether the subsequent act of an owner or mortgagor in taking 
out additional insurance, without the knowledge or consent of the mortgagee, to 
protect alone his interest in mortgaged property, ipso facto reduces proportionately 
the amount of prior insurance held by a mortgage or trustee on the same property 
under a New York standard mortgage clause. 

At least six courts have passed upon the question, two deciding it in the affirma- 
tive (Hartford Fire Ins. Co. v. Williams [C. C. A.] 63 F. 925, Sun Ins. Office v. 
Varble, 103 Ky. 758, 46 S. W. 486, 41 L. R. A. 792), and four in the negative (Eddy 
v. London Assurance Corp., 143 N. Y. 311, 38 N. E. 307, 310, 25 L. R. A. 686; 
Hardy v. Lancashire Ins. Co., 166 Mass. 210, 44 N. E. 209, 33 L. R. A. 241, 55 Am. 
St. Rep. 395; Germania Fire Ins. Co. v. Bally, 19 Ariz. 580, 173 P. 1052, 1 A. L. R. 
488; Martin v. Sun Ins. of London, 83 Fla. 325, 91 So. 363). 

The question was adverted to, but not decided, in Bank v. Ins. Co., 187 N. C. 
97, 121 S. E. 37, where it was held that the standard or union mortgage clause, in- 
grafted upon a policy of insurance, operates as a distinct and independent contract 
of insurance for the separate benefit of the mortgagee, as his interest may appear, to 
the extent, at least, of not being invalidated, pro tanto or otherwise, by any act or 
omission on the part of the owner or mortgagor, unknown to the mortgagee. 

It is provided by each of the standard mortgage clauses in question that the 
Piedmont Fire Insurance Company shall not be liable under its policies for a 
greater proportion of any loss or damage sustained thereunder than the amount of 
such insurance bears to the whole amount of insurance on said property, issued 
to or held by any party or parties having an insurable interest therein, whether 
as owner, mortgagee, or otherwise. It is also provided in said standard mortgage 
clauses that the insurance, as to the interest of the mortgagee (or trustee) only 
therein, shall not be invalidated by any act or neglect of the mortgagor or owner of 
the property. 

[2] Why these two apparently conflicting provisions should have been inserted 
in the same contract is not easy to perceive, but, in keeping with the general rule of 
construction, with respect to ambiguously worded policies of insurance, where they 
are reasonably susceptible of two interpretations, we think the one more favorable to 
the assured should be adopted. Underwood v. Ins. Co., 185 N. C. 538, 117 S. E. 
790. 

The clause in question received consideration by the New York Court of 
Appeals in the case of Eddy v. London Assurance Corp., supra, where Peckham, J., 
delivering the opinion, said: 

“It is clear that the only object of the mortgagee is to obtain a security upon 
which he can rely, and this object is, of course, also plain and clear to the insurer. 
Both parties proceed to enter into a contract with that one end in view. In order to 
make it plain beyond question, the statement is made that no act or neglect of the 
owner with regard to the property shall invalidate the insurance of the mortgagee. 
When, in the face of such an agreement, entered into for the purpose stated, there is 
also placed in the instrument a provision as to the proportionate payment of a loss, 
we think the true meaning to be extracted from the whole instrument is that 
the insurance which shall diminish or impair the right of the mortgagee to recover 
for his loss is one which shall have been issued upon his interest in the property, or 
when he shall have consented to the other insurance upon the owner’s interest. 
This may not, perhaps, give full effect to the strict language of the apportionment 
clause, but, if full effect be given to that clause, and it should be held to call for 
the consequent reduction of the liability of the insurers in such a case as this, then 
full effect is denied to the important and material, if not the controlling, clause in 
the contract, which provides that the insurance of the mortgagee shall not be in- 
juriously ‘impaired or affected’ by the act or neglect of the owner. As used in these 
mortgagee clauses, this is the meaning of the word ‘invalidate.’ Hastings v. In- 
surance Co., 73 N. Y. 149. 


“We must strive to give effect to all the provisions of the contract, and to en- 
force the actual meaning of the parties to it as evidenced by all the language used 
within the four corners of the instrument. We are also at liberty to consider the 
purpose for which the contract was executed, where that purpose plainly and neces- 
sarily appears from a perusal of the whole paper. That construction will be 
adopted in the case of somewhat inconsistent provisions which, while giving some 
effect to all of them, will at the same time plainly tend to carry out the clear pur- 
pose of the agreement; that purpose which it is obvious all the parties thereto were 
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cognizant of and intended by the agreement to further and to consummate.” — 
_ Perceiving that the judgment below accords, in principle, with our own decis- 
ions and with the majority of cases elsewhere, we are inclined to approve it. With 


this disposition of the appeal, the remaining questions, sought to be presented, be- 
come academic. 


No error. 





HOUCK et ux. v. AMERICAN EAGLE FIRE INS. CO. (No. 362.) 
Supreme Court of North Carolina. Feb. 12, 1930. 
151 Southeastern Reporter 628. 
1. INSURANCE—HUSBAND AND WIFE HAD INSURABLE INTEREST 
HOUSE, WHERE THEY HAD ESTATE FOR LIFE OF HUSBAND 
N LAND. 
Where husband and wife owned an estate for life of husband in land as 
tenants in common, they had insurable interest in house thereon. 


(For other cases, see Insurance, Dec. Dig. § 115[1].) 


2. INSURANCE—KNOWLEDGE OF INSURANCE AGENT THAT IN- 
SURED’S INTEREST WAS ONLY LIFE ESTATE WOULD BE IM- 
PUTED TO INSURER. 

Knowledge of insurance agent that husband and wife had only an estate in 
land for husband’s life would be imputed to insurer. 
(For other cases, see Insurance, Dec. Dig. § 378[1].) 


3. INSURANCE—EVIDENCE THAT INSURANCE AGENT ISSUED POLICY 
KNOWING THAT INSURED HAD ONLY LIFE ESTATE HELD TO 
SHOW WAIVER BY INSURER OF PROVISIONS OF POLICY THAT 
INSURED SHOULD HAVE FEE SIMPLE. 

Evidence that agent of insurance company issued policy, knowing that 
husband and wife had only an estate for life of husband, held sufficient to show 
waiver by insurance company of provisions of policy that it should be void if 
insured was not owner in fee simple. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


4. INSURANCE—INSURER CONSENTING TO TRANSFER OF FIRE 
aa ESTOPPED TO CONTEND THAT TRANSFER WAS 
Where insurance company consented to transfer of fire insurance policy, 

company was estopped to contend that transfer was invalid. 


(For other cases, see Insurance, Dec. Dig. § 207[2].) 


Appeal from Superior Court, Ashe County; McElroy, Judge. 

Action by N. F. Houck and wife against the American Eagle Fire Insurance 
Company. From a judgment dismissing the action as upon nonsuit, plaintiffs 
appeal. Reversed. 

This is an action on a policy of fire insurance, issued by the defendant com- 
pany to the plaintiff N. F. Houck, on July 1, 1925, insuring the said N. F. Houck 
against loss or damage by fire to a dwelling house, in a sum not exceeding $1,500. 
By its terms the policy continued in force for three years from the date of its 
issuance, and expired on July 1, 1928. The premium for said policy was paid by 
the said N. F. Houck. At his request, the policy was transferred from him to 
his wife, the plaintiff M. V. Houck, on June 26, 1926, by an indorsement made 
thereon by the agent of the defendant company, who issued the policy in its 
behalf. The house covered by the policy was destroyed by fire on October 5, 
1927. After the fire, the house was appraised at $1,598.04; by the terms of the 
policy, the defendant is liable, if liable at all, for the sum of $1,198.53. 

Defendant company denied liability under the policy on the ground that 
neither N. F. Houck nor M. V. Houck was the owner in fee simple of the land 
on which the house was located at the date of the issuance of the policy, or at 
the date of its transfer from N. F. Houck to M. V. Houck, and on the further 
ground that neither of them at said dates was the sole and unconditional owner 
of said house. Defendant relied upon provisions in the policy to the effect that 
same should be void, if the insured was not the owner in fee simple of said land, 
or was not the sole and unconditional owner of said house. 
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Plaintiffs admitted that N. F. Houck was not the owner in fee simple of 
said land at the date of the issuance of the policy and that he was not the sole 
and unconditional owner of said house, at said date. They further admitted that 
M. V. Houck was not such owner of said land, and was not such owner of said 
house, at the date of the transfer of the policy to her. They alleged, and offered 
evidence tending to show, that at the date of the issuance of the policy, the 
plaintiffs, N. F. Houck and M. V. Houck, his wife, were the owners as tenants 
in common of an estate in said land for the life of N. F. Houck, and that the 
children of N. F. Houck, as heirs at law of their mother, his first wife, owned 
the said land in fee, subject to said life estate; and that the house covered by said 
policy was built on said land, after the death of his first wife, by the plaintiff 
N. F. Houck, and his second wife, the plaintiff M. V. Houck. 

Evidence offered by the plaintiffs tended to show that at the time the policy 
was issued to N. F. Houck, and at the time it was subsequently transferred from 
him to M. V. Houck, the said N. F. Houck informed the agent of the defendant 
company of the true condition of the title to said land and house, and requested 
said agent to issue a policy which would protect all persons who were interested 
in said house, in the event the same should be damaged by fire. With this 
information, and upon this request, the agent issued the policy, naming the 
plaintiff N. F. Houck as the insured therein, and subsequently indorsed the 
transfer on the policy, at the request of the said N. F. Houck. Plaintiffs con- 
tended that defendant, having issued and transferred the policy with full knowl- 
edge of the true condition of the title to the land and house, waived the pro- 
visions of the policy on which it relies to defeat a recovery in this action. 

From judgment dismissing the action as upon nonsuit, on motion of defendant, 
at the close of the evidence for the plaintiffs (C. S. § 567), plaintiffs appealed 
to the Supreme Court. 

C. W. Higgins, of Sparta, and T. C. Bowie, of Jefferson, for appellants. 

Brooks, Parker, Smith & Wharton, of Greensboro, for appellee. 


Connor, J. [1] The contention of the defendant that the evidence offered by 
the plaintiffs fails to show that plaintiffs, or either of them, had an insurable 
interest in the house covered by the policy, cannot be sustained. The evidence 
shows that plaintiffs owned an estate for the life of N. F. Houck in the land 
on which the house was located, and that they owned such estate as tenants in 
common. The ownership by the plaintiffs of this estate gave them an insurable 
interest in the house. It has been held by this court that a person owning only 
an equitable interest in property has an interest therein which is insurable against 
loss or damage by fire. Gerringer v. Ins. Co., 133 N. C. 407, 45 S. E. 773. In 
Batts v. Sullivan, 182 N. C. 129, 108 S. E. 511, 512, it is said: “It may be stated 
as a general proposition, sustained by all the authorities, that whenever a person 
will suffer a loss by a destruction of the property, he has an insurable interest 
therein.” There was evidence tending to show that the policy was applied for 
and issued for the protection not only of the plaintiffs, as owners of a life 
estate in the house, but also for the protection of the remaindermen. The law 
is that, “When a tenant for life, intending to insure the property for the benefit 
of himself and the remaindermen receives a policy for the full value of the fee, 
by mistake of the insurer, who accepts the full premium, the insured may recover 


the full value of the policy, after loss, as trustee for the remaindermen.” 14 R. 
GC. 4,. 5568. 


[2, 3] There was evidence tending to show that at the date of the issuance 
of the policy, defendant’s agent was informed by the plaintiff N. F. Houck that 
he and M. V. Houck owned only an estate in the land for his life, and that his 
children owned the remainder in fee. This knowledge is imputed to the defend- 
ant. This evidence was sufficient to show a waiver by defendant of the provisions 
of the policy on which it relies. Midkiff v. Ins. Co., 197 N. C. 139, 147 S. E. 812; 
Aldridge v. Ins. Co., 194 N. C. 683, 140 S. E. 706; Bullard v. Ins. Co., 189 N. C. 
sial tan E. 179; Fireman’s Fund Ins. Co. v. Lumber Co., 186 N. C. 269, 119 


_[4] The defendant is not released from liability on the policy by reason 
of its transfer from N. F. Houck to M. V. Houck. Both N. F. Houck and M. V. 
Houck are plaintiffs in this action. The defendant consented to the transfer, 
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and is therefore estopped to contend that it is invalid. Blackburn v. Ins. Co., 
116 N. C. 821, 21 S. E. 922. 

There is error in the judgment dismissing the action. The judgment is 
reversed. 


DUNSMORE v. FRANKLIN FIRE INS. CO. OF PHILADELPHIA. 
Supreme Court of Pennsylvania. Jan. 6, 1930. 
149 Atlantic Reporter 163. 
1, INSURANCE—INTERESTS OF PLEDGEE AND OF PLEDGOR IN 

POSSESSION MAY BE INSURED SEPARATELY. 

Interest of pledgee in personal property and interest of pledgor as owner in 
possession, subject to the pledge are distinct interests capable of being insured 
separately. 

(For other cases, see Insurance, Dec. Dig. § 115[2].) 


2. INSURANCE—INSURED’S PLEDGING OF PERSONAL PROPERTY 
DID NOT AVOID FIRE POLICY AS RENDERING INSURED’S TITLE 
“OTHER THAN UNCONDITIONAL AND SOLE OWNERSHIP.” 

That insured had made bill of sale to bank as collateral security of personal 
property covered by fire policy, of which property insured retained possession, held 
not to render policy void as reducing insured’s title to something “other than un- 
conditional and sole ownership.” 

_ (Ed. Note.—For other definitions, see Words and Phrases, First, Second and 

Third Series, Unconditional and Sole Ownership.] 

(For other cases, see Insurance, Dec. Dig. § 282[6].) 


4. INSURANCE—VERDICT ON FIRE POLICY FOR TOTAL VALUE OF 
PROPERTY SHOULD BE REDUCED BY AMOUNT OF JUDGMENT 
ENTERED FOR _INSURED’S PLEDGEE ON POLICY COVERING 
PLEDGEE’S INTEREST. 

In action by insured’s receiver on fire policy covering personal property pledged 
by insured, jury’s verdict representing total value of property destroyed should be 
reduced by amount of judgment recovered by pledgee on another policy covering 
the same property. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

Appeal from Court of Common Pleas, Cambria County; John E. Evans, Presi- 
dent Judge. 

Suit by A. M. Dunsmore, receiver of the Hastings Coal & Coke Company, 
against the Franklin Fire Insurance Company of Philadelphia.- Judgment for 
plaintiff,.and defendant appeals. Modified and affirmed. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, 
Sadler, and Schaffer, JJ. 

J. Earl Ogle, Jr., of Johnstown, for appellant. 

Albert B. Maris, of Philadelphia, Charles S. Evans, of Ebensburg, and Wil- 
liam A. Schnader, of Philadelphia, for appellee. 

Simpson, J. Plaintiff, as receiver of the Hastings Coal & Coke Company, here- 
inafter called company, brought suit on a fire insurance policy issued by defendant 
to him, insuring him, as receiver, in the sum of $6,000 against loss by the burning 
of the contents of a cerain power house building, in which the personal property 
was afterwards wholly destroyed by a fire of unknown origin. The personalty had 
been in possession of plaintiff from the date of his appointment as receiver until 
the time of the fire, but defendant showed that the company, prior to plaintiff's 
appointment, had made a bill of sale of it to the Farmers’ & Merchants’ Bank of 
Cherrytree, hereinafter called bank, as a portion of the collateral given for a loan 
of $10,000, and that the bank had insured part of it for $2,000, in another insurance 
company, all which facts plaintiff knew. It is further alleged that, though the 
contents of the power house remained in the possession of the company and of 
plaintiff, after as well as before the alleged bill of sale, the bank had, at some un- 
stated time and in some unstated way, tagged them for the purpose of showing its 
ownership. The bank brought suit on the $2,000 policy, recovered a verdict for 
the full $2,000, with interest, before the trial of the instant case, but no judgment 
had been entered thereon at the time of the trial. Subsequently it was entered. At 
the trial of this case, the court rejected the record of the bank’s suit against its 
insurer, which defendant offered in evidence, ruled that plaintiff had an insurable 
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interest in the contents of the power house, and refused defendant’s point for binding 
instructions. Later, it dismissed defendant’s motions for a new trial and for 
judgment non obstante veredicto, and entered judgment on the verdict of the jury, 
which was for $5,800, with interest. Defendant appeals and assigns as error these 
several actions of the court. 

[1,2] It is clear that the bank’s interest, as pledgee of the personal property 
destroyed, and plaintiff's interest, as owner in possession subject to the pledge, are 
distinct interests, each capable of being insured separately; that the outstanding in- 
terest of the pledgee does not reduce plaintiff’s title to something “other than un- 
conditional and sole ownership,” and hence does not render the policy void because 
of a stipulation in it that this will result, unless that character of ownership exists. 
Kronk v. Birmingham Fire Ins. Co., 91 Pa. 300; Imperial Fire Ins. Co. v. Dunham, 
117 Pa. 460, 476, 12 A. 668, 2 Am. St. Rep. 686; Elliott v. Ashlund Mutual Fire 
Ins. Co., 117 Pa. 548, 554, 12 A. 676, 2 Am. St. Rep. 703; Livingstone v. Boston Ins. 
Co., 255 Pa. 1, 99 A. 212. 

[3] There was no error in rejecting the offer of the record in the bank’s suit 
against its insurer. That there was such insurance and suit was not disputed, but, 
since the latter had not ripened into a judgment, the record was inadmissible at that 
time. Nor can we say that the court below abused its discretion in refusing a new 
trial, though it should have reduced the verdict for the reason now to be pointed out. 

[4,5] in dismissing the several motions which were argued after the trial, the 
court below recognized the legal position that, as plaintiff’s title was subject to the 
pledge to the bank, he should not be permitted to recover the entire value of all the 
burnt property, but only that value less the insurance payable to the bank—an un- 
known sum when the present case was tried—since the two insurances exceeded 
the actual amount of the entire loss, and the bank had the prior right by virtue of 
its bill of sale. It, therefore, made an order, staying “execution * * * for a period 
of ten days * * * upon any judgment entered upon the verdict, within which time 
defendant may petition for a stay of execution until the amount of credit to be 
entered upon this verdict, as the result of the verdict in the [Bank’s suit against 
its insurer] * * * is ascertained and determined.” As that amount was known at 
the time the order was made, the court should have deducted it from the amount of 
plaintiff’s verdict, without leaving the matter open for future action. Not having 
done so, we may do it on this appeal: Lukens v. Wharton Avenue Baptist Church, 
ci ye 145 A. 587; Whalen v. Smith Fireproof Construction Co., 296 Pa. 10, 

It is admitted that plaintiff’s verdict was for $5,800 with interest from Novem- 
ber 14, 1927, the principal sum, according t othe jury’s verdict, representing the total 
value of the destroyed property, and that the bank’s verdict and judgment were 
$2,000, the face of its policy, with interest. The verdict in the instant case should 
therefore be reduced to $3,800, with $268.53 interest from November 14, 1927, to 
January 18, 1929, the date of the verdict, making a total of $4,068.53, and for that 
amount, with interest from the lastmentioned date, the judgment should be affirmed. 

[6] We have not overlooked plaintiff’s contention that the jury evidently mis- 
understood the charge of the trial judge, since it was undisputed that the value of 
the burnt property exceeded the amount of its verdict. The found that sum, 
however, following a charge which told them to base their verdict on the total 
value of the property which was destroyed. Plaintiff did not move for a new trial 
because of this alleged error; the court below entered judgment on the verdict as 
rendered; and plaintiff has not appealed therefrom, nor has he appealed from the 
order entered in disposing of the motion for a new trial, because, as stated in his 
brief, “he felt it was proper and equitable method of adjusting the matter.” He and 
we are, therefore, alike bound by the record on those points. 


The verdict is reduced to the sum of $4,068.53, as the date of its rendition, and, 
as thus reduced, the judgment is affirmed. 


FIDELITY UNION FIRE INS. CO. v. PRUITT. (No. 1302-5382.) 
Commission of Appeals of Texas, Section A. Feb. 5, 1930. 
23 Southwestern Reporter (2d) 681. 

5. INSURANCE—INSURER’S CROSS-ACTION FOR SUBROGATION AL- 
LEGING BREACH OF STIPULATION FOR OCCUPANCY STATED 
GROUND OF RECOVERY (Rev. St. 1925, arts. 5043, 5044). 

In action’ on fire insurance policy, insurer’s cross-action for subrogation to 
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mortgagee’s rights, alleging that policy stipulated occupancy by owner, and that 

owner never occupied same, and that by reason thereof policy became void as to 

owner, held, as against general demurrer, sufficiently to state right of recovery, 

irrespective of Rev. St. 1925, arts. 5043, 5044. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

6. INSURANCE—BREACH OF STANDARD FIRE POLICY PROVISION 
REQUIRING INSURED’S ACTUAL OCCUPANCY OF PREMISES 
VOIDS POLICY WITHOUT PROOF THAT BREACH WAS MATERIAL 
TO RISK OR CONTRIBUTED TO LOSS (Rev. St. 1925, arts. 5043, 5044). 
Under Texas standard policy insuring building against fire “while occupied 

by owner and not otherwise,” failure of owner to occupy premises will void 

policy according to its terms; Rev. St. 1925, arts. 5043, 5044, having no application 
to impose burden on insurer to show that breach of such condition was material 
to risk or contributed to loss. 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 


Error to Court of Civil Appeals of Fifth Supreme Judicial District. 

Action by J. F. Pruitt against the Fidelity Union Fire Insurance Company. 
Judgment for plaintiff was affirmed by the Court of Civil Appeals [13 S. W. (2d) 
717], and defendant brings error. Reversed and remanded. 

Collins & Houston, of Dallas, for plaintiff in error. 

Ross M. Scott and J. E. Gilbert, both of Dallas, for defendant in error. 

Critz, J. The defendant in error, J. F. Pruitt, filed this suit in the district 
court of Dallas county, Tex., against Fidelity Union Fire Insurance Company, 
a corporation, to recover on a certain fire insurance policy alleged to have been 
issued by the insurance company covering a certain building owned by Pruitt. 
It was alleged that the policy was for $2,000, and was in favor of Pruitt as owner, 
and also in favor of Mrs. Florence Scott, as a first lienholder, as her interest 
may appear, and the Standard Lumber & Manufacturing Company, a second 
lienholder, as its interest may appear. 

The insurance company answered the petition of Pruitt, alleging that it had 
paid the full amount of the policy to the two lien-holding beneficiaries above 
named as having interests, and had therefore discharged its full liability thereon 
according to its terms. 

The insurance company, also filed a cross-action against Pruitt, and as a basis 
therefor pleaded, in substance: “That when the building burned it paid the 
$2,000 provided for by the policy to the lienholders in the order above named, 
and took assignments of their notes, and liens securing same, and asserted the 
right to foreclose these liens on the lot on which the house insured by it had 
stood. 

The insurance company, as a basis for said cross-action, and the right to 
foreclose such alleged liens, pleaded a provision in the policy of insurance, as 
follows: “On payment to such mortgagee (or trustee) of any sum for loss or 
damage hereunder, if this Company shall claim that as to the mortgagor« or 
owner, no liability existed, it shall, to the extent of such payment be subrogated 
to the mortgagee’s (or trustee’s) right of recovery and claim upon the collateral 
to the mortgage debt, but without impairing the mortgagee’s (or trustee’s) right 
to sue, or it may pay the mortgage debt and require an assignment thereof and 
of the mortgage.” 

The insurance company further pleaded that the policy of insurance stipulated 
that the house covered by such policy should be occupied by the owner, and 
that the owner never occupied same, and by reason thereof the policy became 
void as to the owner, but was nevertheless valid and binding as to the mortgagee 
beneficiaries. 

The trial court refused the relief sought by the insurance company on its 
cross-action, and denied it a foreclosure of any lien on the lot in question, and 
also refused Pruitt any recovery on the policy on the ground that the full amount 
thereof had been paid to the two lienholders who were entitled to receive such 
proceeds. The insurance company appealed to the Court of Civil Appeals for the 
Fifth District at Dallas, which court in all things affirmed the judgment of the 
trial court. 13 S. W. (2d) 717. The case is now before the Supreme Court on 
writ of error granted on application of the insurance company. 
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Trial was had in the district court before the court without the intervention 
of a jury, and after the evidence and argument of counsel had been had, and 
the court had announced his decision and judgment, the insurance company at 
the proper time duly and legally requested the trial judge to prepare and file 
his findings of fact, and conclusions of law, which he failed to do; to all of 
which the insurance company excepted, and filed its proper bill of exceptions 
duly approved by the trial court. 

[1] On this record as stated, we are confronted with one question, raised 
by proper assignments in this court, which is: Can we affirmatively and conclu- 
sively say, from the record before us, that the insurance company was not injured 
by the failure of the trial judge to file findings of facts and conclusions of law, 
as requested by the insurance company, and required under the provisions of 
article 2208, R. C. S. of Texas 1925? 

If the above question is answered in the affirmative, this case should be 
affirmed; if it is answered in the negative, it should be reversed. Galveston, H. 
& S. A. Ry. Co. v. Stewart & Threadgill (Tex. Com. App.) 257 S. W. 526. An 
examination of the above case will show that the Supreme Court did not expressly 
approve the holding of the Commission with reference to this matter, but the 
rule of law there announced is undoubtedly correct, and must have met the 
approval of the Supreme Court, else it would not have entered the judgment 
recommended by the Commission. 

[2-4] In the instant case no statement of facts is brought up, and since, in 
our opinion, the insurance company had the right under article 2208, supra, to 
appeal without bringing up the statement of facts, if it has pleaded a right to 
recover on its cross-action, it must be presumed that it offered testimony sus- 
taining its pleadings. 

An examination of the pleadings of the insurance company discloses that, 
while it alleged that the policy of insurance stipulated that the house covered 
thereby should be occupied by the owner, and that the owner never occupied the 
same, and by reason thereof the policy became void, etc., as to the owner, it does 
not, in detail, specifically state why the failure of the owner to occupy the 
premises should void the policy, nor does it in detail state facts which would 
make such failure material to the risk, or contribute to the loss. The record 
affirmatively shows that the insured filed a supplemental petition in reply to the 
cross-action of the insurance company in which he excepted to the cross-action 
on the ground that it was not alleged that failure to occupy the building by the 
owner was material to the risk, or contributed to the loss. The judgment is 
silent as to whether this exception was ever presented to the trial court or acted 
on by him. Under such a record it will be presumed that the special exception 
was not presented, but waived. It follows that we must test the pleadings on the 
cross-action of the insurance company by the general demurrer. 


[5] The pleadings in question allege the provisions of the policy to the effect 
that the building should be occupied by the owner, and that, “by reason of the 
breach of the contract in this particular quoted, to the effect that it should be 
occupied by the owner, said policy became void, as to the plaintiff herein, and 
he cannot recover,” etc. We think that, even if it should be held that article 
5043 or 5044, R. C. S. of Texas 1925, have application here, tested by a general 
demurrer, the pleading on cross-action was sufficient to have permitted the 
insurance company to prove the giving of notice, and that the failure on the part 
of the owner to occupy the building was material to the risk, or contributed to 
the loss, or both, as the case might be. 


The view we have already expressed must result in reversing and remanding 
this case, and, since it must be retried in the district court, we deem it proper to 
express our views on the alleged provision of the insurance policy with reference 
to occupancy by the owner, and the application of articles 5043 and 5044, R. C. S. 
of Texas 1925, to such provision. 


[6] In passing on the question as to whether the failure of the owner to 
occupy the building voids the policy as a matter of law, or whether it is necessary 
for the insurance company to plead and prove that such failure was material to 
the risk or contributed to the loss, we do so on the presumption that the policy 
in question is a “Texas Standard Policy,” and insured the building in question 
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while occupied by owner and not otherwise. If such is the language of the policy, 
we are of the opinion that the failure of the owner to occupy the premises would 
void the policy, according to its terms, as under the plain language of the contract 
it insured the building while occupied by the owner and not otherwise. National 
Fire Insurance Co., etc., v. Carter (Tex. Com. App.) 257 S. W. 531; Cooley’s 
Briefs on Insurance (2d Ed.) Vol. 3-2068. 

It is true that ownership, and not occupancy, was the issue involved in the 
Carter Case, supra, but we think that the same principles of law that were 
involved in the Carter Case are also involved in the instant case, and therefore 
articles 5043 and 5044, R. C. S. of Texas, 1925, as a matter of law, can have no 
application, to avoid the provisions of the policy as to occupancy by the owner 
and make it cover the building while occupied by the tenant, or vacant, except 
as provided for in the policy itself. 

In the Carter Case it was held, in effect, that the two principal things a 
fire insurance company must consider in executing its policies on a building 
are the physical and moral hazards. The moral hazard is increased if the building 
is occupied by a tenant, because the number of these to be personally trusted 
is certainly increased. ‘Also we think that it can hardly be contended that a 
vacant building is no more hazardous as a fire insurance risk than a building 
occupied by the owner. 

Furthermore, if, at the time the policy was issued, and the risk was accepted 
by the insurance company, a disclosure to the company that the building would 
not be occupied by the owner, or that it was to be occupied by a tenant, or 
remain vacant, would have influenced the company either as to the taking of the 
risk at all, or as to the premium to be charged therefor, then the stipulation that it 
was insured while occupied by the owner and not otherwise was, in law, material 
to the risk. 26 C. J. p. 165 (see note 11); Cooley’s-Briefs on Insurance, supra; 
St. Paul Fire & Marine Ins. Co. v. Huff (Tex. Civ. App.) 172 S. W. 755. 

For the reasons stated, we hold that the cross-action of the insurance com- 
pany, tested by a general demurrer, stated a cause of action against the defendant 
in error, Pruitt, and that the trial court committed reversible error in failing to 
prepare and file findings of fact and conclusions of law as requested by the 
insurance company. Of course we are not holding that the insured had no 
defense to the cross-action. That matter is not before us in the condition we 
find the record. 

We recommend that the judgments of the Court of Civil Appeals and of the 
district court be both reversed, and the cause remanded to the district court 
for a new trial. 

Cureton, C. J. The judgments of the district court and Court of Civil Appeals 
= — reversed, and cause remanded, as recommended by the Commission of 

ppeals 


We approve the holdings of the Commission of Appeals on the questions 
discussed in its opinion. 


TYLER MUT. FIRE INS. CO. v. ELLINGTON. (No. 3779.) 
Court of Civil Appeals of Texas. Texarkana. Jan. 13, 1930. 
Rehearing Denied Jan. 23, 1930. 
23 Southwestern Reporter (2d) 775. 
1. INSURANCE—PROVISION IN FIRE POLICY THAT IT SHOULD NOT 
BECOME EFFECTIVE UNTIL PREMIUM WAS PAID WAS VALID. 
Provision in fire insurance policy that it should not become effective or binding on 
either party until premium had been paid was valid one. 
(For other cases, see Insurance, Dec. Dig. § 137[1].) 


2. INSURANCE—FIRE POLICY PROVISION RELATING TO SUIT TO 
COLLECT PREMIUM NOT PAID WITHIN 30 DAYS DID NOT MAKE 
INOPERATIVE PROVISION POLICY WAS INEFFECTIVE UNTIL 
PREMIUM WAS PAID. 

Provision in insurance company’s constitution and by-laws, made part of fire 
insurance policy, relating to filing suit to collect premium if not paid within 30 
days after becoming due, did not make —_— provision that policy should not 
become effective until premiums were paid 

(For other cases, see Insurance, Bae. Dig. § 137[1].) 





Fire] Tyler Mut. Fire Ins. Co. v. Ellington 991 


3. INSURANCE—WHERE TWO PROVISIONS OF FIRE POLICY ARE NOT 
INCONSISTENT, THEY MUST BOTH BE GIVEN EFFECT. 
Where two provisions of fire insurance policy are not inconsistent with each 
other, they must both be given effect. ‘ 
(For other cases, see Insurance, Dec. Dig. § 146[2].) 


4. INSURANCE—WHERE INSURED DID NOT PLEAD OR PROVE FACTS 
EXCUSING HIM FOR NOT KNOWING CONTENTS OF FIRE POLICY, 
HE COULD NOT CLAIM ANYTHING BECAUSE OF IGNORANCE OF 
PROVISION. 

Where insured failed to either plead or prove facts legally sufficient to excuse 
him for failing to read or know contents of fire insurance policy, he was not in 
position to claim anything on account of his ignorance of existence of provision. 

(For other cases, see Insurance, Dec. Dig. § 141[4].) 


5. INSURANCE—INSURER DID NOT WAIVE PROVISION POLICY 
SHOULD NOT BECOME EFFECTIVE UNTIL PREMIUM WAS PAID 
BY DELIVERING POLICY DATED AHEAD. 

Fire insurance company did not waive provision to effect that policy should not 
become effective until premium was paid, by delivering policy dated far enough 
ahead of time it was sent to enable insured to pay premium and have it become 
effective on day of its date, where in letter sent with policy, insurer requested 
insured to remit premium. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 


6. INSURANCE—EVIDENCE DID NOT SUPPORT FINDING IT WAS 
COMMON CUSTOM AND PRACTICE OF INSURER TO WAIVE PRO- 
VISION POLICY SHOULD NOT BECOME EFFECTIVE UNTIL PRE- 
MIUM WAS PAID. 

Evidence held not to support finding that it was common custom and practice 
of insurer’s secretary to waive provision to effect that fire insurance policy should 
not become effective until premium was paid. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


7. INSURANCE—FIRE INSURER HAD RIGHT TO RELY ON PROVISION 
LIABILITY WOULD NOT BEGIN UNTIL INSURED PAID PREMIUM, 
THOUGH IT DELIVERED POLICY. : ae s 
Fire insurance company had right to rely on provision that liability on its part 

would not begin until insured paid premium, even through it delivered policy. 
(For other cases, see Insurance, Dec. Dig. § 141[2].) 


8. INSURANCE—EVIDENCE DID NOT SUPPORT COURT’S FINDING IN- 
SURER, BY ITS CONDUCT, LETTERS AND PRACTICE, CAUSED IN- 
SURED TO BELIEVE FIRE POLICY WAS IN FORCE, NOTWITH- 
STANDING HE HAD NOT PAID PREMIUM. : 
Evidence held insufficient to support court’s finding that fire insurer, by its 

conduct letters, and practice, caused insured to believe that fire policy was in force, 

notwithstanding insured had not paid premium, and notwithstanding provision that 
it should not become effective until he paid premium. 
(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Appeal from District Court, Cass County; Geo. W. Johnson, Judge. 
Action by John J. Ellington against the Tyler Mutual Fire Insurance Company. 
From a judgment for plaintiff, defendant appeals. Reversed and rendered. 


A policy issued by the appellant insurance company, dated October 6, 1928, 
purporting to insure, from the acceptance thereof by the insured (appellee Elling- 
ton) to October 6, 1929, in the sum of $3,000, a gin plant, consisting of buildings, 
machinery, bagging, and ties, cotton seed, etc., belonging to appellee, contained a 
stipulation as follows: “It is mutually understood and agreed that this contract of 
insurance shall not become effective or binding on either party thereto until the re- 
quired premium deposit shall be paid either by cash or note to said secretary, and 
if a note be accepted as premium deposit, and it is not paid at maturity, this con- 
tract of insurance shall immediately cease to be effective or binding on either party 
thereto until said note is paid according to its terms and conditions.” 


The policy was sent by mail to appellee, with a letter, dated October 4, 1928, 
from Dabney White, appellant’s secretary, as follows: “I hand you herewith re- 
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newal of your policy as heretofore carried in the sum of $3,000 under blanket form, 
and in return am asking you to send me the necessary premium of $157.50.” 
Appellee received the policy October 5 or 6, 1928, and October 24, 1928, wrote 
appellant as follows: “With reference to $3,000 insurance policy we carry on gin 
with the Tyler Mutual Fire Insurance Company, we understood that this was a 
profit-sharing policy and would have some saving from last year. We _ notice 
that the rate, $157.50, is the same premium we paid on this policy last year. Should 
have taken this matter up with you ere this, but in the fall rush of business over- 


looked it. Will thank you to look into this rate on our policy and kindly advise 
if it is correct.” 


October 25, 1928, appellant’s said secretary (Dabney White) wrote appellee as 
follows: “In reply to your letter concerning your insurance, am advising you that 
you have our blanket policy covering your gin property, and it not only covers your 
gin proper, but also your seed cotton, cotton seed, bagging, and ties, and fuel. This 
policy is written at the same rate that other companies charge for their specific 
policy. We write the specific policy—the same kind of policy other companies 
write, with dividend of 25 per cent. deducted from your first payment. These two 
forms of insurance represent dividend you receive from our company. Inasmuch 
as your policy is blanket policy, you receive your dividend in extra protection to 
you. I thought you understood this condition thoroughly, as this has been our cus- 
tom for 25 years.” 

The gin plant purporting to be covered by the policy was destroyed by fire on 
Saturday night, October 27, 1928. Appellee had not then paid the premium on 
the policy, but on the next day after the property was so destroyed, to wit, Sun- 
day, October 28, 1928, he sent to appellant by mail, unaccompanied by a letter or 
communication of any kind, his check on an Atlanta, Tex., bank for $157.50, the 
amount of the premium on the policy. Appellant received the check Monday 
morning, October 29, 1928, and, knowing nothing about the fire which destroyed 
the gin plant, deposited the check in a bank at Tyler for collection. The first in- 
formation appellant had of the fire was contained in a letter appellee wrote it Oc- 
tober 29, 1928, which it received October 30, 1928. 

Appellee having demanded payment of the policy, and appellant having refused 
to comply with the demand because of the former’s failure to pay the premium 
before the property was destroyed as stated, this suit to enforce such demand was 
commenced by a petition filed February 6, 1929. 

In its answer to the suit appellant set up the stipulation in the policy, set out 
above, that the contract should not become “effective or binding on either party 
thereto” until the premium had been paid, “either by cash or by note,” and the 
failure of appellee to pay such premium before the fire occurred 4s a reason why 
he should not recover anything of it. 


In a supplemental petition appellee set up a provision in the policy that the ac- 
ceptance thereof by him should be considered as an “agreement to its terms and 
conditions,” and then alleged that he accepted the policy immediately on his receipt 
thereof October 6, 1928, and that same then became, and at the time of the loss 
was, a binding contract between him and appellant; that by delivering the policy 
to him as it did, without demanding that the premium first be paid, appellant waived 
payment thereof as provided in the stipulation it set up as stated above, and was 
estopped from setting up said stipulation as a defense to the recovery sought against 
it. Appellee alleged, further, that the effect of the letters and conduct of appellant’s 
secretary, Dabney White, hereinbefore referred to, was to waive said stipulation. 
He alleged, further, that appellant had a custom of extending credit to its members, 
and that it extended credit to him in accordance with such custom, and thereby 
waived said stipulation and was estopped from asserting to the contrary. Appellee 
alleged, further, that he was entitled to 30 days from the time he accepted the policy 
in which to pay the premium thereon by virtue of a provision in appellant’s consti- 
tution and by-laws, made a part of the policy, as follows: “In the event that a 
member fails to pay his or their premium when due or within 30 days after becom- 
ing due, without grace, suit shall be filed against him or them, in Tyler, Texas, 
and in addition to the amount asked for he or they shall pay all costs of court in 
collecting same, including a reasonable amount for attorney’s fees.” 

In a supplemental answer appellant set up a provision in the policy that none 
of its officers or agents should have power to waive stipulations in the policy like 
the one it had invoked as defense against the recovery appellee sought. 
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The trial was to the court without a jury, and resulted in a judgment, rendered 
March 27, 1929, in appellee’s favor for $3,000, the amount of the policy. ' 

Butler, Price & Maynor, of Tyler, for appellant. 

O’Neal & Harper, of Atlanta, for appellee. 

Wu.son, C. J. (after stating the case as above). [1] The provision in the 
policy that it should not “become effective or binding on either party” thereto until 
the premium thereon had been paid was a valid one (Ginners’ Mut. Underwriters’ 
Ass’n v. Fisher [Tex. Com. App.] 238 S. W. 207, 208), and, if it ought to have 
been given effect, the judgment should have been in appellant’s favor, instead of 
against it, for it conclusively appeared that the premium had not been paid at the 
time the fire occurred. 

The trial court was of opinion, it seems, that the provision was never operative 
because of another provision in the policy, to wit, the one with reference to suit 
thereon in Tyler, Tex., set out in the statement above, and of opinion, further, that, 
if the provision in question was not rendered inoperative by the one with reference 
to suit in Tyler, appellee’s failure to comply with it was waived by appellant. We 
do not think the judgment is sustainable on either of those grounds. 

[2, 3] As to the provision that suit should be filed against a member in Tyler 
if he failed to pay a premium “when due or within 30 days after becoming due,” it 
is evident it was intended to apply to a case where by agreement of the parties 
payment of the premium had been deferred to a time after the policy became ef- 
fective, and not to a case like this one, where the premium was to be paid before 
the contract should become effective. The two provisions, in that view, are not in- 
consistent with each other, and the rule applicable therefore required both to be 
given effect. Thompson v. Waits (Tex. Civ. App.) 159 S. W. 82; Harrison Bldg. 
Co. v. B. F. Dittmar Co. (Tex. Civ. App.) 4 S.W.(2d) 1038; Clark v. Hamilton 
(Tex. Civ. App.) 16 S. W. (2d) 833; 2 Elliott on Contracts, 787 et seq: 6 R. C. 
L. 837 et seq. 

As to the other ground of the conclusion of the trial court, we think appellee 
failed to discharge the burden resting upon him to prove that appellant waived the 
provision in the policy that it should not be effective until the premium was paid. 
The court’s conclusion was based upon his finding that the policy was “uncondition- 
ally delivered” to appellee when appellant sent it to him October 4, 1928, his finding 
that it was the “common custom and practice” of appellant acting by its secretary, 
Dabney White, to waive the provision in question, and his finding that appellant 
“by its conduct, letters, and practice” caused appellee to believe, “and in truth and in 
fact did assure him, that his contract of insurance here sued upon was in full force 
and effect and that his gin property was protected thereby,” and that appellant 
agreed to be bound by the contract of insurance, despite the provision of the policy 
relative to repayment of premium. 

The finding that the policy was “unconditionally delivered” was in the face of 
the fact that it was dated ahead of the time it was sent, contained the provision in 
question, and was accompanied by the letter of October 4, 1928, from appellant, set 
sia7 _ the statement above, asking appellee to send “the necessary premium of 

5 B i 

_ [4] It is true appellee as a witness testified he had not read the policy at the 
time the fire occurred, and did not know it contained the provision in question. But 
he failed to either plead or prove facts “legally sufficient to excuse him for failing 
to read or know the contents” of the policy, and therefore was not in a position to 
claim anything on account of his ignorance of the existence of the provision. 
Southern Surety Co. v. Benton (Tex. Com. App.) 280 S. W. 551; National Life 
Ins. Co. v. Sikes (Tex. Civ. App.) 7 S. W.(2d) 154. 


[5] Chargeable, as appellee was, with knowledge of the provision, and requested, 
as he had been, in the letter which accompanied the policy when appellant sent it to 
him, to remit the amount of the .premium, and in the absence, as was the case, 
of other evidence relevant to the matter, we cannot agree with the trial court. that 
it appeared appellant had waived the prepayment of the premium and was in the 
attitude of having “unconditionally delivered” the policy to appellee. As we view 
it, the exact contrary appeared, to wit, that appellant had not waived such pre- 
payment, but by dating the policy far enough ahead to enable him to pay the premium 
and have it become effective on the day of its date, and by requesting appellee in 
the letter it sent with the policy to remit the premium, had advised him it was in 
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the attitude of insisting on a compliance by him with requirement of the provision. 
Ginners’ Mut. Underwriters’ Ass’n v. Fisher (Tex. Com. App.) 238 S. W. 207. 

(6, 7] The finding that it was the “common custom and practice” of appellant’s 
secretary, Dabney White, to waive the provision in question, was based on testimony 
of appellee as a witness in his own behalf that, the year before the policy in question 
here was issued, appellant issued him a policy insuring the gin, that he did not pay 
the premium thereon until 15 or 20 days after he received it, and that appellant 
made no complaint because he did not sooner pay the premium, and testimony of the 
witnesses Baker and Pritchett that appellant issued to them, respectively, policies 
on gins, and that they, respectively without complaint on the part of appellant, at 
times had delayed paying the premiums as long as from three weeks to two or three 
months. We do not regard the testimony referred to as of any probative force, 
for neither appellee nor either of the witnesses named testified to anything showing 
that appellant, after a loss occurred, ever recognized as effective and binding on it 
a policy it issued containing a provision like the one in question. The fact that it 
issued such policies, and, having notified the holders of the amount of the premium 
and requested payment of same at the time it delivered the policies, failed to renew 
its demand for such payment, was of no probative force, for it had a right to rely 
on the provision that lability on its part would not begin until such holders paid 
the premium on their respective policies. Patrick v. Association (Tex. Civ. App.) 
256 S. W. 666. . 

[8] The finding that appellant “by its conduct, letters, and practice” caused ap- 
pellee to believe that the policy was in force, notwithstanding he had not paid the 
premium, and notwithstanding the provision in it that it should not be effective 
until he paid same, was without evidence to support it, we think. The “conduct, 
letters, and practice” relied upon was that hereinbefore referred to, for there was 
none other shown by the evidence. In none of that conduct and in none of those 
letters have we been able to see anything warranting the assumption that appellant 
was in the attitude of waiving a compliance by appellee with the provision in ques- 
tion. 

As we see it, the judgment should not have been in appellee’s favor. It will be 
reversed, and judgment will be here rendered that he take nothing by his suit 
against appellant. 


NORTH RIVER INS. CO. v. RIPPY. (No. 12212.) 
Court of Civil Appeals of Texas. Fort Worth. Nov. 30, 1929. 
23 Southwestern Reporter (2d) 853. 

1. INSURANCE—PETITION ALLEGING INSURER’S FAILURE TO AP- 
POINT APPRAISER, DENIAL OF LIABILITY, AND WAIVER OF 
RIGHT TO REPAIR BUILDING, HELD NOT BAD AS NOT SPECIFIC- 
Se gaat FACTS ON WHICH CLAIM OF WAIVER WAS 
In action on windstorm policy, petition alleging that defendant failed to 

appoint appraiser in accordance with stipulations of policy, denied any liability 
thereunder, and waived any right to repair building, held not subject to special 
exception as not specifically showing facts on which claim of waiver was based, 
though not setting out stipulation giving defendant right to repair injury to 
building. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 

2. INSURANCE—INSURED WAS NOT REQUIRED TO ALLEGE AND 
PROVE INSURER’S FAILURE TO EXERCISE OPTION TO REPAIR 
DAMAGE IN ORDER TO SHOW LIABILITY ON WINDSTORM POL- 
ICY. 

Stipulation in windstorm policy giving insurer option to repair damage to 
building being for its benefit, burden did not rest on insured to allege and prove 
that insurer had not exercised such option in order to show liability on policy. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 


5. INSURANCE—LOCAL AGENT’S TESTIMONY AS TO STATEMENTS OF 
INSURER’S ATTORNEY IN INSURED’S ABSENCE THAT COMPANY 
WAS NOT LIABLE HELD ADMISSIBLE ON ISSUE WHETHER IT 
WAIVED OPTION TO REPAIR BUILDING. 

In action on windstorm policy, testimony of defendant’s local agent as to 





Fire] North River Ins. Co. v. Rippy 995 


statements of defendant’s attorney that he did not think defendant was liable, 
and that policy had been canceled, held admissible on question whether defendant 
waived option to repair building, though such statements were not made to 
plaintiff or in his presence; such waiver being independent fact, provable by any 
competent testimony, whether it was communicated to plaintiff or not. 

(For other cases, see Insurance, Dec. Dig. § 664.) 


6. INSURANCE—INSURER DENYING LIABILITY ON WINDSTORM 

POLICY WAIVED RIGHT TO REPAIR BUILDING. 

Insurer’s denial of liability on windstorm policy operated as waiver of its 
right thereunder to repair building, and precluded it from claiming right to 
exercise such option after institution of suit on policy. 

(For other cases, see Insurance, Dec. Dig. § 595.) 


Appeal from District Court, Wichita County; F. O. McKinsey, Judge. 

Action by T. M. Rippy against the North River Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

C. T. Gettys, of Decatur, and R. W. Mayo, of Dallas, for appellant. 

H. E. Lobdell, of Decatur, and Owsley & Owsley, of Denton, for appellee. 

DuNKLIN, J. The North River Insurance Company has appealed from a judg- 
ment rendered against it in favor of T. M. Rippy. The amount which the trial 
court found to be due the plaintiff, Rippy, on the insurance policy issued by the 
appellant in his favor insuring his residence against damages from storm, was 
$1,000. 

The ‘tase was tried before the court without a jury, and the following are 
the findings of fact and conclusions of law filed by the trial judge: 

“Findings of Fact. 

“1. I find that the defendant issued to the plaintiff its policy of insurance, 
which is in evidence herein, dated Sept. 15, 1927, insuring in the sum of $1,000.00 
the dwelling house of plaintiff described in his petition, against loss and damage 
by wind, storm and cyclone. 

“2. That the plaintiff paid the premium on said policy and said policy was 
in force on the night of the 4th day of April, 1928, when said building was 
damaged by storm. 

“3. I find that said building was damaged by a wind storm on the night of 
April 4th, 1928, to the amount and in the sum of $1,200.00, none of which dam- 
age has been paid. 

“4. That on the 17th of April, 1928, in accordance with the provisions of 
said policy the plaintiff, as alleged demanded the appointment #f appraisers to 
appraise the loss and damage to said building. 

“5. That the defendant refused to appoint an appraiser and failed and re- 
fused to comply with the said demand of plaintiff for appraisers, and denied 
any and all liability for such damage to said building. 

“6. That the plaintiff within the time provided by said policy mailed to 
defendant at its office in Dallas proper proof of loss. 

“7. That the defendant, within the time stipulated therefor in said policy 
gave plaintiff notice of its election to repair said building, as stipulated for in 
said policy, which notice was given after the defendant’s refusal to arbitrate 
and after its denial of liability and also about ten days after this suit was filed 
and citation served on defendant. 

“Conclusions of Law. 

“1. I conclude as matter of law that by its refusal to arbitrate the damage 
herein and by its denial of liability for any part of same, it waived its right to 
repair and restore the building in question, and cannot after suit filed come in 
and assert such right. 

“2. I conclude that the defendant is liable to the plaintiff for the damage 
to his residence by storm up to the amount of $1000.00 and judgment is rendered 
accordingly.” 

The policy contained a provision that the contract of insurance was made 
and accepted subject to certain stipulations and conditions on the face of the 
policy, and also the stipulations and conditions printed on the back thereof. 

One of those conditions was that the insured should within ten days after 
loss give written notice to the company of such loss or damage to the property, 
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and, within 60 days after a windstorm or cyclone or tornado has damaged the 
building, the insured should render to the company a verified proof of his loss, 
etc. Then follows a provision that, in the event the insured and the company 
should fail to agree on the amount of loss or damage to the house, each should, 
on the written demand of the other, select a disinterested appraiser, and the 
two appraisers thus selected should select an umpire; and the three together 
should determine the amount of loss and damage resulting from the wind- 
storm. Then follows this provision: 

“It shall be optional with this company to take all, or any part, of the articles 
at the agreed or appraiser value, and also to repair, rebuild, or replace the prop- 
erty lost or damaged with other of like kind and quality within a reasonable 
time, on giving notice of its intention so to do within thirty days after the 
receipt of the proof of loss herein required; but there can be no abandonment 
to this company of any property.” 

As shown by the trial court’s findings, the storm occurred on April 4, 1928. 
The transcript before us contains the plaintiff’s first amended original petition, 
which was filed on December 11, 1928, and was the plaintiff’s pleadings at the 
time of the trial. The plaintiff’s original petition does not appear in the record, 
but in the amended petition there is a recital that it was filed in lieu of his 
original petition, which latter was filed on May 9, 1928. 

The defendant's original answer appears in the transcript, and shows that 
the same was filed on the 11th day of December, 1928, which was the same date on 
which plaintiff’s amended petition was filed, and the date of the trial on its 
merits, and it expressly states that it was filed in answer to plaintiff's amended 
petition. It thus appears that the defendant filed no answer to the original 
petition until the case was reached for trial on its merits, and that its first 
pleading was filed on December 11, 1928, seven months after the suit was in- 
stituted. 

[1] Plaintiff’s amended petition alleged the issuance of the policy, payment 
of premiums, the occurrence of the windstorm, and the damage to the building 
that was covered by the policy as a result of the storm, the service of notice 
to the insurance company of the injury to the house by reason of the storm, 
together with proof of loss, all as provided in the policy. Then follows allega- 
tions to the effect that plaintiff also served a written notice upon the insurance 
company demanding the appointment of appraisers to appraise the loss and 
damage to the building, all in accordance with the stipulations in the policy 
referred to above. Then follows these allegations in plaintiff's petition: 

“The said notice was duly delivered to said defendant prior to the institu- 
tion of this suit, that said defendant failed and refused to appoint said appraiser, 
failed and refused to pay said plaintiff any sum of money and denied that they 
were in any manner liable under said policy, and this plaintiff avers that said 
defendant has waived any right to repair said building; that by virtue of said 
demand and the defendant’s refusal that said defendant is now liable to’ and 
owes the plaintiff the face of said policy towit, the sum of one thousand dollars: 
Plaintiff avers that he has made demand on said defendant for payment of 
said one thousand dollars but that said defendant has failed and refused and 
still fails and refuses to pay said plaintiff said sum or any sum of money to his 
damage in the sum of one thousand dollars.” 


Plaintiff did not set out in his petition the stipulation in the policy giving 
the defendant the right to repair the injury done to the buildng, but it is quite 
clear from that portion of his pleadings copied above that he anticipated that 
the defendant might probably invoke that provision; and it is manifest that 
the plea of waiver was based upon the failure of the defendant to submit to 
arbitrators for the determination of the amount of injury to the building and 
its denial of any liability whatever. Accordingly there was no merit in the 
defendant’s special exception addressed to the petition on the ground that it 


contained no specific showing of the facts upon which the claim of waiver 
was based. 


[2, 3] After the defendant’s special exception was overruled and when the 
case was called for trial, the defendant filed a motion for continuance in order 
to procure the testimony of R. W. Mayo, and error has been assigned to the 
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action of the trial court in overruling that motion and then proceeding to the 
trial of the case. 

The motion for continuance, among others, contained the allegation “that 
R. W. Mayo resides in Dallas County and is now absent from the state; that 
he personally handled for the defendant all negotiations and matters pertain- 
ing to plaintiff’s claim, and that defendant had waived its option to repair the 
damage done to the building, which would necessarily be based on supposed 
‘statements made by Mayo; that such claim of waiver had not been made in 
plaintiff’s original petition, and a few days before the trial of the case counsel 
for plaintiff had told defendant’s counsel that the only-additional pleadings that 
would be filed would be for the purpose of specifying more particularly the 
damages claimed by him; and therefore no steps have been taken to have Mr. 
Mayo present to testify on that issue.” The motion for continuance then con- 
tains the following additional allegations: 

“That defendant cannot anticipate just what testimony or evidence plain- 
tiff may introduce or offer under his said plea of waiver, but to meet any testi- 
mony or evidence that may be offered regarding any conduct or statement that 
may be attributed to said R. W. Mayo as a representative for the defendant, 
it expects to and can prove by him that he did not agree to waive defendant’s 
right to exercise its option to repair any damage done by windstorm under the 
provisions of the policy and made no statement denying defendant’s liability 
or refusing payment, to plaintiff, or otherwise indicate any intention to waive 
the deféndant’s right under the provisions of the policy giving such option to 
repair, and that his act in declining to appoint appraisers was due to the fact 
that any damage done to the building by windstorm was apparently negligible 
so that the expense of having appraisers would be necessarily out of proportion, 
possibly amounting to more than the damage, and was considered useless, all 
of which said testimony is material to defendant’s defense under said plea 
of waiver which has just been filed and is a suprise to defendant.” 

In its original answer, following a plea of general denial, the defendant 
specially pleaded the stipulation in the policy copied above, giving it the option 
to repair the damage done to the building with the further plea that had elected 
to make said repairs within the time provided for in said paragraph of the 
policy, and that plaintiff had refused to permit such repairs to be made. It 
further alleged its willingness at all times thereafter to make such repairs. 

The stipulation in the policy giving the defendant the option to repair the 
damage done to the building clearly was for its benefit, and the burden did not 
rest upon the plaintiff in order to show liability, to allege and prove that the 
defendant had not exercised that option. 


According to the terms of the policy, the company became liable for the 
amount therein agreed to after the house was damaged by the windstorm, and 
after plaintiff furnished notice and proof of loss stipulated in the policy, and 
offered to have the amount of loss determined by arbitration. 


When plaintiff’s original petition was filed, and defendant was served with 
citation thereon, it then had notice of the fact that plaintiff would claim he 
had the right to recover on the policy for the amount stipulated therein, irres- 
pective of the option given to the defendant to repair. While plaintiff’s original 
petition is not in the record, it must be inferred that it contained an allegation 
of defendant’s denial of liability and refusal of payment, especially, since in its 
motion for continuance there was no allegation of an absence of such allegation 
in that pleading. Proof of those allegations necessarily would constitute a 
waiver on the part of the defendant to exercise its option to repair the building 
after the suit was instituted, if the issue of waiver was properly tendered; and 
the defendant should reasonably have anticipated such a plea to be filed in reply 
to any plea by the defendant claiming the right to exercise that option. 


__ In view of those facts in connection with the further fact that the defendant 
did not see fit to plead the exercise of that option as a defense to plaintiff's 
suit until December 11, 1928, at the time the case was called for trial and was 
tried, and seven months after the suit was instituted, there was no sufficient 
basis for the defendant’s claim that the case should be continued on the ground 
of surprise in order to procure the testimony of its attorney, R. W. Mayo, who, 
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according to allegations in the motion, “personally handled for defendant all 
negotiations and matters pertaining to plaintiff’s claim,” in order to controvert 
plaintiff’s plea of waiver. And in this connection it is to be noted that plain- 
tiff did not testify that Mayo agreed to waive the option, but simply that he 
denied liability as had been alleged in plaintiff’s petition, and which was the 
only fact necessary to be proved in order to establish the alleged waiver. Fur- 
thermore, the defendant’s own witness, J. W. Bailey, who is the defendant’s 
local agent at Decatur, and who issued the policy, and who, on behalf of the 
defendant went out with Mayo to examine the house after the windstorm in 
order to determine the amount of damage done, testified in part as follows: 

“I do not know if the company has refused all liability saying they had can- 
celled the policy, I was not acting as agent. I was with Mr. Mayo. Mr. Mayo 
was the company’s attorney. He said to me he thought the company would 
not be liable. He said if it was not liable that he did not think it was, he said 
they were not going to pay anything. I believe it was Mr. Mayo’s contention 
the policy had been cancelled, and that he contended he had given me notice to 
cancel it. The company told me to cancel all the business it had in Wise County. 
I cancelled the policy. The general agent, Mr. Wiley, told me to cancel it all 
in Wise County.” 

[4] Furthermore, the plea of election to repair was essentially a plea in 
abatement, which should have been filed and presented for determination before 
the case was reached for trial on its merits, and the failure of defendant to file 
the same until seven months after the institution of the suit, and until the case 
was reached and tried on its merits, was a waiver of right to present such plea. 
Humphrey vy. Nat. Fire Ins. Co. (Tex. Com. App.) 231 S$. W. 750; Philadelphia 
Underwriters’ Agency v. Driggers, 111 Tex. 392, 238 S. W. 633. 

Accordingly we overrule the assignment of error addressed to the action 
of the court in overruling appellant’s motion to continue. 

[5] We conclude further that the court did not err in overruling the de- 
fendant’s objection to the testimony of J. W. Bailey, noted above, on the stated 
ground that the alleged statements of Mayo were not made to plaintiff or in 
his presence. Whether or not the defendant elected to waive its option was 
an independent fact, which could be proven by any competent testimony, irres- 
pective of whether or not such election was communicated to the plaintiff. 


And it may be noted further in this connection that even if Mayo had been 
introduced as a witness and had testified that he did not deny liability to the 
plaintiff, yet, if thereafter he elected not to exercise the option to repair, as 
testified by defendant’s witness Bailey, the election at that time would be bind- 
ing the same as if it had been made in the first instance in the negotiations 
between Mayo and the plaintiff. 


[6] As said before, defendant's denial of liability operated as a waiver of 
right to repair, and, after such waiver, the plaintiff had the right to institute 
the suit, and, after it was instituted, the defendant could not then claim the right 
to exercise that option. Fidelity Phenix Fire Ins. Co. v. Abilene Dry Goods Co. 
(Tex. Civ. App.) 159 S. W. 172; Firemen’s Fund Ins. Co. v. Galloway (Tex. Civ. 
App.) 281 S. W. 283; Home Ins. Co. v. Puckett (Tex. Civ. App.) 17 S. W.(2d) 
849. 


[7, 8] H. J. Ramsey was introduced by the plaintiff to prove the amount of 
damage done to the house by reason of the windstorm. He testified that he 
resided in Denton county, some 32 miles from Decatur in Wise county, and that 
he was a building contractor, and had followed that occupation for 25 years; 
that for about 16 years he had been engaged in building residences in various 
parts of the state, and also in the state of Oklahoma; and was familiar with 
wages for labor for both rough and skilled work pretty generally over the 
country, and also with the cost of materials used in building construction. He 
further testified that he had examined plaintiff’s house after the windstorm 
with the view of determining the amount of damage done thereto, and, accord- 
ing to his estimate, the damage so done amounted to about $1,243.50. Several 
assignments of error are addressed to the action of the court in overruling de- 
fendant’s objection to Ramsey’s testimony on the grounds that he was not suf- 
ficiently qualified as an expert to prove such damages, in view of his testimony 
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that he had never constructed any building in Decatur, where the house in ques- 
tion was situated. We conclude that those assignments should be overruled, 
since the objection so made to the testimony pertained more to its weight than 
to its admissibility, especially in the absence of any testimony to show different 
prices for a building constructed in Decatur from those prevailing in Denton 
and other portions of the state. There was no merit in the further objection 
that Ramsey had not seen the House before the windstorm, and could not testify 
as to its condition at that time, since, according to plaintiff's testimony, the house 
was in good condition before the windstorm, and was then free of the defects 
found in it thereafter. Rogers & Adams v. Lancaster (Tex. Com. App.) 248 
S. W. 661; Central State Bank v. Henderson (Tex. Civ. App.) 286 S. W. 519. 

[9] We have reached the same conclusion as to the further objection to 
Ramsey’s testimony as to the amount of damages done to the house, admitted 
‘over the defendant’s objection that it was a conclusion of the witness and there- 
fore inadmissible, since the witness on further examination gave the items of 
damage on which his estimate in the aggregate was based. 

[10] There was no merit in the further objection to Ramsey’s testimony on 
the ground that he did not examine the house until about eight months after 
the windstorm, in view of other testimony to the effect that it was in the same 
condition then as it was immediately after the storm. 

We overrule the further assignments complaining of the insufficiency of the 
evidence to support the court’s findings of the amount of damage done to the 
house, for which judgment was rendered, and the further assignment that the 
damages allowed were so excessive as to require a reversal. 

Accordingly, all of appellant’s assignments of error are overruled, the trial 
judge’s findings of fact and conclusions ot law are adopted, and the judgment 
rendered is affirmed. 


N. PELAGGI & CO., Inc., v. ORIENT INS. CO. 
Supreme Court of Vermont. Washington. Feb. 5, 1930. 
148 Atlantic Reporter 869. 

1. INSURANCE—INSURED OR ITS AGENT MAY WAIVE PROVISION 
IN FIRE POLICY THAT IT MAY BE CANCELED BY FIVE DAYS’ 
WRITTEN NOTICE FROM INSURER. 

A stipulation in a fire insurance policy authorizing cancellation thereof by in- 
surer upon five days written notice to insured, being for benefit of the latter, may 
be waived either by insured itself or by its agent. 

(For other cases, see Insurance, Dec. Dig. § 229[1, 4].) 


2. INSURANCE—INSURANCE POLICY, ALTHOUGH RETAINED BY IN- 
SURER’S AGENT, IS CONSTRUCTIVELY DELIVERED WHEN COM- 
PLETELY PREPARED PURSUANT TO AGREEMENT. 

When an insurance policy has been written under an agreement therefor, and 
all that remains to be done is to pass it over to insured, a constructive delivery re- 
sults, even though policy is kept in hands of insurer’s agent, since agent is deemed to 
hold it for insured. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 


3. INSURANCE—INSURANCE AGENT, AGREEING TO KEEP INSUR- 
ANCE IN EFFECT AMONG UNSPECIFIED COMPANIES, HAS AU- 
THORITY TO TRANSFER POLICIES WITHOUT INSURED’S 
KNOWLEDGE OR CONSENT. 

When an insurance agent representing several companies agrees with a property 
owner to keep a risk insured to a certain amount, without specification of companies 
or amount for each, the agent is thereby authorized, as occasion may reasonably re- 
quire, to transfer all or part of the risk from one company to another and to cancel 
policies and substitute others without notifying insured or obtaining his consent. 

(For other cases, see Insurance, Dec. Dig. § 229[4].) 


4. INSURANCE—AUTHORITY MERELY TO PROCURE INSURANCE 
o NOT ENTITLE AGENT TO ACCEPT CANCELLATION THERE- 


_ When an insurance agent is employed merely to write or procure certain 
insurance, he has no authority to cancel policies or accept new ones. 


(For other cases, see Insurance, Dec. Dig. § 229[3].) 
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5. INSURANCE—INSURANCE AGENT MAY HAVE RIGHT TO ACCEPT 
CANCELLATION OR SUBSTITUTION OF POLICIES WITHOUT BE- 
ING SO AUTHORIZED IN ANY FORMAL MANNER. 

No particular form of words is required to authorize insurance agent to cancel 
one policy and accept another without giving notice to insured or securing his 
consent thereto. 


(For other cases, see Insurance, Dec. Dig: § 229[4].) 


7. INSURANCE—AGENTS WERE AUTHORIZED TO ACCEPT ON IN- 
SURED’S BEHALF CANCELLATION OF POLICY BY INSURER, 
HENCE DEFENDANT COMPANY WAS LIABLE ON NEW POLICY 
ISSUED WITHOUT INSURED’S KNOWLEDGE. 

Agents for several fire insurance companies were authorized by plaintiff not only 
to place, but to keep in effect, a given amount of insurance to be apportioned by 
agents among companies selected by them. A policy containing provision that in- 
surer might cancel it by giving insured five days’ written notice was delivered, but 
the agents were promptly requested by insurer to cancel it. They notified plain- 
tiff’s office manager by telephone. A new policy was issued by them in defendant 
company, but before they had turned it over to plaintiff a fire destroyed the insured 
property. held, assuming that old policy took effect, it was legally canceled, and 
hence defendant company was liable, even though there had been no manual delivery 
of its policy to plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 229[4].) 


8. INSURANCE—WHETHER POLICY WAS VOIDABLE AS BETWEEN 
COMPANY AND ITS AGENTS DID NOT AFFECT POLICY’S VALID- 
ITY AS BETWEEN COMPANY AND INSURER. 

_ Contention, even if true, made by defendant insurance company, that its agents 

in withholding material facts rendered a policy voidable, did not affect validity of 

policy as against insured. 
(For other cases, see Insurance, Dec. Dig. § 380.) 


Exceptions from Washington County Court; Warner A. Graham, Judge. 

Action by N. Pelaggi & Co., Inc., against the Orient Insurance Company. 
Judgment for plaintiff, and defendant brings exceptions. Affirmed. 

Argued before Powers, C. J., Slack, Moulton, and Thompson, JJ., and Sher- 
man, Superior Judge. 

Gelsi Monti, of Northfield, and Erwin M. Harvey, of Montpelier, for plaintiff. 
: — H. Darling, of Burlington, and Fred E. Gleason, of Montpelier, for de- 
endant. 

Powers, C. J.. McAllister & Kent, of Barre, were general agents for several 
fire insurance companies, including those here involved. A policy written by them 
in the Star Insurance Company covering the plaintiff's granite shed in Northfield 
was to expire on July 14, 1926. Prior to that date, the company instructed the 
agents not to renew it. Thereupon, and at some time prior to July 10, 1926, they 
wrote and delivered to the plaintiff a policy in the New Hampshire Fire Insurance 
Company which bore date and was to take effect at noon on July 14, 1926. This 
policy was to take the place of the Star policy when it expired. It contained a pro- 
vision that it might be canceled by the insurer by giving the insured a five days’ 
written notice thereof. When a report of the issuance of this policy reached the 
home office of the New Hampshire Company, that office, under date of July 10, 
1926, requested its agents to cancel the same, immediately. Upon receipt of this 
request, McAllister & Kent called the plaintiff’s office at Northfield by telephone 
and informed Miss Davis, who was in charge of the office and intrusted with the 
duty of looking after the plaintiff's insurance, that the New Hampshire policy was 
canceled, and that they would rewrite it in another company; and it was then ar- 
ranged that Miss Davis was to hold that policy until a representative of the agency 
could call at the Northfield office, when the new policy would be exchanged for it. 
The exact date of this telephone conversation is not fixed. There is evidence in 
the record that it was prior to July 14, the day on which the New Hampshire 
policy was to attach; but, as no claim is made by the plaintiff that that policy never 
took effect, we assume that it did. 

Without further action regarding the New Hampshire policy, but treating it 
as legally canceled, McAllister & Kent, on July 14, issued a policy in the defendant 
company to take its place. The property covered by these policies burned on the 
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early morning of July 18, before the exchange of policies had been made and while 
the New Hampshire policy was in the plaintiff’s office at Northfield and the defend- 
ant’s policy was in the office of McAllister & Kent at Barre. After the fire the 
agents went to Northfield with the Orient policy and turned it over to the plain- 
tiff. They took in return a lost policy receipt in effect releasing the New Hampshire 
company from liability, the policy in that company having burned in the fire. 

[1] The ultimate question here is, Which of these policies, the New Hampshire 
or the Orient, was in force at the time of the fire? It is expressly admitted that 
the defendant is not liable, unless the New Hampshire policy was legally canceled 
before the fire. The five-day clause above referred to, during which time the fire 
occurred, was inserted in the policy to give the insured time to secure other insur- 
ance on the property before it was left uncovered; it was for the benefit of the 
insured, and so it could be waived, either by the insured or its agent. Phoenix Ins. 
Co. v. State, 76 Ark. 180, 88 S. W. 917, 6 Ann. Cas. 440; Federal Ins. Co. v. Syde- 
man, 82 N. H. 482, 136 A. 136; Hollywood L. & C. Co. v. Dubuque F. & M. Ins. 
Co., 80 W. Va. 604, 92 S. E. 858. 

The undisputed evidence tended to show that some years before this fire the 
plaintiff arranged with McAllister & Kent to place and keep in effect fire insurance 
on this Northfield plant to the amount of $60,000; that by this arrangement the 
agents were to select the companies and apportion the amount between them; and 
the jury would be justified in finding that at different times they were obliged to 
change companies after a policy had been written, and substituted one policy for 
another without notice to or consulting with the plaintiff further than to request 
the return of the policy to be replaced. 

The authority conferred by this arrangement and its legal effect are vital 
factors in the case. In considering and deciding these questions, it must be borne 
in mind that McAllister & Kent were to do more for the plaintiff than to place 
the insurance; they were to keep it in force. 


The defendant says it cannot be held, because (1) its policy was not delivered 
until after the fire; and (2) that the New Hampshire policy was not lawfully 
canceled for lack of notice to and waiver of the five-day clause by the insured. 


(2] In support of the first of these propositions, the defendant points to the 
fact that its policy never left the desk in McAllister & Kent’s office. That a fire 
insurance policy must be delivered before it becomes effective may be assumed. 
Though we find no occasion to consider the question of delivery apart from that 
of cancellation, we may say in passing that it does not take much to establish a 
delivery of an insurance policy. Manual delivery is not indispensable. It is a 
question of intention largely. If a policy is written under an agreement therefor, 
and is complete and ready for delivery, so that nothing remains to be done but 
pass it over to the insured, though it remains in the hands of the insurer’s agent, 
a constructive delivery results, which satisfies the rule. In such a case, the insur- 
ance agent is deemed to hold the policy for the insured. Porter v. Mutual Life 
Ins. Co., 70 Vt. 504, 508, 41 A. 970; Stephenson v. Allison, 165 Ala. 238, 51 So. 622, 
138 Am. St. Rep. 26, and interesting and instructive note on page 29. 


The most important question in the case is, Was the New Hampshire policy 
canceled before the fire? In the first aspect of this question, the answer depends 
upon what authority was vested in McAllister & Kent by the plaintiff. 


It is not seriously denied that a dual agency may exist where there is no conflict 
of interests between the masters; but it is vigorously insisted by the defendant that 
here are such incompatible and conflicting interests between the plaintiff and de- 
fendant that the attempt to make McAllister & Kent the agents of the insured in 
the matter of canceling the New Hampshire policy and waiving the five-day clause 
therein was ineffective on grounds of public policy, and that the defendant is not 
bound by it, since it knew nothing of it. 


[3] That the cases relied upon by the defendant justify its position cannot be 
denied. But by the weight of authority and the better reasoning, we think, the rule 
is established that, where an insurance agent, representing several companies, is un- 
der an agreement with a property owner to keep a risk covered to a certain amount, 
without specification of companies or amounts for each by the latter, the former 
has authority to transfer that risk or a part of it from one company to another as 
occasion may reasonably require, without notice to or consent by the insured. The 
owner, by constituting him his agent to keep the property insured thereby, em- 
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powers him to select the companies to carry the risk, and clothes him with author- 
ity to cancel one policy and substitute another therefor. 

Phoenix Ins. Co. v. State, 76 Ark. 180, 88 S. W. 917, 918, 6 Ann. Cas. 440, 441, 
is a much cited case on this subject. The facts in that case were much like those 
in this. A lumber company owned a mill and stock of lumber. On April 10, 1902, 
it applied to an insurance agent for a policy on its lumber. A policy in the Green- 
wich Insurance Company was issued and mailed to the insured. On April 21 the 
agent received instructions from that company to cancel the policy or secure a 
higher rate. He chose to cancel; and on the same day he wrote the insured that he 
was canceling that policy and rewriting it in the Phoenix, another company. He 
wrote such a policy on April 23, and mailed it to the insured. That night the lum- 
ber burned. The Greenwich policy contained the five-day clause. It was shown 
that a previous agreement existed between the insured and the agent that the latter 
should keep the lumber insured, and no particular companies were mentioned. It 
was considered that the insured thereby constituted the agent its agent to select 
the companies, and that as such agent he could cancel the Greenwich policy and 
substitute the Phoenix policy therefor, without notice to the insured or regard to 
the five-day clause. The court said: “Banks, though the agent of the insurance 
companies, could be and was made the agent of the insured for those purvoses.” 
The Phcenix and not the Greenwich was held liable. 

Johnson v. North British & M. Ins. Co., 66 Ohio St. 6, 63 N. E. 610, 612, was 
a case wherein the insured merely arranged with the agent to place the insurance, 
which was done. Afterwards a company ordered its policy canceled, and the agent 
rewrote it in another company. The first policy contained the five-day clause, and 
the agent’s attempt to take it up did not succeed until after the fire which occurred 
within the five-day period. It was held that no authority on the part of the agent 
to waive the five-day clause was shown. But after indorsing the doctrine that 
the insurance agent could act as agent for the insured so long as this involved 
only consistent duties, the court said: “Indeed, it has been so often held that an 
insurance agency, representing several companies, with authority to act on applica- 
tions and issue policies, as well as to cancel the same in proper cases, may also 
act as the agent of the insured in waiving notice of cancellation, and in accomplish- 
ing the delivery of a new policy when substituted for the one canceled, that the 
proposition may be regarded as settled law.” 

Waterloo Lumber Co. v. Des Moines Ins. Co., 158 Iowa, 563, 138 N. W. 504, 
505, 51 L. R. A. (N. S.) 539, is another case wherein the court held that no author- 
ity to waive the five-day clause was shown, but the court said: “The insured could, 
of course, authorize the agents to act for him in receiving notice of cancellation 
and in procuring other insurance in case his policy was thereaftér canceled, but 
the giving of such authority in this case was nowhere shown, nor is it to be fairly 
implied. from the record.” 


In Dibble v. Northern Assurance Co., 70 Mich. 1, 37 N. W. 704, 14 Am. St. 
Rep. 470, the plaintiff had for several years an arrangement with a fire insurance 
agent to keep his property insured in such companies as the agent might select, 
and to renew the policies whenever necessary for that purpose. The defendant, 
whose policy was issued to replace one canceled, defended on the ground that its 
policy was never delivered, and on the further ground that the original policy was 
not legally canceled. So far as the delivery was shown, it consisted in the agent’s 
placing the policy in his safe for the insured. So far as the cancellation was shown, 
it consisted of notice to the agent, but not to the insured as the policy required. 
Both points were decided against the defendant, and a recovery by the plaintiff 
was sustained. 


Warren v. Franklin Fire Ins. Co., 161 Iowa, 440, 143 N. W. 554, 555, L. R. A. 
1918E, 477, is very much like the case in hand, except that there the authority of 
the agent to rewrite in case of cancellation was expressly given by the insured. A 
policy in one company was ordered canceled, and it was rewritten in the defendant. 
The question was as to which company should stand the loss which came within the 
time covered by the five-day clause contained in the first policy. The court held 
that the duties conferred upon the agent were not inconsistent with those owed to 
his companies, and said: “Not only were his employments not inconsistent with 
the performance of his duty toward each but they were in harmony and well adapted 
to the accomplishment of the design of each, for no act of his essential therefor 
exacted the concurrence of both parties.” 
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Sterling Fire Ins. Co. v. Comision Reguladora, 195 Ind. 29, 143 N. E. 2, 5, is a 
strong case for the plaintiff. There not only was the authority of an insurance 
agent to accept cancellations for the insured involved, but such agent’s power to 
authorize another agent, to whom he had applied for a part of the insurance, to 
do so, was also involved. It was held upon full consideration that the first agent 
could have such authority and could pass it on to the second agent. 

Federal Insurance Co. v. Sydeman, 82 N. H. 482, 136 A. 136, is another strong 
case for the plaintiff. Indeed, the defendant says it is the strongest case for the 
plaintiff that can be found. However that may be, the court approved the doctrine 
that the insured may clothe the insurance agent with authority to waive the time 
clause (it was a ten-day clause in that case), and that he does so when he arranges 
with him to keep the property insured. 

Orkin v. Standard Fire Ins. Co., 99 N. J. Law, 114, 122 A. 823, is a case wherein 
an insurance broker was authorized to procure insurance and keep insurance on 
certain property. He obtained a policy in the London Assurance Corporation, which 
was later ordered canceled. The agent of the insurer notified the broker, who 
consented to the cancellation and the substitution of a policy in the defendant com- 
pany. The insured knew nothing of this until after a fire which destroyed the prop- 
erty covered by the policy. The defense was predicated upon the claims that there 
had been no cancellation of the first policy, and no delivery of the last. Both grounds 
were held to be untenable. The court put its decision on the ground that the bro- 
ker, being charged with the duty of keeping the property covered, was clothed with 
authority, as agent of the insured, to accept notice of cancellation and to accept 
the substituted policy. 

Northern Assurance Co. v. Newman Lumber Co., 105 Miss. 688, 63 So. 209, 
211, is another case where a broker was commissioned by the assured to obtain in- 
surance and keep the property fully covered at all times. It was held that the 
brokers were authorized to accept and agree to cancellations. See Standard Leather 
Co. v. Ins. Co. of North America, 224 Pa. 178, A. 216, 219. 

The defendant says that broker cases are not in point, since the broker is the 
admitted agent of the insured, and does not in any respect represent the insurer. 
But when the scope of the agency is the question, such cases are to be construed as 
in point. 

By the foregoing authorities, the following propositions, which we now approve, 
are established : 

[4] 1. When an insurance agent is employed to write or procure certain in- 
surance, merely, his authority for the insured is exhausted when he has done so, 
and he has no authority to consent to its cancellation, to waive the five-day rule, 
or to accept a substitute policy. 

2. But where such agent is authorized by the assured, not only to place the 
insurance, but also to keep the property covered, he has implied authority to do 
whatever is reasonably necessary to accomplish that object, and he may waive the 
five-day clause, accept cancellation and substitution—all without notice to or con- 
sent by the insured. 


Other cases in full accord with the foregoing, are: A®tna Ins. Co. v. Renno, 
96 Miss. 172, 50 So. 563; Insurance Underwriters’ Agency v. Pride, 173 Ark. 1016, 
294 S. W. 19; Hamm Realty Co. v. New Hampshire Co., 80 Minn. 139, 83 N. W. 
41; Hollywood Lumber & C. Co. v. Dubuque F. & M. Ins. Co., 80 W. Va. 604, 92 
S. E. 858; Allemania Fire Ins. Co. v. Zweng, 127 Ark. 141, 191 S. W. 903; Dalton 
v. Norwich Union Fire Ins. Soc. (Tex. Com. App.) 213 S. W. 230; Schauer v. 
Queen Ins. Co., 88 Wis. 561, 60 N. W. 994; Wilson v. German-American Ins. Co., 
90 Kan. 355, 133 P. 715. 


[5, 6] No particular form of words is required to effect such an arrangement 
as is herein referred to. What is said between the parties, construed in the light 
of the attendant circumstances, is to be considered. Ordinarily, the question of 
authority is one of fact to be determined by the jury. Todd v. German-American 
Ins. Co., 2 Ga. App. 789, 59 S. E. 94; Sterling Fire Ins. Co. v. Comision Reguladora, 
195 Ind. 29, 143 N. E. 2, 5. But where, as here, the facts are not in dispute, the 
question is one of law. Federal Ins. Co. v. Sydeman, 82 N. H. 482, 136 A. 136, 
138; Gulick v. Grover, 33 N. J. Law, 463, 97 Am. Dec. 728. 

[7] We hold, then, that the New Hampshire policy was not in force at the 
time of the fire, and that the Orient policy was. We reach this conclusion with- 
out considering the question of ratification of the acts of McAllister & Kent by 
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the insured, of which we say nothing more than that there was at least evidence 
tending to show that Miss Davis had authority to and actually did ratify 7 
they had done. Faulkner v. Manchester Fire Assur. Co., 171 Mass. 349, 50 N 

529. 


[8] The defendant makes some claim that McAllister & Kent withheld material 
facts concerning this matter, so that its policy is voidable at its election. Of this, 
it is enough to say that that question is one for the defendant and its agent to 
settle between themselves. The plaintiff had nothing to do with it, and the validity 
of the a — is not affected by it. Massachusetts Life Ins. Co. v. Eshelman, 
30 Ohio St. 

{9] The oe charged the jury that the burden of proof was on the defendant 
to show that the duties imposed upon McAllister & Kent by the insured and in- 
surer were inconsistent and incompatible. To this the defendant excepted. Since 
we hold that these duties were not incompatible, and make that holding as matter 
of law, the submission of the question as to the jury at all was a gratuity. The 
court should have ruled it against the defendant. So the defendant was unharmed 
by the error, if one was committed. La Mountain’s Adm’x v. Rutland R. Co., 93 
Vt. 21, 26, 106 A. 517; Goupiel v. Grand Trunk Ry. Co., 96 Vt. 191, 193, 118 A. 
586, 30 A. L. R. 690. 

Affirmed. 
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CABAUD v. FEDERAL INS. CO. 
Circuit Court of Appeals, Second Circuit. January 6, 1930. 
No. 167. 
37 Federal Reporter (2d) 23. 

1. INSURANCE—DECLARATION OF MARINE POLICY THAT IT WAS 
FOR BENEFIT OF LIENORS WAS NOT NECESSARILY “PROMISE” 
TO UNDERWRITER. ; 
Declaration of marine insurance policy that policy was for benefit of lienors, 

even though construed as meaning that all proceeds would go to them, was not 

necessarily a promise to the underwriter, as a “promise” is an assurance, an 
undertaking, and to be such the bearer must understand that he may rely there- 
on. 


(For other cases, see Insurance, Dec. Dig. § 303.) 

2. INSURANCE—RECEIVER, BY SUCCESSFULLY ASSERTING RIGHT 
TO SURPLUS OF MARINE INSURANCE, DID NOT THEREBY IN- 
CREASE RISK ON POLICY FOR BENEFIT OF LIENORS. 

Receiver for steamship line, by successfully asserting his rights to any sur- 
plus of marine insurance taken out for benefit of lienors, did not thereby increase 
the risk, so as to result in overinsurance on hull, with whose safety the lien 
was identified, in that the insurance remained what it was in form, but was 
made subject, like any other property, to such disposition as equity demanded. 

(For other cases, see Insurance, Dec. Dig. § 333{[1].) 


3. INSURANCE—RECEIVER HAD NO INSURABLE INTEREST IN SHIP 
AGAINST WHICH CLAIMS WERE FILED ALLEGED TO BE SE- 
CURED BY MARITIME LIEN. 

Receiver for steamship line had no insurable interest in ship against which 
claims had been filed, alleged by claimant to be secured by maritime lien. 
(For other cases, see Insurance, Dec. Dig. § 115[2].) 


4. INSURANCE—CLAUSE OF MARINE POLICY, “FULL INTEREST AD- 
oe IF HONEST ATTEMPT TO VALUE INTEREST, WAS VAL- 
Clause in marine insurance policy, “full interest admitted,” if constituting an 

honest attempt to value interest insured was valid. 


(For other cases, see Insurance, Dec. Dig. § 475.) 


5. INSURANCE—INSURER’S DEFENSE AS TO RECEIVER’S CLAIM TO 
SURPLUS OF MARINE INSURANCE POLICY FOR BENEFIT OF 
LIENORS WAS GOOD IN ANY EVENT ONLY AS TO SURPLUS. 
Defense of insurer, issuing marine insurance policy for benefit of lienors, 

as against claim of receiver to surplus, if good, was so only as respected surplus 


in that policy, and in so far as necessary to secure liens had all requirements 
of valid contract. 


(For other cases, see Insurance, Dec. Dig. § 615.) 

Appeal from the District Court of the United States for the Southern District 
of New York. 

Libel by Henry E. Cabaud, as receiver of the New York & Cuba Mail Steam- 
ship Company, against the Federal Insurance Company. Decree for libelant 
[30 F.(2d) 720], and respondent appeals. Affirmed. 

Appeal from a decree in the admiralty of the District Court for the Southern 
District of New York holding the respondent liable in personam upon a policy 
of marine insurance. 

Bigham, Englar, Jones & Houston, of New York City (Oscar R. Houston, 
of New York City, of counsel), for appellant. 

Burlingham Veeder, Fearey, Clark & Hupper, of New York City (John L. 
Galey and Everett Masten, both of New York City, of counsel), for appellee. 

Before L. Hand, Swan, and Mack, Circuit Judges. 

L. Hann, Circuit Judge. The Ward Line in 1924 was in the hands of a receiver 
Francis G. Caffey; it owned, or had possession of, a number of steamers against 
which claim had been filed, alleged by the claimants to be secured by maritime 
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liens. Among these was the Esperanza, upon which the receiver already had hull 
insurance for $335,000, and “disbursement” insurance for $165,000, up to her full 
value. The court directed him to keep “insured in the customary manner” those 
vessels “against which any person shall have filed a claim asserting a maritime lien.” 
Acting upon this authority his agent applied for insurance in the following terms: 
“Insurance is wanted by Francis G. Caffey, receiver New York & Cuba Mail Steam- 
ship Company. For account of lienors. Loss, if any, payable to Francis G. Caffey, 
receiver for $900,000 on liens, PPI, FIA.” Upon this application the respondent ac- 
cepted a part of the underwriting and issued a policy on all the vessels as follows. 
“For account of themselves. Loss, if any, payable to Francis G. Caffey, receiver. 
Do make insurance and cause to be insured Francis G. Caffey, receiver per 
steamers, tugs and lighters as per list attached. * * * For $180,000 on liens, 
PPI, FIA.” It is conceded that the Esperanza was one of the vessels so in- 
sured, and that she became a total loss. 

The other underwriters paid their share, and the lienors claimed the whole 
proceeds. We held, in Colton v. New York & Cuba Mail S. S. Co. (C. C. A.) 
27 F.(2d) 657, that they were entitled only to the proved amount of their liens, 
the surplus, if any, going to the receiver. This we put upon the ground that 
the order authorized the receiver to insure, not the face of the liens, but the 
actual amount proved, and that to the extent that he exceeded his authority, 
and paid greater premiums because of the clause, “full interest admitted,” there 
was a constructive trust in favor of the Ward Line, whose money had been 
used without sanction to create pro tanto the chose in action. 


The respondent, catching at this excuse, refused to pay its proportion of 
the underwriting. It asserted that the receiver had no insurable interest, and 
that, if he had, the language of the application, “For account of lienors,” was 
a promise to pay all the proceeds upon the liens, a promise which the receiver 
had broken by successfully asserting his right to any surplus. This was 2 
“promissory warranty,” it argued, which survived the policy, though it had not 
been incorporated by reference. Moreover, it was material, because in effect 
it resulted in overinsurance of the hull, which increased the risk and would have 
prevented its acceptance, had the respondent understood the consequences. 

[1] We are not concerned with the anomalous doctrine of “promissory war- 
ranty,” nor with how far our decision in Snare & Triest Co. v. St. Paul Fire 
& Marine Ins. Co. (C. C. A.) 258 F. 425, may be extended. It will be time enough 
to consider the question when it rises again; certainly it is contrary to the gene- 
ral rule that the policy is the sole source of the obligations of the parties. Union 
Mut. Life Insurance Co. v. Mowry, 96 U. S. 544, 24 L. Ed. 674;. El Dia Ins. Co. 
v. Sinclair, 228 F. 833 C. C. A. 2). In the case at bar we cannot distinguish 
between the language of the application, “For account of lienors,” and that of 
the policy, “On liens.” If the second does not mean that the insurance was 
“for account of lienors,” we cannot understand what it does mean. However, 
a declaration that the policy was for the benefit of the lienors, even though 
that be construed as meaning that all the proceeds would go to them, was not 
necessarily a promise to the underwriter, for a promise is an assurance, an “under- 
taking,” Restatement of the Law of Contracts, § 2 (1). To be such the hearer 
must understand that he may rely upon it; men say much about future events 
that does not commit them. Ordinarily the hearer must have an interest in 
the fulfillment of what is said; otherwise, it will be seldom, if ever, that he can 
supose it directed to him, or intended to be the basis for his conduct. 


In the case at bar the respondent had no interest in who got the proceeds; 
the FIA clause made the recovery independent of the amount of the liens, a 
sum to be paid in case of total loss, to the lienors or to whoever else equity 
or law might assign their right in this chose in action. It is impossible, therefore, 
to regard the declaration as an undertaking by the receiver to pay it to the 
lienors; it only defined the respondent’s performance, making the lienors, not 
the promisee, the beneficiary. In the continuance of that beneficiary the promi- 


sor had as little interest as in a trust subject to change of beneficiary by power 
of appointment. 


[2] The respondent retorts that this charge increased its risk, giving the 
receiver overinsurance on the hull, with whose safety the liens were identified. 
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Had the receiver devised the plan as a means of overinsuring, this would be 
true; his motive to preserve the ship would have abated pro tanto. Had he even 
known that he had an interest in the surplus, the same argument might have 
been made, though it would be tenuous. But the receiver did not know this, 
and never learned it; his successor contrived the theory after the loss had oc- 
curred. On the contrary, the receiver intended to give the lienors the full 
benefit of an FIA policy, and supposed that he had done so; it was we who 
frustrated that intent for outside reasons, which presupposed that it would have 
been effective, except for our interposition. How it can be supposed that in 
such a situation the receiver’s motive to preserve the ship was weakened, or 
the risk increased, we cannot understand. The insurance, qua insurance, re- 
mained what it was in form; but it was made subject, like any other property, 
to such disposition as equity demanded. There was no promise, therefore, and 
no warranty, and the result did not affect the respondent’s interests. 

[3, 4] It appears to us unnecessary to discuss at length the question of the 
receiver's insurable interest. He had none, and insured, not himself, but the 
lienors. We do not assume that at this day the respondent means to argue 
that he might not appear as party libelant in such a suit. Again, whatever 
may be said about the clause, “policy proof of interest,” we have not to rely 
upon it; there were valid liens to be insured, and, so far as they have proved, 
they have been made good to nearly their face. The clause, “full interest ad- 
mitted,” if an honest attempt to value the interest insured, not a gaming con- 
tract, is valid. Storm v. Atlantic Mutual Ins. Co., 63 N. Y. 77; Hall & Co. v. 
Jefferson Ins. Co. [D. C.] 279 F. 892. The proof of the liens in full might turn 
out to be difficult after the loss; in fact, the insurance did not quite cover the 
claims. There is not yet, indeed, any reason to suppose that they will not be 
proved up to the amount of the insurance. 

[5] Finally—lest we should be thought to have passed the point sub silentio— 
we cannot see how in any case the defense can be good except as to the sur- 
plus. So far as necessary to secure the liens, it had all the requirements of a 
valid contract. The most we could have done in any case was to direct the 
plaintiff to hold the surplus as trustee for the respondent, and turn it back 


to him when the liens had been cleared. We have given our reasons for denying 
even that. 


Decree affirmed. 


QUINLIVAN v. NORTHWESTERN FIRE & MARINE INS. CO. et al. 
Circuit Court of Appeals, Second Circuit. January 6, 1930. 
No. 147 
37 Federal Reporter (2d) 29. 

1. INSURANCE—ELBOW PIPE ON DREDGE WAS “MACHINERY” WITH- 
IN EXCEPTION OF MARINE POLICY EXCLUDING CLAIM FOR 
BREAKAGE OF MACHINERY; “MACHINE.” 

_ Elbow pipe on dredge constituted “machinery,” within exception in marine 

insurance policy excluding claims arising from or caused by injury or breakage 

of machinery, in that machinery is not synonymous with “machine,” but is of 

much broader application, and includes appurtenances necessary to working of a 

machine. ; 
(For other cases, see Insurance, Dec. Dig. § 402.) 


2. INSURANCE—INSURER UNDER MARINE POLICY EXCEPTING LIA- 
aM gy naea a OF MACHINERY WAS NOT LIABLE FOR 
3 Y WATER ENTERING THROUGH BROKEN 
ELBOW PIPE. . 
Under marine insurance policy excepting liability by reason of breakage of 
machinery, insurer was not liable for sinking of dredge by water entering through 
— pipe, which was broken by a stone picked up while dredge was in opera- 
ion. 
(For other cases, see Insurance, Dec. Dig. § 402.) 


Appeal from the District Court of the United States for the Southern Dist- 
rict of New York. 


Libel by Oswald Quinlivan against the Northwestern Fire & Marine Insur- 
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ance Company and others, filed to recover losses sustained, alleged to have been 
covered by marine insurance policy. Decree for libelant [31 F.(2d) 149]; re- 
spondents appeal. Reversed. 

Bigham, Englar & Jones, of New York City (George S. Brengle and Martin 
P. Detels, both of New York City, of counsel), for appellants. 

Kirlin, Campbell, Hickox, Keating & McGrann, of New York City (William 
H. McGrann and Roger B. Siddall, both of New York City, of counsel), for 
appellee. 

Before Manton, Augustus N. Hand, and Chase, Circuit Judges. 

MANnvTon, Circuit Judge. Appellee was the owner of a suction dredge, No. 7, 
80 feet long and 24 feet wide. It had no motive power, but was equipped with 
a boiler and engine for operating the suction pump. A ladder, fitted forward, 
controlled the suction line and cutter at the bow. The suction pump was an 
ordinary centrifugal pipe located amidships. It discharged into a 12-inch cast 
iron elbow pipe, 7 feet long and with a 90° curve. The forward end of this 
pipe was bolted to the suction pump; the after end was connected to the dis- 
charge line, which ran aft, on blocks, and left the dredge just below the water 
mark. The pontoon pipe, in sections, was affixed to the after end of the dis- 
charge pipe, and the shore pipe was used when it was desired that the spoils 
recovered by the dredge be deposited on shore. The discharge elbow was bolted 
to the suction pipe. 

While the dredge was in operation on January 24, 1926, it picked up a stone, 
which passed through the cutter, the suction pipe, and the pump, and broke 
a large hole in the cast-iron discharge elbow. Water was pumped through this 
hole, for it was impossible to immediately stop the pump, and flowed back from 
the discharge pipe and pontoon pipe, and sank the dredge. The resulting dam- 
age is the subject-matter of these libels. 

Three libels were filed on three policies of insurance, materially identical, 
except as to the amounts of insurance, to recover the loss. The dredge was 
insured against “the adventures and perils of the harbors, bays, sounds, seas, 
rivers and other waters as above named, and fires, that shall come to the hurt, 
detriment or damage of said vessel or any part thereof.” 


An express exception of the coverage was as follows: “Excepting always, 
all claims arising from or caused by the following, or other legally excepted 
causes, viz. * * * from the bursting or explosion of boilers, collapsing of 
flues, or any injury, derangement or breakage of machinery unless caused by 
stress of weather, stranding, collision or burning.” 


The theory of recovery which was accepted below, is that a discharge pipe 
did not constitute part of the machinery, but part of the hull, and that the 
sinking, occurring in the manner described, was due to a peril of the sea. There 
was no claim that the loss of the dredge was due to stress of weather, strand- 
ing, collision, or burning, and the policy covers no injury due to negligence or 
latent defects. 


{1, 2] If the discharge elbow was part of the machinery, and came within 
the exception in the policies, there is no liability. Machinery is not synonymous 
with machine, for it is of much broader application, more comprehensive and 
extensive in its significance. Machinery includes appurtenances necessary to the 
working of a machine. 38 Corpus Juris, 330, 331. The policy covers the dredge 
in the following specification: “Her body, tackle, apparel and furniture, stores, 
supplies, engines, boilers, machinery and appurtenances.” The elbow in the dis- 
charge line could only be embraced within the category of machinery, as the 
policy classifies the various parts of the dredge. The discharge elbow, it is 
argued, is part of the hull. It was permanently bolted to the pump, and the 
pump could not perform its dredging operation without the discharge elbow. 
The hull of the vessel was built by a shipbuilding company and the machinery 
installed by an engineering company, and the latter, in installing the pipes, fur- 
nished the discharge elbow. In construction, the discharge line was physically 
distinct from the hull. It was supported by wooden blocks. The function of the 
hull was to keep the dredging machinery afloat, and the function of the machin- 
ery, including the pipe line, was for dredging only. Any part of the apparatus 
or appliance used for dredging should be regarded as machinery, for its pur- 
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pose was to keep up the operation of the dredge. The court below said the 
elbow pipe also kept the water out of the hold in its normal operation, and held 
therefore that it was part of the hull. But this service was purely incidental; 
it was not the primary purpose or function of the elbow pipe. This incidental 
service does not make it a part of the hull, any more than does the propeller 
shaft, which keeps out the water from the hull by filling up an opening from 
which it emerges from the hull, and the propeller shaft would not be described 
as part of the hull. In Washington Gas Light Co. v. District of Columbia, 161 
U. S. 316, 16 S. Ct. 564, 40 L. Ed. 712, the mains or pipes laid down in a public 
street to distribute gas were held to constitute a part of the machinery by means 
of which the corporate business was carried on. Dies inserted in power presses 
used to cut out shapes of tin were held to be part of the engine and machinery 
for the manufacture of tinware. Seavey et al. v. Central Mut. Fire Ins. Co., 
111 Mass. 540. “Machinery” is defined in Funk and Wagnall’s New Standard 
Dictionary as: 

“The parts of a machine or engine, or a number of machines and kindred 
appliances, taken collectively; as, the machinery of a watch; machinery driven 
by a turbine. Any combination of means working together; a complex system 
of appliances; the arrangements for effecting a specific end.” 

In N. K. Fairbank & Co. v. Cincinnati Railway (C. C. A.) 81 F. 289, 291, 
it was held that a car axle was not machinery, within the meaning of the ex- 
ception reading “extends to boiler and machinery,” and the court said: 

“In this light, ‘machinery’ only includes the mechanical instrumentalities 
present in the engine room of the steamer or the locomotive of the train. The 
cars and their appurtenances are the things which are being moved or drawn 
by the machinery. Parts of the car are not, in our opinion, in the common 
acceptation of the term, embraced within the term ‘machinery,’ especially when 
that is associated with the term ‘boilers.’ * * * The wheels and axle are neces- 
sary to the movement of the car, just as the hull and plates on the ship are neces- 
sary to its progress through the water; and in a wide sense they are a part of 
the machinery necessary to render the transportation of the train or ship pos- 
sible.” 

This language of Chief Justice Taft, then a Circuit Judge, points out the 
distinction marked by the function of the thing thought to be embraced within 
the term “machinery.” In the English case of The Arsa, 23 LI. List, L. R. 273, 
a nonreturn valve on a discharge pipe was held to be part of the hull, but there 
the primary purpose of the function of the valve was to keep the water out. 
That is a hull function, and the valve was properly classified as part of the 
hull, and not the machinery. 

It is argued that the discharge pipe and elbow was known to the trade 
as the “hull” pipe, but from the testimony of the experts it appears that this 
name was used merely to differentiate the pipe used in the hull from the lighter 
“pontoon” pipe and the “shore” pipe. Such appellation did not alter the char- 
acter of the pipe, its use and function. Such nomenclature should not alter 
the classification of the discharge elbow, when its function and use is clear and 
its attachment to the hull is known. 

Concluding, as we do, that the elbow pipe comes within the exception which 
relieves the appellants from obligation for “breakage of machinery,” unless 
caused by “stress of weather, stranding, collision, or burning,” it becomes un- 
necessary to consider the other defense urged that this was not a peril of the 
sea. 

The appellants’ objection to the liability imposed is well founded, and the 
decree is reversed. 

Decree reversed. 
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MURPHY y. FRANK B. HALL & CO,, Inc. 
Supreme Court, Appellate Division, Third Department. January 15, 1930. 
239 New York Supplement 419. 

1. INSURANCE—BROKER IS LIABLE FOR DAMAGE RESULTING FROM 
PLACING INSURANCE WITH COMPANY NOT ADMITTED TO DO 
BUSINESS HERE. 

A broker is liable for damage which may result from placing insurance with 
company not admitted to do business in state, measure of damage being dif- 
ference in cost between litigation in foreign jurisdiction in which insurance com- 
pany is incorporated and similar litigation in state, giving consideration to con- 
tribution toward expenses received on settlement of action. 


(For other cases, see Insurance, Dec. Dig. § 103.) 


2. INSURANCE—ABSENT FINDING OR EVIDENCE THAT BROKER PRO- 
CURING FIRE INSURANCE WAS ACTUATED BY MALICE IN MAK- 
ING REPORT OF LOSS BROKER WAS NOT LIABLE TO INSURED. 
Broker employed as agent to procure fire insurance on barges, to furnish 

blanks for proof of loss, and to forward proofs after premium was paid, was 

under no obligation to insured to conceal facts connected with burning of barges 
nor inference of investigator which was stated in his report, and, in absence 
of finding or evidence that in making report to foreign insurers he was actuated 
by malice, could not be held liable for making a report of loss to insurer. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

Whitmyer, J., dissenting. 

Appeal from Judgment on Report of Referee. 

Action by Daniel J. Murphy against Frank B. Hall & Company, Inc. From 

a judgment for plaintiff for $28,712.65, on the decision of a referee to hear and 

determine, defendant appeals. Reversed on the law and facts, and a new trial 

granted. 

i Argued before Van Kirk, P. J., and Hinman, Whitmyer, Hill, and Hasbrouck, 


Barry, Wainwright, Thacher & Symmers, of New York City, for appellant. 


Gilbert F. Kennedy (Christian S$. Lorentzen, of New York City, of counsel), 
for respondent. 


Hu, J. This action is brought to recover the expenses incurred in securing 
a settlement of the fire loss on 15 barges which burned at their moorings in the 
Hudson river. They had been insured in English companies, not authorized 
to transact business in New York state. The insurance was sécured through 
defendant acting as plaintiff’s agent. Plaintiff had purchased 29 barges from 
the United States government, partly on credit. He commissioned the defend- 
ant to obtain insurance on 15 of the barges, naming a very low rate of premium, 
the policies not to contain the usual requirement as to watchmen on the boats. 
Defendant communicated with brokers in London, which seems to have been 
the only market where insurance of the kind and at the rate mentioned could 
be obtained. Shortly, plaintiff was advised by defendant that the insurance of 
$180,000 had been negotiated with “Lloyds and/or companies per Sedgwick, 
Collins & Co., Ltd. London.” 

The 15 barges which had been so insured were destroyed. They were moored 
in a group. The fire of unknown origin started in the most northerly boat of 
the group. Plaintiff's brother was at the scene, but none of the boats were set 
adrift before the flames attacked them. The doors and hatches were open, 
which expedited the passage of the flames from one boat to the next. The fire 
occurred within five months after the insurance was written, and when only 
about one-third of the premium had been paid. The first of the insured barges 
was moored at the point where the fire occurred about October 15, 1921; they 
continued to arrive one by one, the last a few days before the fire on November 
6th. It developed that previous policies of insurance had been canceled. The 
insurance companies denied liability and refused payment. Action was brought 
in London and settled before trial by the payment of $207,000. This was the 
amount of the policies with interest, and $13,500 costs. Plaintiff has here re- 
covered the expenses which he incurred in prosecuting the suits. 





Mar. | Murphy v. Frank B. Hall & Co. 1011 


[1, 2] The referee finds that this expense “was made necessary by the fact 
that the companies were not subject to the process of the courts in the State 
of New York,” and also because defendant secured and presented “to the insur- 
ance companies a report of the fire which was harmful to the plaintiff's claim 
under the policies of insurance.” Defendant was an agent to procure the in- 
surance, to furnish blanks for proof of loss, and to forward the proofs after 
the premium was paid. There was no obligation to conceal the facts connected 
with the burning of the barges, nor the inference of the investigator, which 
was stated in his report. An action could have been maintained if defendant 
had “maliciously interfered” and had induced the insurance companies to break 
the contract. Lamb v. S. Cheney & Son, 227 N. Y. 418, 125 N. E. 817. There 
is no finding that defendant was actuated by malice in making the report to 
the insurance companies. There are no facts to sustain such a finding. Defend- 
ant did not undertake to procure insurance which would be paid no matter how 
suspicious the circumstances of the fire, but under the authorities (Landusky 
v. Beirne, 80 App. Div. 272, 80 N. Y. S. 238, affirmed 178 N. Y. 551, 70 N. E. 1101) 
a broker is liable for damage which may result from the placing of insurance 
with a company not admitted to do business here. The measure of damage is 
the difference in cost between the litigation in London and a similar one here, 
consideration being given to the contribution toward expenses which was re- 
ceived on the settlement. The judgment should be reversed on the law and facts, 
and a new trial granted, with costs to appellant to abide the event. Findings 
of fact numbered 7, 8, and 11 should be reversed. 

Judgment reversed on the law and facts, and new trial granted, with costs 


to the appellant to abide the event. Findings of fact numbered 7, 8, and 11 
are reversed. 


Van Kirk, P. J., and Hinman, J., concur. 
Hasbrouck, J., not voting. 


Whitmyer, J. (dissenting). Acting as plaintiff's agent, defendant effected 
fire insurance for plaintiff in two British companies, not admitted here and with- 
out property here, without disclosing those facts to plaintiff, and plaintiff did not 
have knowledge thereof. That was a breach of duty on defendant’s part and 
was actionable. Insurance Law, §§ 49, 50; Penal Law § 1199; Burges v. Jack- 
son, 18 App. Div. 296, 46 N. Y. S. 326, affirmed 162 N. Y. 632, 57 N. E. 1105; 
Shepard v. Davis, 42 App. Div. 462, 469, 59 N. Y. S. 456; Landusky v. Bierne, 
80 App. Div. 272, 274, 80 N. Y. S. 238, affirmed 178 N. Y. 551, 70 N. E. 1101. 

Next, defendant acted for plaintiff in the collection of the loss and, while 
so acting, secretly instigated an investigation of the circumstances surrounding 
the fire and gave to the companies the report théreon. The result was that 
the companies at first declined liability, but finally paid the loss without trial 
of the suit, which plaintiff had been compelled to bring. Defendant’s acts con- 
stituted a breach of the obligations of loyalty and fidelity, which it owed to 
plaintiff. Salzano v. Marine Insurance Co., Ltd., 173 App. Div. 275, 282, 159 
N. Y. S. 277; Lamb v. S. Cheney & Son, 277 N. Y. 418, 422, 125 N. E. 817; 
Gonzales v. Kentucky Derby Co., 197 App. Div. 277, 281, 189, N. Y. S. 783; 
Campbell v. Gates, 236 N. Y. 457, 460, 141 N. E. 914. They were an interference 
with plaintiff’s contractual rights, with knowledge and without justification, and 
a malicious. Lamb v. S. Cheney & Son, supra, 227 N. Y. page 422, 125 N. E. 


The cost of similar litigation here is not an element for consideration. It 
does not appear that suit would have been necessary, if the insurance had 
been placed in companies admitted here or with property here. 


There is evidence to sustain the decision and the judgment should be af- 
firmed. 
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ACCIDENT 


WERNER v. TRAVELERS’ PROTECTIVE ASS’N. 
Circuit Court of Appeals, Fifth Circuit. January 14, 1930. 
5 


o. 5666. 
37 Federal Reporter (2d) 96. 
INSURANCE—EVIDENCE DID NOT WARRANT RECOVERY ON MEM- 

BERSHIP CERTIFICATE EXEMPTING ASSOCIATION FROM LIA- 

BILITY FOR DEATH AS RESULT OF GUNSHOT WOUND WITHOUT 

EYEWITNESS. ; ; 

Evidence in action to recover on a membership certificate issued by Pro- 
tective association, held insufficient to warrant recovery, in view of provision 
exempting association from liability for death as result of injuries sustained 
as a result of gunshot wound or alleged accidental discharge of firearms when 
there is no eyewitness except member himself. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) : 

Appeal from the District Court of the United States for the Southern Dist 
rict of Texas; Joseph C. Hutcheson, Jr., Judge. 

Action by Mrs. Cevilla Werner against the Travelers’ Protective Associa- 
tion. Judgment for defendant [31 F.(2d) 803], and plaintiff appeals. Affirmed. 

H. C. Hughes, of Galveston, Tex. (C. G. Kreuger, of Bellville, Tex., and 
Lockhart, Hughes & Lockhart, H. C. Hughes, and J. W. Lockhart, all of Galves- 
ton, Tex., on the brief), for appellant. 

Y. D. Mathes, of Houston, Tex., and Robert A. Holland, Jr., and M. P. 
Phillips, both of St. Louis, Mo. (Y. D. Mathes, of Houston, Tex., Holland, Lashly 
& Donnell, of St. Louis, Mo., and Baker, Botts, Parker & Garwood, of Houston, 
Tex., on the brief), for appellee. 

Before Walker, Bryan, and Foster, Circuit Judges. 

WALKER, Circuit Judge. This was an action by the appellant, the beneficiary 
named in a membership certificate issued to appellant’s deceased husband by 
the appellee, Travelers’ Protective Association. The claim asserted was that 
under the contract sued on appellee was liable to appellant. for the sum of 
$5,000 by reason of the accidental death of the deceased resulting from a bullet 
wound received while he was engaged in cleaning a pistol. That contract con- 
tained the provision: “Nor shall the Association be liable * * * when the 
member dies as a result of injuries sustained as a result of a gunshot wound 
or the alleged accidental discharge of firearms when there is no eye witness 
except the member himself.” By stipulation in writing a jury was waived. 
There was no material conflict in the evidence. At the conclusion of the evi- 
dence the appellant moved the court to find in her favor, and excepted to the 
action of the court in overruling that motion. 


Witnesses testified to seeing the deceased and hearing him talking and 
laughing shortly before he entered his place of business at his usual time in 
the morning, to seeing not long afterwards his dead body sitting in a chair 
in the back room of his store with a bullet wound through his head, and as 
to details of the scene which indicated that he came to his death while engaged 
in cleaning a pistol. There was no evidence tending to prove that any one other 
than the deceased saw the whole or any part of the occurrence which resulted 
in his death. 

The above set out provision of the contract quite plainly shows that the 
appellee did not consent to be liable when the death of a member results from 
a gunshot wound or the discharge of firearms when there is no eyewitness ex- 
cept the member himself. That provision negatives the conclusion that death 
of a member is a risk insured against when it results from the discharge of a 
firearm while he is alone and no one other than himself sees all or any part of what 
occurs or happens to him. That the death of the deceased did not render the 
appellant liable under the contract sued on was shown by the evidence to the 
effect that his death was a result of the discharge of a firearm and that that 
happening was one no part of which was in the presence or within the ocular 
view of any one other than the deceased. This conclusion is in harmony with 
decisions dealing with somewhat similar provisions. Southern Travelers’ Ass’n 





Acc. | Sherman v. Continental Casualty Co. 1013 


v. Shattuck (Tex. Civ. App.) 2 S. W.(2d) 568; Lundberg v. Interstate B. M. 
Acc. Association, 162 Wis. 474, 156 N. W. 482, Ann. Cas. 1916D, 667; Becker 
v. Interstate B. M. Acc. Ass’n (C. C. A.) 265 F. 508. The contract having pro- 
vided that appellant should not be liable when the death of a member is from 
the cause and in the circumstances disclosed by the evidence, the above-men- 
tioned ruling was not erroneous. 

The judgment is affirmed. 


SHERMAN v. CONTINENTAL CASUALTY CO. (Civ. 6641.) 
District Court of Appeal. First District, Division 1, California. Jan. 29, 1930. 
284 Pacific Reporter 946. 

1. INSURANCE—TO CONSTITUTE “TOTAL DISABILITY” WITHIN AC- 
CIDENT POLICY, IT IS SUFFICIENT IF INJURIES ARE SUCH THAT 
COMMON PRUDENCE REQUIRES INSURED TO DESIST FROM EM- 
PLOYMENT SO LONG AS REASONABLY NECESSARY TO EFFECT 
SPEEDY CURE. 

To constitute total disability within accident insurance policy, insured need 
not be absolutely helpless, and attempt to perform few occasional trivial acts 
relating to duties of employment does not deprive insured of right to claim total 
disability; it being sufficient if injuries are of character and degree that common 
kind and prudence requires him to desist from labors so long as reasonably 
necessary to effect speedy cure. 


(For other cases, see Insurance, Dec. Dig. § 524.) 


2. INSURANCE—WHETHER INSURED FALLING DOWN CEMENT 
STEPS WAS TOTALLY DISABLED WITHIN ACCIDENT POLICY 
HELD FOR JURY TO DETERMINE FROM CIRCUMSTANCES. 

In action upon accident insurance policy, whether insured falling down five 
cement steps to pavement was totally disabled held question of fact for jury to 
decide from all circumstances surrounding employment. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from Superior Court, City and County of San Francisco; E. P. 
Shortall, Judge. 

Action by Anna Sherman against the Continental Casualty Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

J.-Hampton Hoge, of San Francisco, for appellant. 

_ Ford, Johnson & Bourquin, of San Francisco (M. Bourquin, of San Fran- 
cisco, of counsel), for respondent. 

Per CurtaM. Defendant appeals from a judgment in an action to recover on 
a policy of insurance issued in the year 1921, insuring plaintiff against loss of 
time resulting from accident or sickness. 

On July 20, 1925, and while the policy was in force, plaintiff was injured 
by falling down five cement steps to the pavement, following which she was sick 
for a long period of time. Indemnity was claimed under each feature of the 
policy, the complaint containing two counts; the first relating to the accident 
indemnity, whereunder the amount sued for was $1,575; and the second relating 
to the health indemnity, whereunder the amount sued for was $1,370. The action 
was tried before a jury and a verdict rendered in plaintiff’s favor for the sum 
of $1,575, the verdict being evidently based on the first count. If, therefore, 
no grounds for reversal exist as to the first count, it is unnecessary to consider 
the points raised as to the second. 

With respect to the payment of accident indemnity, the policy provided 
as follows: “If injury * * * shall at once and continuously after the occur- 
rence of the accidental event wholly disable the insured from performing each 
and every duty pertaining to his occupation, the company will pay said accident 
indemnity (of $105 a month) for such period, not exceeding five years, as the 
insured shall be so disabled.” Also that: “If injury as is before described shall 
not at once wholly and continuously disable the insured but shall thereafter 
within ninety days wholly disable him, or shall, either at once after the injury 
or at once after a period of total disability, prevent him from performing work 
substantially essential to his duty or duties the company will pay one-half said 
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accident indemnity (amounting to $52.50 a month) for such period not exceed- 
ing six months as he shall be so disabled. * * *” It was alleged in the first 
count that in falling down the steps plaintiff injured “her chest, side and back 
and herself internally; that said injuries induced and produced a pleurisy of 
plaintiff's left side and a persistent metorrhagia,” and that as a result of the 
accident she “was at once and continuously thereafter for a period of one year, 
wholly disabled from performing each and every duty pertaining to her said 
occupation; and thereafter and for a further period of more than six months 
was prevented from performing work substantially essential to the duty and 
duties of her said occupation.” 

The évidence adduced at the trial discloses the following facts: Plaintiff 
was 39 years of age and was employed as an automobile saleswoman in Bur- 
lingame, working on commission. Immediately following the accident she was 
confined to her bed for two days, after which she arose and remained about 
the house for a day or two. For the next few days she visited her place of 
business daily, for an hour or two, for the purpose of looking after her com- 
missions and meeting prospective buyers; but on July 29th she was compelled 
to give up entirely. Shortly afterwards she called in a physician and was under 
his care from August 14th to September 10th, at which time she went to live 
with her parents near Bakersfield and was placed under the care of three 
physicians. She remained there until September, 1926, and then came to San 
Francisco, where she endeavored to work as a “food checker” in a hotel, but 
after working 10 days was compelled to quit because of her impaired physical 
and mental condition. On cross-examination of plaintiff it was disclosed that 
on Sunday morning, July 26th, she drove an automobile to the residence of a 
Mr. Snyder, in Burlingame, for the purpose of interesting him in the sale of 
it, and that she drove around with him for an hour and a half, part of which 
time she drove the automobile; also that about the same time she gave Mrs. 
Snyder and her daughter each a lesson in driving. It was also shown that 
during the same week she drove an automobile to the home of a Mrs. Lynes, 
in Burlingame, and made an appointment for a demonstration. 

[1] Appellant contends that because of plaintiff’s activities above mentioned 
she was not entitled to full indemnity for one year under the total disability 
clause of the policy, and that therefore the verdict which is based thereon 
is excessive. While there appears to be some conflict in the authorities as to 
what shall constitute total disability within the meaning of a clause of insur- 
ance such as we have here, there is ample authority to be found both in the 
decisions and the textbooks to the effect that, in order to constitute total dis- 
ability, it is not necessary that the insured be absolutely helpless, and that 
an attempt by the insured to perform a few occasional trivial acts relating to 
the duties of his employment, though in fact he ought not to have made such 
attempt, does not deprive him of the right to show that he was totally dis- 
abled (Cooley’s Briefs on Insurance [2d Ed.] pp. 5538, 5539, citing United States 
Casualty Co. v. Perryman, 203 Ala. 212, 82 So. 462); it being held sufficient if 
the injuries are of a character and degree that common kind and prudence 
requires him to desist from his labors so long as it is reasonably necessary to 
effect a speedy cure (Kerr on Insurance, p. 385; Joyce on Insurance, vol. 4, 
p. 303; Continental Casualty Co. v. Mathis, 150 Ky. 477, 150 S. W. 507; Harasym- 
czuk v. Mass. Accident Co., 127 Misc. R. 344, 216 N. Y. S. 97; Pacific Mutual 
Life Insurance Co. v. Branham, 34 Ind. App. 243, 70 N. E. 174; Booth v. U. S. 
Fidelity & Guaranty Co., 130 A. 131, 3 N. J. Misc. R. 735; American Liability 
Co. v. Bowman, 65 Ind. App. 109, 114 N. E. 992; Jones v. Fidelity & Casualty 
Co., 166 Minn. 100, 207 N. W. 179, 182y. In the case last cited, in dealing with 
the question of total disability, it was said: 

“‘Should the insured be penalized because, in total ignorance of the ser- 
ious character of the injury he had received, he undertook to perform, as best 
he could, under distressing conditions, some of his professional duties, when 
he might reasonably not have attempted to do any work at all, and thus, without 
question, have held the insured liable for loss from disability?’ * * * 

“‘We think it may be said to be a matter of common knowledge that in a 
great many, perhaps in a large majority of instances in which bodily injuries 
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are received, the real nature and extent of said injuries to not reveal themselves 
until a greater or less time in the future and after the first pains from the hurt 
shall have passed away. The injured part often lies dormant for an indefinite 
period, with but little or no consciousness of its existence by the person injured, 
although from the very moment of the accident, perhaps, the processes of nature 
may be busily engaged in developing what may have seemed to be but a slight 
hurt into a most serious and perhaps fatal injury. In such a case it cannot be 
said that the injury is not continuous and from the date of the accident, * * * 
because the injured party enjoys respite from pain and suffering, only to be 
endured to a greater degree when perverted nature again asserts itself.’” 

[2, 3] In the present case plaintiff testified that from the time of the acci- 
dent she suffered from severe headaches and pain in her chest and left side; 
that she could not eat or sleep; that her body was numb and that in 20 days 
she lost 21 pounds in weight. She further stated that after making desperate 
effort for a few days to resume some of her duties, she could not “stick it out 
any longer” and therefore quit. Under such circumstances we think her case 
was brought within the total disability clause of said policy. In any event it was 
a question of fact for the jury to decide from all the circumstances surrounding 
the employment (Provident Life Ins. Co. v. Anding, 144 Miss. 277, 109 So. 670), 
and, the evidence being legally sufficient to sustain its conclusion thereon, it 
is beyond the power of this court on appeal to interfere therewith. 

Further contention is made that the disability from which plaintiff suffered 
did not result from the accident, but from natural causes peculiar to her sex. 
It is sufficient to say, however, that there is ample evidence in the record to 
support a contrary conclusion. 

Instruction V, given at the request of plaintiff, to which objection is made, 
amplifies the provisions of section 1654 of the Civil Code; and while, as appellant 
claims, the construction of the insurance contract is to be left to the court, we 
think that, in view of the disputed question of fact arising under the total 
disability clause of the policy, the giving of the instruction complained of was 
justified. Nor is there any merit in appellant’s point relating to the exclusion 


of the so-called McNamara report, for the reason that the report was not suf- 
ficiently identified. 


an view of the conclusions we have reached as to the first cause of action, 
it becomes unnecessary to consider the merits raised as to the second. 
The judgment is affirmed. 


RICHARDSON v. BUSINESS MEN’S PROTECTIVE ASS’N 
OF LINCOLN, NEB. (No. 29055.) 
Supreme Court of Kansas. Feb. 8, 1930. 
284 Pacific Reporter 599. 
(Syllabus by the Court.) 


1. TRIAL — INSTRUCTIONS REQUIRING ACCIDENT INSURER TO 
PROVE INSURED WAS INTOXICATED TO EXTENT RENDERING 
HIM IRRESPONSIBLE PLACED TOO GREAT BURDEN ON INSURER. 


In an action on an accident insurance policy where the defense predicated on 
the terms of the policy was that the insured was under the influence of liquor at 
the time he sustained the accident which férmed the basis of the action, the in- 
structions given are examined, and it is held that they erroneously state the law 
with respect to such defense. 

(For other cases, see Trial, Dec. Dig. § 234[7].) 


2. APPEAL AND ERROR—WHERE INSTRUCTIONS ERRONEOUSLY 
STATE LAW, ONE COMPLAINING THEREOF NEED NOT MAKE 
RECORD OF EXCEPTIONS OF OBJECTIONS OR MOTION FOR MOD- 
IFICATION (Rev. St. 1923, § 60—2909). 


When the court gives instructions on the issues to be determined by the jury, 
as provided by statute (R. S. 60—2909), and one or more of the instructions in- 
cludes statements of the law with respect to such issues which are clearly erro- 
neous, it is not necessary, in order to predicate error upon the giving of such in- 
structions, that the party against whom such erroneous instructions were given 
make a record of exceptions to the instructions as given, or of objections thereto, 
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or of his motion for their modification before or at the time they were read to the 
jury. 

(For other cases, see Appeal and Error, Dec. Dig. § 499[4].) 
3. INSURANCE—EVIDENCE THAT INSURED’S COMPANIONS HAD 

BEEN DRINKING HELD PROPERLY EXCLUDED ON INSURER'S 

DEFENSE THAT INSURED WAS UNDER INFLUENCE OF LIQUOR 

AT TIME OF ACCIDENT. 

In an action on an accident insurance policy, the defense was that the insured 
was under the influence of liquor at the time of the accident, which under a pro- 
vision’ of the policy relieved defendant from liability. Other persons were with 
the insured at the time of the accident. Held, that evidence to the effect that such 
other persons had been drinking at the time of the accident, and that some of them 
were drunk an hour or two after the accident, was properly excluded. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

Harvey, Burch, and Hutchinson, JJ., dissenting in part. 

Appeal from District Court, Stafford County; Ray H. Beals, Judge. 

Action by Doris Richardson against the Business Men’s Protective Association 
of Lincoln, Neb., a corporation. Judgment for plaintiff, and defendant appeals. 
Reversed, and new trial granted. 

Robert Garvin and Evart Garvin, both of St. John (Good, Richardson & Good, 
of Lincoln, Neb., of counsel), for appellant. 

William Barrett and George Barrett, both of Pratt, for appellee. 

Harvey, J. This is an action on what is commonly known as an accident in- 
surance policy. The jury answered special questions and returned a verdict for 
plaintiff. Defendant has appealed and complains that the court erred in giving 


certain instructions, in excluding evidence offered, and in refusing to grant a new 
trial. 


The plaintiff is the beneficiary named in the policy and was the wife of Ray- 
mond R. Richardson, to whom the policy was issued. The insured sustained in- 
juries by accident which resulted in his death. The policy was in full force at 
that time. The policy contained the provision: “This policy does not cover death, 
disability, or other losses * * * received * * * while under the influence of any 
liquor or any narcotic.” 

The defense was that the insured was under the influence of intoxicating liquor 
at the time he received the injury by accident which resulted in his death. 


Raymond R. Richardson and his wife lived near Stafford, Kan. On Sunday 
afternoon, December 4, 1927, they, with seven friends from their neighborhood, 
drove from Stafford to Hutchinson, Kan., in two automobiles, one of which was 
driven by Richardson and the other, a Ruick coupe with a rumble seat, was driven 
by Victor McMillan. They reached Hutchinson some time after dark. The lights 
on the Richardson car were giving trouble and it was taken to a garage, where it 
was left for the evening. All nine of the members of the party got in or on the 
McMillan car and drove about the streets of Hutchinson. Seven of the persons 
were in the seats of the car. Richardson was riding on the running board and 
rear fender on the left side of the car and one other person in a similar position 
on the right side of the car. The party left the garage about 9 or 9:30 o'clock. 
Shortly before 11 o’clock the accident occurred which caused Richardson’s death. 
In Hutchinson, Fourth street is an east and west street on which there is a street 
car line. The automobile on which Richardson was riding was going west on 
Fourth street, with the left wheels south and the right wheels north of the north 
rail of the street car track. A street car was approaching from the west. The 
driver of the automobile turned to the right to get off the street car track, but did 
not do so soon enough. The automobile struck the northeast corner of the street 
car, Richardson was knocked off, and sustained severe injuries from which he 
died. Persons in the street car and others carried Richardson to the parking, an 
ambulance was called, and he was taken to the hospital, where his injuries were 
cared for. He was given an anesthetic and operated upon about 1 o’clock and died 
about 6 o’clock in the morning. The car on which Richardson was riding at the 
time of his injuries stopped a half block or more west of the place of the collision. 
There is evidence that two of the men of the party went back to where Richardson 
was and stayed with him until after he got to the hospital. The other members 
of the party, after making arrangements to get their car taken to a garage for 
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repairs, went to a hotel. Richardson’s wife went to the hospital about 1 o’clock. 
With respect to whether Richardson was under the influences of intoxicating liquor 
at the time of the accident, a number of witnesses who cared for him until the 
ambulance came testified that there was a strong odor of whiskey or alcohol-on his 
breath, although the person in charge of the ambulance which took him to the 
hospital testified: “I smelled the deceased’s breath. I smelled perfume on the 
young man, and toilet water, but I didn’t small any liquor directly.” The nurses 
who cared for him when he was first taken to the hospital testified that they smelled 
alcohol or whisky on his breath, and from his vomit. Whether he vomited before 
or after the operation for which an anesthetic was given is not clear from the 
record. The doctor who operated on him from about 11:30 to 12:45 did not testify 
to any alcoholic odor from his breath, or other evidence of his intoxication. In 
the McMillan car, after the accident and when it was taken to the garage, were 
found several empty bottles which, from the odor, had recently contained whisky. 
One of these was in the rumble seat and one or more in the front seat. There was 
also vomit on the windshield and the inside of the car and on the outside of the 
door. Defendant offered to show that when members of the party went to the 
hotel between 12 and 1 o'clock, after the accident, to engage a room, they ap- 
peared to have been drinking, and at least two of them were so drunk that they 
could not make change to pay for the room. This evidence as to the condition of 
members of the party other than the insured was excluded. There was evidence 
also that when the party was at the garage, and left there about 9 or 9:30 o’clock, 
there was no indication that any of the members of the party were drinking, or were 
to any extent under the influence of intoxicating liquor. There was also evidence 
from some of the members of the party that Richardson had not been drinking at 
any time before the accident. 

In answering special questions the jury found that there was an odor of al- 
cohol on the breath of the insured immediately after the accident and while he was 
at hospital and in his vomit there. The jury also found that at the time of the 
injury which caused his death the insured was not under the influence of liquor. 

[1] Respecting the specific issues submitted to the jury, the court gave the 
following instructions (we italicize the parts of instructions 7 and 8 now com- 
plained of): 

“5. * * * So the only question the jury is called upon to decide is whether 
or not the said Raymond R. Richardson was under the influence of intoxicating 
liquors at the time of said injuries; and the burden of proof in this respect is upon 
the defendant. 

“6. Now if the defendant has proven to you by a preponderance of the evi- 
dence in this case that the said Raymond R. Richardson was under the influence of 
intoxicating liquor at the time he was injured, then the plaintiff would not be 
entitled to recover in this action. On the contrary, if the defendant has failed to 
establish by a preponderance of the evidence that the said Raymond R. Richardson 
was under the influence of intoxicating liquor at the time he sustained said injuries, 
then the plaintiff would be entitled to recover in this action the sum of fifty-five 
hundred dollars with interest thereon at the rate of 6 per cent. per annum from 
April 5, 1928. 

“7. The policy of insurance in this case provides, in substance, that no recovery 
can be had thereunder for injury sustained while the insured is under the influence 
of any liquor. Now, in this connection, I instruct you that before the defendant 
insurance company can avoid the policy on that ground, it must appear that the 
insured was under the influence of liquor at the time he was injured to a degree 
that substantially impaired his judgment in the exercise of the faculties essential to 
his safety, and made him irresponsible for his acts. 


“8. I further instruct you that in order to establish the defense that the said 
Raymond R. Richardson was under the influence of intoxicating liquor, it is neces- 
sary for the defendant to show more than that he had taken a drink or drinks of 
intoxicating liquor, but the defendant must go further and show that he was under 
the influence of intoxicating liquor; that it had taken possession of him; and that 
it was such a possession as affected substantially his actions and doings at the 
time of the injury, and that it must have affected him to such an extent that the 
jury can say he was not responsible for his acts. It is not necessary, however, 
that defendant company should show that the accident resulting in the death of 
Richardson was the result of, or had any connection with, such condition of being 
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under the influence of intoxicating liquor; it is sufficient that the defendant shall 
show that the said Raymond R. Richardson, at the time of the injury which resulted 
in his death, was under such influence. This the defendant must show by a prepon- 
derance of the evidence; and if it does so show, your verdict will be for the 
defendant. 

“9, You are instructed that if you believe from the evidence that Raymond R. 
Richardson sustained an injury while under the influence of any intoxicating liquor, 
on December 4, 1927, said injury resulting in the death of said Richardson, then 
your verdict should be for the defendant.” 

No complaint is made of instructions 5, 6, and 9, nor of any portion of instruc- 
tions 7 and 8 except the words which we have had printed in italics. Appellant 
contends that these words placed too heavy a burden on defendant. We agree with 
this contention. In Joyce on Insurance (2d Ed.) vol. 4, p. 4338, the rule is thus 
stated: “If insured becomes intoxicated to such an extent as to impair his ability to 
care for himself, and thus increase the probability for his suffering accidental in- 
jury, it constitutes intoxication within the meaning of an accident policy clause 
limiting insurer’s liability in case insured is injured while ‘insane, delirious, or under 
the influence of any intoxicant or narcotic.’ ” 

This rule appears to be a correct deduction from Bakalars v. Continental 
Casualty Co., 141 Wis. 43, 122 N. W. 721, 25 L. R. A. (N. S.) 1241, 18 Ann. Cas. 
1123; Robinson v. Hawkeye Commercial Men’s Ass’n, 186 Iowa, 759, 171 N. W. 
118. Other cases treating varied wording of policy clauses on the subject are 
collected in the notes of 15 L. R. A. (N. S.) 206; 25 L. R. A. (N. S.) 1241; and 37 
A. L. R. 356. See also 1 C. J. 457, and cases there cited; and 14 R. C. L. 1225. 

These authorities support the view, in actions on accident insurance policies 
containing a provision like, or similar to, the one in the policy which forms the basis 
of this action, that degrees of being “under the influence of liquor” are recognized, 
and that the language just quoted should be given the same meaning as though the 
word “intoxicated” or “drunk” had been used, giving to those words the common 
meaning ordinarily attributed to them, and that the provision of the policy is 
available as a defense only when it is shown that the insured was at the time of 
the accident intoxicated or drunk to the extent or degree that it impaired his ability 
to care for himself, thus increasing the probability of his suffering accidental injury. 
Appellant concedes the correctness of the rule just stated, and hence makes no com- 
plaint of the instructions to the extent they embody it, but contends that when to that 
the court added “and made him irresponsible for his acts,” in instruction 7, and a 
similar phrase in instruction 8, it went much beyond the rule of law just stated. 

In this state one ordinarily is no relieved of responsibility for his acts because 
of his intoxication from liquor voluntarily taken. State v. Guthridge, 88 Kan. 846, 
129, P. 1143. There was, of course, no evidence that liquor had been adminis- 
tered to the insured against his will. Aside from that somewhat extreme 
view which might have been taken from the language used, it is quite clear 
that the language complained of, and in fact the instructions as a whole, 
placed a greater burden upon defendant than that laid down in the rule 
of law in the authorities above cited. These instructions appear to have been taken 
from the opinion in Mabee v. Continental Casualty Co., 37 Idaho, 667, 219 P. 598, 
37 A. L. R. 348; but it should have been noted that the Supreme Court of 
Idaho criticized the instructions as not being well drawn, but reached the view that 
considering all of the instructions together, and in view of the evidence in the case, 
they did not constitute reversible error. That observation of the court should have 
put the court and counsel in this case on guard and caused them to revise the in- 
structions in harmony with the standard authorities on the question. 

[2] Appellee raises the point that appellant is not in position to complain of 
the wording of the instructions given for the reason that the record does not disclose 
that any exceptions were taken, or objections made to the instructions, or any mo- 
tion made for their modification, citing R. S. 60—2909, and Foley v. Crawford, 125 
Kan. 252, 262, 264 P. 59. The pertinent syllabus in the Foley Case reads: “Com- 
plaint that instructions given should have included additional matter is unavailing 
in the Supreme Court, where the instructions given did not incorrectly state the 
law, and where no objection was made to any of them, no modification of any of 
them was suggested, or no special instruction was requested.” See Rambo v. 
Electric Co., 90 Kan. 390, 393, 133 P. 553; Murphy v. Ludowici Gas & Oil Co., 96 
Kan. 321, 327, 150 P. 581; Williams v. Kansas Flour Mills Co., 103 Kan. 842, 844, 
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176 P. 639; Master Sales Co. v. Sytsma, 114 Kan. 120, 122 217 P. 291; Liberal 
Coal & Mining Co. v. McAlester Fuel Co., 114 Kan. 546, 220 P. 178, which are to 
the same effect. 

It will be seen that the rule relied upon by the appellee does not apply to an 
instruction which is in itself erroneous. 

Appellee does not contend that the question now raised by appellant on the 
instructions was not presented to the court on the hearing of the motion for a 
new trial. 

[3] One other point should be noticed. At the trial the court admitted evidence 
with respect to the condition of the car on which the insured had been riding and 
the finding of bottles with the odor of alcohol therein, and also some evidence to 
the effect that other members of the party than the insured had been drinking, but 
excluded evidence offered to show that when members of the party went to the 
hotel shortly before 1 o’clock, two members of the party were so drunk they could 
not make change to pay for the room, and also excluded evidence as to the degree 
or extent of intoxication of some of the members of the party who called at the 
hospital about one o’clock. There was no error in this ruling. It might very well 
be, when a number of persons constitute a party, all or most of whom are drink- 
ing, that some will be under the influence of liquor to a greater degree than others. 
The particular degree of intoxication of other members of the party could not be a 
defense in this action. The point is specifically so ruled upon in several of the 
cases reviewed in the annotations previously cited. 

Because of the errors in the instructions given, the judgment of the court below 
must be reversed, and a new trial granted. It is so ordered. 

Burch, J., dissenting as to paragraph 3 of the syllabus and the corresponding 
portion of the opinion. 

Hutchison, J., dissenting as to paragraph 2 of the syllabus and the corresponding 
portion of the opinion. 

Harvey, J. (dissenting in part). I must differ from my associates on the rule 
of practice stated in syllabus 2 and treated in the opinion. My view is this: There 
is but one time in the trial of a case to a jury when it is important that the in- 
structions be correct, and that is when they are read to the jury. Assuming, as we 
must, that both the court and counsel for the litigants desire controverted issues 
submitted to the jury to be determined in accordance with correct principles of 
law applicable to them; they should, in their respective positions, endeavor to have 
the instructions so framed that this can be done. The pertinent statute (R. S. 60— 
2909) provides, in substance, that the court shall give general instructions to the 
jury on the issues to be determined by them; that if counsel desire special instruc- 
tions to be given they should be requested; and that before reading the instructions 
to the jury the court shall, when requested, “submit the same to counsel on either 
side and give counsel a reasonable time to suggest modifications thereof.” I think 
the statute is designed to carry out the view above expressed. I am well aware 
that the provisions of our old Code for taking the preserving of exceptions by bills 
of exceptions were omitted from our Revised Code, and that it is no longer neces- 
sary to preserve such exceptions with respect to instructions, or any other adverse 
ruling of the court. Cobe v. Coughlin Hardware Co., 83 Kan. 522, 112 P. 115, 31 
L. R. A. (N. S.) 1126. It is enough to show that a particular matter has been called 
to the attention of the court and that an adverse ruling has been made thereon. That 
is true, generally speaking, with respect to rulings arising on pleadings, or on the 
introduction or exclusion of evidence, and there is no reason why it should not be 
true with respect to the giving of instructions. The statute clearly contemplates that 
if counsel for the parties are not satisfied with the instructions as finally prepared 
by the court, they shall request modifications of them. To my mind an instruction 
needs modification if it contains a phrase or sentence placing too strong a burden on 
one of the parties to the action, just as much as if it omitted a phrase or sentence 
necessary to a full and correct statement of the principle of law involved, and that 
it may be erroneous for either reason. My view is that to predicate error on in- 
structions given the record should show that the party complaining had requested 
an instruction differing in substance from that given, which was refused, or that he 
had objected to the instructions as given, which objections were overruled, or that he 
had moved for a modification of the instructions, which motion was denied, or that 
in some other appropriate way he had presented to the trial court the question which 
he urges in this court and had an adverse ruling thereon. It is only by some method 
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of this kind that it can be said that the court’s attention was challenged to the 
matter. I realize that the decisions of the court heretofore have not been very 
definite on this matter. In addition to the cases cited in the opinion, see Rapier v. 
Bank, 105 Kan. 606, 607, 185 P. 888; Wilsey State Bank v. Amend, 107 Kan. 25, 27, 
190 P. 739; Koshka v. Railroad Co., 114 Kan. 126, 217 P. 293; Williams v. Anderson, 
122 Kan. 373, 251 P. 1084; Kopke Bros. Merc. Co. v. California Co-op. Canneries 
Ass’n, 122 Kan. 451, 251 P. 1077; Schmitz v. Schmitz, 125 Kan. 115, 263 P. 1045; 
ao v. Cosens, 125 Kan. 431, 264 P. 1036; Johnson v. Salkeld, 126 Kan. 807, 811, 
271 P. 385. 

A party is not permitted to bury an error in generalities. Brown v. Union Oil 
Co., 114 Kan. 482, 218 P. 998; Collis v. Kraft, 118 Kan. 531, 235 P. 862; State v. 
Bell, 121 Kan. 866, 870, 250 P. 281; Koury v. Rapalino, 124 Kan. 582, 261 P. 578. 
Other cases might be cited. 

Diligent counsel will have investigated the law pertaining to controverted issues 
raised by pleadings that are to be presented to the jury. There is no reason why 
they should not aid the court in preparing the instructions so they state the law 
correctly. It should not be regarded as a time in the trial for the laying of a steel 
trap. I would not go so far as the holding in Skaer v. American Nat. Bank, 
126 Kan. 538, 540, 268 P. 801, which in effect was that not only requested instructions, 
but requested modification of instructions, should be in writing and in proper form. 
That opinion was set aside on the rehearing in that case. Id., 127 Kan. 682, 275 
P. 185. I think the view herein expressed is not only a correct interpretation of our 
statute, but that it would aid the prompt and efficient administration of justice. 
Take this case for example: A substantial sum involved, and expensive trial. Our 
opinion here would end the litigation were it not for the improper instruction. Had 
the court’s attention been called to the phrases objected to on this appeal, no doubt 
they would have been stricken out. If not, the ruling would clearly have been 
error. Now the case must go back to the trial court for the delay and expense of 
another trial, and perhaps another appeal, with the expense and delay necessary 
thereto, before the rights of the parties to this cause can be finally determined. 


McDOWELL v. WASHINGTON FIDELITY NAT. INS. CO. (No.20902.) 
St. Louis Court of Appeals. Missouri. Feb. 4, 1930. 
28 Southwestern Reporter (2d) 1071. 

INSURANCE—PLAINTIFF, SUING ON LIFE AND ACCIDENT POLICY, 

COULD NOT RECOVER DAMAGES FOR VEXATIOUS REFUSAL TO 

PAY AN ATTORNEY’S FEES, WHERE LIABILITY WAS DOUBTFUL. 

Where claims under life and accident insurance policy were treated as one 
claim, and delay in settling claim was due to insurer’s attempt to determine 
whether insured was shot and killed while violating law, or died from gunshot 
wounds or injuries intentionally inflicted by another, plaintiff, suing on policy, 
— not entitled to damages on account of vexatious refusal to pay and attorney's 
ees. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from St. Louis Circuit Court; Frank Landwehr, Judge. 

Action by Martha McDowell against the Washington Fidelity National 
Insurance Company. From a judgment not including damages on account of 
vexatious refusal to pay and attorney’s fees, she appeals. Affirmed. 

Charles A. Lich, of St. Louis, for appellant. 

Martin Farrow, of St. Louis, for respondent. 

Nipper, J. This is an action brought by plaintiff, who is appellant here, against 
the defendant insurance company, on two policies of insurance on the life of 
Horace McDowell. One is a straight life policy, and the other an accident policy. 

The petition is in two counts. Count No.1 is to recover under the life policy, 
and count No. 2 is to recover under the accident policy. The life policy provided 
that benefit would not be paid for injuries, fatal or otherwise, sustained while 
or in consequence of violating the law. This policy was for $155. The accident 
policy provided for the payment of $100 in the event of natural death, and 
$1,000 in case of accidental death. The accident policy provided that there 
should be no payment for accidental death resulting from gunshot wounds, or 
for injuries intentionally inflicted by any other sane or insane person, or while 
fighting or violating any law, or homicide, or attempt thereat. 
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The evidence shows that the insured was shot and killed by one Blanche 
Wallace, in the city of Chicago, IIl., in the month of February, 1927. The evi- 
dence as offered on the part of plaintiff discloses that a Mrs. Baker was con- 
ducting a rooming house in the city of Chicago, and that the insured went to her 
rooming house about 7:30 o’clock one evening. After he was there about 10 
minutes, he was followed by Blanche Wallace. Miss Wallace rang the doorbell 
and some occupant of the rooming house went down the steps to open the door. 
When she opened the door she was met by Blanche Wallace, who appeared to be 
intoxicated. This witness then went upstairs, and the insured came to the head 
of the stairs, being told to go down and see who it was that wanted to see him. 
Miss Wallace either followed insured or met him on the stairway, and some 
difficulty arose and they began fighting on the steps. They then went outside 
the house, and a few minutes later it was reported that insured was shot, and 
that Blanche Wallace was held for the shooting. When Miss Wallace saw Mc- 
Dowell, she cursed him and told him to come on down, and then there is some 
evidence that she grabbed him. The evidence would indicate that she shot and 
killed him in a fit of jealousy. This took place in February, 1927. 


In June of the same year, the plaintiff employed Mr. Lich, an attorney in 
the city of St. Louis, in her effort to recover the amount of these policies. It 
appears that Mr. Lich was in possession of the life policy, the accident policy 
being in the possession of the defendant. He immediately advised defendant of 
this fact, and the defendant then advised Mr. Lich that no proofs of death had 
been furnished, except a brief statement from the coroner to the effect that the 
deceased was murdered, and that the matter was being held in abeyance pending 
the outcome of the murder trial, in order to determine what the circumstances 
were, and the amount that would be due. Mr. Lich was advised in this letter 
that, if the trial had been held and the facts determined, the case could be 
disposed of at an early date. Mr. Lich answered this letter by telling the defend- 
ant that, upon examining the life policy, the only one he had in his possession, 
he failed to see where it would make any material difference whether the insured 
was murdered or whether he died from natural causes. He informed the 
defendant that he did not have the accident policy before him, but asked for a 
copy of the same. 

To this letter the defendant replied on July 5th, asking Mr. Lich to refer to 
paragraph 3 of the policy, and see if it set forth the conditions under which 
indemnity is not payable, as this information would materially assist the defendant 
in straightening the matter out. Mr. Lich was also advised that they did not 
have the accident policy, but that it might be in the local office if the beneficiary 
did not have it. Mr. Lich was also advised, in a letter dated July 15th, that no 
proofs were ever furnished, other than a brief statement from the coroner, 
and as to whether the deceased was violating any law would depend upon the 
circumstances leading up to the killing; that these facts would undoubtedly be 
brought out in the trial of the party who did the killing, and if Mr. Lich had any 
of the particulars, to advise it, as it would like to get the matter disposed of. 
Mr. Lich then wrote them, asking for blank forms upon which to submit proofs 
of death, which was done. He also asked defendant in this letter if it could not 
dispense with certain forms, as he did not have the evidence in his possession. 
To this letter defendant replied, asking Mr. Lich if he could not provide it with 
a copy of the minutes of the coroner’s inquest. Mr. Lich advised defendant that 
he had made several efforts to get possession of a copy of these minutes, but 
could get no response from the coroner of Cook county, Illinois. He also 
advised defendant that, as it was on the ground, it could possibly obtain this 
information easier than he could, and asked that such be done, he offering to 
pay the expenses. To this letter defendant replied, under date of August 22d, 
that one of its representatives had looked over the records of the coroner, but 
that these records were not very complete; that they indicated that deceased 
had struck Blanche Wallace before she shot him; that the district attorney’s 
office had advised that the trial of Blanche Wallace would be held in September, 
at which time all the facts would be brought out; that, if this was satisfactory 
to Mr. Lich, it would undertake to get the evidence and dispose of the claim in 
accordance with the facts as they were shown at the trial. To this letter Mr. 
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Lich replied the next day, stating that he did not like to hold the case up so 
long, but, if it could be disposed of dyring September or October, he was willing 
to wait until after the trial, but, if the trial should be deferred to a later time, 
he would have to ask that some decision be made by defendant, or he would be 
obliged to institute suit. There was some other correspondence, not important; 
Mr. Lich insisting all the time that defendant either pay the claim or a suit 
would have to be instituted. 

Blanche Wallace was acquitted at the trial, and defendant advised plaintiff's 
counsel on November 9, 1927, that they had had one of their representatives go 
to the district attorney’s office in Chicago to get the facts, which they would 
have in a few days, and would advise him. Mr. Lich testified as to his expenses 
in connection with the litigation, and also stated that he had all the way through 
demanded the aggregate amount of the face of the two policies. 

Defendant offered in evidence minutes of the coroner’s inquest, which showed 
that deceased came to his death on February 23, 1927, and recommended that 
Blanche Wallace, colored, be held on a charge of murder. The certificate of 
death showed that defendant was shot and killed by Blanche Wallace, apparently 
in a fit of jealousy. At the conclusion of the evidence the court instructed the 
jury to find in plaintiff’s favor in the sum of $155, with interest at the rate of 
6 per cent., on the first count of the petition, and under the second count a 
peremptory instruction was given, to find for plaintiff in the sum of $100, with 
interest at the rate of 6 per cent. 

_ Plaintiff, in due time and proper manner, has appealed from this action of the 
trial court, and urges as grounds for reversal here the trial court’s action in re- 
fusing to permit the jury to award plaintiff damages on account of vexatious re- 
fusal to pay, and attorney’s fees, especially as to the first count of petition. It is 
also insisted that defendant waived the provision of the policy exempting it from 
liability under count 2 of the petition, because, from the evidence introduced, it is 
disclosed that it claimed exemption only on the ground that deceased may have 
been violating the law. 

The argument of learned counsel for plaintiff we do not think is sound. It 
must be remembered that an examination of this record reveals the fact that both 
these claims were being considered together all the time, and defendant was seeking 
to get the information and facts as to how the killing actually took place, not for 
the purpose of determining liability, but for the purpose of determining the extent 
and amount of the liability. 

If deceased came to his death as a result of gunshot wounds, or injuries inten- 
tionally inflicted upon him by another person, there would be no liability under the 
accident policy for the $1,000. If he died as a result of injuries sustained while 
violating the law, there would be no liability under the life policy. Now in order 
to determine the amount of the entire claim, whether it was to be $100 or $255, 
or whether there was to be any liability at all on the life policy, it was important 
that the defendant should have the information as to whether or not deceased was 
violating the law at the time he was killed. There was some delay after the verdict 
of the jury acquitting Blanche Wallace. The verdict might be some indication, at 
least, that she was not to blame. 

While plaintiff’s counsel testified that he was asking for the full amount of each 
policy all the time, there is nothing in the record to indicate that he ever requested 
the payment of any specific amount on either policy, nor is there any evidence that 
defendant ever offered any specific amount in payment of either policy. As stated 
above, they were treated as one claim, and the defendant appeared to be very 
anxious to obtain the facts as to whether or not deceased was violating the law at 
the time he was shot and killed by Blanche Wallace. 

The action of the trial court, we think, was entirely correct, and there is no 
error in this record authorizing or justifying a reversal of this judgement. 

The judgment is accordingly affirmed. 

Becker, J., concurs. 

Haid, P. J., absent. 





Hesse v. Travelers’ Ins. Co. 


HESSE v. TRAVELERS’ INS. CO. 
Supreme Court of Pennsylvania. Jan. 6, 1930. 
149 Atlantic Reporter 96. 

1. INSURANCE—INSURED’S DEATH FROM ANA:STHETIC DUE TO 
HYPERSUSCEPTIBILITY TO PARTICULAR ANASSTHETIC HELD 
NOT RESULT OF “BODILY INJURIES, EFFECTED DIRECTLY AND 
INDEPENDENTLY, THROUGH EXTERNAL, VIOLENT, AND ACCI- 
DENTAL MEANS.” 

Under policy insuring against loss resulting from bodily injuries, effected 
directly and independently of all other causes, through external, violent, and 
accidental means, ihsurer was not liable for death of insured from anesthetic 
during operation, where efficient, predominant, or proximate cause of death was 
hypersusceptibility of individual to particular anesthetic. 

(For other cases, see Insurance, Dec. Dig. § 466.) 


2. INSURANCE—COURT MUST FIRST DETERMINE, UNDER UNAM- 
BIGUOUS LANGUAGE OF POLICY, WHAT LOSS INSURED AGAINST 
WAS. 

Before court applies settled rule that policy of insurance is to be so con- 
strued as to make certain that beneficiary is not deprived of indemnity pro- 
vided for, it must first determine, under plain language of policy, if such language 
is untechnical and unambiguous, what loss insured against was. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

Frazer, Kephart, and Sadler, JJ., dissenting. 

j Appeal from Court of Common Pleas, Allegheny County; Harry H. Rowand, 

udge. 

Action by Lillian Bethel Hesse against the Travelers’ Insurance Company. 
From an order refusing to set aside a nonsuit, plaintiffs appeal. Affirmed. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, 
Sadler, and Schaffer, JJ. 


Elverton H. Wicks and Bialas, Ryan, McIntyre & Mackrell, all of Pittsburgh, 
for appellant. 


Samuel W. Pringle and Dalzell, Dalzell & McFall, all of Pittsburgh, for 
appellee. 


SIMPSON, J. Plaintiff, the beneficiary named in a policy of insurance issued by 


by defendant, brought suit thereon; the trial judge entered a nonsuit, which the 
court in banc refused to set, aside, and from that judgment the present appeal is 
taken. The policy insures “against loss resulting from bodily injuries, effected 
directly and independently of all other causes, through external, violent and 
accidental means,” and upon this clause plaintiff necessarily relies for recovery. 
In our opinion the judgment appealed from must be affirmed. 


{1, 2] The facts regarding the insured’s death are not disputed. He was 
suffering from a disease of one of the kidneys, which had been progressively 
growing worse. As a result of a careful examination, his physicians concluded 
it was necessary to perform an operation, and that he was in proper condition 
to have it done. They advised him of the necessity, that the operation would 
be a major one, consisting of the removal of the diseased kidney, and that he 
would have to be anzsthetized by a specified anesthetic, which was considered 
to be the safest one known. The insured consented and selected the operating 
surgeon. The anesthetic was properly administered and the operation skillfully 
performed, without any slip, mischance, or mistake, and without resulting in 
a hemorrhage or shock. After it was completed and while the doctors were 
closing the wound, the patient suddenly stopped breathing, and all efforts to 
revive him failed. All the physicians testified that such a result was exceedingly 
rare, occurring perhaps once in a hundred thousand administrations, that the 
reason why it ever occurred was unknown; and that the death was known as an 
anesthetic death, due to the hypersusceptibility of the particular individual to 
the particular anesthetic. No complaint is now made of anything that was done 
or left undone before, during, or after the operation, but only that a death 
occurring under such circumstances was within the clause of the policy above 
quoted. To this we cannot agree. Before we apply the settled rule that a policy 
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of insurance is to be so constructed as to make certain that the beneficiary 
is not deprived of the indemnity provided for, we must first determine, under 
the plain language of the policy, if its language is untechnical and unambiguous, 
as here it is, what was the loss insured against. 14 R. C. L. 925; Northern 
Assurance Co.v. Grand View Building Assn, 183 U. S. 308, 22 S. Ct. 133, 46 L. Ed. 
213; Smith v. National Life Ins. Co., 103 Pa. 177, 182, 49 Am. Rep. 121; Levington 
v. Ohio Farmers’ Ins. Co., 267 Pa. 448, 451, 452, 110 A. 295. This essential rule 
in the construction of insurance as well as all other contracts compels us to 
decide the present case against appellant. 

Even if we assume that the operation was a bodily injury within the meaning 
f the policy, we have it admitted that the insured’s death did not result from 
the operation, but solely from the anesthetic, neither the administration nor 
the effect of which could possibly be a bodily injury, certainly not, under the 
facts above recited, a bodily injury “through * * * accidental means.” There 
were no accidental means; all those employed were intentional. Nor, if appel- 
lant could escape this fact, would she be greatly helped, for decedent’s “bodily 
injuries [were not] effected directly and independently of all other causes” through 
such means. On the contrary, admittedly the effective cause was his hypersus- 
ceptability to the particular anesthetic. Defendant did not insure against a loss 
resulting from such a cause; yet admittedly it was at least a contributing cause 
of the death, which did not result “independently” of it, and this alone is sufficient 
to exclude liability under the policy. . 

Kelley v. Pittsburgh Casualty Co., 256 Pa. 1, 100 A. 494, 495, relied on as 
compelling an opposite conclusion, does not do so. In that case plaintiff slipped 
on icy ground, and thereby sustained an injury to his abdomen, to recover for 
which that suit was brought. The casualty company defended on the ground 
that plaintiff had adhesions of the bowels, following a previous operation for 
appendicitis, and “that if those adhesions had not existed the accident to the 
plaintiff would not have had any serious results.’ The jury were told “that the 
plaintiff could not recover unless the testimony showed to their satisfaction that 
the slipping of the plaintiff as described by him was the sole, efficient cause [of 
the injury} * * * and that no other cause contributed” thereto. The legal 
principle applicable to that situation was stated to be that “the phrase ‘resulting 
directly, independently, and exclusively in death’ refers to the efficient, or, as 
some courts speak of it, the predominant cause of death at the time it occurs. 
In other words, it means the proximate cause.” It will be noticed, however, 
that there the insurance company could have ascertained the existence of the 
adhesions, if a proper examination had been made, while here plaintiff’s hyper- 
susceptibility to the anesthetic could not possibly have been discovered. It 
will be recalled also that here there was no accident, as that word is ordinarily 
used, but that the efficient, predominant, or proximate cause of decedent’s death 
was the hypersusceptibility referred to, and without this the death would never 
have occurred. 

The judgment of the court below is affirmed. 


Frazer, J. (dissenting). Plaintiff sued to recover from defendant the amount 
of an accident insurance policy insuring her husband against “bodily injuries 
effected directly and independently of all other causes, through external, violent 
and accidental means.” A compulsory nonsuit was entered by the trial judge 
at the close of plaintiff's case, and the present appeal was taken from the re- 
fusal of the court below to take it off. 


Deceased was suffering from a diseased kidney, and after several acute 
attacks a medical examination was made, during which the presence of a kidney 
stone was discovered and the kidney itself so far destroyed as to be useless. 
An operation was recommended for the removal of the diseased organ, and it 
was decided to use nitrous oxide and)oxygen as an anesthetic. The physicians 
made the usual preliminary examination of the patient and decided his physical 
condition was proper for an operation, and, while his blood pressure was some- 
what low, this was considered no cause for alarm, and did not in any way con- 
tribute to the result which followed. The anzthesia was administered in the 
usual way by an expert, and there was nothing in the inductive stage tending 
to show unusual circumstances or conditions in the patient, but, on the con- 
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trary, his reactions were normal, and his pulse .remained normal throughout 
the operation. Although at one time during the operation the patient experienced 
difficulty in breathing, this situation was relieved at once by removal of what 
was referred to as a shelf, placed under the patient’s abdomen for the purpose 
of rendering the kidney more accessible for the operation. After this device 
was removed or lowered, the patient resumed normal breathing, and further 
dfficulty was not encountered until the completion of the operation and the 
operator was in the act of closing the wound, when the patient ceased breath- 
ing. He was immediately given artificial respiration, and all known remedies 
were resorted to for reviving him, but without effect. Three doctors who were 
present and assisted in the operation testified the anesthetic was the cause 
of death. They testified further that such deaths were extremely rare, and 
death was unexpected in this case; there being nothing in the patient’s condi- 
tion to give warning. The testimony is that nitrous oxide and oxygen had been 
considered the safest anesthetic known, and the only explanation the doctors 
could give was that the patient had “an intolerance or idiosyncrasy to the gas 
anesthetic,” and there was nothing in the reaction of the patient to indicate 
he had such idiosyncrasy, which the doctors referred to as a condition and not a 
disease. 


We find medical testimony to the effect that hypersensibility to anzsthesia, 
if present in a patient, would always appear immediately upon the anesthetic 
being administered, but there is no known way of determining beforehand the 
presence of such condition in the patient. One physician, in response to ques- 
tions asked by the court testified as follows: “Then do I understand that an 
anesthetic death is due to some unforeseen or unexpected condition of the 
patient, or what? A. Well, not necessarily so. It should be that way. If 
everything had been done beforehand to determine a man’s capability of taking - 
an anesthetic and, by all the rules that we observe we consider him a safe risk 
and death would occur, why, I should say there is nothing more that could 
be done, that it is unexpected. Q. Would that be due then to some condition 
of the patient that could not be determined? A. Well, I suppose it would. 
To be candid, I don’t know. I suppose it would. Q. Then do you mean by 
that that you cannot tell what was the cause of death in this case except that 
he died while under the anesthetic? A. He died an anesthetic death. Now, why he 
died an anesthetic death, I don’t know. Q. Why do you say he died an anesthetic 
death? A. Because he died of nothing else. Q. And that would be due to what? A. 
Do you mean other things he might have died of ? Q. No, that he died an anesthetic 
death? A. Because there was not any reason for the man to die and he did die that 
quick. The operation was done expeditiously, there was no hemorrhage, there was no 
shock. Ordinarily a kidney operation is an easy operation, and it was without 
any special technical difficulty and the man showed no evidence of doing badly 
from the operation. Why should he die? There was no bleeding and no rough 
manipulation to produce shock. I know he had no symptoms of shock. Now, 
why should he die? And he just died that quick. So it must have been an an- 
esthetic death. Q. Would that be due to some condition of the patient that 
you could not determine? A. Well, possibly so; I don’t know. To be candid, 
I do not know. They are so rare that we don’t get a chance to make much of 
a study of them, they occur so infrequently.” 

The court below in its opinion refusing to take off the nonsuit, stated it 
was the duty of plaintiff to show that something unforseen, unusual, unexpected, 
or unintended occurred during the operation, and that this something caused 
insured’s death, and that plaintiff had failed to meet this burden of proof. 


Various definitions have been given of the word “accidental.” In Hey v. 
Guarantor’s Liability Indemnity Co., 181 Pa. 220, page 224, 37 A. 402, 59 Am. St. 
Rep. 644, “accident” is defined as follows: “The definitions of an ‘accident,’ as 
given in the Century Dictionary, are among others, as follows: ‘(1) In general, 
anything that happens or begins to be without design, or as an unforeseen event. 
(2) Specifically, an undesirable or unfortunate happening; an undesignated harm 
or injury; a casualty or mishap.’ In Bouvier’s Law Dictionary [vol. 1, p. 101], 
‘accident’ is defined as ‘an event which, under the circumstances, is unusual, and 
unexpected by the person to whom it happens. The happening of an event 
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without the concurrence of the will of the person by whose agency it was caused; 
or the happening of an event without any human agency.’ In Anderson’s Law 
Dictionary the following definitions of ‘accident’ are given, with citation of 
authorities: ‘An event or occurrence which happens unexpectedly, from uncon- 
trollable operations of nature alone, and without human agency; or an event 
resulting undesignedly and unexpectedly from human agency alone, or from 
the joint operation of both. An event from an unknown cause, or an unusual 
or unexpected event from a known cause; chance, casualty.’ A definition cor- 
responding substantially with those quoted above may be derived from our own 
case of North American Life & Accident Ins. Co. v. Burroughs, 69 Pa. 43 [8 
Am. Rep. 212]. The principle of that decision is that an accident is an unusual 
or unexpected result attending the operation or performance of a usual or neces- 
Sary act or event.” 


A definition applied in the federal courts is found in Continental Casualty Co. v. 
Willis (C. C. A.) 28 F. (2d) 707, 61 A. L. R. 1009, in which case it was held that 
death resulting from septicemia caused by germs entering through an abrasion on 
the finger was accidental within the meaning of that term in a policy of accident 
insurance. The court discussed generally the question here involved, and gave the 
following definitions of the word “accident” (page 709 of 28 F. (2d): 


_ “ ‘An effect which is the natural and probable consequence of an act or course 
of action is not an accident, nor is it produced by accidental means. It is either 
the result of actual design, or it falls under the maxim that every man must be 
held to intend the natural and probable consequence of his deeds. On the other 
hand, an effect which is not the natural or probable consequence of the means which 
produced it, an effect which does not ordinarily follow and cannot be reasonably 
anticipated from the use of those means, an effect which the actor did not intend 
to produce and which he cannot be charged with the design of producing, * * * 
is produced by accidental means. It is produced by means which were neither 
designed nor calculated to cause it. Such an effect is not the result of design, 
cannot be reasonably anticipated, is unexpected, and is produced by an unusual 
combination of fortuitous circumstances; in other words, it is produced by acci- 
dental means’ Western Com. Travelers’ Ass’n v. Smith, 29 C. C. A. 223, 85 F. 401, 


” "9 ce 653, approved in Aftna Ins. Co. v. Brand (C. C. A. 2d) 265 F. 6, 13 A. 
a. OD. 


“Mr. Justice Blatchford, speaking for the Supreme Court of the United States, 
says: ‘If a result is such as follows from ordinary means, voluntarily employed, in 
a not unusual or unexpected way, it cannot be called a result effected by acciden- 
tal means; but if, in the act which precedes the injury, something unforseen, un- 
expected, unusual occurs, which produces the injury, then the injury has resulted 
through accidental means.’ [United States] Mutual Accident Ass’n v. Barry, 131 
U.S: 100; 9 S$. Ct: 755, 33:L: Eds G0." 


Although it is difficult to lay down a general rule for guidance in all cases, 
the foregoing definitions and their application in the decisions referred to seem to 
support the following general conclusions: 


First. An accident is an event that takes place without expectation, whether 
it be from an unknown cause or from an unusual effect of a known cause. 

Second. It is the cause and not the consequence which must be considered in 
determining the character of the event, and, however unexpected the result may be, 
it is‘not accidental unless there was something unexpected in the cause or means 
which produced the result. 


Third. The result must be such as is not the natural and probable consequence 
of the means which produced it, and does not ordinarily follow and cannot reason- 


ably be expected to follow from the use of those means, and a result which the 
actor did not intend to produce. 


The exact point in issue here has not been decided in this state, although the 
decision in Lane v. Horn & Hardart Baking Co., 261 Pa. 331, 104 A. 615, 13 A. L. 
R. 963, wherein it was held that a heat stroke suffered by a workman while per- 
forming his usual duties was an accident within the Workmen’s Compensation Act, 
is very similar to the present. It was stated in the opinion (page 335 of 261 Pa., 
104 A. 617) that “the casualty was attributable solely to the unexpected and violent 
effect of the heat upon the physical structure of deceased’s body, and this was 
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properly held by the Compensation Board and the court below to be an accidental 
death within the meaning of the act.” 

See, also, the further statement in the opinion of above case (page 334 of 
261 Pa., 104 A. 616) to the effect that cases cited were “illustrative of the liberal 
views entertained by the courts as to the meaning of the term ‘accident’ in deter- 
mining liability for death or personal injury.” 

In Bloom v. Brotherhood Accident Co., 85 Pa. Super. Ct. R. 398, the insured, 
by reason of a mistake of a pharmacist in filling a prescription, died as a result 
of drinking poison. This was held to be an accidental death. 

In Beile v. Travelers’ Protective Ass’n of America, 155 Mo. App. 629, 135 S. 
W. 497, the assured died from the effects of the administration of chloroform by 
a physician preparatory to a surgical operation. The question whether death was 
accidental within the meaning of the policy was submitted to the jury, and a 
verdict rendered in favor of plaintiff. This verdict was set aside by the circuit 
court, but the Court of Appeals later reversed the circuit court and entered judg- 
ment on the verdict. It there appeared the method adopted for administering 
chloroform was to gradually drop the anesthetic on a mask placed over the pa- 
tient’s face. During this operation the patient died instantly, and before the op- 
eration had been begun. The testimony of the physician was to the effect that 
the ‘subject’s heart had been examined before administering the chloroform, and 
he was found to be in first-class condition for the administration of the anesthetic 
and for the operation. The cause of death was dilation of the heart due to the 
administration of the chloroform. In other words, there was a hidden or unknown 
disease or condition of the heart which made the giving of chloroform dangerous 
to this particular person, and the result was one not to be anticipated in the or- 
dinary course of events. 

In Brown v. Continental Casualty Co., 161 La. 229, 108 So. 464, 45 A. L. R. 
1521, a°’physician died as a result of excessively inhaling chloroform, a narcotic he 
was in the habit of using to relieve headache and insomnia. The evidence in- 
dicated the overdose of chloroform was due to the fact that the doctor had fallen 
asleep while in the act of inhaling the liquid. The court held that death was due 
to accidental means; the element of unexpectedness being that deceased inhaled 
more chloroform than he intended or expected to inhale. 

In AXtna Life Ins. Co. v. Brand (C. C. A.) 265 F. 6, 13 A. L. R. 657, a sur- 
geon in closing the incision after an operation punctured with his needle an artery 
which was not in the place where usually found in a normal person, and, as a re- 
sult, a blood clot formed which later resulted in death. It was held death was 
due to accidental means because the result was due to the fact that the artery was 
in a place where it ought not to have been. 


A case almost identical with the present is Mutual Life Ins. Co. v. Dodge (C. 
Cc. A.) 11 F. (2d) 486, 59 A. L. R. 1290, where death of the insured resulted from 
local administration of novocaine preliminary to an operation; the evidence being 
that death was due to the hypersusceptibility of the insured to the drug. 
The court held death was due to accidental means because not the natural 
and probable consequence of the administration of novocaine, and could not 
reasonably have been anticipated to follow therefrom. The Supreme Court 
of the United States refused a certiorari in this case. 271 U. S. 677, 46 S. 
Ct. 629, 70 L. Ed. 1147. The same conclusion was reached, under similar circum- 
stances, in a carefully considered opinion by the Supreme Court of Minnesota. 
Taylor v. New York Life Ins. Co., 176 Minn. 171, 222 N. W. 912, 60 A. L. R. 950. 
; In Pope v. Prudential Ins. Co. (C. C. A.) 29 F.(2d) 185, where death resulted 
from rupture of a vein following removal of clamps used during a kidney op- 
eration, it appearing the rupture was the result of a formation of the parts of the 
particular person and could not have been avoided by the exercise of skill or pre- 
caution; there was, however, evidence that the danger of such result was inherent 
in such operation. It was held the resulting death was not due to accident; that 
the insured or those acting with his consent did precisely what they intended to do 
and in the way which they intended, knowing that injury often did result and 
might be unavoidable; that there was no slip or misstep in the performance and no 
ignorance of any material factor which produced the result. 


—= . . 
_ The logical conclusion from the definitions given above and their applications 
in the various jurisdictions is that death in the present case was caused by acci- 
dental means. First, it was an unusual effect of a known cause, to Wit, the ad- 
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ministering of the anzsthetic preparatory to the operation. Second, the hypersus- 
ceptibility of the patient to the drug, which was unknown to him and his physician, 
was the unexpected feature of the cause (the administration of the nitrous oxide) 
which produced death. Third, the result was not the natural and probable con- 
sequence. of the drug, but it was unusual and wholly unexpected and could not 
have been reasonably anticipated. It is true the insured assumed all the usual 
risks and dangers incident to the operation. Had death resulted from shock, for 
example, though the surgeon performed the operation in a skillful manner and 
without slip or misstep in the performance, and with full knowledge of all natural 
factors, such death would have been a probable consequence which, though not 
intended or expected, was one of the usual risks attending major operations and 
consequently one which the patient was bound to anticipate might occur. The 
evidence here, however, is that the operation did not in any respect contribute to 
the result except, of course, in so far as it made necessary administration of the 
anesthetic as a preliminary step; and, while it is true such act was an intentional 
one performed in the usual manner, the unusual and unexpected feature of the 
case was the application of the anesthetic, which it is conceded was as a rule 
harmless, to an individual who, unknown to the physician or the patient, had an 
idiosyncrasy or a hypersusceptibility to the drug—a condition which was so rare 
and unusual that none of the doctors had observed it in his experience and which 
could not be predetermined by any known method. The result from such a cause 
was not a natural or a probable result of administering the drug, or one which 
the patient was bound to anticipate, and was accordingly accidental. 

This conclusion is not only in accord with the weight of authority in other 
jurisdictions, but also follows the general rule which holds that, where there is a 
doubt as to the meaning of a clause in a policy of insurance, a construction most 
favorable to the insured will be adopted. Francis v. Prudential Insurance Co., 
243 Pa. 380, 390, 90 A. 205; Krebs v. Philadelphia Life Insurance Co., 249 Pa. 330, 
334, 95 A. 91, Ann. Cas. 1917D, 1184. An examination of policies issued by acci- 
dent companies indicates that, where there is an intention to relieve from liability 
in cases such as this, an express provision against loss from surgical operations is 
inserted in the contract. 

Having shown that death resulted from an accident, it remains to be considered 
whether it was brought about directly and independently of other causes through 
external and violent means. That the death was caused directly by the anesthetic 
all doctors agree. There is ample authority for the conclusion that, if the cause 
of the injury or death be shown to be due to accidental or unnatural means, this 
imports that it is also due to external and violent means, even though there be no 
actual external violence in the ordinary sense of the word. Thus the means have 
been held external and violent where death was due to inhalation of gas (Paul v. 
Travelers’ Insurance Co., 112 N. Y. 472, 20 N. E. 347, 3 L. R. A. 443, 8 Am. St. 
Rep. 758), to drowning (De Van v. Commercial Travelers’ Mut. Acc. Ass’n, 92 
Hun, 256, 36 N. Y. S. 931, affirmed 157 N. Y. 690, 51 N. E. 1090; United States 
Mutual Accident Association v. Hubbell, 56 Ohio St. 516, 47 N. E. 544, 40 L. R. A. 
453), to freezing (North West Commercial Travelers’ Association v. London 
Guarantee Co., 10 Man. 537), to poison taken by mistake (Healey v. Mutual Acci- 
dent Association, 133 Ill. 556, 25 N. E. 52, 9 L. R. A. 371, 23 Am. St. Rep. 637; 
North West Mutual Accident Association v. Tuggle, 39 Ill. App. 509). The same 
view was taken by this court in Pickett v. Insurance Co., 144 Pa. 79, 22 A. 871, 13 
L. R. A. 661, 27 Am. St. Rep. 618, where there was a claim for death which re- 
sulted from inhaling poisonous gas in a well into which the insured had descended 
to make repairs to a pump. It was held that death resulted from external and vio- 
lent causes, notwithstanding an express provision in the policy that it should 
not cover death resulting from inhalation of gas; this provision being construed 
to mean a voluntary and intelligent act by the insured, and not an involuntary and 
unconscious one. It was stated in the opinion of the court (page 91 at 144 Pa. 


22 A. 872): 


“As was said in Paul v. Insurance Co., 112 N. Y. 472, 20 N. E. 347 [3 L. R. A. 
443, 8 Am. St. Rep. 758], (which in principle rules this case): ‘As to the point 
raised by appellant, that the death was not caused by external and violent means, 
within the meaning of the policy, we think it a sufficient answer that the gas 
in the atmosphere, as an external cause, was a violent agency, in the sense that 
it worked upon the intestate so as to cause his death. That a death is the result 
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of accident or is unnatural imports an external and violent agency as the cause.’ 
* * € 

“The cause of death came from outside as surely as would a rifle ball, or 
water in the case of drowning. The escape of gas into the room was violent in 
the same sense that would be the flow of water into a wrecked vessel. In 
either case, the external means constitute the cause which produces death.” 

In Bloom v. Brotherhood Accident Co., 85 Pa. Super. Ct. R. 398, it was held 
that death due to a mistake in taking a poison instead of a drug which deceased 
intended to take resulted from external and violent means. 

The only remaining question is whether death resulted from the cause al- 
leged, independently of other causes. In the majority opinion of the court it is 
stated that the injuries were not effected by the administering of the drug in- 
dependently of all other causes, but that the cause was hypersusceptibility to 
a particular anesthetic. This same reasoning, however, might be applied to the 
case of any injury which produces a result depending to some extent upon the 
physical condition or peculiarities of the person on whom the injury is inflicted. 
If, for instance, the individual had a latent disease or a weak heart, an injury 
to such person might prove fatal, although in the case of an ordinary person 
it would not necessarily or even probably produce such result. In all such 
cases applying the rule stated in the majority opinion, the question whether the 
injuries resulted from the blow independently of other causes would depend 
upon proof rather than upon the nature of the injury. 


What seems to be the proper rule was stated in the case of Kelley v. Pitts- 
burgh Casualty Co., 256 Pa. 1, 199 A. 494, where plaintiff was injured by twisting 
his body in an unusual position in endeavoring to avoid a fall on slippery ground. 
It appeared plaintiff was afflicted with intestinal adhesions which, according to 
medical testimony, made the result possible, and but for the existence of such 
adhesions the injury would not have resulted, or, stated conversely, had it not 
been for the accident, the adhesions would never have inconvenienced plaintiff. 
In the opinion of the court below, which was affirmed by this court on appeal, 
sustaining a verdict for plaintiff, it was said (page 6 at 256 Pa., 100 A. 495): “ ‘If 
disease, while existing, be but a condition, and the accident the moving, sole, 
and proximate cause of the death, the exception in the policy will not relieve 
the insurer for death so caused. * * *” Page 7 of 256 Pa. 100 A. 495: “‘The 
fact that the physical infirmity of the victim may be a necessary condition to the 
result does not deprive the injury of its distinction as the sole producing cause. 
In such case disease [and] low vitality do not arise to the dignity of concurring 
causes, but, in having deprived nature of her normal power of resistance to 
attack, appear rather as the passive allies of the agencies set in motion by the 
injury. * * * Where accidental injury aggravated a disease, and. thereby 
hastened death so as to cause it to occur at an earlier period than it would 
have occurred but for the accident, it is the direct, independent, and exclusive 
cause of death at that time. * * * The phrase ‘resulting directly, independ- 
ently, and exclusively in death’ refers to the efficient, or, as some courts speak 
of it, the predominant, cause of death at the time it occurs. In other words, 
it means the proximate cause. * * * It must be remembered that the policy 
is couched in language chosen by the insurer, and must be given the construction, 
of which it is susceptible, most favorable to the assured. * * * Moreover, 
it is the duty of courts to give such construction to a policy, if the language 
used fairly admits, as will make it of some substantial value and carry out the 
intention expressed therein that liability is incurred where death occurs from 
accidental injury. If liability is to depend upon the physical condition of the 
assured as contributing in some degree to death, then it should be so stated 
plainly in the policy. We are of the opinion that the language of this policy 
does not mean that there shall be no liability in case death results from the 
aggravation of a pre-existing disease.” 


In the present case, the majority opinion states that the effective cause 
was the hypersusceptibility of the deceased to the particular drug. The obvious 
answer is that without the administering of the drug this latent susceptibility 
would never have harmed the insured, just as latent tuberculosis germs may 
exist in the human body without causing harm until a blow or injury arouses 
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them into activity. The opinion of the court also states defendant did not 
insure against loss resulting from such hypersusceptibility of the insured. This 
same statement was, in our opinion, effectively answered in Kelley v. Pitts- 
burgh Casualty Co., supra, by saying that the policy contained no clause limit- 
ing liability when the result of an accident is aggravated or contributed to by 
disease or bodily infirmities or peculiarities. 

The majority opinion would adopt a rule limiting the liability of insurance 
companies to loss only under such circumstances as are expressly covered by 
a clause in the policy, whereas the rule universally applied is that in absence 
of limitation in the policy, liability exists in all cases falling within its general 
provisions, and the burden is on the insurer to point to a clause exempting it from 
liability. There is no clause in the present policy, at least none appears in the 
part printed in the record, limiting liability to only such accidents, the result 
of which are in no manner affected by the presence of bodily ailments or idiosyn- 
crasies, or such accidents as happen to persons who are physically sound and 
normal. It would be practically impossible to conceive of a serious injury to the 
body, the result of which is not in some manner contributed to by the age, 
physical condition, or even mental attitude of the victim toward his injuries. 
Under the majority opinion an accident insurance company would no doubt be 
able to show in many cases, by expert testimony, the existence of a contributing 
cause which helped produce the result, and thus escape liability. In my opinion 
the only logical construction is to hold that, in absence of an express provision in 
the policy, the doctrine of proximate cause must be applied, and, if the external 
force was the proximate cause of a specific result, it is immaterial that a bodily 
condition or ailment existed which contributed in some measure to the result, 
or made the result possible. 

I would reverse the judgment of the court below. 

Kephart and Sadler, JJ., concur in this dissent. 


INTERN ATIONAL TRAVELERS’ ASS’N v. FRANCIS. (No. 4229.) 
Supreme Court of Texas. Jan. 15, 1930. 
23 Southwestern Reporter (2d) 282. 

1. INSURANCE—POLICY MUST SPECIFY WHOLE OF CONTINGENCY 
INSURED AGAINST, INCLUDING EXCEPTIONS, AND GENERAL 
LANGUAGE OF POLICY CANNOT BE LIMITED BY BY-LAWS (REV. 
ST. 1925, ART. 4797). 

Under Rev. St. 1925, art. 4797, requiring policy to specify sum of money 
it promises to pay “upon the contingency insured against, and the number of 
days after the receipt of satisfactory proof of the happening of such contingency 
at which such payment shall be made,” the whole contingency on which payment 
shall be made must be specified in policy, including exceptions, if any, and 
general language in policy naming contingency insured against cannot be limited 
by by-laws. 

(For other cases, see Insurance, Dec. Dig. § 152[1].) 

3. INSURANCE—DEATH FROM INFECTION RESULTING ON PULLING 
WISDOM TOOTH HELD “ACCIDENTAL” AND CAUSED SOLELY 
AND EXCLUSIVELY BY “EXTERNAL. VIOLENT, AND ACCIDENTAL 
MEANS,” WITHIN ACCIDENT POLICY. 

Death resulting from Ludwig’s Angina caused by infection on pulling of 
wisdom tooth by dentist, held “accidental,” and caused “solely and exclusively 
by external, violent, and accidental means,” within accident policy, where such 
infection and results thereof were unusual. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


4. INSURANCE—WHERE ORDINARY MEANS EMPLOYED IN USUAL 
WAY PRODUCE UNEXPECTED AND FATAL RESULT, SUCH RE- 
a. IS DUE TO “ACCIDENTAL MEANS” WITHIN ACCIDENT POL- 
Where normal and ordinary means employed in usual way, instead of pro- 

ducing usual, normal, and expected result, cause happening of an altogether 

different and fatal thing, the result is an “accidental” one within meaning of ac- 
cident policy, because an unknown factor, unexpected and unforeseen, has entered 
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in, and, when such unknown factor is so connected with means employed as to 
be a part and parcel of what would otherwise have been a voluntary act, the means 
employed, though employed voluntarily, take color from the unknown and fatal 
factor and become accidental. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

Error to Court of Civil Appeals of Fifth Supreme Judicial District. 

Action by W. H. Francis, guardian, against the International Travelers’ 
Association. Judgment for defendant was reversed and rendered by the Court 
of Civil Appeals (260 S. W. 938), and defendant brings error. Affirmed. 

Seay, Seay, Malone & Lipscomb, of Dallas, for plaintiff in error. 

Weeks, Morrow & Francis, of Wichita Falls, and Lewis V. Greer, of Dallas, 
for defendant in error. 

Cureton, C. J. The opinion of the Court of Civil Appeals, 260 S. W. 938, 
states the facts in this case quite fully, and we will not relate them further 
than may be necessary to make plain our conclusions. 

Marvin Lee Francis held a life insurance policy issued by the International 
Travelers’ Association, a mutual assessment accident insurance company, char- 
tered under the laws of Texas, and upon his death the defendant in error, as 
guardian of the beneficiaries thereunder, brought this action. The policy was for 
$5,000, payable in the event of death caused “solely and exclusively by external, 
violent and accidental means.” \The insured died on June 26, 1920, from Ludwig’s 
er cag due to an infection following the extraction of a wisdom tooth a few days 
before. 

There is no clause in the policy which would prevent a recovery for an acci- 
dental death resulting by or from a surgical operation or from an infection. The 
by-laws of the association, however, at the time the policy was issued, and at 
all times subsequent thereto, contained’ exceptions and provisions which, if given 
effect, would prevent recovery. The face of the policy contained language which 
was intended to make the exceptions contained in the by-laws a part of the con- 
tract. 

[1] The first question for determination is whether or not the exceptions con- 
tained in the by-laws, but not specified in the policy, may be invoked to defeat re- 
covery. We are of the opinion that the exceptions in the by-laws, in so far as they 
limit the contingency insured against, cannot be given effect, and are not to be re- 
garded as a part of the contract. This is so because of the statute. Revised 
Statutes 1925, art. 4797, which was in effect when the policy sued upon was issued, 
in part declares: 

“Every policy or certificate issued by any such corporation shall specify the 
sum of money which it promises to pay upon the contingency insured against, and 
the number of days after the receipt of satisfactory proof of the happening of such 
contingency at which such payment shall be made. Upon the happening of such 
contingency, such corporation shall be liable for the payment of such amount in 
full at the time so specified, subject to such legal defenses as it may have against 
same. * * *” (Italics ours.) 

[2] This statute plainly states that the policy or certificate shall specify the 
sum of money it promises to pay “upon the contingency insured against,” and 
clearly requires a statement of the “number of days after the receipt of satisfactory 
proof of the happening of such contingency” at which payment of the sum named 
shall be made. These statutory requirements cannot be complied with except by 
stating the contingency insured against. The insistence here is that the specifica- 
tion of the contingency in the broad language quoted from the policy and the re- 
ference to the exceptions in the by-laws is a sufficient compliance with the statute. 
With this we cannot agree. Since it is evident that the contingency must be spe- 
cified in the policy, then under the statute, the whole of the contingency must be 
named; that is, the contingency with all exceptions, if any. We therefore cannot 
look to the by-laws for a limitation on the general language used in the policy 
naming the contingency insured against. The statute governs and controls. The 
language of the policy directing the policyholder to look to the by-laws to ascertain 
the full or limited contingency under which the company agrees to pay, is in direct 
conflict with the statute. The legislative mandate is dominant and must prevail. 
Corporate by-laws cannot be made to repeal or supersede a statute. In fact, the 
statute which requires the specification of the contingency insured against must 
be regarded as entering into and forming a part of the contract, to the same effect 
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as if embodied therein. The restrictive by-laws, in so far as they limit the right 
of recovery for accidental death named in the policy, are not effective, and pass out 
of the case. International Travelers’ Association v. Branum, 109 Tex. 543, 212 S. 
W. 630; Eaton v. International Travelers’ Association (Tex: Civ. App.) 136 S. 
W. 817; Southland Life Ins. Co. v. Hopkins (Tex. Civ. App.) 219 S. W. 254; 
Cooley’s Briefs on Insurance (2d Ed.) vol. 2, pp. 1102, 1138, 1139, 1141, 1143. 

[3, 4] The next question is one of greater difficulty, but after careful consider- 
ation we have concluded that the Court of Civil Appeals was correct in holding 
that death in this case was by accidental means within the terms of the contract. 
The policy was payable upon death caused by “external, violent and accidental 
means.” The trial court found that the death was accidental, but denied recovery 
because of the failure to give notice of death. The Court of Civil Appeals like- 
wise found that death was accidental within the terms of the policy, and, upon the 
conclusion that the notice of death was given as required, reversed and rendered 
the case in favor of the defendant in error. The occasion of the death was a dental 
operation—the pulling of a wisdom tooth and its related treatment. The cause of 
death was an infection which produced Ludwig’s Angina, a result so extraordinary 
and rare, and so unrelated to the surgical act performed, that it must be regarded 
as accidental. The drawing of the tooth and treatment following were of course 
purposeful and not accidental, but the infection was not the necessary or usual 
result of this purposeful act. It was extraordinary, unusual, and very rare. The 
proper surgical act therefore must have been accompanied by something unexpected, 
unforeseen, and improbable. This unforeseen, unexpected, and improbable thing 
was the injection of the pythogenic organisms into the tissues. Just how they 
were injected the evidence does not show with mathematical precision; and in the 
nature of things this can never be done in any case. These organisms do not make 
their presence known by ordinary methods of detection. That they were introduced 
into the tissues at the time of and as a part of the surgical act of extracting the 
tooth and treating the lacerated tissues, seems to be a logical deduction from the 
facts proven. The tooth was extracted by Dr. Tipton, a regularly licensed and 
practicing dentist of the city of Dallas. At the time of the extraction he examined 
the patient and found that there was no swelling of the gums, no redness, and no 
pus. The tooth was not drawn because diseased, but because rather deeply em- 
bedded in the gum. The fact is that there was no infection until the flesh was 
lacerated by the drawing of the tooth. The infection then followed so closely that 
no one has attempted to name a time for the beginning of the infection different 
from that when the tooth was drawn. Dr. Lott, the surgeon who operated in an 
effort to save the life of Mr. Francis, in part testified: 


“Ludwig’s Angina is due to or is a reaction following some kind of an in- 
fection. I do not know the name or names of any other germs that would pro- 
duce this disease other than staphylococcus and streptococcus. I do not know that 
I exactly traced the source of the infection but I got from him a history that in- 
dicated to my mind that he was suffering from the infection from or following 
the extraction of a tooth and naturally I thought that the cause of the infection 
was the extraction of the tooth. * * * 

“Now as to whether Mr. Francis would have died when he did die I think 
that he died from the infection resulting from the pulling of the tooth. * * * I 
naturally assume that the infection following the extraction of his tooth was the 
cause of his death and toxemia or blood poison resulting in Ludwig’s Angina.” 

Dr. Yancey, one of the attending physicians, in part testified: 

“I went to see Mr. Francis at St. Paul’s Sanitarium and I got a history from 
him that he had been sick possibly for three or four days. * * * I made an exam- 
ination of Mr. Francis’ mouth, and when I had finished the examination I got from 
Mr. Francis a history of the fact that he had had a tooth extracted several days 
prior to that examination. * * * 

“T am of the opinion that his condition was due to an infection caused from a 
tooth extraction, which was carried into the structure involved, which resulted in 
what medical science terms Ludwig’s Angina. * * * 

“Tt is my opinion that he would not have died unless the tooth had been pulled. 
It is my opinion now that the extraction of that tooth was the direct cause of that 
trouble. * * * 

“This disease that I have testified about is known as Ludwig’s Angina, and 
the nature of the disease is that it is an inflammation of the tissues beneath the jaw 
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bone and about the floor and walls of the mouth, and it really follows or is the 
result of some infection. * * * I did not find any evidence of any source of in- 
fection other than where the tooth had been extracted that would have caused that 
condition.” 

The finding of the trial court as to the relationship between the extraction of 
the tooth and the infection is stated by plaintiff in error in its application as follows: 

“In a trial before the court, the court found as a fact that on the 17th day of 
June, 1920, M. L. Francis had a wisdom tooth extracted by a dentist in the city 
of Dallas, and received as a result thereof an infection of strepto-cocci which 
caused blood poisoning to set in which resulted in his death on June 26, 1920. The 
trial court further found that such an infection from the extraction of a tooth to 
the extent that it is fatal was a situation feared by such operation, but which rarely 
occurs.” 

The Court of Civil Appeals found: 

“On June 17, 1920, the insured had a wisdom tooth extracted by a dentist in 
the city of Dallas. Infection from the operation resulted in Ludwig’s angina, from 
which he died. Infection was an unforeseen, unexpected, and unusual result in 
such cases, and Ludwig’s angina was unusual, unforeseen, and unexpected in such 
cases, and death from this or these causes was unforeseen and an unusual result. 

“The infection was caused either by the entrance of germs on the dental in- 
struments used or from cotton used by the dentist in his treatment or from some 
other means; at all events, germs found their way into the tooth socket, did their 
deadly work, producing the unusual, unlooked for, and unforeseen result, death.” 

There is no serious contention here but that the death of the insured was acci- 
dental; but the insistence is that the facts do not show that it was caused “solely 
and exclusively by external, violent and accidental means.” In effect the insurance 
company here insists that there is a distiriction between policies which insure against 
accidental death and those which insure against death by accidental means. This 
court has heretofore recognized this difference in the meaning of insurance contracts. 
Bryant v. Continental Casualty Co., 107 Tex. 582, 589, 182 S. W. 673, L. R. A. 
1916E, 945, Ann. Cas. 1918A, 517; International Travelers’ Association v. Ross 
(Tex. Com. App.) 292 S. W. 193; Robinson v. A®tna Life Ins. Co. (Tex. Com. 
App.) 276 S. W. 900. We have no disposition other than to follow what we regard 
as the established rule. That the infection resulting in the death of Mr. Francis 
was not the natural and probable consequence of the extraction of his tooth, was an 
effect which does not ordinarily follow and could not have been reasonably an- 
ticipated, was not the result of design, and was unexpected, is plainly shown from 
the uncontradicted evidence. This clearly makes the death an accidental one. 
Joyce on Insurance (2d Ed.) vol. 5, §§ 2863, 2863a. In order, however, for th ere- 
covery on the policy to be affirmed, we must conclude that the death was produced 
by accidental means. We have concluded that it was so produced. There can be 
no doubt but that the extraction of the tooth was the “means” of infection. This 
is so regardless of the question as to exactly how and when the pythogenic or- 
ganisms entered the tissues—whether by contact with the surgical instruments and 
dressings, and thence into the lacerated tissues, or whether from some other at- 
tendant source. The fact is there was no infection until the flesh was lacerated 
by the pulling of the tooth, and the infection followed so closely that we cannot in 
a practical consideration of the subject separate the time of infection from the 
time of laceration; nor have the doctors attempted to do so, as shown by their 
testimony above quoted. In fact, they regard the drawing of the tooth as the 
cause of the infection. If we consider the drawing of the tooth as the means of 
infection, then clearly that means was external, violent, and accidental. 

The authorities declare that accidental means are those which produce effects 
which are not their natural and probable consequences. Mr. Cooley in his work on 
Insurance declares: “Whether or not the means is accidental is determined by the 
character of its effects. Accidental means are those which produce effects which 
are not their natural and probable consequences. The natural consequence of means 
used is the consequence which ordinarily follows from its use—the result which 
may be reasonably anticipated from its use, and which ought to be expected. The 
probable consequence of the use of a given means is the consequence which is more 
likely to follow from its use than it is to fail to follow. An effect which is the 
natural and probable consequence of an act or course of action is not an accident, 
nor is it produced by accidental means. It is either the result of actual design, or 
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it falls under the maxim that every man must be held to intend the natural and 
probable consequence of his deeds. On the other hand, an effect which is not the 
natural or probable consequence of the means which produced it, an effect which 
does not ordinarily follow and cannot be reasonably anticipated from the use of 
such means, an effect which the actor did not intend to produce and which he can- 
not be charged with the design of producing, is produced by accidental means. It 
is produced by means which was neither designed nor calculated to cause tt. Such 
an effect is not the result of design, cannot be reasonably anticipated, is unexpected, 
and is produced by an unusual combination of fortuitous circumstances; in other 
words, it is produced by accidental means.” (Italics ours.) Cooley’s Brief’s on 
Insurance (2d Ed.) vol. 6, p. 5234. 

Tested by the rule quoted, the real basis of which will appear in the discussion 
which follows, death in this case was by accidental means. 

The things actually done by the dentist in this case were the normal and usual 
things done by dentists without fatal results. Moreover, each of these things was 
the expected thing to which all consented. In consequences, the expected result 
would have been that the gum would heal and the patient recover in the usual way 
in the usual time. That was the result which all had the right to expect, because 
that would have been the usual result. But in this instance another factor entered 
into the operation, an unusual, unexpected, and unforeseen factor, to wit, the py- 
thogenic organisms which produced Ludwig’s Angina and subsequent death. The 
mouth and gums were examined by the dentist, and showed no signs of infection 
prior to the operation. They were badly and perceptibly involved within three 
days’ time, and in eight days from the extraction of the tooth the patient was dead. 
The evidence shows that the tooth extracted was a wisdom tooth, rather deeply 
embedded in the gum, and the dentist was compelled to go deeper into the tissues 
to extract it than is ordinarily the case. . The evidence also discloses that on the 
Sunday following the extraction of the tooth on Thursday Mr. Francis was suffer- 
ing from intense pain, but that the surface of the tissue did not show inflammation. 
This strongly indicates that the seat of the infection was in the deeper part of the 
gum, into which the forceps had been forced. 


There is but one reasonable conclusion fram the evidence, and that is that the 
organisms of infection entered the system by reason of the extraction of the tooth, 
and evidently at a time concurrent with the extraction or the subsequent treatment 
of the wound. Their entrance into the lacerated tissues at the time and under the 
circumstances was an unusual and unexpected thing, and must be regarded as a 
vis major, and act of God, and as much of an accident as any other act within the 
usual meaning of the word. The vis major, the act of God, in bringing about the 
infection, either as a part of or concurrent with the voluntary act of extracting the 
tooth, or the treatment of the wound thereafter, was the unknown factor which 
produced the unexpected and unforeseen result. Since the extraction of the tooth 
was the means which brought about the accidental infection, the extraction of the 
tooth itself becomes the accidental means of infection. The expressions we have 
quoted from Cooley above do not state that because of an injury we infer an acci- 
dent, but the meaning is that, where normal and ordinary means are employed in 
the usual way, and, instead of producing the usual, normal, and expected result, an 
altogether different and fatal thing happens, the result is an accidental one, because 
an unknown factor, unexpected and unforeseen, has entered into the circumstances, 
which the authorities call a vis major or an act of God; and, when the vis major is 
so connected with the means employed, as in the instant case, as to be a part and 
parcel of what would otherwise have been a voluntary act, then the means employed, 
though employed voluntarily, take color from the unknown and fatal factor and 
became accidental. United States Mutual Accident Association v. Barry, 131 U. 
S. 100, 9 S. Ct. 755, 33 L. Ed. 60; Bryant v. Continental Casualty Co., 107 Tex. 582, 
182 S. W. 673, L. R. A. 1916E, 945, Ann. Cas. 1918A, 517; Horton v. Travelers’ 
Ins. Co., 45 Cal. App. 462, 187 P. 1070; Interstate Business Men’s Accident Associa- 
tion v. Lewis (C. C. A.) 257 F. 241; Iowa State Traveling Men’s Association v. 
Lewis (C. C. A.) 257 F. 552; Lewis v. Ocean Accident & Guarantee Corporation, 
224 N. Y. 18, 120 N. E. 56, 7 A. L. R. 1129; Nax v. Travelers’ Ins. Co. (C. C.) 130 
F. 985; Western Commercial Travelers’ Association v. Smith (C. C. A.) 85 F. 401, 
40 L. R. A. 653; Townsend v. Commercial Travelers’ Mutual Accident Association, 
231 N. Y. 148, 131 N. E. 871, 17 A. L. R. 1001; Continental Casualty Co. v. Willis 
(C. C. A.) 28 F. (2d) 707, 61 A. L. R. 1069; Moore v. Fidelity & Casualty Co., 203 
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Cal. 465, 265 P. 207, 56 A. L. R. 860; Cameron v. Massachusetts Protective Associa- 
tion, 220 Mo. App. 780, 275 S. W. 988; Mutual Life Ins. Co. v. Dodge (C. C. A.) 
11 F.(2d) 486, 487, 59 A. L. R. 1290; Bankers’ Health & Accident Co. v. Shadden 
(Tex. Civ. App.) 15 S. W.(2d) 704; Home Benefit Association v. Smith (Tex. 
Civ. App.) 16 S. W.(2d) 357; Fort Worth Mutual Benev. Ass’n v. Miller (Tex. 
Civ. App.) 280 S. W. 338. 

The celebrated Barry Case, supra, from the Supreme Court of the United 
States, is a very fair illustration of the principle involved. Dr. Barry intended to 
jump without injury, but for an unknown and unseen cause he alighted heavily and 
not in a usual or expected manner. Some unknown factor entered into his act, 
which prevented the co-ordination of his muscles, with an unintended and unforeseen 
result. The Supreme Court of the United States held that the fact that when he 
jumped from the platform he alighted heavily was sufficient evidence of an injury 
brought about by external, violent, and accidental means. 

In the instant case the presence of the streptococci organisms on the instru- 
ments used in the operation, or in the subsequent treatment or their presence in the 
air or surrounding medium, was as much an act of God, and therefore accidental, as 
was the failure of the muscles of Dr. Barry to co-ordinate in the expected and 
usual way at the time of his injury, and, as in the Barry Case, took from the act of 
the insured its voluntary character. 

In the Bryant Case, cited above, the contingency insured against was sunstroke 
due to violent, external and accidental means. The insured suffered sunstroke while 
voluntarily walking on the streets in the course of his business. This court, in an 
opinion by Chief Justice Phillips, approved the principles which ruled the Barry 
Case, and held that the death of the insured was due to external, violent, and acci- 
dental means. The language of the opinion, 107 Tex., pages 590, 591, 182 S. W. 
673, 676 L. R. A. 1916E, 845, Ann. Cas. 1918A, 517, applies with force to the question 
presented in the instant case, and plainly shows that the voluntary submission by the 
deceased to the dental operation was not a voluntary submission to an infection 
which produced death, since the presence of the organisms, either on the instruments 
used or in the surrounding air, was the vis major, uncontrolled by human action, 
which produced the fatal results. 


The case of Horton v. Travelers’ Ins. Co., 45 Cal. App. 462, 187 P. 1070, quoted 
from in the opinion of the Court of Civil Appeals, is exactly in point. There the 
insured voluntarily underwent a dental operation. Blood poison resulted from the 
unintentional use of infected instruments, from which death resulted. The court 
held that death was due to external, violent, and accidental means. 


In the three Lewis Cases, above cited, two from the federal court and one from 
New York, the actions arose from the same state of facts. The contingency insured 
against in the New York case was from “bodily injuries effected solely through 
accidental means.” The death of Lewis, the insured, was due to inflammation of 
the brain, caused by an infection arising from voluntary puncture of a pimple on the 
lip. The Court of Appeals of New York held that death was to accidental means. 
In part the court said: “We think there is testimony from which a jury might 
find that the pimple had been punctured by some instrument, and that the result of 
the puncture was an infection of the tissues. If that is what happened, there was an 
accident. We have held that infection resulting from the use of a hypodermic 
needle is caused by ‘accidental means.’ Bailey v. Interstate Casualty Co., 8 App. 
Div. 127, 40 N. Y. S. 513; Id., 158 N. Y. 723, 53 N. E. 1123; Marchi v. Aétna Life 
Ins. Co., 140 App. Div. 901, 125 N. Y. S. 1130; Id., 205 N. Y. 606, 98 N. E. 1108. 
The same thing must be true of infection caused by the puncture of a pimple. 
Unexpected consequences have resulted from an act which seemed trivial and inno- 
cent in the doing. Of itself, the scratch or the puncture was harmless. Unexpect- 
edly it drove destructive germs beneath the skin and thereby became lethal. To 
the scientist who traces the origin of disease there may seem to be no accident in 
all this. ‘Probably it is true to say that in the strictest sense, and dealing with the 
region of physical nature, there is no such thing as an accident.’ Halsbury, L. C., in 
Brintons v. Turvey, L. R. 1905, A. C. 230, 233 [2 Ann. Cas. 137]. But our point of 
view in fixing the meaning of this contract must not be that of the scientist. It must 
be that of the average man. Brintons v. Turvey, supra; Ismay v. Williamson, L. R. 
1908, A. C. 437, 440 [77 L. J. P. C. N. S. 107, 99 L. T. N. ¢. 595, 24 Times L. R. 
881, 52 Sol. Jo. 713]. Such a man would say that the dire result, so tragically out 
of proportion to its trivial cause, was something unforeseen, unexpected, extraor- 
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dinary, an unlooked-for mishap, and so an accident. This test—the one that is 
applied in the common speech of men—is also the test to be applied by courts.” 
224 N. Y. 18, 120 N. E. 56, 57,7 A. L. R. 1130. 

In the two cases in the federal court, the Circuit Court for the Eighth 
Circuit made a similar holding, sustaining the right of recovery. In these cases 
the record showed the insured voluntarily punctured a pimple on his lip with a 
scarfpin, and the contingency insured against was death due to external, violent, 
and accidental means. 

In the case of Nax v. Travelers’ Ins. Co., supra, death resulted from a self- 
inflicted knife cut, made by insured while trimming a corn, which was followed 
by blood poison. The court held that death was from an “accidental, external, 
and violent” injury. 

In the case of Cameron v. Mass. Protective Association, cited above, the 
contingency insured against was death due ,“solely to external, violent, and in- 
voluntary causes,” and by “accidental means.” The insured cut or lanced a pimple 
on his arm, from which death resulted. The Kansas City Court of Appeals 
held death was due to “accidental means,” saying: “We think there is no 
question but that if the insured, in lancing or cutting the pimple on his arm, un- 
intentionally used an instrument having thereon an anaerobic germ, or germs, and 
that such germs were inserted into his system, that the occurrence was an 
accident within the meaning of the policy. He intended to cut himself, but 
the insertion of the germs into his system was unintentional.” 220 Mo. App. 780, 
275 S. W. pages 988, 990. 

In the case of Moore v. Fidelity & Casualty Co., above cited, the Supreme 
Court of California, sitting in banc, affirmed the principles of the Horton Case, 
which we have heretofore discussed, and held that illness and death of a pro- 
fessional nurse from contact with germs of communicable disease while in 
attendance upon a patient constituted a bodily injury through accidental means. 

In Townsend v. Commercial Travelers’ Mutual Accident Association, supra, 
the New York Court of Appeals held that death from septic poisoning from 
the voluntary use of a hypodermic needle was due to “accidental means.” 

The other cases cited support the conclusion reached by us. We are 
aware that there are cases, like that of Ramsey v. Fidelity & Casualty Co., 143 
Tenn. 42, 223 S. W. 841, 13 A. L. R. 651, which would support a holding directly 
contrary to that made by us. In fact, there are two clearly defined lines oi 
authorities on the question here involved. Caldwell v. Travelers’ Ins. Co., 305 
Mo. 619, 267 S. W. 907, 39 A. L. R. 61. The conclusion reached by us, however, 
is the one consistent with the previous decisions of this court in Bryant v. Con- 
tinental Casualty Co., supra, and is, we believe, sound in principle and in har- 
mony with the best-reasoned cases. 

The opinion of the Court of Civil Appeals on all the questions involved is 
manifestly correct, and we deem further discussion unnecessary. The judgment 
of the Court of Civil Appeals is affirmed. 


CENTRAL TEXAS MUT. LIFE ASS’N v. PARRISH. (No. 883.) 
Court of Civil Appeals of Texas. Waco. Jan. 2, 1930. 
Rehearing Denied Jan. 23, 1930. 

23 Southwestern Reporter (2d) 780. 

1. INSURANCE—JUDGMENT ON ACCIDENT POLICY OFFERED IN EVI- 
DENCE, WITH INSURED’S SIGNATURE ON BACK, WITHOUT OB- 
JECTION, WILL NOT BE REVERSED FOR WANT OF EVIDENCE 
THAT HE ACCEPTED IT. 

Where accident policy, with insured’s signature and acceptance on reverse 
side, in form prescribed thereby, was offered in evidence without objection, and 
no issue as to genuineness of signature was raised, in action thereon, jury’s 
findings and judgment for plaintiff will not be set aside for want of evidence that 
he accepted policy, though he testified that he never signed acceptance thereof. 
(For other cases, see Insurance, Dec. Dig. § 665[2].) 


Appeal from District Court, Hill County; Walter L. Wray, Judge. 
Action by Alton W. Parrish, by his next friend, against the Central Texas 
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Mutual Life Association. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 

Collins & Martin, of Hillsboro, for appellant. 

Frazier & Averitte, of Hillsboro, for appellee. 

Barcus, J. Appellee, an 18 year old boy, instituted this suit, by his father as 
next friend, to recover from appellant $1,000, which he claimed to be due under 
an accident policy which he alleged appellant had issued to him, and was payable 
by reason of his having lost one eye. The cause was tried to a jury and sub- 
mitted on two issues: First, whether appellee was a member of appellant associa- 
tion in good standing; and, second, whether, while in good standing, he had lost 
the sight of his left eye. The jury answered each of said questions, “Yes.” No 
other issue was requested by either party, except appellant requested an in- 
structed verdict. It was admitted that, if appellee was not entitled to any recov- 
ery, he was entitled to $678. The trial court entered judgment for appellee for 
said amount. 

[1] Appellant by its first three propositions contends that its peremptory in- 
struction should have been given, or that the findings of the jury and judg- 
ment of the trial court should be set aside and appellee denied a recovery, on 
the theory that there was no evidence that appellee had accepted the policy 
of insurance. The insurance policy sued on contained in the body theréof this 
statement: . 

“Important Notice. This certificate is not valid until countersigned in ink on 
the reverse side hereof by the member in whose name it is written.” 

Appellant’s contention is that there was no evidence which authorized the 
trial court or jury to hold that appllee had countersigned and thereby accepted 
the policy of insurance as required by the quoted portion above. We over- 
rule these propositions. While appellee testified that he did not remember sign- 
ing any acceptance of the policy, and then later stated that he never signed 
any acceptance of the policy himself, and that his father had received the policy, 
it appears that after he had so testified the policy of insurance was offered 
in evidence by appellee without any objection on the part of appellant. The 
policy shows that appellee had, on the reverse side thereof, signed his name and 
accepted said policy in the form specifically provided therefor by the “Important 
Notice” quoted above. There was no contention made that the signature of 
appellee on said policy was a forgery, or that it was not genuine. Since the 
policy itself, together with said indorsement, was without objection offered in 
evidence, and no issue being raised with reference to the genuineness of said 
signature, appellant’s propositions are without merit. 

[2] By its only remaining proposition, presented under four assignments 
of error, appellant contends that the trial court was in error in permitting ap- 
pellee, Alton Parrish, to testify that at the time he took out the policy of in- 
surance he had good vision in both of his eyes, and that after the accident he 
had lost the sight in his left eye, and that before he had the accident he could 
see out of his left eye as well as he could his other eye; appellant’s objection 
to said testimony being that same were mere conclusions of the witness. We 
overrule this proposition. Unquestionably, appellee had a right to testify that 
prior to the accident he could see out of his left eye, and that after the acci- 
dent he could not see out.of it, and that he had lost the vision in his left eye. 
These were not conclusions, but were statements of facts within the knowledge 
of the witness. Oilmen’s Reciprocal Ass’n v. Hayes (Tex. Civ. App.) 295 S. W. 
675 (error dismissed); Standard Accident Ins. Co. v. Williams (Tex. Civ. App.) 
4S. W. (2d) 1023; Id. (Com. App.) 14 S. W. (2d) 1024; Texas Employers’ Ins. 
a v. Davies (Tex. Civ. App.) 6 S. W. (2d) 792; Id. (Com. App.) 16 S. W. (2d) 

24. 


All of appellant’s assignments of error and propositions are overruled, and the 
judgment of the trial court is affirmed. 
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FEDERAL LIFE INS. CO. v. WHITE. (No. 862.) 
Court of Civil Appeals of Texas. Waco. Dec. 5, 1929. 
Rehearing Denied Jan. 23, 1930. 

23 Southwestern Reporter (2d) 832. 

1. INSURANCE—EXPRESSIONS “RESULTING FROM,” INJURIES 
“CAUSING SUCH LOSS,” AND LOSS OF LIFE “SUSTAINED BY,” AP- 
PEARING IN SAME PART OF POLICY, MUST BE CONSTRUED TO 
MEAN SAME THING. 

Expressions ‘resulting from,” injuries “causing such loss,” and loss of life 
“sustained by,” all appearing in same part of accident policy and referring to 
same subject-matter, must be construed to mean the same thing (citing Words 
and Phrases, Sustain). 

(For other cases, see Insurance, Dec. Dig. § 466.) 


2. INSURANCE—DOUBT AS TO EXPRESSIONS USED IN POLICY MUST 
BE CONSTRUED IN FAVOR OF BENEFICIARY. 
In case of doubt as to expressions used in insurance policy, it is duty of 
court to resolve doubt in favor of beneficiary. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—PROXIMATE CAUSE IS APPLICABLE IN ACCIDENT 
INSURANCE ONLY IN DETERMINING WHETHER INJURY OR 
DEATH IS CAUSED SOLELY BY ACT OR ACCIDENT. 

In accident insurance contracts, liability is measured by contract, and doc- 
trine of proximate cause is applicable only in determining whether or not an. 
injury or death is caused solely by act or accident against which indemnity 
is given, while in ordinary negligence cases the proximate cause determines ex- 
istence of liability. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

4. INSURANCE—DISABLEMENT OF AUTOMOBILE WAS PROXIMATE 
CAUSE OF DEATH OF INSURED FROM FREEZING AFTER ABAND- 
ONING CAR; “WRECKING OR DISABLEMENT OF ANY VEHICLE 
OR CAR.” 

Where insured, after car became disabled, abandoned car and started out on 
foot and was overcome by exposure to cold, with death subsequently resulting 
from freezing, the disablement of automobile was the proximate cause of death 
within accident insurance policy providing payment for loss of life sustained 
by “wrecking or disablement of any vehicle or car.” 

(For other cases, see Insurance, Dec. Dig. § 466.) 

Appeal from District Court, Dallas County; Claud M. McCallum, for T. A. 
Work, Judge. 

Suit by Mrs. Anna White against the Federal Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Cockrell, McBride, O’Donnell & Hamilton, of Dallas, for appellant. 


Wallace, Taylor & Vickrey and John W. Wood, all of Dallas, for appellee. 

STANForD, J. This suit was by appellee against appellant to recover on an in- 
surance policy issued by appellant to Earnest White, the son of appellee, and 
in which policy appellee was beneficiary. The case was tried before the court 
upon an agreed statement of facts. The court rendered judgment for plaintiff, 
appellee here, for $2,943.65; same being the amount of said policy, including statu- 
tory penalties, interest, and attorney’s fees. Appellant has duly appealed, and 
presents the record upon one proposition, the substance of which is: The death 
of the insured was not sustained by the wrecking or disablement of the automobile 
in which he was riding. 


The applicable part of the policy is as follows: “In consideration of the 
payment of the premium of One Dollar ($1.00), The Federal Life Insurance 
Company hereby does insure Earnest Leavitte White against death or disability 
resulting directly and independently of all other causes, from bodily injuries 
sustained through External, Violent and Accidental Means (subject to all limita- 
tions and conditions herein contained) for a term of twelve (12) months beginning 
at noon, Standard Time, of the day of this policy is dated, and at the place of 
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residence of the Insured. If the Insured shall suffer any of the Specific Losses 
set forth in Parts I. II, III, and IV, the Company will pay the sum set opposite 
such loss, if the injury causing such loss is sustained in the manner described in 
said parts.” 

Then follows part III, which is as follows: “The Company will pay for loss of 
life—Two Thousand Dollars—sustained by the wrecking or disablement of any 
vehicle or car operated by any private carrier or private person in which the 
Insured is riding or by being accidentally thrown therefrom. This includes 
persons riding in or driving automobiles or any other motor driven or horse 
drawn vehicles and by the wrecking of any passenger elevator (elevators in mines 
excepted) in which the insured is riding as a passenger.” 

The record contains the following agreement: 

“It is agreed that assured’s death occurred solely from the following causes: 

“On * * * January 22, 1927 * * * White left Hanna, Wyoming, for 
the purpose of driving to Medicine Bow, * * * a distance of about thirty 
miles. * * * When he left Hanna * * * the temperature was 10 or 15 
degrees below zero. * * * After progressing some 15 miles * * * the car 
(a new Ford coupe) became disabled * * * to such extent that it could not 
be operated or driven further..*. * * Mr. White then abandoned the car and 
started out on foot. That the roadway conditions of the untraversed part of 
his journey were no worse than that over which he had passed. After struggling 
on about two miles he was overcome by exposure to the cold * * * lost con- 
sciousness, and sank down in a snow bank. * * * The following day * * * 
he ‘was picked up * * * and carried to Medicine Bow. * * * He died 
* * * January 25, 1927. The immediate cause of his death was by freezing; 
that no disease or injury other than herein set out contributed to produce his 
death.” . 


_In its brief appellant says: “There is but one question involved in this case, 
which is: Was the death of the insured sustained by the wrecking or disable- 
ment of the automobile in which he was riding?” 


[1, 2] As will be observed from the applicable parts of the policy copied 
above, two conditions precedent to liability must concur: First, under the 
general insuring clause, that death must result directly and independently of 
all other causes from bodily injuries sustained through external, violent, and 
accidental means; and, second, that death must be sustained by the disablement 
of a car operated by the assured. Appellant in its brief, in effect, admits that 
the first condition precedent to liability was met, that is, that assured’s death 
resulted directly and independently of all other causes from bodily injuries sus- 
tained through external, violent, and accidental means; and, as stated by appel- 
lant, the only remaining question to be determined is whether the death of the 
assured was by the wrecking or disablement of his car. The language of the 
policy does not require, as a prerequisite to liability, that insured’s death shall 
be sustained immediately by the disablement of his car, but requires only that it be 
sustained by the disablement of his car. Was insured’s death so sustained? Ap- 
pellant suggests there is a distinction between the coverage of death “sustained by” 
the disablement of a car, and death “resulting from” such disablement. By refer- 
ence to the first or general insurance clause copied above, the appellant insured the 
deceased against death or disability “resulting * * * from bodily injuries,” etc., 
and immediately following the above, the following: “If the insured shall suffer 
any of the specific losses set forth in Parts I, II, III, and IV, the Company will 
pay the sum set opposite such loss, if the injury causing such loss is sustained in the 
manner described in said part.” Then in part III, under which appellee claims the 
right to recover, the policy recites: “The Company will pay for loss of life $2,000 
sustained by the wrecking or disablement of a car,” etc. These expressions, “re- 
sulting from,” “injuries causing such loss,” and “loss of life sustained by” dis- 
ablement of car, all appearing in the same part of the policy and referring to the 
same subject-matter, to wit, compensation for the loss of life, must be construed to 
mean the same thing. Again, the expressions, “sustained by,” “due to,” “resulting 
from,” “sustained by means of,” “sustained in consequence of,” “sustained through,” 
have been held to be synonymous. Words and Phrases, vol. 8, p. 6836; Union Bank 
v. Forrest, 24 Fed. Cas. 559; Webster’s New International Dictionary, p. 30). 
If it does not clearly appear that appellant used the term “sustained by” in the 
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sense of “due to,” “resulting from,” “sustained by means of,” “sustained in conse- 
quence of,” etc., then it is at least doubtful whether appellant so used said expres- 
sion, in which case it is our duty to resolve said doubt in favor of appellee. Burns 
v. American National Insurance Co. (Tex. Com. App.) 280 S. W. 762; Brown v. 
Palatine Insurance Co., 89 Tex. 590, 35 S. W. 1060; 32 C. J. 1147. 


[3, 4] Again, appellant contends the rule of proximate cause as applied in 
negligence actions cannot be applied in its full scope in a suit on a contract of in- 
surance. This, we think, is true, where the policy contains provisions limiting the 
liability of the insurer for injuries or death, to instances where the act or accident 
insured against must be shown to have been the sole proximate cause of the injury 
or death, or some such clause. In accident insurance contracts, the liability is 
measured by the contract, and the doctrine of proximate cause is applicable only 
in determining whether or not an injury or death is caused solely by the act or 
accident against which indemnity is given, while in ordinary negligence cases the 
proximate cause determines the existence of liability. Travelers’ Ins. Co. v. Me- 
lick (C. C. A.) 65 Fed. 178; White v. Standard Life & Accident Ins. Co., 95 Minn. 
77, 103 N. W. 735, 5 Ann. Cas. page 83; McBurgess v. Federal Life Ins. Co., 5 
Tenn. App. 284. We think clearly the controlling question here involved is: Was 
the disablement of the assured’s car the proximate cause of his death? In the de- 
termination of this question the same rules of proximate cause, the intervention of 
new and independent causes, etc., apply as in any other character of case. In the 
last case above cited by appellant, the court had for consideration the same pro- 
vision of appellant’s policy as involved here. In that case McBurgess, the assured, 
was driving a car when the car became disabled by reason of a blowout in a back 
tire, and it became necessary to change tires, and in order to do so it was necessary 
to jack up the rear end of the car, and in so doing by some means the jack slipped 
and was thrown against McBurgess’ arm, fracturing same. The case was disposed 
of by the appellate court in an able opinion, as to whether or not the disablement 
of the car was the proximate cause of the injury, and said: “The question is, was 
there any unbroken connection between the original event and the injury, a con- 
tinuous operation? Did the facts constitute a continuous succession of events, so 
linked together as to make a natural whole, or was there some new and independent 
cause intervening between the original event and the injury? * * * If an interme- 
diate cause disconnected from the primary event and self-operating, produced the 
injury, there is no liability to be based on the original event. A%tna Ins. Co. v. 
Boon, 95 U. S. 117, 24 L. Ed. 395.” Judgment was rendered for the insurer, and 
correctly so, solely upon the ground that the disablement of. the car was not the 
proximate cause of the injury, but the slipping of the jack, a new and independent 
cause, was such proximate cause. But in this case, there was no new independent 
cause intervened. The cold was no new and independent agency. The same con- 
dition of weather that froze the assured prevailed when he left Hanna. He, doubt- 
less, had taken into account the cold weather before starting on the journey and 
was prepared to withstand the cold while riding the 30 miles in his coupe on the 
assumption his car would not become disabled. He did safely travel 15 miles, half 
the way. The untraversed part of the road to Medicine Bow was no worse than 
the part he had passed over. We think it clear, if his car had not become disabled, 
he would have have safely completed the journey in a very short time. If by rea- 
son of the car becoming disabled he had received a scratch on his hand, and blood 
poisoning had set up, resulting in his death, appellant admits in such situation ap- 
pellant would be liable. But appellant contends he received no injury by reason of 
the disablement of the car, but we think it reasonable, and the trial court was 
authorized to find, that immediately on leaving the disabled car he suffered injury 
in becoming cold, and in his efforts to find shelter he walked on, getting colder and 
colder, until he lost consciousness and sank down in a snowdrift, where he was 
found the next day practically frozen to death. We think the agreed statement, 
in effect, shows the disablement of the car was the proximate cause of the de- 
ceased’s death. His death was sustained immediately by freezing, but the disable- 
ment of the car caused him a long-continued exposure to the cold, and this long- 
continued exposure to the cold caused him to freeze to death. Clearly, we think, 
the disablement of the car was the sole proximate cause of the assured’s death. 
Bryant et al v. Continental Casualty Co., 107 Tex. 582, 182 S. W. 676, L. R. A. 
1916E, 945, Ann. Cas. 1918A, 517; Ashley v. Agricultural Life Ins. Co., 241 Mich. 
441, 217 N. W. 27, 58 A. L. R. 1209; Cary v. Preferred Accident Ins. Co., 127 Wis. 
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67, 106 N. W. 1055, 115 Am. St. Rep. 997, 7 Ann. Cas. 484, 5 L. R. A. (N. S.) 926; 
Travelers’ Insurance Co. v. Hunter, 30 Tex. Civ. App. 489, 70 S. W. UO. & 
Mutual Accident Ass’n v. Barry, 131 U. S. 100, 9 S. Ct. 755, 33 L. Ed. 60. 

We overrule appellant’s proposition. The judgment is affirmed. 


SIZEMORE v. NATIONAL CASUALTY CO. No. 6613. 
Supreme Court of Appeals of West Virginia. Feb. 11, 1930. 
151 Southeastern Reporter 841. 

(Syllabus by the Court.) 

1. INSURANCE—OFFICER LEAVING RAPIDLY MOVING AUTOMOBILE 
TO PREVENT ESCAPE OF PRISONER WHO JUMPED THEREFROM 
HELD NOT “ACCIDENTALLY THROWN” THEREFROM WITHIN 
ACCIDENT POLICY. 

A case in which an assured, who left a rapidly moving car, which he was 
driving, to prevent the escape of a prisoner, who had just jumped therefrom, is 
held not to have been “accidentally thrown from such’ * * * car,” within the 
meaning of the policy declared on. 


(For other cases, see Insurance, Dec. Dig. § 452.) 
Additional Syllabus by Editorial Staff. 


2. INSURANCE—WHEN INJURY OR DEATH RESULTS FROM VOLUN- 
TARY ACT OF INSURED WHICH IS MANIFESTLY DANGEROUS, 
SUCH RESULT IS NOT CAUSED BY “ACCIDENTAL MEANS.” 

When injury or death follows or results from a voluntary act of the insured, 
and the act is one which is manifestly dangerous, and one which is not ordinarily 
done or performed without serious veaeeacnegs to the doer, such result is not 
caused by “accidental means.’ 

[Ed. Note.—For other definitions, see Words and Phrases, First, Second, and 
Third Series, Accidental Means.] 

(For other cases, see Insurance, Dec. Dig. § 455.) 

Error to Circuit Court, Wyoming County. 

Action by Bertie Sizemore, as administratrix of J. R. Sizemore, deceased, 
against the National Casualty Company. Judgment for defendant, and plaintiff 
brings error. Affirmed. 

Bailey & Shannon, of Pineville, for plaintiff in error. 


E. W. Worrell, of Pineville, for defendant in error. 


Woops, J. The widow of J. R. Sizemore, as administratrix of tM latter’s es- 
tate. instituted this action on an accident policy of insurance issued her husband 
during his lifetime by the National Casualty Company. The defendant, in con- 
sideration of the payment of a premium of $1, insured Sizemore “against death 
or disability resulting directly and independently of all other causes, from bodily 
injuries sustained through external, violent and accidental means (subject to 
all limitations and conditions herein contained), for a term of twelve months.” 
According to one of the subdivisions of the insuring clause, expressly limiting 
defendant’s liability to certain travel accidents, it is agreed that, if the insured 
“by the wrecking of any private horsedrawn vehicle, or private motor-driven 
car or motorcycle, in or on which the insured is riding or driving, or by being ac- 
cidentally thrown from such vehicle or car” should lose his life, it would pay $2,000 

[1] The deceased, a deputy sheriff of Wyoming county, was, at the time of 
the injury, conveying prisoner from Mullens to the county jail at Pineville. He 
was driving a Star touring car. The prisoner occupied the front seat with him, 
and John K. Lambert, the only witness to the accident, the rear seat. While 
the car was running twenty-five to thirty miles per hour, the prisoner jumped 
to the ground, making his escape. The deceased, presumably in an attempt to 
prevent the escape, without checking the speed of the car materially, proceeded 
through the door, by which the prisoner had fled, to the running board, and from . 
there “stepped off on the ground with his feet.” In so doing he lost his footing 
and fell to the ground, sustaining a severe fracture at the base of the skull, 
from which injury he died two days later. The road was slightly up grade at 
the point of the accident. The car, after decedent left it, continued forward 
until it collided with the rail of a cement bridge, forty to sixty feet distant. 
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Defendant demurred to the evidence; and the court, on the conditional verdict, 
entered judgment for the defendant. 

The only question before us is whether or not decedent’s injury is within 
the terms of the policy. 

Accident insurance policies are governed by the same principles as govern 
other contracts. The language employed in them is to receive a reasonable 
interpretation. The intent and substance, as derived from the language used, 
should be regarded. But, in a case where it can be fairly claimed that two con- 
structions can be placed upon the language used in the policy, it is equally well 
settled that the one is to be adopted which is most favorable to the insured, and, 
in case of doubt as to the meaning of the terms employed by the company, they 
are to be construed most strongly against the insurer. Wood Ins. §§ 126, 129, 156, 
159. 

[2] The words “accident,” “accidental,” and “accidentally” have never acquired 
any technical meaning in law, and, when used in an insurance contract, they are 
to be construed and considered according to the common speech and common 
useage of people generally. An accident is usually defined as an event that takes 
place without one’s foresight or expectation; an event which proceeds from an 
unknown cause, or in an unusual effect of a known cause, and therefore not ex- 
pected. 14 R. C. L. 1238. It is also generally held that an accident within acci- 
dent insurance policies is an event happening without any human agency, or, if 
happening through such agency, an event which, under circumstances, is un- 
usual and not expected by the person to whom it happens. Newsoms vy. Casualty 
Ins. Co., 147 Va. 471, 137 S. E. 456, 52 A. L. R. 363. So, when injury or death 
follows or results from a voluntary act of the insured, and the act is one which 
is manifestly dangerous, and one which is not ordinarily done or performed 
without serious consequences to the doer, such result is not caused by accidental 
means. The insured, in order to recover in the instant case, must have been 
“accidentally thrown from such * * * car.” Under a reasonable interpreta- 
tion, this clause would undoubtedly cover cases where the insured was thrown 
from the car by reason of its having been brought to a sudden stop, or by a 
jar caused by one or more of the wheels striking a rock or rut in the road. And, 
invoking the rule that the clause should be construed most strongly against the 
insurer, it would also include cases where a car was negligently or intentionally 
started by a third person while the insured was entering or alighting therefrom, 
thereby throwing the latter to the ground. 

When Sizemore attempted to alight without first stopping the car, he well 
knew that tRere was a possibility of losing his balance on reaching the ground, 
due to the speed he was traveling forward. His leaving the car was intentional. 
He knew the car was in motion. If he was in fact thrown by the forward move- 
ment of the car, a fact which is not established by the record, yet his voluntary 
— stepping from the moving car robs it of its accidental nature. 14 R. C. L. 

There was no evidence which would have authorized a jury in finding that 
the deceased was “accidentally thrown from the car” within the meaning of the 


policy. The judgment of the lower court is accordingly affirmed. 
Affirmed. 
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AUTOMOBILE 


UNITED STATES FIDELITY & GUARANTY CO. v. GUENTHER. 
Argued Jan. 23, 1930. Decided Feb. 24, 1930. 
No. 179. 
50 Supreme Court Reporter 165. 

1. INSURANCE—MINOR 17 YEARS OLD WAS “UNDER AGE LIMIT 
FIXED” BY ORDINANCE PROHIBITING AUTOMOBILE OWNER 
FROM PERMITTING MINOR UNDER 18 TO OPERATE CAR WITHIN 
MEANING OF AUTOMOBILE LIABILITY POLICY. 

Where ordinance made it unlawful for automobile owner to permit minor 
under 18 years of age to operate car, minor 17 years old permitted to operate 
automobile by owner wag “under the age limit fixed” by such ordinance, within 
meaning of automobile liability policy not covering liability while automobile 
was operated by person under age limit fixed by law, notwithstanding that or- 
dinance did not fix general age limit for operators of automobile. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

3. INSURANCE—AMBIGUOUS INSURANCE CONTRACT IS CONSTRUED 
MOST FAVORABLY TO INSURED. 

Where insurance contract is ambiguous or requires interpretation or is fairly 
susceptible of two different constructions, so that reasonably intelligent men 


would honestly differ as to meaning, construction most favorable to insured will 
be adopted. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. INSURANCE—UNAMBIGUOUS TERMS OF INSURANCE CONTRACT 
ARE TAKEN IN PLAIN, ORDINARY, AND POPULAR SENSE. 
Contracts of insurance, like other contracts, are to be construed according 

to sense and meaning of terms which parties have used, and if they are clear 

and unambiguous, their terms are to be taken and understood in their plain, 
ordinary, and popular sense. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 


5. INSURANCE—AGE LIMIT FOR AUTOMOBILE OPERATORS FIXED 
BY MUNICIPAL ORDINANCE IS “FIXED BY LAW” WITHIN MEAN- 
ING OF AUTOMOBILE LIABILITY POLICY; “AGE LIMIT FIXED 
BY LAW.” 

Age limit for automobile operators fixed by municipal ordinancé is fixed by 
law within meaning of automobile liability policy not covering liability while auto- 
mobile was operated by person under age limit fixed by law, since “law” is used 
to mean rules of action or conduct duly prescribed by controlling authority and 
having binding legal force. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

On Writ of Certiorari to the United States Circuit Court of Appeals for the 
Sixth Circuit. 

Action by John F. Guenther against the United States Fidelity & Guaranty 
Company. Judgment for plaintiff was affirmed [31 F. (2d) 919], and defendant 
brings certiorari. Reversed. 

Mr. C. M. Horn, of Cleveland, Ohio, for petitioner. 4 

Mr. William M. Byrnes, of Cleveland, Ohio, for respondent. 

Mr. Justice Sanford delivered the opinion of the Court. 

In February, 1925, the Fidelity & Guaranty Co. issued to Guenther, a resi- 
dent of Cleveland, Ohio, an automobile insurance policy, insuring him against 
loss and expense arising from claims upon him for damages in consequence of 
any accident occurring within the United States or Canada by reason of the 
use of his automobile and resulting in bodily injuries to another person. The 
policy provided that it was subject to the express condition that it “shall not 
cover any liability of the assured while (the automobile is) being operated 


by any person under the age limit fixed by law or under the age of sixteen 
years in any event.” 


__In_May, while the policy was in force, the automobile was being operated, 
with Guenther’s consent and permission, by a minor seventeen years of age 
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upon the highways and streets of the city of Lakewood, Ohio, and collided 
with and inflicted personal injuries upon a third person. At that time there was 
in force in the city of Lakewood an ordinance which made it “unlawful for any 
owner, bailee, lessee or custodian of any motor vehicle to permit a minor under 
the age of 18 years to operate or run said motor vehicle upon public highways, 
streets or alleys in said City of Lakewood.” No statute of the State of Ohio 
made unlawful the operation of an automboile by minors over sixteen years 
of age. 

The injured person sued Guenther, and recovered judgment. Guenther, hav- 
ing paid this judgment, brought an action against the Company on the insurance 
policy to recover the loss and expense incurred by him in the personal injury 
suit. This was removed to the Federal District Court for northern Ohio, where 
Guenther recovered judgment, which was affirmed by the Circuit Court of Ap- 
peals. 31 F.(2d) 919. 

The sole question presented here is whether, under the terms of the policy, 
liability of the Company was excluded by reasons of the municipal ordinance. 

[1] 1. We think that within the plain meaning of the policy the operator 
of the automobile was “under the age limit fixed” by the ordinance. True it is 
that the ordinance does not fix a general age limit for operators of automobiles. 
But as the ordinance makes it unlawful for the owner of an automobile to 
permit a minor under eighteen years of age to operate it, to say that when 
the owner permits a minor only seventeen years of age to operate it the opera- 
tor is not “under the age limit fixed” by the ordinance, would be merely stick- 
ing in the bark. , 

[2] 2. The fact that a State statute prohibits the employment of a child 
under sixteen years of age to operate an automobile’ does not affect the validity 
of the city ordinance. Municipal corporations in Ohio are given “special power 
to regulate the use of the street, to be exercised in the manner provided by 
law,” and “the care, supervision and control of public highways, streets,” etc.’ 
Plainly, the general statute which merely forbids the employment of minors under 
sixteen years to operate automobiles, does not prevent the city, in the exercise 
of its delegated power to regulate the use of its streets, from prohibiting the 
operation of automobiles by minors under eighteen years of age. Such a regu- 
lation merely supplements locally the provision of the general statute and is 
not in conflict with it. Thus in Heidle vy. Baldwin, 118 Ohio St. 375, 385, 161 
N. E. 44, 58 A. L. R. 1186, the court held that a municipality had the power 
to adopt regulations as to the use of its streets in addition to those imposed by 
a state statute, and sustained an ordinance imposing a more onerous obligation 
upon drivers at intersecting streets than that imposed by the statute. 

(3-5] 3. This brings us to the question whether the age limit fixed by the 
municipal ordinance is one “fixed by law” within the meaning of the policy. 

In Imperial Fire Insurance Co. v. Coos County, 151 U. S. 452, 462, 14 S. Ct. 
379, 381, 38 L. Ed. 231, this court said: “It is settled * * * that, when an in- 
surance contract is so drawn as to be ambiguous, or to require interpretation, 
or to be fairly susceptible of two different constructions, so that reasonably 
intelligent men, on reading the contract, would honestly differ as to the meaning 
thereof, that construction will be adopted which is most favorable to the insured. 
But the rule is equally well settled that contracts of insurance, like other contracts 
are to be construed according to the sense and meaning of the terms which the 
parties have used, and, if they are clear and unambiguous, their terms are to 
be taken and understood in their plain, ordinary, and popular sense.” 

Applying that rule here, we think that when the words of the exclusion 
clause are taken in their ordinary meaning they are free from any ambiguity 
that requires them to be construed most strongly against the Company. The 
plain and evident purpose of the clause was to prevent the Company from being 
held liable for any accident occurring while by reason of the age of the operator 
the automobile was being operated in violation of law. To that end liability 
was excluded when the operator was under “the age limit fixed by law.” This 


2Throckmorton’s Annotated Code of Ohio, § 13002. 
?Throckmorton’s Annotated Code of Ohio, § 3714. 
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is not limited to the case where the age limit is fixed by “a law,” a specific phrase 
frequently limited in a technical sense to a statute, which, to say the least, would 
have involved doubt as to whether a municipal ordinance was included. On the 
contrary the clause uses the broad phrase “fixed by law,” in which the term 
“law” is used in a generic sense, as meaning the rules of action or conduct duly 
prescribed by controlling authority, and having binding legal force; including 
valid municipal ordinances as well as statutes. Thus in the Matter of Mutual 
Life Insurance Co., 89 N. Y. 530, 531, 533, the court held that a street grade 
fixed and established by an ordinance of the city council, duly authorized thereto, 
was one “fixed and established by law.” : 

We find no ambiguity in the phrase “under the age limit fixed by law” 
contained in the exclusion clause of the policy; and think that by reason of the 
ordinance, liability on the part of the Company is precluded. 

The judgment is 

Reversed. 


ROYAL INDEMNITY CO. v. MORRIS. 
Circuit Court of Appeals, Ninth Circuit. December 17, 1929. 
Rehearing — ane 28, 1930. 
37 Federal Reporter (2d) 90 
1. INSURANCE—INSURED’S FAILURE TO FORWARD COPIES OF COM- 

PLAINT AND SUMMONS WAS NO DEFENSE TO RECOVERY ON 

AUTOMOBILE LIABILITY POLICY, WHERE INSURED HAD NO- 

TICE OF ACCIDENT. 

Failure of insured to forward copies of complaint and summons to insurer in 
automobile liability policy was no defénse to recovery on policy, where insurer 
was given timely notice of accident by the mailing to it a copy of complaint and 
summons by plaintiff, in action thereon. 


(For other cases, see Insurance, Dec. Dig. § 540.) 


2. INSURANCE—INSURED’S VIOLATION OF MATERIAL CONDITIONS 
OF AUTOMOBILE LIABILITY POLICY PREVENTED RECOVERY 
THEREON BY INJURED PERSON (St. Cal. 1919, p. 776). 

Where insured, under automobile liability policy providing that insolvency or 
bankruptcy of insured did not operate to release insurance carrier from payment of 
damages in accordance with provisions of St. Cal. 1919, p. 776, violated a material 
condition of policy in declining to permit any defense to action brought against 
him, injured person was not entitled to recover thereon as being in no better con- 
dition than insured. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

Appeal from the District Court of the United States for the Southern Divi- 
sion of the Northern District of California; Adolphus F. St. Sure, Judge. 

Action by Frank Morris against the Royal Indemnity Company. Judgment for 
plaintiff, and defendant appeals. Reversed, with directions. 

Ford & Johnson, of San Francisco, Cal., and F. A. Cutler, of Burlingame, Cal., 
for appellant. 

Joseph A. Brown, of San Francisco, Cal., for appellee. 

Before Rudkin, Dietrich, and Wilbur, ‘Circuit Judges. 

DIETRICH, Circuit Judge. The appellee, having been injured in an automobile 
accident and recovered judgment for damages against one Gomez, the renter and 
driver of the car, who was charged with negligence resulting in the accident, 
brought this action against the appellant as the insurance carrier. The insurance 
policy involved contains a provision that the insolvericy or bankruptcy of the assured 
does not operate to release the insurance company from the payment of damages. 
and that in case of a judgment against the insured and return of an execution 
thereon unsatisfied, “an action may be maintained by the injured person * * * 
against the company under the terms of the policy for the amount of the judgment,” 
etc. Applicable also, the parties seem to concede, is a California statute (St. 1919, 
p. 776) requiring that all policies of this character contain a provision “that the in- 
solvency or bankruptcy of the person insured shall not release the insurance carrier 
from the payment of damages for injury sustained or loss occasioned during the 
life of such policy and stating that in case judgment shall be secured against the 
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insured in an action brought by the injured person * * * then an action may be 
brought against the company, on tne policy and subject to its terms and limitations. 
by such injured person, * * * to recover on said judgment.” A like policy provision 
and this statute we have considered in Metropolitan Casualty Ins. Co. v. Colthurst 
(No. 5823) 36 F.(2d) 559, decision filed December, 1929. y 

After the issue was joined, trial by jury was waived and the case submitted to 
the court upon a stipulation of the facts. In general, the question presented here 
is whether the failure or refusal of Gomez to furnish the appellant, the insurance 
carrier, with a copy of the process served upon him in the original suit and to 
authorize it to appear and defend in his behalf, should be held to debar the 
plaintiff herein from recovering on her judgment against him, and on the policy. 
In that respect appellant alleged that Gomez failed and refused to forward or 
deliver to it the summons and complaint although requested by it so to do, and 
failed and refused to appear or authorize or permit the entering of an appear- 
ance in his behalf by appellant and, though so requested, failed and refused to 
authorize or consent to the defense of the action by appellant or its attorney. 
And the stipulation is to the effect that these averments are true. . 

[1] It is further stipulated that service of the complaint and summons in the 
action was made on Gomez on January 12, 1928, and on the same day counsel for 
the plaintiff mailed to appellant copies of the complaint and summons with the date 
of service indorsed thereon, all of which appellant received on January 12th. Also 
that on January 11th the Hertz Drivurself Stations, Inc., one of the companies named 
as the insured in the policy, forwarded to appellant copies of the complaint and 
summons. And it is still further stipulated that appellant was given timely notice 
of the automobile accident. In view of these facts, it is no defense that Gomez 
did not in person forward copies of the complaint and process. Slavens v. Standard 
Accident Ins. Co. (C. C. A.) 27 F.(2d) 859, and the Colthurst Case, supra. 

Appellant’s principal contention is predicated upon the requirement that, “In 
the event of a claim or suit covered by this policy the Insured shall in no manner 
aid or abet the claimant but shall co-operate fully with the company, the Royal In- 
demnity Company, in defense of such claim or suit.” In connection therewith is to 
be considered a further provision under which the insurer agreed in the name 
and on behalf of the insured to defend all suits for damages upon claims falling 
within the scope of the policy. 

The policy, unusually comprehensive in its coverage, was intended to protect 
numerous persons of different classes and, owing to the fact that in its preparation 
a standard form was supplemented and modified by attaching thereto other provi- 
sions in the nature of riders, the instrument exhibits no little complexity and a 
measure of confusion. Generally speaking, the business to which it relates consists 
of the renting of automobiles, without drivers, to persons who either drive them or 
independently employ drivers. Apparently there are three parent or principal com- 
panies to whom the policy was issued. In paragraph 1 of the “Schedule of State- 
ments,” specifying who are insured, these three concerns are expressly named as 
Hertz Drivurself Corporation, Hertz Drivurself Sales Corporation, and Hertz Driv- 
urself System, and they together with all their “subsidiary and associated corpora- 
tions,” it is added, are in the policy “sometimes referred to as the ‘named insured.’ ” 
Under licenses from one or more of these corporations, local companies conduct such 
business of renting cars, and these are also insured, being specifically designated as 
“licensees.” Those who rent cars from the local companies are insured and dis- 
tinctively classified as “renters”; those who for the renters drive cars so rented 
are protected and designated as “drivers.” 

Upon an analysis of the entire instrument, we think with reasonable clearness 
the intent is disclosed to designate all who can claim protection under the policy 
(excepting only the conditional and limited protection afforded to an injured person) 
as “insured,” and in the general class are groups designated as “named insured,” 
“licensees,” “renters,” etc. Hence while a “named insured” is necessarily an “in- 
sured,” an “insured” may not be a “named insured.” Under this view Gomez was 
both a “renter” and an “insured,” and such contentions made upon behalf of ap- 
pellee as rest upon the ground that the terms “insured” and “named insured” are 
synonymous are untenable. 

[2] Upon the assumption that Gomez, as we hold, was an “insured,” it must be 
conceded, under the facts stipulated, that he violated a material condition of the 
policy in declining to permit any defense to be made to the action brought against 
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him by the appellee; and, as we understand, it is not controverted that as a result 
of the default he forfeited his right to claim indemnity under the policy. That 
being true, the question remains whether the appellee is in any better position. This 
question we expressly reserved in the Colthurst Case, supra, but it now becomes 
necessary to decide it. Upon consideration we feel constrained to answer it in the 
negative. Such is the weight of authority as appears from the citations in the Colt- 
hurst Case. And see, also, Coleman v. New Amsterdam Casualty Co., 247 N. Y. 
271, 160 N. E. 367, 369. Speaking of a statute of New York to which the pro- 
vision of this policy in favor of the injured person conforms, the Court of Appeals 
of New York in the Coleman Case said: “The statute was prompted by a definite 
mischief. * * * Before its enactment, the insolvency of the assured was equivalent 
in effect to a release of the surety. The policy was one of indemnity against loss 
suffered by the principal, and loss to him there was none if he was unable to pay. 
The effect of the statute is to give to the injured claimant a cause of action against 
an insurer for the same relief that would be due to a solvent principal seeking in- 
demnity and reimbursement after the judgment had been satisfied. The cause of 
action is no less but also it is no greater. Assured and claimant must abide by the 
conditions of the contract.” We see no escape from the reasoning of this and the 
other cases referred to in which a similar conclusion is reached, and it is equally 
applicable to the California statute. If the protection afforded by the statute is in- 
adequate, that is a consideration for the Legislature and not for the courts. 

It may be added that the duty of the insured in respect of permitting a defense 
in his name is not susceptible to precise general definition. He is not to be a mere 
puppet in the hands of the insurer; he is under no obligation to permit a sham de- 
fense to be set up in his name, nor can he be expected to verify an answer which 
he does not believe to be true; he cannot evade personal responsibility, and hence 
is not bound to yield to any demand which would entail violation of any law or 
ethical principle ; but he cannot arbitrarily or unreasonably decline to assist in mak- 
ing any fair and legitimate defense. Here it is stipulated that he declined to permit 
any defense to be made in his name, and it is to be presumed that the defendant 
in such a case could at least legitimately challenge the amount of the alleged 
damage and require proof. 

Appellee argues that, notwithstanding Gomez’s refusal to defend, the insurance 
company might have protected itself by intervention. But while intervention might 
have afforded it a measure of protection, clearly in that position it would be at a 
disadvantage; and, besides, we are here discussing, not the question whether in 
spite of Gomez’s default the insurance company could have protected itself, but 
whether he forfeited his rights by violating a material condition of the policy. 

The judgment will be reversed, with directions to take further proceedings not 
inconsistent with the views herein expressed. 


OCEAN ACCIDENT & GUARANTEE CORPORATION, Limited, v. BEAR. 
(3 Div. 870.) 
Supreme Court of Alabama. Oct. 10, 1929. 
Rehearing Denied Jan. 25, 1930. 
125 Southern Reporter 676. 

1. INSURANCE—LIABILITY INSURANCE MUST BE SUPPORTED BY IN- 

SURABLE INTEREST IN INSURED. 

Liability insurance, like other forms of insurance must be supported by an 
insurable interest in the insured. 


(For other cases, see Insurance, Dec. Dig. § 114.) 


2. INSURANCE—INSURED IN AUTOMOBILE LIABILITY INSURANCE 
HAS INSURABLE INTEREST, IF HE MAY BECOME LEGALLY LI- 
ABLE TO OTHERS FOR INJURIES RESULTING FROM OPERATION 
OF AUTOMOBILE. 

If the insured in an autmobile liability insurance policy has such abiding 
interest in use of automobile in his business that he may become legally liable 
to others for injuries resulting from its operation, he has an insurable interest. 


(For other cases, see Insurance, Dec. Dig. § 115[1].) 
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3. INSURANCE—EMPLOYEE OF COMPANY, NAMED INSURED IN AU- 
TOMOBILE LIABILITY POLICY COVERING AUTOMOBILE USED 
FOR COMPANY’S AS WELL AS EMPLOYEE’S BUSINESS, HELD TO 
COME WITHIN PROTECTION OF POLICY. : 
Where employee of company bought automobile, exchanging old automobile 

owned by company, to be used in business of company and for employee’s per- 

sonal use, and company was designated as insured and owner in automobile 

kiability insurance policy, and furnished oil and gas, held, that company had an 

insurable interest, and employee, injuring another while -driving automobile, 

eame within protection of “additional assured” clause of policy, stating that 

policy applied to any person operating automobile with permission of insured 
(For other cases, see Insurance, Dec. Dig. § 435.) 


Anderson, C. J., and Gardner, J., dissenting on motion for rehearing. 

Appeal from Circuit Court, Montgomery County; Leon McCord, Judge. | 

Action on a policy of liability insurance by T. Lawrence Bear, Jr., against 
the Ocean Accident & Guarantee Corporation, Limited. From a judgment for 
plaintiff, defendant appeals. Affirmed. 


Statement. 


T. Lawrence Bear, Jr., brought suit in Montgomery circuit court against 
Ocean Accident & Guarantee Corporation, Limited, to recover an indemnity 
alleged to be due plaintiff under a policy ot liability insurance. Trying the case 
without a jury, the court, on request made a special finding of facts. We quote 
therefrom the following. 

“It finds: That the plaintiff was the owner of a Ford automobile in the 
year, to wit, 1924, at which time he went into the service or employment of 
Anderson Lumber Company. That this automobile, so long as it was owned 
by plaintiff, was insured by the defendant under a policy similar to the policy 
hereinafter referred to, except the plaintiff’s name was mentioned therein as 
the insured. That:this policy was issued to plaintiff by Mead & Charles, Inc., 
as agent for defendant. That this Ford automobile was used by the plaintiff 
in the service of the Anderson Lumber Company and in its business. This 
Ford automobile was, with consent of the plaintiff, traded by the Anderson 
Lumber Company, in which trade the Anderson Lumber Company procured the 
Dodge automobile described in the policy of insurance hereinafter referred to. 
This Dodge automobile, from the time it was procured by the Anderson Lumber 
Company up to the time it was disposed of, as hereinafter stated, was used by 
the plaintiff for and in the prosecution of the business of the Anderson Lumber 
Company, and while this automobile was being so used the defendant, through 
its agent, Mead & Charles, Inc., on, to wit, October 17, 1926, issued to Ander- 
son Lumber Company the policy of insurance hereto attached, made a part 
hereof, and marked ‘Exhibit B.’ That thereafter, and on, to wit, the 11th day 
of April, 1927, the Anderson Lumber Company consented for and authorized 
plaintiff to dispose of this Dodge automobile by using the same in a trade 
for a Buick automobile, which Buick automobile was to be bought in his name, 
and to be used as the Dodge automobile had been previously used. That the 
plaintiff, acting under this authority, traded with Hobbie Motor Car Company 
the Dodge automobile for a new Buick automobile, paying or promising to pay 
Hobbie Motor Car Company something in addition to the Dodge automobile. 
That immediately upon this trade with Hobbie Motor Car Company, when the 
Buick automobile was purchased, plaintiff telephoned to the office of Mead & 
Charles, Inc., and told the one who answered the phone at this office that he 
had purchased a new Buick automobile from Hobbie Motor Car Company, 
and that the Dodge car mentioned hereinbefore had been disposed of, and that 
he desired the policy of insurance carried by Anderson Lumber Company, which 
policy is hereto attached marked ‘Exhibit B,’ be transferred to his new Buick 
car, so that he could get the protection afforded by the policy, and requested 
that Mead & Charles, Inc., communicate with Hobbie Motor Car Company in 
order that the necessary information could be obtained to make good the trans- 
fer. That Mr. Copeland, agent of Mead & Charles, Inc., who attended to all 
business of Mead & Charles, Inc., pertaining to liability insurance, obtained this 
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message, and thereafter procured the transfer or rider which hereto attached 
marked ‘Exhibit B-1,’ and made a part hereof. That this transfer or rider was 
sent to Anderson Lumber Company, together with bill for $2.80, which repre- 
semed the difference in the premiums on the two cars. That this bill was paid 
by Anderson Lumber Company, and immediately charged to plaintiff’s account 
with this company. That the defendant received this sum and has never offered 
to return it to any one. That immediately thereafter this Buick car was used 
by the plaintiff in the business or service of the Anderson Lumber Company, 
the same as the Dodge car had been previously used. That the Buick during 
the daytime was kept at the place of business of Anderson Lumber Company, 
except when being used by plaintiff on business of Anderson Lumber Company. 
At night, when plaintiff was off of duty at the Anderson Lumber Company, he 
kept the car, using it as he saw fit, and kept it at night; when not being used 
by him, in the garage of T. L. Bear, Sr., who was plaintiff’s father, and also 
a director of the Anderson Lumber Company, returning with it when going back 
to the place of business of the Anderson Lumber Company. That the Ander- 
son Lumber Company furnished all gasoline for the operation of this car, and 
had full knowledge of, and gave its full consent to, the manner and way that 
said car was kept, used, and operated: That at the time of the purchase of the 
Buick, and all time thereafter, plaintiff was a director of the Anderson Lumber 
Company. That this condition and status continued from the time of the purchase 
of the car up to and including the time when it collided with another car on, 
to wit, June 7, 1927, out of which collision the judgments hereinafter referred to 
arose. That a similar policy as the one issued in the name of Anderson Lumber 
Company would have been issued in the name of plaintiff, without any greater 
charge than the charge incident to the policy issued to Anderson Lumber Com- 
pany. The premiums would have been the same. That on, to wit, June 7, 1927, 
plaintiff was driving the above-mentioned Buick car in the city of Montgomery, 
Ala., and, while so driving it, it collided with another car, in which other car 
were Roy Sellers, Nina C. Rouse, and Pugh Allen. That these three last named 
persons received injuries as the result of this collision. That they and their re- 
spective parents made claims against plaintiff for damages arising as the re- 
sult of this collision. The plaintiff immediately notified defendant of these 
claims.” 

Plaintiff complied with the conditions of the policy touching notice, informa- 
tion, and co-operation with the insurer in making investigation of the claims. 
After some two months inquiry and negotiations, defendant, insurer, notified 
plaintiff it would not settle the claims, nor defend suits, because not covered by 
the policy. 

Suits were then brought against plaintiff, who gave notice to the insurer. 
Refusing to defend, plaintiff defended by his own counsel. Judgments went 
against him, aggregating, with costs, $9,831.35. Thereupon the present suit 
was begun to recover such sum, the attorney’s fee incurred by him, and interest 
on the demand. 

Defendant pleaded as follows: “Comes the defendant and for answers to the 
complaint in this cause, and to each and every count thereof, separately and 
severally, pleads in short by consent the general issue, with leave to give in 
evidence any matter which, if well pleaded, would be admissible in defense of 
the action, to have effect as if so pleaded, and with leave to the plaintiff to give 
in evidence any matter which, if well pleaded, would be admisible in reply to 
such defensive matter, to have effect as if so pleaded.” 

Judgment went for plaintiff for the amount claimed. 

Pertinent provisions of the policy are these: 

“The Ocean Accident & Guarantee Corporation, Limited, * * * herein 
called the company, in consideration of the premium herein provided and of the 
declarations forming a part hereof, and such other exclusions and conditions 
hereinafter proclaimed, does hereby agree, as respects accidents occurring within 
the United States and Dominion of Canada during the period of this policy, 
as follows: 

“Legal Liability for Bodily Injuries or Death. 
“(1) To pay all sums which the Assured shall become liable to pay as 
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damages imposed by law for bodily injuries (including death at any time result- 
ing therefrom) caused as the result of the ownership, maintenance or use of any 
automobile described in said declarations, but not exceeding the limits of in- 
surance expressed in paragraph 9 of the declarations. 

“Legal Liability for Damage to Property of Others. 

“(2) To pay all sums which the assured shall become liable to pay for 
damages imposed by law on account of damage to or destruction of property 
of any description (including loss of use thereof) and damage or destruction 
by fire caused by the ownership, maintenance or use of any automobile described 
in said declarations, but not exceeding the limit of insurance expressed in 
paragraph 10 of the declarations. 

“Defense of Claims and Suits. 

“(3) To investigate any claim for such damages and to negotiate settlement 
thereof as may be deemed expedient by the company; to defend suits for such 
damages, even if groundless, in the name and on behalf of the assured, unless 
and until the company shall elect to effect settlement thereof. * * * 

“Additional Assured. 

“(6) The insurance granted by the foregoing provisions shall apply to addi- 
tional assured as follows: (a) Any person while riding in any automobile de- 
scribed in said declarations or while operating any automobile described in said 
declarations with the permission of the assured or any adult member of the 
assured’s household other than a chauffeur or domestic servant; and (b) any 
person, firm or corporation (except automobile repair shop, garage, automobile 
sales agency or service station and the agents and employees thereof) for whom 
said automobile is being operated: Provided that should any additional assured 
be protected by other valid and collectible insurance then no insurance under 
this policy shall extend to such additional assured. If an automobile covered 
by this policy is sold or transferred the insurance provided herein shall not 
extend to such purchaser or transferee unless the interest in the policy i is assigned 
in accordance with condition G hereof. 

“This paragraph entitled ‘Additional Assured’ shall not apply to any auto- 
mobile leased or hired or to any automobile used for carrying passengers for a 
monetary consideration. 

“Declarations. 

“1. Name of assured: Anderson Lumber Company. 

* * * x + # * * * 

“6. The automobiles (a) are owned by the above named assured; (b) will 
not be rented to others or used to carry passengers for a consideration; (c) 
are not equipped with a trailer, except as follows: (No exceptions.)” 

The rider, referred to as “B-1,” provides that, in consideration of the addi- 
tional premium, $2.80, the policy ceases to cover the “Dodge touring” car, and 
covers the “Buick sedan,” giving model and motor number; then concludes: 

“Nothing herein contained shall be held to vary, alter, waive or extend any 
of the terms, conditions, agreements or limitations of the undermentioned policy 
than as above stated. 

“This indorsement, when countersigned by a duly authorized agent of the 
undermentioned company and attached to policy No. UC 179358 issued to Ander- 
son Lumber Company, of Montgomery, Alabama, shall be valid and shall form 
part of said policy. 

“The Ocean Accident & Guarantee Corporation, Limited, 

“Charles H. Neely, Manager and Attorney. 

“Countersigned by Mead & Charles, Inc., 

“By A. M. Mead, Authorized Agent.” 

Other facts appear in the opinion. 

J. P. Mudd and Coleman, Coleman, Spain & Stewart, all of Birmingham, 
for appellant. 

Rushton, Chenshaw & Rushton and Hill, Hill, Whiting, Thomas & Rives, all 
of Montgomery, for appellee. 

Bou.pin, J. (after stating the case as above). The primary question involved 
is whether Lawrence Bear, Jr., is within the protection of the policy as an 
“additional assured,” under clause 6, commonly known ‘as the “omnibus clause.” 





Auto. ] Ocean Accident & Guarantee Corp. v. Bear 1051 


As appears from carefully prepared briefs and further research on our part, 
rather few cases construing such provisions in accident liability policies shed 
light on the issue presented by the facts of this case. 

In our own case of Metropolitan Casualty Ins. Co. of New York vy. Blue, 
121 So. 25, one operating the car by permission of the wife of the assured, 
an adult member of the family, was awarded protection under a similar clause. 
Bro v. Standard Accident Ins. Co., 194 Wis. 293, 215 N. W. 431, presented purely 
a question of fact as to whether the operator had “permission,” express or 
implied, to use the car. Dickinson v. Maryland Casualty Co., 101 Conn. 369, 125 
A. 866, 41 A. L. R. 500, presented a case of special permission to use the car on 
a stated mission of the operator. The issue was whether he had so departed: 
or deviated from the permitted use as to take him without the protection of 
the policy. Quite a liberal construction was given the omnibus clause in favor 
of the “additional assured.” Denny v. Royal Indemnity Co., 26 Ohio App. 566, 
159 N. E. 107, was the case of an employee, authorized to drive a truck in a 
specific business, going on a personal mission of his own. Held not entitled to 
protection. , 

We have no occasion here to consider what deviation from the permitted 
use will take the user without the protection of the policy. The above cases, 
however, construe the omnibus clause to cover the operator by special permis- 
sion as matter of accomodation, or the continuous operator under contractual 
relations with the assured. 


Appellant strongly relies upon Whitney v. Employers’ Indemnity Corp., 200 
Iowa, 25, 202 N. W. 236, 41 A. L. R. 495. In that case one Fenlon was working 
for a grocery company, the owner of a Ford car. A conditional sale of the 
car was made to Fenlon, payment to:be made in monthly installments to be re- 
tained from commissions due him. Later Fenlon severed his relation with the 
company and was permitted to take the car on promise to complete his monthly 
payments. At the time of the conditional sale the company carried a liability 
policy. That policy expired after Fenlon severed his relation. A new policy 
was taken out by the company, with an additional assured clause similar to that 
before us. Four days later, while Fenlon was operating the car, an accident 
occurred, resulting in injury to Whitney’s car. Suit for damages was brought 
against the grocery company and Fenlon, resulting in a judgment in favor of 
the grocery company and a judgment against Fenlon. Whitney then sued on 
the policy, under a clause by which the indemnity to Fenlon insured to Whitney. 
Said the court: 


“Plaintiff says that Fenlon was operating the car with the consent, either 
expressed or implied, of the grocery company. To successfully maintain this 
contention the grocery company’s relation to said car must be shown to be such 
that they were in a position to give their consent. In other words, if Fenlon ab- 
solutely owned the car the consent, or want of consent, on the part of the grocery 
company, would have nothing to do with this lawsuit. * * * The final analysis 
of the whole case must turn upon the question of who was the owner of the 
car at the time the policy of insurance sued on herein was issued, and at the 
time of the accident, which was four days later. If the grocery company was 
the owner of the car at the time, it could have given the consent required by 
the omnibus clause (L). If it was not the owner, then of course, the omnibus 
clause (I1,) would not operate, and there would be no basis for the operation 
of clause (e).” 


The court then declares that, in case of destruction or injury of the Ford 
car, the loss would have fallen on Fenlon, and not on the grocery company, 
and says: “It is our conclusion that at the time in controversy herein the grocery 
company was not the owner of the car within the meaning of the first paragraph 
hereinbefore referred to, and that, not being the owner of the car, it was not 
in a position to give the consent provided for in paragraph (I,), the omnibus 
clause.” 


_ In that case the “assured,” at the time the policy was taken out and at the 
time of the accident, had no right to the use of the car in its business, no bene- 
ficial ownership by reason of such right of user, no relation with Fenlon or the 
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car which could render the “assured” liable for Fenlon’s negligence in opera- 
tion. 

{1] It is the law that liability insurance, like other forms of insurance, must 
be supported by an insurable interest in the insured. An insurable interest, even 
in policies it:volving property loss, is widely different from a “sole and uncon- 
ditional ownership,” sometimes made a warranty in fire policies and the like. 
“Whoever * * * may fairly be said to have a reasonable expectation of 
deriving pecuniary advantage from the preservation of the subject-matter of 
insurance, whether that advantage inures to him personally or as the representa- 
tive of the rights or interests of another, has an insurable interest.’ Continental 
Fire Ins. Co. v. Brooks, 131 Ala. 614, 618, 30 So. 876, 877; Commercial Fire Ins. 
Co. v. Capital City Ins. Co., 81 Ala. 320, 8 So. 222, 60 Am. Rep. 162.” American 
Ins. Co. v. Newberry, 215 Ala. 587, 112 So. 195, 196; May on Insurance, § 80. 
Even a warranty stipulating for “sole and unconditional ownership” is not 
breached by the want of the naked legal title. If the insured alone suffers the 
loss insured against, this is sufficient. Gunn v. Palatine Ins. Co., 217 Ala. 89, 114 
So. 690. 

But an automobile liability insurance policy does not cover property loss on 
the part of the insured owner, as in fire or theft policies. “Legal liability” for 
injury to persons or property of others resulting from the “ownership, main- 
tenance or use” of the car is coverage of this policy. That is the risk or hazard 
which is assumed by the insurance carrier for which the “assured” is indemni- 
fied. 

[2] It the “assured” has such abiding interest in the use of the car in his 
business that he may become legally liable to others for injuries resulting from 
its operation, he has a beneficial interest, an insurable interest. .36 C. J. 1059; 
Employers’ Liability Ass’n Corp. v. Merrill, 155 Mass. 404, 29 N. E. 529. 

[3] The “additional assured” or omnibus clause covers a group of persons 
who may or may not have an insurable interest at the time the policy is written. 
If within the defined group, it is sufficient that at the time of the accident such 
person is in position to become legally liable for injury to others. Construing 
the omnibus clause according to well-known rules, the term “permission” is 
manifestly used in an inclusive sense. It extends protection to one “permitted” 
to use the car, although the “assured” may not be liable for the accident under 
the doctrine of respondeat superior. It protects members of the family of the 
assured, permitted to use the car, if within the age limit prescribed, and extends 
like protection to any person given permission to use it by an adult member of 
the family other than a chauffeur or domestic servant. Not that the chauffeur 
or domestic servant may not be protected when using the car in the service 
of the assured, or when given permission to use it for personal ends by the 
assured, or an adult member of the family. The chauffeur or domestic servant 
cannot extend such permission to others. 

By the last sentence in the omnibus provision it is stipulated that it shall 
not cover “any automobile leased or hired” or “used for carrying passengers 
for compensation.” ‘This exclusion is to safeguard against a possible construc- 
tion which, without it, might be given the broad language of such provision. The 
limited terms of the exclusion clause indicate that cases more obviously covered 
by the omnibus clause are not excluded. We cannot think the term “permission 
is restricted at all to those having a mere casual permission, or to those receiving 
permission to use the car as a matter of personal favor of accommodation. 

The assured is naturally much more concerned in the protection of his men, 
those using the car in his business under contractual relations, and equally so 
when, by the same contractual relations, his agents and employees have the 
privilege of using the car for their personal ends, when not employed in the 
business of the assured. This, in our opinion, is among the chief considerations 
leading to the omnibus clause, one that gives the policy an element of selling 
value. 

Applying these rules to the case in hand, we find the record supports the 
findings of fact by the trial court, which have been set out in the statement of 
the case. The Buick was bought for use in the business of the assured, Ander- 
son Lumber Company, to be used by Lawrence Bear, their employee, in such 
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business, and, when not so used, was subject to his personal use. The company 
furnished the oil and gas. It had a beneficial ownership, an insurable interest, 
within the law of this contract. It had some rightful say as to when Lawrence 
should use it for personal purposes. 

The suggestion is made that a car in a collision is likely to be injured; that 
the owner, who may suffer a property loss, will be more cautions in giving per- 
mission to use it, and therefore the insurance carrier’s risk is limited to such 
ownership. We may suggest this argument would be without force where the 
operator at the time of the collision stands to suffer a property loss himself. 
But, granting the premises, the assured here could suffer a property loss in 
this car, a car devoted to its business. 

It was devoted to the same use as the Dodge on which the policy was first 
issued. The agent of the insured, who transferred the policy to the Buick, knew 
the Dodge car as the Lawrence Bear Dodge. It seems obvious that Lawrence 
Bear would have been protected under this policy while operating the Dodge, 
either in the business of the company or for his own purposes. That the legal 
title to the Buick was in him is not of importance. It was Lawrence’s turn 
to buy a car for the use of the company and himself. 

The company may readily have incurred a liability while it was being used 
in the prosecution of its business. It was but a dutiful recognition of the interest 
of the company in the car, and the company’s liability for its use to. continue 
the policy to the company as the assured. That Lawrence thus designated the 
company as the assured and the owner in no way affected his rights as an 
additional insured. He is protected as such, whether using the car in the busi- 
ness of the company or for his private purposes. 

Affirmed. . 

Anderson, C. J., and Gardner and Foster, JJ., concur. 

On Rehearing. 

Per Curiam. Rehearing overruled. 


Sayre, Thomas, Brown, and Foster, JJ., concur. 

Anderson, C. J., and Gardner, J. (dissenting). The recovery is rested upon the 
“omnibus clause” of the policy wherein the Anderson Lumber Company is the 
insured. As a basis of liability the use of the car must have been with the 
permission of the Anderson Lumber Company, and such company must have 
been in position to give such consent. As held in Whitney v. Employers’ 
Indemnity Corporation, 200 Iowa, 25, 202 N. W. 236, 239, 41 A. L. R. 495, that 
question must turn upon ownership of the car at the time of the accident, the 
court saying: “If it was not the owner, then, of course, the omnibus clause (L) 
would not operate, and there would be no basis for the operation of clause.” 
Undisputedly Bear had the sole and absolute title to the car. Such being the 
case, the Anderson Lumber Company was in no position to give permission to 
plaintiff to use his own car on a pleasure trip of his own. The Whitney Case 
we consider in principle directly applicable. We think that decision sound and 
should be here followed. 

Upon reconsideration we find ourselves unable to agree to the majority view, 
and therefore respectfully dissent. 


BREST v. COMMISSIONER OF INSURANCE. NICHOLS et al v. SAME. 
CASASSA v. SAME. 
Supreme Judicial Court of Massachusetts. Suffolk. Jan. 7, 1930. 
169 Northeastern Reporter 657. 

2. INSURANCE—PREMIUMS FOR AUTOMOBILE INSURANCE MAY BE 
BASED IN PART ON SIZE, MAKE, KIND, AND STRUCTURE OF AU- 
TOMOBILE. 

Premiums to be paid for automobile insurance may be based in part upon size, 
make, kind, and structure of automobile to be cemived. 
(For other cases, see Insurance, Dec. Dig. § 10.) 
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3. INSURANCE—POWER OF SUPREME JUDICIAL COURT WITH RE- 
SPECT TO PETITIONS FOR REVIEW OF ACTION OF INSURANCE 
COMMISSIONER IN FIXING PREMIUM RATES FOR COMPULSORY 
AUTOMOBILE INSURANCE IS SAME AS IN EQUITY (St. 1929, c. 166; 
G. L. c. 214, § 12). 

Power and duty of Supreme Judicial Court with respect to petitions filed un- 
der St. 1929, c. 166, for review of action of commissioner of insurance in fixing 
rates to be charged as premiums for compulsory motor vehicle insurance, is in 
the main the same as in equity pleading and practice under G. L. c. 214, § 12. 

(For other cases, see Insurance, Dec. Dig. § 10.) 


4. INSURANCE—SUPREME JUDICIAL COURT MUST ACCEPT AS TRUE 
FINDINGS OF INSURANCE COMMISSIONER IN FIXING PREMIUM 
RATES FOR COMPULSORY AUTOMOBILE INSURANCE NOT AS- 
SAILED BY BILLS SEEKING REVIEW. 

Where findings of insurance commissioner in fixing premium rates for com- 
pulsory automobile insurance are not assailed by allegations of bills seeking re- 
view thereof, such findings must be accepted as true by Supreme Judicial Court. 

(For other cases, see Insurance, Dec. Dig. § 10.) 


5. INSURANCE—BASING PREMIUM RATES FOR COMPULSORY AUTO- 
MOBILE INSURANCE ACCORDING TO TERRITORY WITHIN 
WHICH AUTOMOBILE IS PRINCIPALLY GARAGED HELD NOT DE- 
NIAI, OF EQUAL PROTECTION OF LAWS (G. L. c. 175, § 113B, as 
amended by St. 1925, c. 346, § 4; St. 1927, c. 182; St. 1928, c. 381, § 6; St. 1929, 
E 7° a and c. 166; Const. U. S. Amend. 14; Declaration of Rights, arts. 
Action of commissioner of insurance in fixing rates for premiums for com- 

pulsory motor vehicle insurance according to territory within which motor vehicle is 

principally garaged under G. L. c. 175, § 113B, as amended by St. 1925, c. 346, § 4 

St. 1927, c. 182; St. 1928, c. 381, § 6; St. 1929, c. 34, § 2, and chapter 166, held not a 

denial of equal protection of laws guaranteed by Const. U. S. Amend. 14 and 

Declaration of Rights, arts. 1, 6, 7, 10 
(For other cases, see Insurance, Dec. Dig. § 4.) 


8. INSURANCE—AUTOMOBILE OWNERS RESIDING IN TERRITORIES 
WHERE HIGHER PREMIUM RATES FOR COMPULSORY AUTOMO- 
BILE INSURANCE WERE CHARGED HELD “PERSONS AGGRIEVED,” 
ENTITLED TO BRING PETITIONS FOR REVIEW OF INSURANCE 
COMMISSIONER’S ACTION (St. 1929, c. 166). 

Automobile owners resident within territories where higher premium rates for 
compulsory automobile insurance were established than in other parts of state held 
“persons aggrieved” within St. 1929, c. 166, providing for filing of petitions in Su- 
preme Judicial Court for review of insurance commissioner’s action in fixing in- 
surance rates. 


(For other cases, see Insurance, Dec. Dig. § 10.) 


Case reserved from Supreme Judicial Court, Suffolk County; Crosby, Judge. 

Three separate suits by Ephraim A. Brest, by Malcom E. Nichols and others, 
and by Andrew A. Casassa, against the Commissioner of Insurance, consolidated 
and reserved on petitions and demurrers. Demurrers sustained. 

F. S. Deland, Corp. Counsel, of Boston, for petitioners Nichols and others. 

W. P. Murray, City Sol., of Boston, for petitioner Casassa. 

R. Clapp, Asst. Atty. Gen., for respondent. 


Rucs, C. J. [1] These suits, consolidated and reserved upon the petitions and 
demurrers for determination by this court, are brought to review the action of the 
defendant in establishing classifications of risks and the rates to be charged as 
premiums by companies in connection with compulsory motor vehicle insurance. 
The demurrers admit, for the purposes of this decision, the truth of all facts well 
pleaded in the several petitions, but not the averments of law. Therefore the 
allegations must be examined with care. The three petitions, although differing in 
details, are founded upon substantially the same allegations. They set out that the 
defendant has established and put in force a schedule of classification of risks and 
premium charges based upon a combination of two factors, (1) territorial districts, 
and (2) a group specified as “size, make, kind and structure” of motor vehicle. 
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{[2] Although argument has been made to the effect that the second factor 
cannot be a proper basis for consideration in fixing premiums, it does no® seem en- 
titled to serious discussion. It appears to us plain that the insurance risk on motor 
vehicles may vary with size, make, kind and structure. These specifications well 
may include other subsidiary-matters, as, for example, weight, power, capacity for 
speed, type, use. The premiums rightly and justly to be paid for the required in- 
surance may be based in part upon the specifications composing the second factor. 
Weight has been given to matters of this nature for many years in establishing 
fees for registration and other statutory regulations of motor vehicles. We regard 


it as clear that in this respect no ground sufficient to require review of the action 
of the defendant is alleged. 


The chief argument is directed against the first factor. The allegations in that 
particular in substance are that the defendant divided the commonwealth into eight 
so-called territories; that as to private passenger motor vehicles, territory I com- 
prises the city of Chelsea, territory II the city of Revere, and territory III the city 
of Boston; that the other cities and towns of the commonwealth are grouped into 
five other territories; that the defendant further classified the risks based in part 
upon the territory in which the particular motor vehicle was garaged for the 
greater part of the calendar year preceding the date of the order. Incorporated in 
the allegations of the petitions by reference is the “Memorandum of Finding and 
Order Relative to the Classifications of Risks, and to the Schedule of Premium 
Charges for Motor Vehicle Liability Policies and Bonds,” filed in his office by the 
defendant. This “Memorandum” includes a complete schedule of classification of 
risks and premium charges of which complaint is made. In the “Memorandum” is 
a brief recital that public hearings were held by the defendant in his official ca- 
pacity on several days, at which protests were voiced in behalf of residents of 
Chelsea and Revere against continuance of rates based on a territorial basis there- 
tofore established, and arguments presented for a flat rate throughout the common- 
wealth. Other contentions and arguments were offered and were considered by the 
defendant and discussed in the “Memorandum.” With reference to the territorial 
basis for rates, it there was said: “The plan is based on the fact that the risk or 
hazard assumed by the insurer varies with the place where the insured cars are 
principally garaged. For example, the available experience shows that cars garaged 
in Boston are much more likely to be involved in accidents, resulting in loss to the 
insurers, than cars garaged in Springfield or Worcester. The rates in Boston are 
therefore higher than in the latter cities. There may of course be reasonable dif- 
ference of opinion in respect to the number of territories which should be estab- 
lished, or the cities or towns which should be allocated to a given territory. These 
questions, however, can only be decided in the light of the experience as it de- 
velops from year to year. It was urged at the public hearing that the 1929 rates 
be re-established for 1930. On the experience now available certain reductions in 
the 1929 rates are warranted. It is also clear that because of the wide difference in 
the experience of certain municipalities grouped together in the 1929 territories a 
re-arrangement of territories is required. While this re-arrangement causes in- 
creases in rates for some municipalities, the experience for 1927 and 1928 shows 
that reductions are merited in others. It would be obviously unjust to penalize 
whole communities by failing to carry out this re-arrangement.” There is further 
discussion of contentions made at the hearings before the defendant, prior to 
the promulgation of the schedules, that the statistics on which were based the 
high rates proposed for Chelsea and Revere were unreliable in that fraudulent or 
excessively large settlements were made by insurers of claims against owners of 
motor vehicles garaged in those cities. Respecting that contention the finding of 
the defendant is stated in the “Memorandum” as follows: “The evidence did not 
warrant the conclusion that there was fraud in connection with any of these 
claims; or that the companies had paid claims without due investigation or that 
they had, paid out excessive sums in settlements.” 


_ Thus it appears from the allegations that the defendant, by geographical group- 
ings of the several municipalities, has divided the area of the commonwealth into 
eight territories and that the premium charges for insurance payable by the owner 
of any motor vehicle depend in considerable part upon the particular territory in 
which he keeps such motor vehicle, the premium charges varying with the different 
territories. It further appears that the division into territories was made by the 
defendant after public hearings at which he found it to be “the fact that risk 
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or hazard” of liability “assumed by the insurer” varies according to the locality 
where thesinsured motor vehicles are principally garaged. 


[3, 4] The power and duty of the court with respect to petitions of this nature 
are prescribed in St. 1929, c. 166 (amending earlier statutes) in these words: “Any 
person or company aggrieved by any action, order, finding or decision of the com- 
missioner under this section may,” within a specified time, “file a petition in the 
supreme judicial court for the county of Suffolk for a review of such action, or- 
der, finding or decision. * * * The court shall have jurisdiction in equity to modify, 
amend, annul, reverse or affirm such action, order, finding or decision, shall review 
all questions of fact and of law involved therein and may make any appropriate 
order or decree. The decision of the court shall be final and conclusive on the 
parties.” These words do not mean that by simple petition without more parties 
are entitled to ask the court to review the whole field covered by the commissioner 
and make its own finding. They import into the procedure for review the main 
features of equity pleading and practice. G. L. c. 214, § 12. The bill must con- 
tain allegations setting out with certainty, brevity and adequate degree of par- 
ticularity the grounds upon which relief is sought. If in cases like the present 
findings of fact made by the commissioner are attacked, there must be set out in 
the bill specification of the findings and the grounds of alleged error. “ ‘Every 
material fact necessary to ¢ntitle the plaintiff to the relief prayed for must be con- 
tained in the stating part of the bill.’ “This part of the bill must contain the plain- 
tiff’s case, and his title to relief ; and every necessary fact must be distinctly and ex- 
pressly averred, and not in a loose and indeterminate manner, to be explained by in- 
ference, or by reference to other parts of the bill.’” Stevens v. Hayden, 129 Mass. 
328, 332; Bartlett v. New York, New Haven, & Hartford Railroad, 221 Mass. 530, 
539, 109 N. E. 452; Boston v. Treasurer and Receiver General, 237 Mass. 403, 415, 
130 N. E. 390; Cram v. Cram, 262 Mass. 509, 513, 160 N. E. 337. Under St. 1929, 
c. 166, it would have been open to the plaintiffs by appropriate allegations to attack 
the findings of facts made by the defendant. Such findings are not assailed by the 
allegations of these bills. Those findings must be accepted as true. Therefore it is 
unnecessary to discuss the meaning and scope of the “review” vested in the court by 
said chapter 166. See Swan v. Justices of Superior Court, 222 Mass. 542, 547, 548, 
111 N. E. 386; Mayor of Medford vy. Judge of District Court, 249 Mass. 465, 471, 
144 N. E. 397. 

[5] The bald question presented on this record and the one argued is whether 
a classification of motor vehicles for the purpose of fixing rates for the insurance 
premium charges according to the territory within which the motor vehicle is 
principally garaged can be lawful under the governing statute and controlling pro- 
visions of the state and Federal Constitutions. 


The power and the duty of the defendant with respect to the matters here in 
issue are prescribed in section 113B, first inserted in G. L. c. 175 by St. 1925, c. 
346, § 4, and finally amended as now in force by St. 1929, c. 166. (For intervening 
statutes see St. 1925, c. 346, § 4; St. 1927, c. 182; St. 1928, c. 381, § 6; St. 1929, c. 
34, § 2.) The parts of that section here material are in these words: “The commis- 
sioner shall, annually on or before September fifteenth, after due hearing and in- 
vestigation, fix and establish fair and reasonable classifications of risks and adequate, 
just, reasonable and non-discriminatory premium charges to be used and charged 
by companies in connection with the issue or execution of motor vehicle liability 
policies or bonds, both as defined in section thirty-four A of chapter ninety, for the 
ensuing calendar year or any part thereof. He shall, on or before said date, sign 
memoranda of the classifications and premium charges fixed and established by 
him in such form as he may prescribe and file the same in his office. * * * During 
said calendar year, the classifications and premium charges fixed and established 
by the commissioner for such policies shall be used by all companies issuing such 
policies, and the classifications and premium charges for such bonds shall be used by 
all companies acting as surety on such bonds. The commissioner shall cause notice 
of every such hearing to be given by advertising the date thereof once in at least 
one newspaper printed in each of the cities of Boston, Worcester, Springfield, New- 
buryport, Gloucester, Pittsfield, Fall River, New Bedford, Haverhill and Lawrence, 
at least ten days prior to said date, and he shall incorporate in such notice or pub- 
lish therewith a schedule clearly and precisely setting forth the premium charges 
proposed to be fixed and established for the ensuing calendar year. * * * The com- 
missioner * * * may at any time require any company to file with him such data, 
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statistics, schedules or information as he may deem proper or necessary to enable 
him to fix and establish or secure and maintain fair and reasonable classifications of 
risks and adequate, just reasonable and nondiscriminatory premium charges for 
such policies or bonds. * * * Memoranda of all actions, orders, findings and decisions 
of the commissioner shall be signed by him and filed in his office as public records 
open to public inspection.” 


As matter of statutory construction the words of said section 113B empower 
the defendant to establish any reasonable classification of risks and adequate, rea- 
sonable and non-discriminatory premium charges. The words of that section just 
quoted are too clear to require elucidation as to the issues here involved. No ar- 
gument has been adduced directed to a constricted interpretation of the statute or 
attacking its details. The argument in behalf of the plaintiffs in brief is that no 
such classification and premium charges can possibly be fair and reasonable and 
non-discriminatory, and that their constitutional rights have been thus infringed. 


The Declaration of Rights of the Constitution of this commonwealth in arts. 
1, 6, 7, 10, and the Fourteenth Amendment to the Constitution of the United States 
contain ample guaranties for equal protection of equal laws without discrimination 
or favor based upon unreasonable distinctions. Commonwealth v. Libbey, 216 
Mass. 356, 358, 103 N. E. 923, 49 L. R. A. (N. S.) 879, Ann. Cas. 1915B, 659, and 
cases collected; Vigeant v. Postal Telegraph Cable Co., 260 Mass. 335, 337-341, 
157 N. E. 651, 53 A. L. R. 867, and cases there reviewed; Commonwealth v. 
Strauss, 191 Mass. 545, 550, 78 N. E. 136, 11 L. R. A. (N. S.) 968, 6 Ann. Cas. 
842. Without repeating what is there said, it is accepted and used as the basis of 
the present decision. Not as modifying in any particular what was said in these 
three decisions but as stating in other and pertinent words an important principle, 
reference is made to other adjudications. It was said in Gulf, Colorado & Santa 
Fé Railway v. Ellis, 165 U. S. 150, at page 165, 166, 17 S. Ct. 255, 261, 41 L. Ed. 
666: “It is apparent that the mere fact of classification is not sufficient to relieve 
a statute from the reach of the equality clause of the fourteenth amendment, and 
that in all cases it must appear not only that a classification has been made, but 
also that it is one based upon some reasonable ground,—some difference which 
bears a just and proper relation to the attempted classification—and is not a mere 
arbitrary selection.” In Williams v. Arkansas, 217 U. S. 79, at page 90, 30 S. 
Ct. 493, 495, 54 L. Ed. 673, 18 Ann. Cas 865, is found this: “Legislation which, ‘in 
carrying out a public purpose, is limited in its application, if within the sphere of 
its operation it affects alike all persons similarly situated, is not within the Amend- 
ment’ (Barbier v. Connolly, 113 U. S. 27, 5 S. Ct. 357, 28 L. Ed. 923); and ‘when 
a State legislature has declared that, in its opinion, policy requires a certain meas- 
ure, its action should not be disturbed by the courts under the 14th Amendment, 
unless they can see clearly that there is no fair reason for the law that would not 
require with equal force its extension to others whom it leaves untouched.’ Mis- 
souri, K. & T. R. Co. v. May, 194 U. S. 267, 24 S. Ct. 638, 48 L. Ed. 971.” Jn Roy- 
ster Guano Co. v. Virginia, 253 U. S. 412 at page 415, 40 S. Ct. 560, 561, 64 L. Ed. 
989, occur these words: “It is unnecessary to say that the ‘equal protection of the 
laws’ required by the Fourteenth Amendment does not prevent the states from 
resorting to classification for the purposes of legislation. Numerous and familiar 
decisions of this court establish that they have a wide range of discretion in that 
regard. But the classification must be reasonable, not arbitrary, and must rest 
upon some ground of difference having a fair and substantial relation to the object 
of the legislation, so that all persons similarly circumstanced shall be treated alike. 
* * * Nevertheless a discriminatory * * * law cannot be sustained against the 
complaint of a party aggrieved if the classification appear to be altogether illusory.” 
State v. Hammer, 42 NJ. Law, 435, 440, 441; American Sugar Refining Co. v. 
Louisiana, 179 U. S. 89, 21 S. Ct. 43, 45 L. Ed. 102; Tanner v. Little, 240 U. S. 369, 
382, 383, 36 S. Ct. 379, 60 L. Ed. 691. 

[6] The principal contention of the plaintiffs is that the classification of risks 
and premium charges based on territory where motor vehicles are garaged is in- 
herently and necessarily unequal and discriminatory and can have no possible, re- 
lation to the risks assumed by the insurer. It is urged that the risk of an insurer 
depends upon the skill and reliability of the operator of a motor vehicle and is 
wholly dissociated from the place where it may be kept. It may be conceded that 
there is an appearance of inequality if X is required to pay a higher premium 
charge, provided his motor vehicle is principally garaged in Chelsea or Revere or 
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Boston, cities constituting respectively territories I, II, and III, than he would be 
required to pay if it were principally garaged in Cambridge in territory IV, or in 
Brookline in territory V, or in Andover in territory VI; or if Y and Z, owning pre- 
cisely the same kind of motor vehicle and possessing in every particular the same 
capacity, experience and skill in operating the motor vehicle, but the one keeping 
it in Chelsea in territory I and the other in Lancaster in territory VIII, are required 
to pay substantially different premium charges. Theory and logic seem to lend some 
support to the contentions of the plaintiffs. That is not all there is to the problem. 
Every question of constitutional law must be tested with reference to actual facts. 
The Constitution is not an abstraction; it does not exist in hypothetical ether created 
by theory and logic; it establishes a frame and principles of government and it 
operates upon the rights and duties of persons. These must be ascertained with 
reference to facts. The legal validity of the classification of risks and of the pre- 
mium charges made by the defendant must be determined with reference to the 
actual facts, not with reference to abstruse reasoning. Those facts in the cases 
at bar must be found in the allegations of the petitions including the facts stated 
in the “Memorandum” of the defendant incorporated therein. 


It is apparent or fairly inferable from the “Memorandum” made part of the 
petitions by reference, that the defendant as to matters of form and procedure con- 
formed to the provisions of said section 113B. He held the required public hearings, 
listened to proffered evidence and weighed arguments presented. The statute as 
to compulsory insurance in general has been in effect since January 1, 1927. St. 
1925, c. 346, § 13. There had been thus experience on the part of insurance com- 
panies for the years 1927, 1928 and a part of which the defendant could obtain 
statistics and other information to enable him to establish a just classification and 
premium charges. The provisions of said section 113B as to such statistics and 
information are not confined to those years. It is matter of common knowledge 
that before compulsory insurance of motor vehicles there was extensive voluntary 
insurance by owners of motor vehicles. Important statistics and other data derived 
from that source may have been at the disposal of the defendant. At all events, it 
is inferable from the “Memorandum” that the insurance companies have kept sta- 
tistics as to accidents bearing upon the reasonableness of territories as a basis of 
classifications and premium charges. It is and has been for many years a statutory 
requirement that all motor vehicle accidents resulting in bodily injury or death 
must be reported in writing forthwith to the registrar of motor vehicles, and he is 
also empowered to investigate all such accidents. G. L. c. 90, § 26, and § 29-as 
amended hy intervening statutes and finally by St. 1929, c. 230. Some tabulation 
of the facts ascertained in this way well may be accessible. 


[7] Thus there was available a considerable body of information bearing upon 
accidents in which motor vehicles were involved as related to the places where they 
were principally garaged. In these circumstances every presumption favors the 
regularity of the action of the defendant as a public officer in the performance of 
his duty. Duffy v. Treasurer & Receiver General, 234 Mass. 42, 50, 125 N. E. 135; 
Boston v. Treasurer and Receiver General, 237 Mass. 403, 417, 130 N. E. 390; God- 
frey v. Building Commissioner of Boston, 263 Mass. 589, 591, 161 N. E. 819. Of 
course such presumption cannot bridge any constitutional difficulties, but it goes as 
far in the circumstances here disclosed as to afford basis for inferring all support- 
ing facts essential to the classification and premium charges to the extent that they 
otherwise are justifiable. It follows that the fair import of the petitions is that 
there appeared to the defendant to be authenticated facts to the effect that accidents 
in which motor vehicles were involved and their drivers at fault could be classified 
as to numbers according to defined localities where the motor vehicles were prin- 
cipally garaged. Stated somewhat differently, the defendant thought that he had 
before him sufficiently reliable and extensive statistics tending to show that motor 
vehicles principally garaged in certain defined localities are less hazardous insurance 
risks than motor vehicles kept in other localities. There is no attack in the petitions 
on the good faith of the defendant. We do not interpret the petitions to mean 
that the information upon which the defendant based his “Memorandum” was not 
in his possession or that he made essential mistakes in its use. The cases at bar 
must be considered on the footing that statistics and data and all available in- 
formation as to accidents involving motor vehicles, through fault of their drivers 
and as to losses falling under compulsory insurance requirements arising there- 
from, showed that such accidents and losses in fact could be fairly classified with 
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reference to defined areas within which such motor vehicles were habitually kept. 
That must be taken to be the fact. It is the fact taught by experience. Thus there 
appears to be a conflict between theoretical exposition on the one side and the ac- 
tual facts on the other side. A widely quoted statement is that “The life of the law 
has not been logic; it has been experience.” The Common Law by Holmes, p. 1. 
That is a doctrine of the present and not of the past alone. It seems to us that 
the teaching of experience and ascertained facts must prevail over theory and 
legic in the cases at bar. Ultimately theory and logic must be adjusted to con- 
form to facts. It may not be easy to state the reason why the risks of insurance 
of motor vehicles as required by the statutes should vary according to localities in 
which they are principally garaged, and be greater if garaged in one place and 
less if garaged in another. But the fact of such variation in risk must be assumed 
on these records. This being so, there appears to be no adequate reason for grant- 
ing the prayers of the petitions. 

The plaintiffs rely upon various statements in Re Opinion of the Justices, 251 

Mass. 569, 596, 597, 613, 147 N. E. 681. Those are accepted as sound, but they 
are not in conflict with the decision here made. The enumeration of elements for 
consideration in determining whether insurance ought to issue to a particular in- 
dividual, on the page last cited, obviously was intended to be illustrative and not 
exhaustive. 

[8] The plaintiffs, being residents within the territories where higher pre- 
mium charges are established than in other parts of the state, and being owners 
of motor vehicles, are persons who would be aggrieved by the action of the de- 
fendant if it were wrong. Monroe v. Cooper, 235 Mass. 33, 34. 126 N. E. 286; 
Siegemund vy. Building Commissioner of Boston, 259 Mass. 329, 332, 156 N. E. 852. 

The conclusion is that on these records the classification of risks and the pre- 
mium charges as established by the defendant ought not to be modified, annulled 
or reversed. 

In each case the entry may be demurrer sustained. 


WARECKI v. UNITED STATES FIDELITY & GUARANTY CO. 
Supreme Judicial Court of Masachusetts. Suffolk. Feb. 4, 1930. 
170 Northeastern Reporter 49. 


3. INSURANCE—NONJOINDER OF INSURED AS DEFENDANT IN JUDG- 
MENT CREDITOR’S SUIT TO ESTABLISH AMOUNT DUE UNDER 
COMPULSORY INSURANCE POLICY DID NOT PRECLUDE RECOV- 


ERY. HIS DEBT BEING INCONTROVERTIBLY ESTABLISHED BY 
JUDGMENT (ST. 1923, c. 149, § 1). 


Insured’s debt having been incontrovertibly established by judgment against 
him, under St. 1923, c. 149, § 1, failure to join him as party defendant in judg- 
ment creditor’s suit to establish amount due under compulsory liability insurance 
policy did not preclude recovery, since defendant could make all defenses open 
had he been joined, and his rights will not be prejudiced by order that defendant 
pay amount of judgment. 

(For other cases, see Insurance, Dec. Dig. § 624[5].) 


7. —-INSURANCE—JUDGMENT AGAINST INSURED FOR ONE SUING 
TO ESTABLISH AMOUNT DUE UNDER COMPULSORY INSURANCE 
POLICY CONCLUSIVELY DETERMINED INSURED’S RESPONSIBIL- 
ITY FOR ACCIDENT AND INDEBTEDNESS TO PLAINTIFF. 
Judgment against insured for injuries to one suing to establish amount due 

under compulsory insurance policy conclusively determined insured’s legal re- 

sponsibility for accident and indebtedness to plaintiff in amount of judgment. 
(For other cases, see Insurance, Dec. Dig. § 616%.) 

8. INSURANCE—INSURER HELD LIABLE TO INSURED’S JUDGMENT 
CREDITOR, EVEN IF NOT NOTIFIED OF ACCIDENT BY INSURED 
G. L. C. 175, § 113A, ADDED BY ST. 1925, C. 346, § 4). 


Insurer held liable under compulsory insurance policy to one recov ering judg- 
ment against insured for injuries sustained, even if it did not receive required 
notice of accident from insured, in view of G. L. c. 175, § 113A, added by St. 1925, 
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c. 346, § 4, requiring provision that violation of terms of policy shall not bar 
recovery against insurer by judgment creditor. 


(For other cases, see Insurance, Dec. Dig. § 311[1].) 


Appeal from Superior Court, Suffolk County; Elias B. Bishop, Judge. 

Suit by Olga Warecki against the United States Fidelity & Guaranty Com- 
pany. Decree for plaintiff, and defendant appeals. Affirmed. 

J. J. Curran, of Boston, for appellant. 

J. B. Abrams, of Boston, and E. J. Davis, of Brighton, for appellee. 

SANDERSON, J. [1-4] This is an appeal from a final decree establishing the 
amount due under a policy of insurance issued by the defendant to Louis F. 
Russo under the terms of the compulsory insurance act and ordering its pay- 
ment to the plaintiff. The sum to be paid represented the amount of an un- 
satisfied judgment in favor of the plaintiff against Louis F. Russo. The defend- 
ant in this suit offered no evidence but made a motion for a directed verdict at 
the close of the plaintiff’s case. A contention made by it for the first time 
at the argument of the case in this court is that the plaintiff cannot recover be- 
cause Louis F. Russo has not been joined as a party defendant. The proper 
mode of taking advantage of nonjoinder of parties in equity is by demurrer, 
plea or answer. Jewett v. Tucker, 139 Mass. 566, 577, 2 N. E. 680. Ordinarily 
the debtor, even if a judgment debtor, should be made a party to a bill to reach 
and apply property to the payment of his debt. But if we assume that the de- 
fendant would have been entitled to have Russo made a party if the question 
had been properly raised at a time when such matters ordinarily should be con- 
sidered, it does not follow that it is entitled to such order now. The debt against 
Russo had been incontrovertibly established by the judgment (St. 1923, c. 149, 
§ 1), and without him as a party the defendant could make all defences to the 
bill that would be open if he had been joined. No relief is sought against him, 
and the decree entered will protect the rights of all parties now before the 
court without prejudice to any rights the defendant may have against Russo. 
“Where the defect is formal and technical merely, and is only objected to at 
the hearing, and especially if other parties are needed only for the defendants 
protection, the decree will not be delayed if the nonjoinder produces no other 
prejudice to the rights of parties before the court.” Schwoerer v. Boylston 
Market Association, 99 Mass. 285, 295. When the suggestion of nonjoinder has 
not been made until after a hearing on the merits “if it is fqund that entire justice 
can be done to all parties now before the court, and without prejudice to any 
of their rights, and that conflicting interests, if there be any * * * may here- 
after be adjusted,-the objection should not now prevail.” Jewett v. Tucker, 139 
Mass. 566, 579, 2 N. E. 680, 686; Schwoerer v. Boylston Market Association, supra; 
Evans v. Wall, 159 Mass. 164, 168, 34 N. E. 183, 38 Am. St. Rep. 406; Wickwire 
Spencer Steel Corp. v. United Spring Co., 247 Mass. 565, 569, 142 N. E. 758. The 
rights of Russo will not be prejudiced by an order that the amount of the judg- 
ment against him be paid by the defendant. 

[5, 6] The defendant in its amended answer admitted that it received a re- 
port of an accident shortly after February 6, 1927, signed by one Louis F. Russo 
of Roslindale in the county of Suffolk, and also that the automobile of one Louis 
F. Russo of Roslindale was then and there by virtue of St. 1925, c. 346,-and acts 
(St. 1926, cc. 272, 368, 392) in amendment thereof covered by a motor vehicle 
liability policy issued by the defendant to him. The trial judge found that the 
policy issued under St. 1925, c. 346, and acts in amendment thereof to Louis F. 
Russo was in force in February, 1927, when the plaintiff sustained her injury; 
that her writ against him appeared to have been served by being left at: his 
last and usual place of abode, to wit, 98 Stanton Avenue, Revere, but that this 
address was not the home of Louis F. Russo but of his father; that Louis F. 
Russo at the time lived in Roslindale, but that the summons was later delivered 
to him; that counsel filed an answer in his behalf, and a default which had been 
entered was removed on motion of Louis F. Russo; that on January 20, 1928, the 
plaintiff recovered judgment against Louis F. Russo, and execution issued there- 
on January 21, 1928, which has not been in any part satisfied; that Louis F. 
Russo, against whom execution issued, was the same Louis F. Russo who held 
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a motor vehicle liability policy issued by the defendant, and that the defendant 
had notice that his automobile had been involved in the accident as a result of 
which the plaintiff recovered judgment, but may not have had notice that the 
plaintiff received injuries or that she had brought suit. “The entry of the 
decree implies a finding of every fact essential to the right entry of that decree 
permitted by the evidence.” Glazier v. Everett, 224 Mass. 184, 185, 112 N. E. 
1009, 1010; Star Brewing Co. v. Flynn, 237 Mass. 213, 216, 129 N. E. 438. The 
evidence concerning the identity of the subject matter of the contract of in- 
surance and concerning the identity of the judgment debtor as the contracting 
party presented issues of fact, and for that reason the conclusions reached by 
the trial judge cannot be disturbed. 

[7, 8] The trial in which the plaintiff obtained her judgment conclusively 
determined the fact that Louis F. Russo was legally responsible for the accident 
and was indebted to the plaintiff because of her injuries caused thereby in the 
amount of the judgment. Lorando v. Gethro, 228 Mass. 181, 117 N. E. 185, 1 
A. L. R. 1374. The policy required the assured to give notice to the insurer and 
to cooperate with it, but it also must have provided that a violation of its terms 
would not defeat the policy so as to bar recovery against it by a judgment credi- 
tor. Section 113A (4) added to G. L. c. 175 by St. 1925, c. 346, § 4 (see now 113A 
as amended by St. 1928, c. 381, § 5). If it be assumed that the defendant did not 
receive the notice from the assured, for which the contract called, it would still 
be liable to the plaintiff because of the terms of its contract of insurance. Vance 
v. Burke (Mass.) 166 N. E. 761. 

Decree affirmed with costs. 


GIROUD v. NEW JERSEY MFRS.’ CASUALTY INS. CO. (No. 120.) 
Court of Errors and Appeals of New Jersey. Feb. 3, 1930. 
148 Atlantic Reporter 790. 


2. INSURANCE—ONE INJURED BY CONTRACTOR’S TRUCK COULD 
NOT RECOVER UNDER POLICY INDEMNIFYING CONTRACTOR’S 
PRINCIPAL FROM LOSS BY TRUCK IN HIS “HIRE” OR OPERATED 
WITH HIS “CONSENT.” 


Where S. contracted with A. to do certain work, A. using his own motor- 
truck, individual injured by A.’s truck could not recover under policy issued to 
S. to indemnify it against damage caused by automobile or truck hired by S., 
or operated by or with permission of S., as to “hire” property involves idea 
of passing of possession, management, and control of thing hired into hands of 
hirer, while “consent” means to yield when one has right, power, or will not to 
do so. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Supreme Court. 

Action by Louis Giroud against the New Jersey Manufacturers’ Casualty 
Insurance Company. Judgment for defendant, and plaintiff appeals. Affirmed. 

See, also, 104 N. J. Law, 424, 140 A. 305. 

This was an action at law in the Supreme Court, Atlantic county. On be- 
half of the defendant motion was made to strike out the complaint on the ground 
that it did not disclose any cause of action. The matter came on to be heard 
before Sooy, C. C. J., who, after hearing the motion, made an order that the 
complaint be struck out, and judgment was thereupon entered in the Supreme 
Court, and the plaintiff appeals from that judgment to this court. The judg- 
ment rests upon the order striking out the complaint, and Judge Sooy, in de- 
ciding the matter, filed the following conclusions: 

“This is a motion to strike the complaint on the ground that it does not 
disclose a legal cause of action. 

“The complaint alleges, in paragraph 2, that defendant issued its policy 
of insurance, or contract of indemnity, to the Stryker Transportation Company, 
thereby agreeing to indemnify it (the Stryker Transportation Company) against 
loss or damage from bodily injury, etc., by any person or persons by reason of 
the maintenance, operation, or use of the automobiles described in the schedule 
annexed to the policy, for which loss or damage the said assured, or any other 
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person operating such automobile with the permission of the assured, should 
be legally liable or responsible. 

“Paragraph 3 alleges that plaintiff, while the policy was still in force, suf- 
fered bodily injury by reason of being struck by one of the automobiles described 
in the schedule aforesaid, and while said auto was being operated by a Mr. A., 
with the permission of the assured, the S. T. Co.; that A. was the owner of the 
auto and legally responsible for the operation thereof. 

“Paragraph 4 alleges that the result of a suit against the Stryker Transpor- 
fation Company and A. resulted in a joint judgment against both defendants and 
in favor of this plaintiff; that the Stryker Transportation Company appealed from 
the judgment, and that A. obtained a rule to show cause why the judgment should 
not be set aside; that the Court of Errors and Appeals reversed the judgment 
as to the Stryker Transportation Company, and that the Supreme Court dis- 
missed A.’s rule. 

“Paragraph 5 alleges that execution was issued against A., returned unsatis- 
fied, and that A. is insolvent. 

“Paragraph 7 alleges that the contract of indemnity aforesaid provides that, 
if judgment should be recovered against the assured and execution be returned 
unsatisfied, because of the insolvency of such assured, and if the insurance com- 
pany, the defendant herein, would have been liable under the terms of its policy 
to the assured, had the execution been satisfied, then the person injured may 
bring suit against the insurance company; and plaintiff further alleges that by 
the terms of the policy it was further agreed that the indemnity provided by 
the policy was extended, so that the same should be available to any person 
lawfully operating with the permission of the assured, any auto described in 
the schedule and to any person, firm, or corporation legally responsible for the 
operation therof. 

“Paragraph 8 alleges that the policy to indemnify the Stryker Transporta- 
tion Company was extended to include indemnity to A. and that, the legal re- 
sonsibility of A. to respond to the present plaintiff having been established by 
the Supreme Court as aforesaid and A. being insolvent, plaintiff is entittled 
to recover against this defendant. 

“It will be observed that the allegation of the complaint is that the policy 
was and is a contract of indemnity. This is borne out by the terms of the pol- 
icy. It is further alleged that it is a policy of indemnity to the Stryker Trans- 
portation Company against damages by reason of the operation, etc., of the 
autos described in the schedule annexed thereto, for which damages the Stryker 
Transportation Company, or any person operating with its permission, would 
be legally responsible. 

“The policy and schedule are annexed to and made a part of the complaint. 
The schedule refers to an indorsement by the terms of which certain autos owned 
by the Stryker Transportation Company are enumerated. The schedule does not 
list the truck of A. specifically, so that the truck is not included in the schedule 
unless it may be said to be included in subdivision (c) thereof, which is in 
language following: ‘As to commercial autos and/or trailers to be hired,’ under 
which, if hired, a premium of .90 is to be charged. 

“It thus appears that the coverage on A.’s truck, if it was covered, must 
have been (a) because the Stryker Transportation Company had hired the truck 
from A., or that it was a truck operated by A. with the permission of the Stryker 
Transportation Company. 

{1] “Ordinarily this court would be bound by the averments in the com- 
plaint, but if the facts asserted therein are notoriously known to be otherwise, 
and definitely established by the Court of Errors and Appeals to be otherwise, 
then, on this motion, this court is not bound by them. The Court of Errors 
and Appeals, in Giroud v. Stryker Transportation Company, 104 N. J. Law, 424, 
140 A. 305, 306, has held that A. was not the servant of the Stryker Transporta- 
tion Company in the pperation of the truck on the day and at the time and place 
of the accident, but that A. was then and there an independent contractor, saying: 
‘The question before us is whether the driver [A.], in collecting and delivering 
the gravel, was a servant, for whose acts the appellant [Stryker Transportation 
Company] was liable under the doctrine of respondent superior, or an indepen- 
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dent contractor, for whose acts it was not liable. The court held that the rela- 
tion of master and servant did not exist, but that A. was an independent con- 
tractor. 

[2] “It would seem that, under this decision, the truck of A. was not in- 
cluded in the schedule as a ‘hired’ truck, nor was it being operated by or with 
the permission of the Stryker Transportation Company. To hire property in- 
volves the idea of passing of the possession, management, and control of the 
thing hired into the hands of the hirer. No such thing happened here under the 
language of the decision above quoted. 

“Nor was A.’s truck being operated by A. with the permission of the Stryker 
Transportation Company. Consent means, as I understand the use of that word, 
‘to yield when one has the right, power, or will not to do so. Stryker had 
contracted with A. to do certain work, and in that respect may be said to have 
consented that A. should employ the means necessary to carry out the work, and, 
incidental thereto, to use the truck in question; but can it be said that S. con- 
sented, as contemplated by the ninth section of the policy? §. had contracted 
with A. to do the hauling, and thereafter S. did not have the power to deny 
A. the use of the truck, nor did §. consent to the use thereof as contemplated 
by section 9 aforesaid, which section reads as follows: 

“*The indemnity provided by this policy is extended so that the same shall 
be available, in the same manner and under the same conditions as it is available 
to the named assured, to any person or persons while riding in or lawfully operat- 
ing the automobile described in the schedule and to any person, firm or corpora- 
tion legally responsible for the operation thereof, provided such use or opera- 
tion is with the permission of the named assured.’ 

“There can be no question but that the policy was and is one of indemnity; 

i. e., to indemnify Strkyer for ‘loss or damage for which the assured shall be- 
come legally liable’ (the Court of Errors and Appeals has said that Strkyer 
is not legally liable), as well as, under section 9, to indemnify ‘any person or per- 
sons while riding in or lawfully operating the auto, with the permission of the 
named assured’; but it seems to me that the plaintiff cannot claim advantage 
under the indemnity clause of this policy. 
, “There can be no question but that, if the indemnity extends to A., and A. is 
insolvent, plaintiff is entitled to the benefit of the indemnity; but the insolvency 
of A. does not help plaintiff, unless the policy may be extended so as to cover 
indemnity to A. 

“The fleet clause of the policy, so called, does not help the plaintiff. The 
policy is, by this indorsement, amended: (a) This policy is intended to cover 
all commercial automobiles and/or trailers owned and/or hired and used by the 
assured during the policy period.’ 

“This indorsement does not apply to the situation as it existed between the 
Stryker Transportation Company and because the auto was not owned by §., 
nor was it used or hired by S. . 

“The motion to strike the complaint is granted.” 

Burton A. Gaskill, of Atlantic City, for appellant. 

Cole & Cole, of Atlantic City, for respondent. 

Per Curiam. The judgment under review herein should be affirmed, for 
the reasons expressed in the opinion delivered by Judge Sooy on the motion to 
strike. 

For affirmance: The Chancellor, the Chief Justice, Justices Parker, Black, 
Campbell, Lloyd, Case, and Bodine, and Judges Van Buskirk, McGlennon, Kays, 
Hetfield, and Dear. 

For reversal: None. 
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REINA v. UNITED STATES CASUALTY CO. 
Supreme Court, Appellate Division, First Department. January 31, 1930. 
239 New York Supplement 196. 

1. INSURANCE—INSURER WAS NOT LIABLE, WHERE INSURED’S 
ONLY EXCUSE FOR FAILURE TO GIVE IMMEDIATE NOTICE RE- 
QUIRED WAS THAT NOTICE WAS SENT TO WRONG COMPANY 
BY MISTAKE. 

Where only excuse or explanation offered by reason of insured’s failure to 
give immediate notice required under automobile liability policy was that through 
his inadvertance and mistake notice was sent to the wrong company, insurer 
was not liable under policy. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 


2. INSURANCE—“IMMEDIATE NOTICE” TO INSURER UNDER AUTO- 
MOBILE LIABILITY POLICY IS NOTICE WITHIN REASONABLE 
TIME UNDER CIRCUMSTANCES. 

“Immediate notice,” in accordance with clause of automobile liability policy 
requiring immediate written notice to insurer in event of accident, means notice 
within a reasonable time under all the circumstances. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

Finch, J., dissenting. 

Submission of controversy under Civil Practice Act, § 546, between Salvatore 
Reina and the United States Casualty Company. Judgment for defendant. 

Argued before Dowling, P. J., and Finch, McAvoy, Martin, and O’Malley, JJ. 

Frank C. Korman, of New York City (Edwin Hort, of New York City, of 
counsel), for plaintiff. 

William Butler, of New York City (Terence J. O’Gorman, of New York City, 
of counsel), for defendant. 

James O’MA Ley, J. The plaintiff seeks reimbursement from the defendant in- 
surance company for a sum expended in the settlement of two actions brought 
to recover damages by reason of plaintiff’s negligent operation of an automobile. 
Such settlement was effected after the defendant had refused to defend the 
actions. Its refusal was based upon plaintiff's alleged breach of a condition in 
the policy which required immediate notice of accident. 

The plaintiff owned two automobiles. One, a Cadillac touring car, was 
covered by defendant’s policy issued September 27, 1922. At this time and until 
March 16, 1923, plaintiff’s other car, a Lincoln sedan, was covered by a policy 
in the Hartford Accident & Indemnity Company, hereinafter referred to as the 
Hartford Company. On the latter date, coverage on both cars was transferred 
to the defendant’s policy. 

Subsequently and on September 19, 1923, the sedan was involved in the acci- 
dent out of which the actions referred to arose. Concededly, through inad- 
vertance and mistake, the plaintiff gave prompt notice to the broker who had 
secured the Hartford Company’s policy on the sedan. The broker in turn gave 
prompt notice to the latter company. So, too, when the actions were begun by 
the service of the summonses and complaints upon September 26th following, the 
plaintiff delivered them to the same broker, who again in turn sent them to the 
Hartford Company. The notices and summonses and complaints thus sent were 
retained by the Hartford Company until October 15th before it was discovered 
that its policy no longer covered the risk. On that day the defendant, for the 
first time, and after a lapse of 26 days, received notice of the accident. No ques- 
tion is raised with respect to plaintiff's right of settlement or as to the amount 
thereof. 

{1] In our view the defendant, under the authorities, must have judgment. 
The policy provided: “In the event of accident, the Assured shall give immediate 
written notice thereof to the Company, and forward to the Company forthwith 
after receipt thereof every process, pleading and paper of any kind relating to 
any and all claims, suits and proceedings. The Assured shall give to the Com- 
pany full co-operation and, whenever requested by the Company, shall aid in 


securing information and evidence and the attendance of witnesses and in pro- 
secuting appeals.” 
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([2] “Immediate notice,” under this clause, is notice within a reasonable 
time under all the circumstances. Greenwich Bank vy. Hartford Fire Ins. Co. 
of Hartford, Conn., 250 N. Y. 116, 164 N. E. 876; Woolverton vy. Fidelity & Cas- 
ualty Co., of New York, 190 N. Y. 41, 82 N. E. 745, 16 L. R. A. (N. S.) 400. Delay 
of course, may be excused. Rushing v. Commercial Casualty Ins. Co., 251 N. Y. 
302, 167 N. E. 450; Haas Tobacco Co. v. American Fidelity Co., 226 N. Y. 343, 123 
N. E. 755, 13 A. L. R. 132. In Rushing v. Commercial Casualty Ins. Co., supra, 
which is among the latest utterances of the Court of Appeals upon the precise 
question, it was held that a delay of 22 days was unreasonable in the absence 
of explanation or excuse. In Haas Tobacco Co. v. American Fidelity Co., supra, 
a delay of 10 days was held, in the absence of proper explanation, to be un- 
reasonable as a matter of law. 

The plaintiff relies upon the Rushing Case, supra, and urges that under its 
reasoning he has shown facts and circumstances to explain and excuse. In our 
view this case is not a sufficient aid to the plaintiff in his dilemma. There 
because of absence of facts contained in the submission to show whether ex- 
planation or excuse was possible, the case was remitted for a new submission 
or action to be brought. The court said (page 304 of 251 N. Y., 167 N. E. 451: 
“There may, indeed, be circumstances, such as absence from the state or lack 
of knowledge of the accident, that will explain or excuse the delay and show it to 
be reasonable. 

Here, the plaintiff had notice of the accident on the day of its occurrence. 
The only excuse or explanation offered is that through his inadvertance and 
mistake notice was sent to the wrong company. No claim is made that he did 
not know of the change of coverage from the Hartford Company to the defend- 
ant. His failure to notify defendant ‘was due to his own forgetfulness or negli- 
gence. In these circumstances we are constrained to hold that he has not suf- 
ficiently excused or explained his delay. 

A like conclusion has been reached, in a case factually similar, by the Court 
of Appeals of Kentucky in an opinion where numerous authorities bearing on 
the question are collated and considered. Jefferson Realty Co. v. Employers’ 
Liability Assur. Corp., 149 Ky. 741, 149 S. W. 1011. It follows that the defendant 
should have judgment with costs. 

Judgment directed for the defendant, with costs. Settle order on notice. 

Dowling, P. J.. and McAvoy and Martin, JJ., concur. 


Finch, J. (dissenting). I vote to grant judgment to the plaintiff. Where, 
as here, the plaintiff with due diligence gave immediate notice to the broker 
and the latter inadvertently forwarded the notice to the company who had 
previously written the insurance, instead of the defendant, the latter cannot plead 
such inadvertent default to avoid its obligation to the plaintiff in the absence 
of any change of position or prejudice. It is a well-established principle that 
where a loss has occurred under a policy cf insurance and a right to payment 
accrues, provisions of the policy relating to requirements after the loss must 
be construed liberally with a view to avoiding, if possible, an excusable for- 
feiture. Greenwich Bank y. Hartford Fire Ins. Co., of Hartford, Conn., 250 
N. Y. 116, 130, 164 N. E. 876, 880. In the foregoing case, where there was a 
delay of 12 days and the position of no one was shown to have been changed 
to their prejudice, Judge Crane, writing for a unanimous court, said: 

“The position of no one was changed in the meantime. * * * What rea- 
son is there for placing a narrow and strict construction upon the words, ‘im- 
mediate notice of loss’? When we consider that that is not made one of the 
conditions which voids the policy, but is linked up to those provisions relating to 
requirements after the loss, we should give this policy a reasonable interpreta- 
tion, and a fairly liberal construction. Such is the law. A liberal construction al- 
ways obtains with reference to the procedure after loss. McNally v. Phoenix 
Ins. Co., 137 N. Y. 389, page 398, 33 N. E. 475; Paltrovitch v. Phoenix Ins. Co., 143 
N. Y. 73, 77, 37 N. E. 639, 25 L. R. A. 198; Sergent v. Liverpool & London & 
Globe Ins. Co., 155 N. Y. 349, 49 N. E. 935; Glazer v. Home Ins. Co., 190 N. Y. 
6, 11, 82 N. E. 727; Matthews v. American Central Ins. Co., 154 N. Y. 449, 457, 48 
N. E. 751, 39 L. R. A. 433, 61 Am. St.,Rep. 627. 
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“The fire occurred; there is no fraud; the loss has been sustained; the pol- 
icies covered the loss; and this point relates to those things which must be done 
by the insured in connection with the remedy. He must give immediate notice 
of the loss, which we have held repeatedly means notice within a reasonable 
time, * 2." 

In the case at bar, as soon as the mistake was discovered and within a period 
of 26 days the defendant was advised of the loss. There is no claim of change 
of position or prejudice by the delay. This is not a case of deliberate default. 
If such were the case, relief would not be afforded by the courts, as in the case 
of Haas Tobacco Co. v. American Fidelity Co., 226 N. Y. 343, 123 N. E. 755, 13 
A. L. R. 132. Here the plaintiff having shown a reasonable excuse for the delay 
in the giving of notice to defendant, and the latter not having changed its posi- 
tion or been prejudiced, the plaintiff is entitled to judgment in accordance with 
the submission. 


FRANK et al. v. HARTFORD ACC. & INDEMNITY CO. 
Supreme Court, Special Term, New York County. January 28, 1930. 
239 New York Supplement 397. . 


1. INSURANCE—MOTORBUS LIABILITY INSURER, PAYING INSUR- 
ANCE INTO COURT, HELD NOT ENTITLED TO DEDUCT PAY- 
MENTS IN SETTLEMENT OF CLAIMS NOT REDUCED TO JUDG- 
MENTS (Highway Law, § 282-B, as amended by Laws 1927, c. 278). 

Where liability policy issued to motorbus company under Highway Law 
(Consol. Laws, c. 25) § 282-b, as amended by Laws 1927, c. 278, limited insurer’s 
liability for loss from any one judgment to $2,500 for bodily injuries or death, and 
$10,000 on all judgments recovered on claims arising out of same transaction, to 
be apportioned ratably among judgment creditors, and provided, as required 
by Insurance Law, § 109, that, in case of insolvency or bankruptcy of insured, 
action may be maintained by injured person against insurer under policy, held 
that insurance company, in paying amount of policy into court, where pending 
actions for injuries in collision involved claims greatly in excess of amount of 
policy limit, could not deduct payments made in settlement of claims arising 
out of same accident, which had not been reduced to judgments. 

(For other cases, see Insurance, Dec. Dig. § 512.) 


2. AUTOMOBILES—STATUTE PROVIDING FOR APPORTIONMENT OF 
LIABILITY INSURANCE AMONG MOTORBUS COMPANY’S JUDG- 
MENT CREDITORS APPLIES ONLY ON INSURED’S BANKRUPTCY 
OR INSOLVENCY (Highway Law, § 282-B, as amended by Laws, 1927, c. 
278.) 

Provision of Highway Law (Consol. Laws, c. 25) § 282-b, as amended by 
Laws 1927, c. 278, that amount for which liability insurer of motorbus company 
is liable on judgments recovered against insured shall be apportioned ratably 
among insured’s judgment creditors according to amount of their respective 
judgments, applies onlv in case of insured’s bankruptcy or insolvency. 

(For other cases, see Automobiles, Dec. Dig. § 89.) 


3. INSURANCE—REMEDY OF PERSONS RECOVERING JUDGMENTS 
FOR INJURIES AGAINST INSOLVENT MOTORBUS COMPANY HELD 
BY SUING FOR RATABLE ADMINISTRATION OF STATUTORY LIA- 
BILITY POLICY (Highway Law, § 282-B; as amended by Laws 1927, c. 278). 
Where, when plaintiffs recovered judgments against motorbus company for 
injuries and loss of services resulting from collision, motorbus company was in- 
solvent and judgments were returned unsatisfied, and such insolvency continued 
thereafter, judgment creditors’ remedy was by equitable action in behalf of them- 
selyes, and others similarly situated to compel payment into court of insurance 
money due under liability policy issued under Highway Law (Consol. Laws, c. 
25) § 282-b, as amended by Laws 1927, c. 278, to be administered for ratable 
protection of all judgment creditors similarly situated and for division among 
them. 
(For other cases, see Insurance, Dec. Dig. § 59114.) 
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4. INSURANCE—JUDGMENT CREDITOR, SUING TO HAVE INSOLVENT 
MOTOR-BUS CORPORATION’S LIABILITY INSURANCE RATABLY 
ADMINISTERED, HELD ENTITLED TO COSTS, PAYABLE IN ExX- 
CESS OF INSURER’S MAXIMUM LIABILITY, BEFORE BRINGING 
IN OTHER CLAIMANTS (Highway Law, § 282-b, as amended by Laws 
1927, c. 278). 

Where liability policy taken out by insolvent motorbus corporation under 
Highway Law (Consol. Laws, c. 25) § 282-b, as amended by Laws 1927, c. 278, 
required insurer to pay costs in addition to liability exacted by statute, judg- 
ment creditor, suing on policy in behalf of himself and others similarly situated 
to administer proceeds of policy for protection of all judgment creditors similarly 
situated, could recover costs incurred prior to entry of interlocutory order 
bringing in other-claimants for ratable distribution of funds to all persons having 
claims arising from same accident. 

(For other cases, see Insurance, Dec. Dig. § 675.) 


Action by Jennie Frank and husband, judgment creditors of the Long Island 
Coach Company, Inc., suing on behalf of themselves and any other judgment 
creditors similarly situated, who will join in the prosecution of the action and 
contribute to the expense thereof, against the Hartford Accident & Indemnity 
Company. Interlocutory judgment for plaintiffs. 

Frackman & Robins, of New York City (Joseph H. Robins, of New York 
City, of counsel), for plaintiffs. 


William A. Earl, of New York City, for defendant. 


* Town.LEy, J. The Long Island Coach Company, Inc., was engaged in the 
operation of motor buses for hire on-Long Island. On July 6, 1927, it obtained 
from the defendant a policy whereby the defendant agreed to indemnify the 
assured against loss arising from the liability imposed by law upon the assured 
for damages on account of death or bodily injuries, or on account of injuries to 
or destruction of property, resulting from or caused by the operation, maintenance, 
use, or the defective construction of such motor vehicles, suffered or alleged to 
have been suffered within the policy period by any person or persons. On 
August 20, 1927, when such policy was in full force and effect, a collision occurred 
between two motor buses owned and operated by the insured, which were 
traveling in opposite directions. Plaintiff Jennie Frank, a passenger, sustained 
bodily injuries. She brought an action against the insured and recovered a 
judgment for $500. The plaintiff Max Frank, her husband, also sued for loss of 
her services, and obtained a judgment for $150. Executions were issued on the 
judgments and returned unsatisfied. During 1928, 8 other judgments, aggre- 
gating $2,116, were obtained against the insured for personal injuries sustained 
in the same accident, or loss of services resulting therefrom, and they are unpaid. 
In addition there are 20 pending actions for personal injuries sustained in said 
accident, or for loss of services resulting therefrom, in which the complaints 
demand judgments aggregating $131,000. 

The policy provided, among other things, that the liability of the insurer for 
loss resulting from any one judgment is limited to $2,500 for bodily injuries or 
death, and $500 for damage to or destruction of property, and on all judgments 
recovered upon claims arising out of the same transaction or transactions con- 
nected with the same subject of action to $10,000 for bodily injuries and death, 
and $1,000 for damage to or destruction of property, to be apportioned ratably 
among the judgment creditors according to the amount of their respective judgments 
and there shall be a continuing liability of the insurers for such amounts under 
this policy notwithstanding any recovery hereunder. Such a policy was required 
by statute to be filed by the assured. 

The Highway Law (section 282-b, as amended by chapter 278, Laws of 1927, 
and in force and effect when the policy was issued and the accident occurred) 
required that every person or corporation engaged in the business of carrying or 
transporting passengers for hire in any motor vehicle, with certain exceptions 
not here applying, which shall be operated over, upon, or along any public street 
er highway in the state of New York, shall deposit and file with the commissioner 
ot motor vehicles for each motor vehicle intended to be so operated a personal 
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bond or a policy of insurance in the sum of $2,500, condition for the payment 
of any judgment recovered against such person or corporation for death or for 
injury to persons or property caused in the operation, maintenance, use or defective 
construction of such motor vehicle, provided that such bond or policy may limit 
the liability of the surety or insurer “on any one judgment to $2,500 for bodily 
injuries or death, and $500 for damage to or destruction of property, and on all 
judgments recovered upon claims arising out of the same transaction or transactions 
connected with the same subject of action to $5,000 for bodily injuries or death 
and $1,000 for damages to or destruction of property, to be apportioned ratably 
among the judgment creditors according to the amount of their respective judg- 
ments. Such bond or policy of insurance shall contain a provision for a con- 
tinuing liability thereunder notwithstanding any recovery thereon.” The policy 
also provided that bankruptcy or insolvency of the assured shall not release the 
insurer from payment of damages for injury sustained or loss occasioned during 
the life of the policy, but in case execution against the assured is returned 
unsatisfied in an action brought by the person sustaining such loss or injury, 
or his or her personal representatives in case death results from the accident, 
because of such insolvency or bankruptcy, then an action may be maintained by 
such person or representatives against the insurer under the terms of the policy 
for the amount of the judgment in said action not exceeding the amount of the 
policy. Such a provision was required to be contained in every such policy 
by section 109 of the Insurance Law, in force at the time of its issuance and of 
the accident. 


Plaintiffs bring this action in equity, on behalf of themselves and any other 
judgment creditors similarly situated who will join in the prosecution and 
contribute to the expense, for judgment that defendant be decreed to deposit 
into court the full amount ($10,000) of the policy, together with interest, costs, 
expenses, and allowances for which defendant may be adjudged liable, to be 
used for the purpose of proportioning the same among the judgment creditors 
entitled to participate therein, after the deduction of all costs and expenses, and 
a suitable counsel fee; that interlocutory judgment be entered requiring. all such 
judgment creditors to prove their claims within a stated time; also that all such 
claimants having claims not reduced to judgment perfect them into judgments within 
a stated time or prove their claims before the court or a referee, and that all who 
do not prove their judgments or claims within such stated time be forever barred of 
any right to share in the proceeds of the policy; and that final judgment be en- 
tered for distribution of the fund. 


The Court of Appeals has considered the provisions of section 282-b of the 
Highway Law and held that such an action in equity is the proper and appropriate 
proceeding to accomplish the object of that section (Bleimeyer v. Public Service 
Mutual Casualty Insurance Corporation, 250 N. Y. 264, 165 N. E. 286, 288), where 
the wrongdoer is insolvent and several persons have been killed or injured as the 
result of a single casualty. The action should be to administer the proceeds of 
the bond “as a fund created by the statute for ratable protection.” Section 109 of 
the Insurance Law was not considered or referred to. Insolvency of the wrongdoer, 
the insured, was held, however, to be an essential element to authorize such relief. 
The case, then recently decided by that court, of Long Island Coach Company (the 
insured here) v. Hartford Accident & Indemnity Co. (this defendant), 223 App. 
Div. 331, 227 N. Y. S. 633, affirmed, no opinion, 248 N. Y. 629, 162 N. E. 552, 
in which it was held that the insured, the wrongdoer, could recover from the 
insurer the full amount of judgments for damages paid by it, without regard to 
the pendency of other suits for damages against the wrongdoer, was distinguished 
on the ground that it was “not an action by a creditor, but an action by a solvent 
holder of a policy, who had paid a claim for damages, and was seeking reimburse- 
ment from the insurer in accordance with his contract. There can be no basis for 
a resort to a remedy in equity until the insolvency of the insured brings the fund 
into being as one presently available for the security of creditors.” 250 N. Y. 
269, 165 N. E. 288. 

{1] The answer sets up a separate defense, which alleged that the defendant 
had paid by virtue of the policy $3,383.50 in settlement of claims when the insured 
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was solvent and enumerated the particular claimants, addresses and amounts. It 
also alleges that it had paid $618, levied upon by creditors of the insured; said 
amount representing a judgment obtained by the insured against the defendant. 
The $618 was levied on two specified judgments against the insured. The total 
of all of such sums is $4,001.50, and the defense states: “The defendant hereby 
tenders to the court the sum of $5,998.50, the balance of the amount of defendant’s 
coverage, to be administered by the: court in accordance with the terms and pro- 
visions of said policy or bond.” The defense also sets forth the names of three 
persons who were in the busses at the time of the accident, but had not made formal 
claims. 


The questions presented for determination thus relate to said payments by the 
defendant, aggregating $4,001.50. When paying the fund into court, is the defend- 
ant entitled to deduct such amount from the limit of $10,000 fixed in the policy on 
all judgments recovered upon claims arising out of the same transaction for bodily 
injuries or death? Considering first the payments in settlement of claims of $3,- 
383.50: The provision as to the limit of insurance on all judgments was inserted 
in the policy pursuant to the statute for the protection of judgment creditors. 
It is specifically in the language required by the statute, and as such a limitation 
applying only to judgments. Any other liability under the policy is not affected 
by such limitation. When the insurer paid the claims on which no judgments had 
been obtained, it did so voluntarily, without regard to the limitation, which provides 
only for judgments; and it took the chance of being required to thereafter pay 
out the full limitation, of $10,000 upon judgments, either in full satisfaction of 
judgments duly entered, the insured being solvent, or partially and in proportionate 
shares, if the insured became insolvent and the amount of judgments exceeded the 
limitation. . 

As stated in the Bleimeyer Case, supra: “The statute is explicit to the effect 
that the moneys due under the bond are ‘to be apportioned ratably among the 
judgment creditors according to the amount of their respective judgments.” 250 
N. Y. pages 268, 269, 165 N. E. 288. Such result follows even though the provision 
for continuing liability be construed to apply only in the event of the occurrence 
of subsequent accidents. A deduction, therefore, may not be allowed of the amount 
paid in settlement of claims not perfected in judgments. 


[2, 3] Considering next the amount paid for judgments while the insured was 
solvent: The judgments were paid to the insured by the insurer after the former 
had sued thereon and obtained judgment therefor against the latter. It was held 
in that action (Long Island Coach Co., Inc., v. Hartford Accident & Indemnity 
Co., supra) that the insured was required by the policy to pay the judgments in full 
and that the provisions for ratable apportionment among the judgment creditors, 
inserted pursuant to the statute, does not apply “until there is bankruptcy or insol- 
vency. * * * When the law says that the amount that the company is liable for is 
to be apportioned ratably among the judgment creditors according to the amount 
of their respective judgments, it clearly contemplates a case where, due to insol- 
vency the amount of the bond must be distributed ratably among the creditors.” 
223 App. Div. at page 334, 227 N. Y. S. 636. The insurer was thus required to pay 


the judgments in full, because there was no proof of the insolvency or bankruptcy 
of the insured. 


The amounts of such judgments must be deducted from the $10,000 limitation. 
If, however, the total judgments, and claims hereafter allowed in lieu of judg- 
ments, exceed the limitation of $10,000, the deduction should be only to the extent 
of such an amount as these judgments would be entitled to upon a ratable appor- 
tionment with the other judgments and claims hereafter allowed herein in lieu of 
judgments, for it is the explicit command of the statute and provision of the 
policy with respect to the limitation of $10,000 that it shall be apportioned ratably 
among the judgment creditors. In that event it is the defendant’s misfortune that 
under other provisions of the policy it was compelled to pay such judgments in full. 
I am satisfied that at the time of the rendition of the judgments obtained by 
plaintiffs the insured was insolvent, and such insolvency continued thereafter, upon 
the evidence as to the issuance of executions and their return unsatisfied and the 
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other evidence, and that accordingly this action is the proper remedy under the 
Bleimeyer Case for the disposition of the fund. 

[4] As to the costs taxed in the actions against the insured and included in 
the judgments obtained there is no need for apportionment or deposit. As held in 
the Bleimeyer Case at page 270 of 250 N. Y., 165 N. E. 289, the provision as to 
such costs contained in ihe policy charges the defendant with a liability for such 
costs in excess of the liability exacted by the statute and fixed by limitation at 
$10,000. The insurer is liable for the full amount of such costs to each judgment 
creditor and the interlocutory judgment will provide that the defendant pay forth- 
with the costs awarded in the plaintiffs’ judgments and have execution against 
the defendant therefor, and that the final judgment will provide for similar pay- 
ment of the costs awarded by any other judgments duly proved in this action as 
hereinafter required. 

Interlocutory judgment will be entered requiring the defendant to deposit with 
a receiver to be named therein $10,000, the total amount payable under tht pro- 
visions of the policy, with interest thereon at the rate of 6 per cent. per annum 
from the date of service of defendant’s answer herein; that it be referred to an 
official referee to take proof of other judgments against the insured, and claims 
against the insured not reduced to judgment; that said referee notify by registered 
mail the claimants and attorneys stated in defendant’s answer and publish a notice 
in two newspapers twice a week for three successive weeks requiring all persons 
having judgments or claims against the insured arising out of the specified accident 
for personal injuries or death to prove the same before the said referee on or before 
the expiration of a period of six months from the date of the first publication, or 
be forever barred from participating in the said insurance fund; that the de- 
fendant be directed to pay forthwith the costs awarded by plaintiffs’ judgments 
against the insurer and have execution therefor; that plaintiff’s attorney be awarded 
counsel fees in a specified sum, payable out of the fund; that upon the coming in 
of the referee’s report final judgment be entered directing distribution of the 
fund by the receiver, who shall first deduct his fees and expenses and pay the 
plaintiffs’ attorneys counsel fees, as fixed in the interlocutory judgment, and then 
if the total judgments and claims allowed exceed $10,000 distribute the balance, 
principal and interest, ratably, according to the amounts of their judgments and 
claims, among the plaintiffs and other judgment creditors and claimants, who shall 
have established their claims before the official referee, with interest on such pro- 
portionate amounts of judgments from date of entry to date when the answer 
herein was served, and that the defendant be paid proportionate shares of the two 
judgments heretofore paid by it and interest, and that all other persons be forever 
barred from participation in the fund, and that if the fund exceeds the total 
amount of all such judgments and claims, with interest, that same be paid in full, 
with interest, and the surplus refunded to the defendant, and that all costs, taxed 
or awarded which are included in judgments allowed, other than the plaintiffs’ 
judgments, be paid by defendant forthwith, and that the parties entitled have execu- 
tion against the defendant therefor; that the plaintiffs have costs against the de- 
fendant and that plaintiffs have execution therefor. 

Submit decision and interlocutory judgment on notice, and plaintiffs’ attorneys 
will also submit affidavit of services for award of counsel fees. 


MILWAUKEE MECHANICS’ INS. CO. v. HEFFERNAN. (No. 21774.) 
Supreme Court of Ohio. Dec. 24, 1929. 
169 Northeastern Reporter 573. 
(Syllabus by the Court.) 

INSURANCE—INSURER EXEMPT FROM THEFT BY PERSON IN AS- 
SURED’S HOUSEHOLD HELD LIABLE FOR THEFT OF AUTOMO- 
BILE BY INSURED’S HUSBAND LIVING APART FROM INSURED 
(Gen. Code, § 7995 et seq.). 

A policy, insuring a wife’s automobile against theft, contained an exception 
relieving it from liability if the theft was committed “by any person in the assured’s 
household.” The automobile was stolen by the husband, who was not of the as- 
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sured’s household, but was living apart from his wife at the time: Held, under the 
terms of the policy and its exception, the insurer was liable. 


(For other cases, see Insurance, Dec. Dig. § 425.) 


Error to Court of Appeals, Cuyahoga County. 

Action by the Milwaukee Mechanics’ Insurance Company against Helen Heffer- 
nan. Judgment for plaintiff by the municipal court was reversed by the Court of 
Appeals (169 N. E. 33), and final judgment rendered for defendant, and plaintiff 
brings error. Affirmed.—[By Editorial Staff]. 

On October 9, 1924, the insurance company issued to Helen Heffernan its policy 
insurance covering a Chandler sedan. .On November 2, 1924, she reported to the 
insurance company that her car had been stolen, furnished a proof of loss, and re- 
ceived the sum of $750 from the insurance company. In the meantime Mrs. Heffer- 
nan and her husband were living apart, proceedings for divorce having been filed 
in 1923. Divorce was refused, but in June, 1924, the wife secured a decree for 
alimony for the support of her minor children and for their custody. In 1927 it 
was discovered that Mrs. Heffernan’s husband had unlawfully taken the sedan 
on November 2, 1924, and that it had been in his possession ever since. The insur- 
ance company demanded the insurance money paid to her, and, upon her refusal 
to pay, brought this suit in the municipal court for the sum of $750 and interest. 

The only issue the court left to the jury was whether or not Mr. and Mrs. 
Heffernan were husband and wife at the time of the alleged theft. The trial court 
charged the jury that, if they found Mr. and Mrs. Heffernan were husband and wife, 
the jury should find for the plaintiff insurance company, evidently basing its charge 
upon an Ohio decision that a husband cannot be prosecuted criminally for larceny 
of his wife’s property. 

Under these instructions the jury rendered a verdict in favor of the insurance 
company. The Court of Appeals reversed the muincipal court and rendered final 
judgment in favor of the wife. A reversal of the latter judgment is sought in this 
court. 

Quigley & Byrnes, of Cleveland, for plaintiff in error. 

Chas. F. McConnell, of Cleveland, for defendant in error. 

Jones, J. Under the sections of the Ohio Code relating to husband and wife, 
section 7995 et seq., the wife had the right of property in and was the owner of the 
sedan; and it must be conceded that, although living apart, they were still husband 
and wife. The alimony decree did not affect that relation. 

It is contended by counsel for the insurance company that since this court, in 
State v. Phillips, 85 Ohio St. 317, 97 N. E. 976, 40 L. R. A. (N. S.) 142, Ann. Cas. 
1913B, 250, decided that a husband could not be convicted for larceny of the wife’s 
property, there could be no theft of the sedan within the meaning of clause C in the 
insurance policy. In its statement of defense, the insurance company admitted the 
issuance of the policy to Mrs. Heffernan insuring her against loss by theft of her 
sedan, but relied upon the exception contained in clause C as relieving it from liabil- 
ity. That clause is as follows: 

“(C) Theft, robbery or pilferage, excepting by any person or persons in the 
assured’s household or in the assured’s service or employment,” etc. 

It will be observed, therefore, that this clause contained a covenant of insur- 
ance against theft, robbery, or pilferage, with an exception which only relieved it 
from liability if the theft was caused by any person in the assured’s household. 

In view of the terms of this policy, and especially of the exception restricting it, 
we do not deem it necessary to consider the rule announced in the criminal case, 
supra; nor is it necessary to apply it to the instant case. This is a civil case pre- 
dicated upon a policy contract between Mrs. Heffernan and the insurance company; 
and, if the language of clause C in the policy is doubtful, according to the well- 
known rule of law the language should be construed in favor of the policyholder. 
This policy contained a general covenant of insurance against theft; the exception 
relieved it from theft only if it were committed “by any person or persons in the 
assured’s household.” It is evident that the parties to the contract did not have in 
mind the common-law rule that a husband or wife cannot steal from one another, 
but had in mind rather the nonliability of the insurance company when the theft 
was committed by a member of the household. Had the husband been a member of 
the household, there would have been no liability under the terms of the policy. 
The parties were contracting with reference to the status of the husband and others 
as members of the household; and, since the husband was not a member of the 
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wife’s household at the time of the theft of the sedan a liability arose under the 
policy because it restricted its nonliability solely to instances where the theft was 
committed by a person in the assured’s household. 

The judgment of the Court of Appeals is affirmed. 

Judgment affirmed. 

Marshall, C. J., and Kinkade, Robinson, Matthias, Day, and Allen, JJ., concur. 


BACHHUBER v. BOOSALIS et al. 
Supreme Court of Wisconsin. Feb. 4, 1930. 
229 Northwestern Reporter 117. 

1. INSURANCE—PROVISIONS IN AUTOMOBILE POLICY REGARDING 
NOTICE OF ACCIDENT, CLAIM FOR DAMAGES, AND CO-OPERA- 
TION IN DEFENSE WERE CONDITIONS PRECEDENT, FAILURE TO 
PERFORM WHICH CONSTITUTED DEFENSES. 

Provisions in automobile insurance policy as to notice of accident, claim for 
damages, and co-operation in defense were conditions precedent, failure to per- 
form which, in absence of waiver or estoppel, constituted defenses to liability on 
‘policy. 

(For other cases, see Insurance, Dec. Dig. § 612[1, 2].) 

2. INSURANCE—STATUTE RELATING TO INSURER’S LIABILITY TO 
PERSONS INJURED BY AUTOMOBILE CREATES NO LIABILITY 
WHERE NONE EXISTS BY TERMS OF POLICY (St. 1927, § 85.25). 

St. 1927, § 85.25, providing insurance policy covering liability to others by 
reason of operation of motor vehicle shall be deemed to contain conditions that 
insurer shall be liable to persons entitled to recover for death of any person, or 
for injury to person or property, caused by negligent operation of vehicle, creates 
no liability where none exists by terms of policy, but only provides for direct 
liability and for joining insurer with insured in an action where there is ultimate 
liability on insurer on its contract of insurance. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 


3. INSURANCE—INSURED FAILING TO IMMEDIATELY NOTIFY AND 
CO-OPERATE WITH INSURER, PERSON INJURED COULD NOT RE- 
COVER. (St. 1927, § 85.25). 

Where insured did not comply with provisions of automobile liability policy 
requiring immediate notice of accident and of claim and requiring co-operation 
in defense of action so that insurer was not liable to insured under terms of 
policy, person injured by insured’s automobile could not recover from insurer, 
under St. 1927, § 85.25. 

(For other cases, see Insurance, Dec. Dig. §§ 311[1], 539[5].) 

Appeal from an order of the Circuit Court for Waukesha County; C. M. 
Davison, Circuit Judge. 

Action by Anna M. Bachhuber against Mike Boosalis and the American 
Indemnity Company. From an order sustaining plaintiff’s demurrer to the an- 
swer of the defendant insurance company, the insurance company appeals. Re- 
versed.—[By Editorial Staff.] 

Action begun March 5, 1929; order entered May 29, 1929. 

This is an appeal from an order sustaining plaintiff’s demurrer to the an- 
swer of the defendant insurance company. 

Ernest E. Watson, of Minneapolis, Minn., and Anthony G. Derse, of Ocono- 
mowoc, for appellant. 

Shannon & Cronin, of Oconomowoc, for respondent. 

Crownuart, J. The action is to recover damages to plaintiff’s automobile in 
a collision, wherein the defendant Boosalis is charged with negligence causing 
the damage. The insurer of Boosalis was made a party on the theory of direct 
liability to plaintiff under sec. 85.25, Stats. 

[1] Service was had upon the defendant Boosalis by service on the secretary 
of state, pursuant to subdivision (3), § 85.15, Stats., and upon the defendant 
insurance company by service on the insurance commissioner, pursuant to sub- 
division (2) (b), § 201.38, Stats. The defendant Boosalis failed to appear. The 
defendant insurance company answered, alleging that it was a foreign corpora- 
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tion not licensed to do business in Wisconsin; that the contract of insurance 
involved was issued by it in Minnesota to Boosalis, who was then a resident there- 
of; that, by the terms of the policy, no liability was incurred by the insurer 
unless the insured’ gave immediate notice of the accident resulting in damage 
and immediate notice of claim under the policy, and unless the insured co-operated 
in the defense of any action brought against him by reason thereof. The in- 
surance company alleges that the insured failed to comply with the provisions 
of the policy in those respects. 

The provisions in the policy as to notice of accident, claim for damages, and 
co-operation in defense, are conditions precedent, failure to perform which, in 
the absence of waiver or estoppel, constitutes defenses to liability on the policy. 
Foster v. Fidelity & Casualty Co., 99 Wis. 447, 75 N. W. 69, 40 L. R. A. 833; 
Underwood Veneer Co. v. London G. & A. Co., 100 Wis. 378, 75 N. W. 996. 

[2] Section 85.25 Stats., reads as follows: “Any bond or policy of insurance 
covering liability to others by reason of the operation of a motor vehicle shall 
be deemed and construed to contain the following conditions: That the insurer 
shall be liable to the persons entitled to recover for the death of any person, 
or for injury to person or property, caused by the negligent operation, main- 
tenance, use or defective construction of the vehicle described therein, such lia- 
bility not to exceed the amount named in said bond or policy.” 

We have held recently that section 85.25 Stats., creates no liability where 
none exists by the terms of the policy. It only provides direct liability and for 
joining the insurer with the insured in an action where there is an ultimate 
liability on the insurer on its contract of insurance. Stransky v. Kousek (Wis.) 
225 N. W. 401. 

[3] The answer of the insurance company sets forth a good defense as 
against Boosalis, and, as it is liable under its contract only by reason of its lia- 
bility to Boosalis, the demurrer to the answer should have been overruled. 

The order of the circuit court is reversed. 
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CASUALTY 


UNION INDEMNITY CO. v. LEIDESDORF. 
In re UNIVERSAL PILE FABRIC COAT HOUSE, Inc. 

Circuit Court of Appeals, Second Circuit. January 6, 1930. No. 110. 

37 Federal Reporter (2d) 26. 

1. INSURANCE—IN ACTION ON POLICY OF BURGLARY INSURANCE 
EVIDENCE HELD INSUFFICIENT TO TAKE TO JURY QUESTION 
WHETHER THERE WAS FELONIOUS ENTRY AND BURGLARY. 
In action on policy of burglary insurance, evidence held insufficient to take 

to jury question whether there was felonious entry and burglary, within policy, 
where it was established that it was physically impossible for burglars, working 
from outside, to have inflicted damage that lock, door, and adjacent parts showed, 
and protective company’s representative arrived at premises within few minutes 
after electric signal appeared showing door of premises had been opened. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Appeal from the District Court of the United States for the Southern District 
of New York. 

Action by Samuel D. Leidesdorf, as trustee in bankruptcy of the Universal 
Pile Fabric Coat House, Inc., bankrupt, against the Union Indemnity Company. 
Judgment for plaintiff, and defendant appeals. Reversed. 

Bernard J. Vincent, of New York City (Robert H. Elder, of New York City, 
of counsel), for appellant. 

Bernard Hershkopf and I. Gainsburg, both of New York City, for appellee. 

Before Manton, Swan, and Augustus N. Hand, Circuit Judges. 

MAaNnrTon, Circuit Judge. The Universal Pile Fabric Coat House, Inc., sued on 
a policy of insurance issued against burglary. A receiver in bankruptcy was later 
appointed and substituted as plaintiff. A recovery was had below. The insurance 
was effective November 6, 1924, and the burglary is alleged to have been com- 
mitted on December 5, 1924, at the insured’s place of business in New York City. 
It claimed the theft of $29,688.19 worth of beaver sets—fur collars and cuffs cut 
in shape to be sewed on ladies’ coats—and some crepe de chine silk. This mer- 
chandise is said to have been delivered November 29, 1924, December 2, 1924, and 
December 5, 1924, by Brody & Funt, Inc., whose shareholders organized the bank- 
rupt. The policy of insurance was for $30,000. It contained the following clause: 

“A, For all loss by burglary of merchandise, usual to the Assured’s business 
as described in the schedule hereof, and furniture, fixtures and equipment, from 
within the Assured’s premises as hereinafter defined, occasioned by any person 
or persons who shall have made felonious entry into the premises by actual force 
and violence, when the premises are not open for business, of which force and 
violence there shall be visible marks made upon the premises at the time of such 
entry by tools, explosives, electricity or chemicals.” 

The insured was wired by a protective company’s burglary alarm system. At 
6:29 p. m. on December 5, 1924, the burglar alarm signal was closed for the night. 
At 6:43 the electric signal, showing the door of the premises had been opened, 
appeared. At 6:52 the protective company’s representatives arrived at the premises 
and signaled back their presence there. They had been there four minutes. Thus 
this record disclosed that the door was locked at 6:29 p. m., the signal apparatus 
was in place, and the night signal sent to the home office of the protective company 
at 6:43, a lapse of 14 minutes; the trouble signal appeared, and within five minutes 
the protective company’s men were on the premises. This record of time and 
the occurrences are not in dispute. The breaking and entry must therefore have 
occurred within fourteen minutes, between 6:29 and 6:43; about five minutes, 
6:43 to 6:48, was the time when it was possible for the burglars to have carried 
away eight bags of fur and three bundles of silk. An officer of the bankrupt 
testified that this merchandise was ten feet away from the door which was broken 
open. One of the officers of the insured left the premises between’ 6:20 and 6:30. 
The damage to the door by the breaking and entry must have occurred between 
6:29 p. m. and 6:43 p. m. 

The door which was broken open was in the rear on the sixth floor of the 
building opening to a stairmay having a small platform and turn at each floor, 
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but extending from the roof to the sidewalk. The defense interposed denied the 
burglary; at least that there was no “force and violence,” and no “visible marks” 
upon the premises, at the time of entry, by tools, were shown to have been made 
as a result of the burglary. In short, the appellant claims that the burglary was 
a sham; that it was physically and mechanically impossible to have entered from 
the outside and damaged the lock and door as their physical appearance exhibited 
injury. On the other hand, the theory of the appellee is that the burglars ascended 
the rear stairway from the street to the rear door on the sixth floor and broke 


it open quickly and carried out the merchandise and disappeared during this 
short interval of time. 


[1] From the photographs in evidence, an examination of the physical exhibits, 
door and door frame, lock and its parts, and the demonstrations made at the 
oral argument, we are convinced the evidence did not warrant the trial judge 
sending as a question of fact to the jury whether or not a burglary was com- 
mitted. It was established that it was physically impossible for burglars working 
from the outside to have inflicted the wounds that the lock, the door, and the 
adjacent parts showed. The injury to the lock and door conclusively shows that 
some of them were inflicted from the inside. Two burglar jimmies were found 
on the premises, and it is claimed that these were used in the burglary. The. use 
of these, with the marks shown, makes it impossible of belief that the entry was 
made from the outside. It was mechanically impossible to have used them on the 
outside and made entry, doing the injury to the lock, and still find it hanging 
as it was. Appellant’s Exhibit A and Appellee’s Exhibit 5 show the damage 
to the outside of the door. The metal covering was around the nose of the batten 
of the door and was forced back over itself. White scratches appeared which 
were made on the vertical angle iron constituting the stop. One picture (page 6) 
shows this stop and the scratches in gray lines. The heads of the machine screws 
which held the strike and slim in place are shown in the picture. The stop was 
undamaged except for these scratches. The stop was a strong vertical solid 
piece of steel which could not have been pushed by the jimmies. In one of the 
pictures (page 7), the slim and projecting screws are plainly seen, and show no 
damage to the stop. On the inside of the batten was the case of the lock in close 
proximity with the edge thereof and with the edge of the stop. No new opening 
was made by the use of tools from the outside which admitted passage of the 
tip or end of any tool from the outside to contact with the lock case or its housings 
or the strike of the slim. Therefore, the only use that could be made of the 
jimmy was from the outside around the nose of the batten through to the inside 
and in contact with the housings of the lock so as to cause the breaks shown 
in the pictures. But it is evident that no such point of entrance was made. The 
gray lines at the end of the housing show that the metal which covered the batten 
was forced back in a little roll which prevented an instrument from reaching the 
housings and thus twisting them into the form they appeared. The metal rolled 
back and lifted up (page 10) would have blocked the jimmy directed toward the 
housings, and the scars on the nose of the wing corroborates this conclusion. The 
deep scars (page 8) on the outside edge of the batten could not have helped a 
jimmy to get in; the effects produced on the inside edge were a lifting and pushing 
back of the metal cover so as to prevent touching the housings. And, since no 
hole was bored or cut to admit the point of the jimmy to the lock, the door would 
have had to be opened so as to break the lock and give the trouble signal to make 
an entrance large enough to admit the point of a jimmy. 


It is mechanically clear that the lock could only have been broken, as it 
appeared, from the inside. The injuries to the lock confirm this. The bottom 
housing was forced downward, and so far that it was broken almost off the case 
(pages 9, 10). The top housing was forced upward. The two moved in 
different directions, one vertically upward and one vertically downward when bent 
or broken, and necessarily required separate applications of the instruments used, 
one prying upward and the other prying downward. This could not have been 
done from the outside. In order to introduce a jimmy from the outside far enough 
to come in contact with either of these housings, the door would have had to 
be so far open that the lock would have been broken and entrance effected. The 
conclusion is irresistible that the lower housing was broken by a sharp blow down- 
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ward by something from the inside, for a scar is left from that blow. The top 
housing was forced upward by thrusting an instrument between the middle and 
the top housing, using the middle one as a fulcrum on which to rest the instrument 
with which a sharp jog upward broke the top housing. These scars on the lock 
are well marked and indicate how the job was performed. 


There are convincing improbabilities in the theories of the appellee. The 
theory that a strong force directed from the outside against the nose of the door 
did this damage by some movement of pressing and twisting with one of the 
jimmies is disputed by the fact that the bottom housing was forced away down 
from its place; the bottom bolt when locked engaged with the lower housing 3/32”; 
the top bolt when locked engaged with the middle housing 3/32”. If the force, 
assumed by the appellee, had been used just as soon as the lower housing was 
displaced 3/32”, it would have become free of pressure and no such large dis- 
placement as is shown could have resulted. The same is true of the displacement 
of the top housing. Therefore it is irresistible that the housings must have been 
displaced by some instrument in direct contact with them, and that instrument 
could not have been used from the outside. The bolts were found in an unlocked 
position, which indicates that they were in that position at the time the injuries 
were inflicted. If the bolts had been in a locked position when the lock was 
attacked, either from within or without, these bolts would have been jammed in 
the housings and left there immovable. It was mechanically impossible for them 


to have been forced into an unlocked position by the power applied from without 
by jimmies or like instruments. 


The strike was forced off the slim and pulled over the tops of the screws; 
the machine screws held fast. The force applied did not pull them out; at the 
same time the screws in the lock case held. The strike was pulled off over the 
tops of the screws and the screws that held the case to the door were- ordinary 
screws embedded in wood. By every rule of force, they should have given way 
before the machine screws embedded in the steel or before the strike could have 
been drawn off over the top of the screws. The explanation of this is found 
in the fact that the strike was twisted and scarred. Its bend. suggests that some 
instrument was thrust under it and pried up. The scars on the strike show the 
marks of the tool that was thrust under and lifted against its under side; that 
is, the strike was not pulled off as by a forcing open of the door and as by 
forcibly prying apart the lock bolts from the strike, but were pried off by a tool 
inserted under it. The strike fitted on one way only, with the curved sides of 
the loop away from the housings. The scars on the under side of the strike 
established that it was not pulled off by the force of the door opening, and the 
lock case and its screws pulling against it, but necessarily by an instrument thrust 
under it and prying it off over the screws. Moreover, the interior parts of the 
lock were not disturbed by the breaking. It is very unlikely that, if the strike 
had been pulled off over the tops of the screws by force from the lock case, bolts, 
and lock screws, the strike would have been twisted as it appeared. If the strike, 
when engaged by the lock bolts, had been forced off its seat on the slim by pulling 
from the case and bolts, it would have hung to the bolts and not fallen to the 
floor as it was found. The fact that the bolts were in an unlocked position, free 
from the strike, shows it could not have been torn off by pulling from the bolts. 
If the strike had been torn off while it was locked in by the bolts, receiving the 
twists it now possesses, it would now be possible to adjust it between the housings 
under the bolt holes (in the housings), so that now the bolts could be put down 
through these holes, but that is an impossibility and establishes that the contortions 
imparted to the two pieces were so done when they were separated and not when 
they were in conjunction. Moreover, the injury on the top of the housing was 
by an upward thrust of an instrument balanced on the middle housing where 
apparently the jimmy rested during the movement (page 8). This caused a cor- 
responding scar on the end of the bolt in the top housing. The machine screws 
which were placed through the strike and the slim in the steel frame did not 
give way to the pressure applied. They remained sticking out after the breaking 
(pages 9, 13). The screws which held the case on the door were ordinary screws 
embedded in wood. The latter should have given way before those embedded 
in steel. Neither set gave way, and the strike had been pulled off over the tops 
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of the machine screws and dropped to the floor. A great force must have been 
applied which caused this damage to the strike, twisting it badly and ripping the 
edges of the holes in which the machine screws had rested. The amount of dis- 
tortion of the strike indicates how great was the force applied. If injuries had 
been inflicted from operations from the outside when the door opened, the bolts 
m the locked position would not have been separated from the strike; either the 
strike would have hung in the case, or the case, coming loose, would have hung 
in the strike. 

_ The opinions of the appellee’s experts, expressing the view of how the locks 
might be picked from the inside or how the damage could have been made from 
the outside, clash with these physical and mechanical impossibilities of perform- 
ance. They fail to raise an issue of fact. It was demonstrated beyond a reason- 
able doubt by the appellant that this lock was broken from the inside. 

__ There was therefore no felonious entry into the premises by actual force or 
violence “when the premises were not open for the bankrupt’s business, and there 
was no visible mark of force and violence resulting from the burglar’s entry by 
tools, explosives, electricity or chemicals,” as required to render appellant liable 
under the terms of the policy. In the view we take of this evidence, we do not 
pass upon the credibility of the witnesses or the weight of evidence, but we hold 
that there was no credible evidence to submit to the jury on the claim of a 
felonious entry and burglary. Small Co. v. Lamborn & Co., 267 U. S. 248, 45 
S. Ct. 300, 69 L. Ed. 597; Union Pacific Ry. Co. v. McDonald, 152 U. S. 262, 
14 S. Ct. 619, 38 L. Ed. 434; N. Y. Tel. Co. v. Beckers (C. C. A.) 30 F. (2d) 
578; Napier v. Greenzweig (C. C. A.) 256 F. 196. 

[2] It is argued that there is no certificate by the trial judge or the clerk 
that the record contains all the evidence adduced before the court and jury upon 
the trial, and therefore the assignment of error that the court below erred in 
denying the appellant’s motion to direct a verdict at the end of the appellant’s' case 
is not reviewable. Krauss Bros. Co. v. Mellon, 276 U. S. 386, 48 S. Ct. 358, 72 
L. Ed. 620; Reilly v. Beekman (C. C. A.) 24 F. (2d) 791; McHale v. Hull (C. 
Cc. A.) 16 F. (2d) 781. No valid claim is advanced that there is any testimony 
or exhibits, other than the physical exhibits, omitted from the bill of exceptions. 
The physical exhibits were produced at the oral argument by consent. All the 
exhibits which were not and could not be part of the bill of exceptions were stipu- 
lated to by identifying marks, in the order settling the bill of exceptions, and it 
was agreed that the originals of such exhibits might be presented to this court 
at the oral argument. In the cases cited and relied upon, it was shown that 
there were important omissions or the bills of exceptions were imperfectly pre- 
pared, but here it is clear, from an examination of the bill of exceptions prepared, 
that all the proceedings had are recorded, including the opening of counsel, the 
examination and cross-examination of the witnesses, the motions for judgment, 
the charge of the court, and the verdict of the jury. On the face of the record, 
it appears there are no omissions. The trial judge, in certifying the record, referred 
to the “foregoing bill of exceptions,” and it is allowed as such. Rule 26 of this 
court permits the parties to stipulate between themselves what shall be printed 
as the record on appeal. The parties have stipulated in this record that “the 
foregoing is a true copy of the transcript of the record of the District Court 
in this action as agreed upon by the parties.” The order settling the bill of 
exceptions is sufficient. See order of settlement in Cohn v. United States (C. 
C. A.) 258 F. 355, and Romano v. United States (C. C. A.) 9 F. (2d) 522. 

Judgment reversed. 
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AMERICAN CASUALTY CO. v. COHEN. (No. 19923.) 
Court of Appeals of Georgia, Division No. 1. Nov. 12, 1929. 
Rehearing Denied Dec. 10, 1929. 

151 Southeastern Reporter 56. 

(Syllabus by the Court.) 

1. INSURANCE—WHETHER ASSURED KEPT BOOKS REQUIRED BY 
BURGLARY INSURANCE POLICY HELD QUESTION OF FACT FOR 
JURY; FINDING THAT ASSURED KEPT BOOKS REQUIRED BY 
BURGLARY INSURANCE POLICY HELD SUPPORTED BY EVI- 
DENCE AND WILL NOT BE INTERFERED WITH ON REVIEW 
(CIV. CODE 1910, § 4268[4].) 

The question whether the assured kept such books as were required by the 
contract of insurance was, under the record before us, a question of fact for 
the jury, and in view of the evidence in support of their finding, this court will 
not interfere with the verdict. 


(For other cases, see Insurance, Dec. Dig. § 665[3], 668[4].) 


2. INSURANCE—CHARGE, AUTHORIZING RECOVERY UNDER BURG- 
LARY POLICY IF EXTERNAL FORCE AND VIOLENCE WAS USED 
IN EFFECTING BURGLARY AND LOSS WAS PROVED, HELD 
PROPER. 
The excerpt from the charge of the court, set out in the special ground of 
the motion for a new trial, shows no error. 
(For other cases, see Insurance, Dec. Dig. § 669[10].) 


Error from Superior Court, Fulton County, John D. Humphries, Judge. 

Suit by A. Cohen, doing business as the People’s Credit Clothing Company, 
against the American Casualty Company. Judgment for defendant by the municipal 
court was affirmed by the Appellate Division, defendant’s certiorari was overruled 
by the Judge of the Superior Court, and defendant brings error. Affirmed. 

Smith, Hammond, Smith & Bloodworth, and W. H. Smith, all of Atlanta 
for plaintiff in error. 

Carl B. Copeland, of Atlanta, for defendant in error. 


Luxe, J. A. Cohen, doing business as the People’s Credit Clothing Company, 
sued the American Casualty Company on a policy of burglary insurance in the 
sum of $500. The case was tried before a judge and jury in the municipal court 
of Atlanta, and resulted in a verdict and judgment in favor of the plaintiff for 
$500. ‘The defendant then made a motion for a new trial, which was overruled. 
The defendant then carried the case to the appellate division of the municipal 
court, and the judgment of the trial judge overruling the motion for a new trial 
was affirmed. The defendant then carried the case by certiorari to the superior 
court, and the judge of the superior court passed the following order: “Upon 
hearing the within certiorari, the court is of the opinion that the evidence war- 
ranted the verdict, and that there was no error in overruling the motion for a 
new trial by the trial judge, nor in affirming his ruling by the appellate division. 
Therefore, it is ordered and adjudged that the within certiorari be and the sarie 
is hereby overruled and dismissed, and the judgment complained of is affirmed.” 
(Italics ours.) To this order and judgment overruling and dismissing the petition 
for certiorari the American Casualty Company excepted. 


There are two points insisted upon by plaintiff in error: (1) That the assured 
did not show that he kept books and accounts in such manner that the loss could 
be determined by the company; and (2) that the trial judge erred in charging 
the jury as hereinafter set out. The first is argued under the general grounds, 
and the latter is the only special ground of the motion for a new trial. 

{1] 1. It is undisputed that the plaintiff had paid his premiums and that the 
insurance was in force at the time of the burglary. The plaintiff produced evi- 
dence that he put in the safe in his store on Sunday night $535 (but he was 
insured for only $500, hence the suit for a lesser amount), and that he then locked 
the safe, closed up his store, and went home, and that when he returned Monday 
morning he found the bars on the back of his store had been “pushed back into 
the store from the outside,” “the dial to the combination [of the safe] was 
broken off,” there was a “hole in the door, * * * a hole in the safe about the 
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size of a dollar,’ that the “safe was torn up,” and that the money in the safe 
$535, and several suits of clothes in the store, were gone. As soon as the plain- 
tiff found that his store had been burglarized, he called the police department, 
the detective department, and the insurance agents, and several persons went to 
the store. The plaintiff swore that he kept books from which the loss could 
be ascertained and that he showed them to the representatives of the defendant 
company; and several leaves from his books and also his passbook at the bank 
were introduced in evidence. Relative to his books the plaintiff testified, in part, 
as follows: “I kept a set of books down there at the store. Whenever a customer 
makes a payment at our store I write down what he pays. If a customer buys 
a bill of goods and makes a payment in cash, it is written down and the mer- 
chandise is charged. * * * My cash-book shows every dollar that comes into 
the store. * * * I called up the agents, Williams Brothers, and reported to them 
that my store had been robbed and that I had lost $535. They came down to 
the store and I showed them my books, including my bank-book, and also where 
the deposits were made and the last deposit. * * * On my books I have the entries 
of the cash receipts and sales of merchandise. Every penny that comes into the 
store is shown on these books. * * * I can tell exactly the amount of merchandise 
sold during the year and the amount of money that came in during the year. * * * 
There is an entry of the amount of cash taken in. I showed Mr. Smith the 
amount of money taken in. * * * I could tell from my books each night how 
much cash I was supposed to have on hand. * * * This book shows to the penny 
how much money I had in the store at the time of the robbery,” etc. (Italics ours.) 
The jury in the trial court evidently believed from this, and other testimony, that 
the books kept by the assured constituted a sufficient compliance with the clause 
in the contract requiring him to keep books, and the credibility of witnesses, as 
well as the reconciliation of conflicting testimony where possible, are matters 
exclusively for the jury. 


This court has repeatedly held that it will not interfere with the finding of 
a jury on a question of fact where there is any evidence to support their finding. 
Whether the assured kept such books as were required by the contract of insur- 
ance was, under the record before us, a question of fact for the jury, and, in 
view of the evidence on the subject to support their finding, this court will not 
interfere with the verdict. In Liverpool & London & Globe Ins. Co. v. Ellington, 
94 Ga. 785, page 791, 21 S. E. 1006, 1008, the Supreme Court said: “The record 
discloses that the plaintiff did keep a set of books, in which were entered his 
purchases and sales, both for cash and on credit, and that he kept a cash account, 
though he did not keep what is usually termed a ‘cash book,’ showing daily cash 
sales or a distinct record of merchandise sold for cash. The plaintiff and his 
bookkeeper testified, however, that they could ascertain and did ascertain from 
these books the amount of cash and credit sales. Under the clause referred to, 
it was not indispensable that the books kept should embrace what is usually termed 
a ‘cashbook,’ or that the books should be kept on any particular system. It was 
sufficient if the books were kept in such manner that, with the assistance of those 
who kept them or understood the system on which they were kept, the amount of 
purchases and sales could be ascertained, and cash: transactions distinguished from 
those on credit, although it might be slow and difficult to do this. The plaintiff 
and his bookkeeper having testified as above stated, and the books themselves 
being before the jury, the court did not err in refusing a nonsuit on this ground.” 
(Italics ours.) In A®tna Ins. Co. v. Johnson, 127 Ga. 494, 56 S. E. 643, 645, 9 
L. R. A. (N. S.) 667, 9 Ann. Cas. 461, it was said: “There is no literal, hyper- 
critical interpretation of the words of any contract. ‘In all cases policies of insur- 
ance are liberally construed in favor of the insured, so as not to defeat, without 
a plain necessity, his claim to the indemnity, which, in making the insurance, it 
was his object to secure.’ * * * It may be said that the iron-safe clause as to 
keeping books is a promissory warranty, and must be complied with; but in 
determining what it requires, and what will satisfy its demands, a fair and liberal, 
rather than a narrow, construction is to be placed upon it. In doing this, if the 
question is such as to authorize outside aid from evidence, the surrounding cir- 
cumstances, the subject-matter, the location and character of the business, the 
evidence of experts in bookkeeping, and such other like evidence as may throw 
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light upon it may be considered. It is also to be remembered that forfeitures are 
not favored in the law, and, where there is legitimately a choice of constructions, 
that which will save the contract is rather to be preferred than that which will 
work a forfeiture.” (Italics ours.) In AXtna Ins. Co. v. Lipsitz, 130 Ga. 171(2), 
60 S. E. 531, 14 Ann. Cas. 1070, it was said: “It is a sufficient compliance with 
the usual ‘iron-safe clause’ of a fire policy, in respect to the keeping of books, 
if from the books kept by the insured, with the assistance of those who under- 
stood the system on which they were kept, the amount of purchases and the 
amount of sales can be ascertained, and cashi transactions distinguished from those 
on credit.” See also Clay v. Phoenix Ins. Co., 97 Ga. 44(1), 25 S. E. 417; Civil 
Code 1910, § 4268(4). 

[2] 2. The court did not err in charging the jury as follows: “If you believe 
that there was a burglary at the time and place alleged; that external force and 
violence were used, within the meaning and terms of this policy, in effecting 
said burglary; that the plaintiff lost money which belonged to him and was his 
property; that the safe, at the time such external force and violence were used, 
was not left unlocked by the plaintiff, but was, at the time of the alleged burg- 
lary, locked as required by the policy; that the plaintiff kept a set of books from 
which the company, upon investigation, could arrive at the loss sustained 
by the plaintiff; if you believe that he has established his contentions by a pre- 
ponderance of the evidence, then he would be entitled to recover in this case, 
and his recovery would either be in the total sum sued for, that is to say the 
sum of $500, or such other sum as you believe, under the evidence in the case, 
he is entitled to recover.” The contention of the plaintiff in error that the court 
should have charged that the jury must believe, in order to find for the plain- 
tiff, that the safe was not opened by the use of any key or the manipulation of 
any lock, is without merit, as the court specifically charged that the jury, in order 
to find for the plaintiff, must believe “that there was a burglary” and that “external 
force and violence were used.” The charge as a whole was entirely fair to the 
defendant company. — 

There is ample evidence in this case to show that the assured’s store was 
broken into, that his “safe was torn up,” that “the little cash drawer which sits 
in a wooden case (inside the iron safe) had been prized out,” and that his money 
was gone. There is no allegation or proof of any fraud on the part of the plain- 
tiff. The issue relative to the books kept by the assured was, under the record, 
a jury question. The jury, the trial judge, the judges of the appellate division, 
and the judge of the superior court all said “that the evidence warranted the 
verdict” in favor of the plaintiff; and the judges also said that no error of law 
was shown; and so say we. 

3. The judge of the superior court properly overruled the certiorari. 

Judgment affirmed. 

Broyles, C. J., and Bloodworth, J., concur. 


CONTINENTAL CASUALTY CO. v. MONARCH TRANSFER & 
STORAGE CO. (No. 16515.) 
Kansas City Court of Appeals. Missouri. Jan. 6, 1930. 
23 Southwestern Reporter (2d) 209. 

1. INSURANCE—IN INSURER’S ACTION FOR INSURANCE PREMIUM, 
EVIDENCE OF INSURER’S REFUSAL TO DEFEND SUIT BY DE- 
FENDANT’S EMPLOYEE HELD IMPROPERLY ADMITTED, WHERE 
PLAINTIFF HAD REFUSED TO ASSUME LIABILITY BECAUSE OF 
DELAY IN GIVING NOTICE. 

In action by insurance company for collection of insurance premium due under 
employer’s liability insurance policy, evidence regarding plaintiff’s refusal to defend 
suit brought by defendant’s employee against defendant held improperly admitted, 
where plaintiff had not refused to assume liability on ground that policy had 
never been issued and accepted, but on ground that there was delay in giving of 
notice of accident contrary to provisions of policy. 


(For other cases, see Insurance, Dec. Dig. § 188[2].) 
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7. INSURANCE—DEFENDANT ACCEPTING POLICY WAS OBLIGATED 

TO PAY PREMIUM. 

If workman’s compensation policy was delivered to defendant and accepted 
by it, defendant was obligated to pay premium charged, and it was unnecessary 
that defendant either verbally or in writing agree to pay. 

(For other cases, see Insurance, Dec. Dig. § 180.) 


8. INSURANCE—INSTRUCTION IN EFFECT THAT, IN ADDITION TO 
FINDING DEFENDANT ACCEPTED PLAINTIFF’S POLICY, JURY 
MUST FIND DEFENDANT AGREED TO PAY PREMIUM, HELD 
ERRONEOUS. 

In action to recover employer's liability insurance premium, that part of 
instruction telling jury in effect that, in addition to finding that defendant accepted 
policy, it was required to find that defendant. agreed to pay premium therefor, 
held erroneous. 

(For other cases, see Insurance, Dec. Dig. § 180.) 


9. INSURANCE—ALLEGATION DEFENDANT AGREED TO PAY’ PREMI- 
UM ON POLICY DID NOT JUSTIFY INSTRUCTION JURY, BESIDES 
DEFENDANT ACCEPTED POLICY, MUST FIND DEFENDANT 
AGREED TO PAY PREMIUM. 


In action to recover employer’s liability insurance premium, fact that petition 
pleaded that defendant agreed to pay premium did not justify instruction that, 
in addition to finding that defendant accepted policy, jury must find defendant 
agreed to pay premium therefor, since allegation was merely a pleading of ultimate 
fact. 

(For other cases, see Insurance, Dec. Dig. § 188[3].) 


12. INSURANCE—COUNTERSIGNING OF POLICY WAS WAIVED, IF 
INSURER DELIVERED IT WITHOUT ITS BEING COUNTERSIGNED 
AND INSURED ACCEPTED IT. 


Countersigning of employer’s liability policy, for premium on which insurer 
sued, was waived by both parties, if plaintiff delivered it without its being counter- 
signed, and defendant accepted it, and thus treated it as binding obligation. 

(For other cases, see Insurance, Dec. Dig. § 141[4].) 

Appeal from Circuit Court, Jackson County; O. A. Lucas, Judge. 

“Not to be officially published.” 

Action by the Continental Casualty Company against the Monarch Transfer 
& Storage Company. From a judgment for defendant, plaintiff appeals. Reversed 
and remanded. 

Charles M. Miller and Shughart & Johnson, all of Kansas City, for appellant. 

Carl Crocker, of Kansas City, for respondent. 

BLAND, J. This is an action for the collection of an insurance premium claimed 
to be due from the defendant to plaintiff on account of the alleged issuance of 
an employers’ liability insurance policy by the latter to the former. There was 
a verdict and judgment in favor of defendant and plaintiff has appealed. 

The policy in suit was issued on July 8th, 1922, as of March 18th of that 
year, followine a succession of binders beginning at the earlier date, through a 
broker who finally delivered it to defendant on August 2d. The policy was returned 
on September 14th and marked cancelled by defendant. This action is for the 
earned premium to the last mentioned date. Defendant denies the broker’s authority 
to represent it, an acceptance of the insurance and liability for the premium. 

The facts show that defendant was conducting a gene ral transfer and storage 
business in Kansas City and that it was carrying employers’ liability insurance 
in the New Amsterdam Casualty Company under a policy which expired on March 
18th. 1922. 

Plaintiff's witness, Charles A. Ricker, testified that he was a member of the 
firm of Ricker, Norris & Maiden, insurance brokers in Kansas City; that he 
was a stockholder in the defendant company and a friend of Mr. Bray, president 
thereof; that a short time prior to the expiration of the New Amsterdam Casualty 
Company’s policy he had a conversation with Mr. Bray in reference to liability 
insurance for the defendant; that Bray complained that he was paying too high 
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a rate for the liability insurance defendant was carrying; that the witness sug- 
gested, in view of defendant’s experience of having a small number of accidents 
or claims, that it was entitled to a better rate and asked Bray’s permission to 
negotiate for one; that Bray gave him the necessary data to form the basis of 
what is called an “experience rate”; that the witness communicated with Lyle 
Stephenson, the Kansas City agent for plaintiff, who issued for plaintiff a ten 
day binder covering the insurance from March 18th, 1922; that at the interview 
above mentioned Bray turned over to the witness defendant’s insurance policy 
in the New Amsterdam Casualty Company and at the same time instructed the 
witness that upon the expiration of that policy “to cover it so that he (defendant) 
would be protected; told me to take this policy and if I could get him a rate 
that was suitable, to write him a policy and bring it to him.” 

Ricker further testified that from time to time thereafter binders were issued 
until July 8th, 1922, when the policy in controversy was issued to expire on March 
18th, 1923; that the delay in the issuance of the policy was due to the fact that 
he was trying to secure a lower premium to which defendant was entitled in view 
of its experience relative to accidents to employees, and that he told Bray of 
these facts and of the issuances of the binders. He further testified that one 
of the binders was delivered to Bray. 

On August 2d Ricker mailed the new policy to Bray and also the expired 
policy in the New Amsterdam Casualty Company. The new policy had been 
received by Stephenson from plaintiff and had been delivered to Ricker by the 
former. In the letter accompanying the policy Ricker called attention to his 
having secured a reduction of 251%4% in the premium rate from the so called 
manual rate. 

Ricker further testified that when he mailed Bray the policy he did not know 
whether it would be acceptable to the latter but whether it would be or not he 
continued to attempt to get a better rate because he always worked for the interest 
of his client in such matters; that the brokering of this policy with Lyle Stephen- 
son was the only insurance business that he had ever transacted with Stephenson. 

On August 4th, defendant by its president, Bray, acknowledged receipt of these 
policies and requested Ricker to call at the office the earliest possible date as 
the writer was desirous “of having a heart to heart talk” about the insurance. 
The policy remained in defendant’s possession until September 14th, when Bray 
returned it to Ricker with the following letter: 


“Dear Friend Charlie: I am herewith returning to you the policy of the 
Continental Casualty Company issued from the office of Lyle Stephenson. 

“I regret very much to take this action because of my very high personal 
regard and esteem for you, but we do not consider we have had any protection 
in view of what has transpired in recent days. We therefore ask that you please 
return the policy to Mr. Stephenson as same has never been accepted by us.” 


Bray, on behalf of defendant, testified that he was solicited by Ricker in refer- 
ence to procuring defendant’s liability insurance and that Ricker requested that 
the witness give him permission to get an experience rate; that the witness knew 
the agency with which Mr. Ricker was connected but did not know what its 
relationship was with any insurance company; that Ricker stated he would endeavor 
to get a lesser rate and submit it for the witness’ approval; that the witness 
stated to Ricker that he would not accept any insurance unless it were written 
at a rate in comparison with what other companies were giving and that he did 
not tell “Mr. Ricker or any other insurance agent to procure a_ policy 
costing $300.00 or $500.00 for our company without knowing just how that charge 
would be made.” Bray further testified that Ricker told him that he would 
report at once to the insurance company that he (Ricker) was “representing” 
and that he had covered the defendant with a binder, but that the witness did 
not know whether this had been done; that defendant never received any 
binder; that he furnished Ricker the information requested upon which an experi- 
ence rate could be calculated; that some time in July he telephoned Ricker that 
an attorney was demanding payment of damages on account of personal 
injuries received by an employee of defendant who had been injured on April Ist, 
1922, “and I asked Mr. Ricker to let us know what was the standing of our 
company in respect to insurance”; that he looked to Ricker for insurance; that 
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he did not know of the issuance of the policy, which arrived immediately after 
he reported the accident to Ricker, until he received it; that the policy thereafter 
lay on his desk until September 14th when he returned it to Ricker; that the 
reason he did not accept the policy was because “the rate was almost double 
what competitors were paying, whom I knew to have a poorer experience than 
we have”; that he told Ricker between August 4th and 14th that he would not 
accept the policy on account of the high rate. The evidence further shows that 
between August 4th and August 16th negotiations were had between Bray and 
Ricker orally and ‘y letters concerning the premium rates paid by other con- 
cerns as compared with that charged defendant in previous policies. In these 
negotiations nothing was specifically stated as to an acceptance or rejection of 
the policy until finally Bray told Ricker he would not take the policy for the 
reason stated above. 

On August 12th defendant was served with a summons in a suit by one Hays 
on a claim for an accident occurring April lst, 1922. (Hays was apparently the 
injured employee that we have already mentioned.) Bray reported to Ricker as 
soon as the former received the summons. 

Over the objection of plaintiff Bray was permitted to testify and defendant 
was allowed to introduce letters showing that Bray, at Ricker’s request, sent 
the petition and summons in the Hays case to Ricker and that plaintiff had refused 
to accept responsibility under the policy and that defendant was forced to settle 
the case at its own expense. In rebuttal plaintiff introduced a statement signed 
by Bray dated August 28th, in the nature of a report in the Hays case, in which 
statement he said: 

“The first notice we gave the insurance company of the accident was when 
I notified Chas. A. Ricker verbally on the day we got the summons in Hays suit 
against us which was about August 12, 1922. Ricker is the man who wrote our 
policy in the Continental. He brokered it through Lyle Stephenson as I under- 
stand it.” 

Plaintiff also offered a letter dated August 29th, 1922, from its attorneys in 
Kansas City to defendant stating that because no notice of the accident, which 
occurred on April Ist, had been given the insurance company until August 26th, 
nearly five months later, whereas the policy required immediate written notice 
of any accident, it was necessary to submit the matter to the home office. Plaintiff 
also introduced another letter to defendant dated September 6th, 1922, in 
which these attorneys again stated that for reasons set forth in their previous 
letter plaintiff declined to hold itself liable to defend the suit or pay any adverse 
judgment; that the company would, however, investigate and defend the suit on 
condition that it should not be held liable for any adverse judgment. Plaintiff 
also introduced the following letter from the defendant: 

“Gentlemen: We are today in receipt of your registered letter of August 29th 
in which, to our mind, you are displaying the best case of monumental gall ever 
brought to our attention, when you endeavor to side-step your responsibility 


on protecting us (against the suit filed against us by Thomas D. Hays) for the 
Continental Casualty Company. 


“The above is especially true in view of the fact that you have made no 
attempt or effort to get the facts under which this policy was written and issued. 
Our 1921 policy in the New Amsterdam expired on March 18th. Our risk was 
covered prior to that expiration with a Binder through the agency of Ricker, 
Norris and Maiden. That agency worked from March 18th to August 3d endeav- 
oring to get an Experienced rating for us. Therefore, we had absolutely no notice 
of the conditions you contend are in your policy until August 4th as the writer 
has the envelope before him post-marked August 3d, 4:30 P. M. when said policy 
was mailed to us. 

“Mr. Ricker, the agent, was notified of this summons and suit the day the 
summons was delivered and we have complied with every request made by that 
agency from then until now. 


“We are sending a copy of this letter to the Continental Casualty Company 
and also the Ricker, Norris and Maiden Agency so if you intend to sidestep 
or shirk your responsibility on behalf of your company, in view of the above 
facts, we believe that we ought to be advised of same by return mail.” 
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{1, 2] It is first insisted that: “The trial court erred in admitting evidence 
of plaintiff’s refusal to defend the suit brought by Thomas Hays, and in refusing 
plaintiff’s instruction 3, withdrawing such evidence from the jury, and in giving 
said instruction 3 as modified by the court.” The instruction offered by plaintiff 
referred to reads as follows (the modification of the court appearing in italics) : 

“The court instructs you that under the pleadings in this case plaintiff's refusal 
to defend the suit brought by one Thomas D. Hays against defendants, and men- 
tioned in evidence, for a failure of defendant to comply with some provision in 
said policy, constitutes no defense to this case.” 

Plaintiff did not refuse to assume liability in the Hays case on the ground 
that the policy had never been issued and accepted but upon the single ground 
that there was delay in the giving of the notice of the Hays accident, contrary 
to the provisions of the policy. Undoubtedly it was error to admit the testimony 
objected to by plaintiff. However, we are unable to see any substantial change 
in the meaning of the instruction as offered and as given, as the amendment sub- 
mitted the only reason shown in the testimony for plaintiff’s refusal to assume 
liability. The jury could hardly have gotten a notion from the amendment 
that the evidence was competent if plaintiff refused to defend the suit for some 
other reason than failure of defendant to comply with the contract. It is claimed 
that the instruction is a harmful comment upon the testimony but we are 
unable to see how this could be so. If by any possibility it could be said that 
it was a comment upon the testimony it was in plaintiff's favor tor it tells the 
jury that defendant failed to comply with one of the provisions of the policy. 
It is not claimed that the instruction, if a proper one, did not cure the error in 
the admission of the testimony. 

[3, 4] It is next insisted that the trial court erred in refusing plaintiff’s 
instruction 6, which sought to instruct the jury that under the evidence the witness 
Ricker was the agent of the defendant, and that the delivery of the policy to 
Ricker and its acceptance by him was delivery to and acceptance by the defendant. 
In this connection it is also claimed that the court erred in giving defendant’s 
instruction 1, which permitted the jury to find that the witness Ricker was the 
agent of the plaintiff. In this connection we find that the court gave plaintiff's 
instruction No. 2 as amended, which reads as follows (the amendment of the 
court appears in italics) : 


“The court instructs you that if you find from the evidence that defendant 
employed one C. A. Ricker to procure and obtain for it a policy of employer’s 
liability insurance for the period March 18, 1922, to March 18, 1923, from a com- 
pany not represented by him, and that said Ricker, while acting within the scope 
of such employment, if so, obtained from plaintiff the policy referred to in evi- 
dence, if so, then you are instructed that said Ricker was the agent of defendant 
and his acts and conduct in obtaining from plaintiff the policy in question are 
binding on the defendant.” 

Ricker testified that when the policy arrived it was satisfactory to him and 
to the effect that he accepted it. Therefore, plaintiff's instruction No. 6 was equal 
to a directed verdict for the plaintiff, but instead of standing upon this instruction 
when it was refused it offered its instruction No. 2. Under the-circumstances 
plaintiff is estopped from now claiming that there was no evidence tending to 
show that Ricker was an agent of the plaintiff for, in its offered instruction 
No. 2, that issue was sought to be submitted to the jury for its determination 
and the court did submit it, although the instruction was amended. Everhart v. 
Bryson, 244 Mo. 507, 149 S. W. 307; Kincaid v. Estes, 218 Mo. App. 109, 262 
S. W. 399. 


It is true that the court did not give plaintiff’s instruction No. 2 as offered, 
but this circumstance does not save the plaintiff from the application of the doctrine 
of estoppel in this instance for the reason that plaintiff’s offered instruction No. 2 
discloses the theory upon which plaintiff tried the case and the offering of it 
was an invitation to the court to submit that issue which invitation the court 
accepted. It is well settled that a party is estopped in an appellate court from 
advancing a different theory than that upon which the case was tried by him 
in the lower court. 

[5] From what we have said there was no error in the giving of defendant’s 
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instruction No. 1, submitting the question as to whether or not Ricker was the 
agent of plaintiff, for the reason that plaintiff tried the case in the lower court 
upon the theory that that was a question for the jury. Friedman vy. Underwood 
(Mo. Sup.) 249 S. W. 64. 


[6] It is next insisted that “the trial court erred in giving defendant’s instruc- 
tion 2, * * *’ and thereby submitting to the jury the question of defendant’s 
acceptance of the policy and binders, and requiring the jury to find that the 
defendant agreed to pay for said policy and binders, because: (1) “Under the 
unexplained admissions of defendant in its correspondence, by the acts of its 
president, and by his testimony it accepted the coverage provided in the policy 
and binders as a matter of law, and that question was not for the jury; (2) 
Charles Ricker, the broker, was the agent of the defendant company, and delivery 
to him was delivery to the company.” 


However, we find that the court gave on behalf of plaintiff the following 
instruction : 


“The court instructs the jury that if you find from the evidence that plain- 
tiff issued to defendant the policy of insurance referred to in evidence, and that 
said policy was accepted by defendant and that afterwards and on or about 
September 14th, 1922, defendant returned said policy to plaintiff for cancellation, 
and that said policy was cancelled as of said date, then your verdict should be 
for plaintiff.” 


This instruction shows that plaintiff tried the case upon the theory that the 
matter of acceptance of the policy was one for the jury and it must be bound 
in this court on the same theory that it tried the case below. See authorities, 
supra. We have already covered the matter of Ricker’s agency. 


[7-11] It is claimed that defendant’s instruction No. 2 was erroneous. This 
instruction told the jury that unless they found “that the plaintiff did issue and 
deliver to defendant the policy of insurance or binders and that the defendant 
did accept said policy of insurance and did agree to pay to plaintiff a premium 
for said policy of insurance and binders, then you are instructed that the plaintiff 
cannot recover and your verdict must be for the defendant. 

It is insisted that the instruction required the jury to find that defendant agreed 
to pay for the policy without instructing them that if defendant accepted the 
policy and accepted the coverage provided in it that defendant impliedly agreed 
to pay for it. If the evidence does not conclusively show that defendant is liable 
in this case it certainly is extremely close on the question of liability. There 
was no evidence of a verbal or written agreement to pay a premium, nor was it 
necessary that defendant either verbally or in writing agree to pay for it. If 
the policy was delivered to defendant and accepted by it then it was obligated 
to pay the premium charged for the same. That part of the instruction was 
erroneous which told the jury, to the effect, that in addition to finding that defend- 
ant accepted the policy it was required to find that defendant agreed to pay a 
premium therefor. Of course, there was no evidence of an agreement to pay a 
premium (except that such an agreement is inferred from the fact of acceptance 
of the policy). The instruction was misleading to the jury and was, therefore, 
erroneous. The fact that the petition pleaded that defendant agreed to pay the 
premium did not justify this instruction. The allegation that defendant agreed 
to pay the premium was merely a pleading of the ultimate fact. It was only 
necessary to prove and the jury to find an acceptance of the policy under the 
circumstances shown in the evidence to sustain this allegation of the petition. 
There is no duty upon the opposite side to offer an instruction to clarify a mis- 
leading instruction offered by his adversary. Plaintiff’s instructton No. 1 told 
the jury that if the policy was accepted by defendant their verdict would be for 
plaintiff. This did not eure the error in the giving of defendant’s instruction, 
it — gave rise to a conflict which may account for this extraordinary 
verdict. 


[12] Defendant insists that the verdict was for the right party fecause the 
policy provides that it should not become effective until countersigned by an agent 
of plaintiff and that this was never done. However, countersigning was waived 
by both parties, previded plaintiff delivered it without its being countersigned and 
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defendant accepted it and thus treated it as a binding obligation. 5 Mo. App. 

581; State ex rel. Chorn, Sup’t, et al. v. Hudson (Mo. App.) 222 S. W. 1049. 
The judgment is reversed, and the cause remanded. 

Arnold, J., concurs. 

Trimble, P. J., absent. 


ST. JOSEPH TRANSFER & STORAGE CO. v. EMPLOYERS’ 
INDEMNITY CORPORATION. (No. 16704.) 
Kansas City Court of Appeals. Missouri. Jan. 6, 1930. 
23 Southwestern Reporter (2d) 215. 


2. INSURANCE—INSURED’S PAYMENT OF PART OF SETTLEMENT IS 
WITHOUT CONSIDERATION, IF INSURER HAD PREVIOUSLY BE- 
COME ABSOLUTELY LIABLE FOR AMOUNT OF SETTLEMENT. 
If, at time insurer paid claim against insured insurer had already become 

absolutely liable for payment of full amount of settlement, insured’s payment of 

part of settlement would be without consideration. 
(For other cases, see Insurance, Dec. Dig. § 514.) 


3. INSURANCE—INSURED AND INSURER MAY ENTER INTO SETTLE- 
MENT, CONSTITUTING ACCORD AND SATISFACTION OF ORIG- 
INAL CONTRACT OF INSURANCE. 

Insured and insurer may enter into contract of settlement with claimant, which 
will constitute accord and satisfaction of original contract of insurance. 
(For other cases, see Insurance, Dec. Dig. § 579.) 


4. INSURANCE—INSURED’S CONSENT TO COMPROMISE AGREEMENT 

HELD TO CONSTITUTE WAIVER OF POLICY PROVISION WHERE- 

BY INSURER COULD DISCHARGE OBLIGATIONS ONLY BY PAY- 

MENT UP TO POLICY LIMITS. 

Compromise of claim against insured, agreed to by insured and insurer, held to 
constitute waiver by insured of provision of insurance contract whereby insurer 
could discharge its obligations only by payment of full amount of liability up to 
policy limit, since insured may waive provision of insurance contract as well as 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


5. INSURANCE—INSURER, TAKING OVER DEFENSE OF CLAIM 
AGAINST INSURED, MUST ACT WITH DUE CARE AND IN GOOD 
FAITH. 

Insurer, taking over defense of claim against insured under terms of policy, 
must act with due care and in good faith, which requires that insurer do nothing 
to prejudice of insured, which is not beneficial to itself; but, when interest of 
insurer and insured conflict, insurer is under no duty to insured, except that for 
which it has expressly contracted. 

(For other cases, see Insurance, Dec. Dig. § 51414.) 


6. INSURANCE—IF UNDER CONCEDED FACTS AND APPLICABLE LAW 

COURT WAS REQUIRED TO DIRECT VERDICT FOR CLAIMANT 

IN EXCESS OF POLICY LIMIT, INSURED'S CONTRIBUTIONS TO 

INDUCE SETTLEMENT WITHIN POLICY LIMIT WOULD BE WITH- 

OUT CONSIDERATION. 

If, under conceded facts and general principles of law, court was under duty 
to direct verdict for claimant for amount in excess of policy limit, insurer’s refusal 
to settle for amount within policy limit would constitute bad faith, and payment 
by insured of part of settlement to avoid liability in excess of policy limit would 
be without consideration, entitling insured to recover from insurer amount of 
contribution. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


7. INSURANCE—INSURED, HAVING AGREED TO COMPROMISE SET- 
TLEMENT, CANNOT INSIST ON IT TO ESTABLISH WAIVER, AND 
REJECT IT TO DISCLAIM LIABILITY. . 

Where insured, as part of compromise agreement of claim against it, agreed 
to pay part of settlement which was not in excess of policy limit, insured cannot 
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insist on contract of settlement for purpose of establishing waiver of insurer’s 
liability, except for amount fixed by final judgment, and reject it for purpose 
of disclaiming liability for payment of amount contributed to settlement, since, 
by attempting to enforce any part of contract, insured accepted whole thereof 
cum onere. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


& INSURANCE—INSURED, CONTRIBUTING TO SETTLEMENT WITH 
CLAIMANT WITHIN POLICY LIMITS, HELD NOT ENTITLED TO 
RECOVER CONTRIBUTION FROM INSURER, WHERE INSURED 
ESCAPED LARGE CONTINGENT LIABILITY. 

Where insured, as part of compromise agreement with claimant, agreed to 
pay part of settlement and insurer balance, total amount of settlement not exceeding 
policy limit for which insurer was liable, insured held not entitled to recover from 
insurer amount of contribution, on ground it was without consideration, where 
insured escaped large contingent liability as result of there being possibility that 
claimant could recover judgment far in excess of policy limits. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


Appeal from Circuit Court, Buchanan County; J. V. Gaddy, Judge. 

Suit by the St. Joseph Transfer & Storage Company against the Employers’ 
Indemnity Corporation. Judgment for plaintiff, and defendant appeals. Reversed. 

Cowgill & Popham, of Kansas City, and Eastin & McNeely, of St. Joseph, 
for appellant. 

Groves & Watkins and Maurice Murphy, all of St. Joseph, Pross T. Cross, 
of Lathrop, and Mosman, Rogers & Buzard, of Kansas City, for respondent. 

ARNOLD, J. This is a suit on an insurance policy. Both plaintiff and defendant 
are corporations organized and existing under the laws of Missouri; the former, 
as such, is engaged in the transfer business at St. Joseph, Mo., and the latter 
with its principal office in Kansas City, Mo., in the business of writing insurance 
for employers against the hazards of liability under claims of injured employees. 

On October 1, 1925, defendant issued to plaintiff its policy of insurance, whereby 
defendant indemnified plaintiff against loss resulting from damages assessed by 
law against the assured on account of bodily injuries, including death at any time 
resulting therefrom, suffered or alleged to have been suffered by any employee 
of the assured, while engaged in certain operations and at certain places desig- 
nated in the policy, from accidents occurring while the policy was in force. It 
was recited in the policy that the insurer agreed to defend, in the name of and 
on behalf of assured, any suits, even if groundless, ‘ought to enforce claims 
covered by the policy, unless and until the corporam (insurer) should elect 
to effect settlement thereof. The corporation also agreed to pay, irrespective of 
the limits of liability therein expressed, all costs incurred by the corporation in 
investigation and negotiations for settlement of claims covered by the policy 
and in the defense of any suit thereon, and all costs taxed against the assured 
in any such suit or legal proceeding defended by the corporation, and all interest 
accruing after entry of judgment therein, upon such part thereof as should 
not be in excess of such limits, and to reimburse the assured, irrespective of such 
limits, for expense incurred in providing for such surgical relief as might be 
imperative at the time of any accident covered thereunder. 


It was provided that the corporation liability under the policy for loss on 
account of bodily injury to or death of any person is limited to $5,000, and, subject 
to the same limit for each person, the corporation’s total liability for loss on 
account of bodily injuries to or death of more than one person from any one 
accident is limited to $10,000. However, the limit of liability was amended, so 
that under the whole policy the limit of liability for injury to or death of any 
one person was $10,000, and the total liability was $20,000. 


It was provided that assured should at all times lend to the indemnity cor- 
poration all co-operation and assistance (except in a pecuniary way) within its 
power, and whenever requested by the corporation, should aid in securing 
information and evidence and the attendance of witnesses, and in effecting settle- 
ments and prosecuting appeals; but the assured should not voluntarily assume 
any liability, either before or after an accident, nor, without written consent of 
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the indemnity corporation previously given, incur any expense or settle any claim, 
except at its own cost, nor interfere in any negotiations for settlements or 
in legal proceedings conducted by the indemnity corporation on account of any 
claim, except that the assured, at the time of any accident covered by the policy, 
might provide, at the cost of the indemnity corporation, such immediate surgical 
relief as might be imperative. It was also provided that no action should lie 
against the indemnity corporation, to recover for any loss under the policy, unless 
brought by the assured or its legal représentative to recover money actually paid 
in good faith by the assured in satisfaction of a final judgment after actual trial 
of the issues. 

While the policy was in force, one John Hickok, an employee of plaintiff, 
sustained certain injuries resulting in the loss of one of his legs. The accident 
occurred while he was acting within the scope of his employment, and he brought 
suit against plaintiff herein. A letter was introduced in evidence, which was 
written by Cowgill & Popham, attorneys for the indemnity corporation, which was 
as follows: 

“Kansas City, Mo., April 24, 1928. 
“St. Joseph Transfer & Storage Co., 
“3d and Charles Sts., 
“St. Joseph, Mo. 
“Re: Hickok, Pending at Independence, Mo. 

“Gentlemen: We have not been favored with any definite reply to our recent 
communication of inquiry and advice relating to the fact that this case is set 
for trial April 30th, 1928, at Independence and the question of whether your 
company is desirous of additional and personal representation looking to the 
question of possible excess liability. 

“The Employers’ Indemnity Corporation and the-writer for them and in your 
behalf are making preparations for this trial and we would like to be definitely 
advised in the premises. Incidentally, it is well for all of us to gtve due con- 
sideration in advance to the possible court-room danger of a case involving the 
loss of a major limb and the possibility of large excess damages. We are willing, 
of course, to exert every human effort in giving your company the strengest 
defense possible, and while we are not requesting it, we feel that a pre-trial sug- 
gestion should be made to your company that a settlement might be worked out 
wherein your company would prefer to pay some top-percentage in protection of 
your excess danger. If you care to discuss this feature of the matter or have 
us in the interest of all concerned make an extraordinary effort to gee the parties 
together and settle the case, advise. 


“An expression of your position in regard to all these matters, will be very 
greatly appreciated.” 

Mr. Niedorp, president of plaintiff company, testified that he was advised 
by the insurance company that Mr. Hickok’s suit was for an amount in excess 
of the amount of the insurance, and it was suggested to him that he interview 
his own attorney concerning the case, although the insurance company had 
taken charge of the defense. Mr. Niedorp, on behalf of the transfer and storage 
company asked Mr. Watkins, an attorney of St. Joseph, to go to Independence, 
Mo., where the case was set for trial. A jury was selected to try the case, and 
the attorneys for the insurance company announced that defendant desired to have 
the trial of the case postponed, that they might try to find Mr. Miller, who was 
plaintiff’s (defendant there) foreman at the time Hickok was injured. Mr. Niedorp 


and Mr. Watkins then met Mr. Popham in the latter’s office and talked the case 
over. 


Mr. Niedorp testified: That the attorneys for the indemnity corporation said: 
“This is a very serious case, owing to the nature of the injury. They will get 
a very big judgment against you, and you better try to settle the case if you can 
and so— Well, don’t you think you folks better see Mr. Pross Cross and Mr. 
Rogers, to see if we can settle this case?” That Mr. Watkins said: “Well, 
hadn’t you better try to settle it?” And Mr. Popham answered: “No, we are 
willing to try it, and we can’t afford to show a white flag in the matter, and 
you go up there and see what you can do.” Mr. Niedorp and Mr. Watkins then 
had a conference with Mr. Cross and Mr. Rogers, attorneys for Hickok, at which 
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Mr. Hickok was present. They asked how much insurance the defendant had, 
and were informed that they carried $10,000 insurance and $600 already had 
been paid in hospital bills, expenses, etc., leaving a balance of $9,400 and then 
Mr. Cross offered to settle for that amount. The president of the transfer com- 
pany Mr. Niedorp and Mr. Watkins, attorney for the company, then took the 
matter up with Mr. Popham, who said: “Well, I don’t know, I know what the 
insurance company will do, but we do not know about you. The insurance com. 
pany won’t pay more than 75 per cent.” Mr. Niedorp replied: “Well, the 
insurance company was paid for $10,000; I don’t think that is fair.” They then 
talked the matter over with Mr. Robertson, an adjuster for the insurance company 
who said: “Well, I understand you have a pretty serious case here, very serious 
liability here. * * * Let’s make this short, as I have to go out soon and play 
golf. You have a policy for $10,000; we will pay $6,000 on that.” Mr. Niedorp 
said: “What do you mean?” Mr. Robertson replied: “You pay the balance.” 
Mr. Niedorp said: “We have a $10,000 policy,” to which the adjuster replied, 
“You know we never pay the full amount; * * * that is all we will pay.” Mr. 
Niedorp said: “Well, we paid for $10,000, and we can’t settle the matter for less 
than $10,000 and I expect you to take care of us.” Further, the adjuster said: 
“Tt is all agreed that they might get a judgment for $15,000, $20,000 or $25,000; 
which would you rather do, pay that or take $6,000?” Mr. Niedorp and his 
attorney then withdrew from the conference and Mr. Watkins said to his client: 
“We better contribute $2,000.” They finally returned to the adjuster’s office, and 
told him they didn’t want to do it, and did not think it was right. Later, Mr. 
Watkins suggested his client would give $2,500. In this conversation the adjuster 
said there would be a judgment for $25,000, and added: “You all seem to agree 
on that.” 

Attorneys for Hickok finally agreed to settle for $9,200, and the adjuster for 
the indemnity corporation agreed to pay $6,000 of this amount and stated that 
the assured could pay the balance if it wanted a settlement; otherwise, the indem- 
nity corporation would try the case. The adjuster and the attorneys for the indem- 
nity corporation stated that $9,200 was a remarkable settlement, owing to the 
class of men on the jury, and, if the transfer and storage company could settle 
for that amount. that was the thing to do. The claim then was settled. Plaintiff 
paid $2,600 to Hickok and his attorneys, and the indemnity corporation paid $6,600 
and took a release, which is as follows: * 

“Receipt and Release. 

“The undersigned for and in consideration of ninety-two hundred ($9200.00) 
dollars the receipt whereof is hereby acknowledged, does hereby release and dis- 
charge St. Joseph Transfer & Storage Company and all other persons, firms, or 
corporations of and from all claims for damages of every kind and character 
whatsoever, which the undersigned has or may have arising out of or by reason 
of an accident which is claimed to have happened at or near Great Western R. R. 
premises, St. Joseph, Missouri, while helping load a tank, sustaining the loss of 
his leg and other injury on or about March 6, 1926, and it is expressly agreed 
and understood that all agreements and understandings between the parties are 
embodied herein, and that this release covers all injuries and all their effects and 
results, whether developed or undeveloped, and all expenses of every nature. The 
statements and agreements herein are not merely recital but are contractual in 
character. 

“In witness whereof, the undersigned has hereunto set his hana and seal this 
Ist day of May, 1928. $6,600.00 of the within consideration has been paid by 
draft, and claimant is to receive remaining $2,600.00 from St. Joseph Transfer 
& Storage Co. Pending suit at Independence to be dismissed at cost of defendant 
with prejudice. 

“John A. Hickok, [Seal.] 
Claimant. 
“Approved and all attorney’s liens waived. 


“Pross T. Cross, 
“Maurice P. Murphy, 
“Counsel for Claimant.” 

On cross-examination, Mr. Niedorp testified that it was agreed that his 
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company was to pay $2,600 upon the settlement. He was asked if he said a word 
to the adjuster to the effect that he expected to get a nickel of the $2,600 back. 
He answered that he said it was a hold-up; that he had insurance for $10,000. 
Later this suit was brought by the transfer and storage company against the 
indemnity corporation upon the policy of insurance, upon the theory that plain- 
tiff had suffered a loss covered by the policy in the sum of $9,200, all of which 
should have been paid by defendant according to the terms of the policy, and that 
plaintiff had been forced to pay out $2,600 on the claim, because of the failure 
and reiusal of the defendant to pay said sum. There was a judgment for plain- 
tiff for $2,600, together with a verdict for damages in the sum of $84.50, and 
attorney’s fees in the sum of $1,000 on account of vexatious refusal to pay. A 
motion for a new trial was filed and overruled, and defendant has appealed. 


[1] Appellant contends the petition states no cause of action, and the evidence 
shows no right of recovery. If the petition be declared insufficient, and the evi- 
dence showed that plaintiff was entitled to recover, justice would require that the 
judgment be reversed and the cause remanded, so that plaintiff could amend the 
petition, unless the amendment would constitute a departure. In this situation 
it is not necessary that we pass directly upon the question of tne sufficiency of 
the petition to state a cause of action, and we pass immediately to the question 
as to whether or not there was any substantial evidence to support the verdict. 

Plaintiff claims the settlement of the case fixed the amount of piaintiff’s loss 
within the policy limits and constituted an agreement that there was no defense 
to the suit brought by Hickok, and that the settlement also waived the provision 
of the policy that recovery could only be had for money paid out in satisfaction 
of final judgment after actual trial of the issues. It is also claimed that the agree- 
ment by plaintiff to pay $2,600 in order to procure a settlement of the suit brought 
by Hickok was without consideration, for the reason that it was already the duty 
of the defendant to pay the full amount of the liability up to $10,000. 


[2-4] It is undoubtedly true that the payment by plaintiff was without con- 
sideration, if, at the time of payment, the indemnity corporation had already became 
absolutely liable for the payment of $9,200. It is also true that, rf the indem- 
nity corporation had settled the Hickok suit for $9,200 without any agreement 
with the plaintiff, this would have amounted to a waiver of the provision in the 
policy that the plaintiff could only recover money paid out in satisfaction of a 
final judgment, and would have rendered its liability absolute. But the defendant 
did not settle the Hickok suit for $9,200. It was settled by defendant and plain- 
tiff upon an agreement that $6,600 would be paid by defendant and $2,600 would 
be paid by plaintiff. Both parties had a right to enter into a contract of settle- 
ment, which would be in accord and satisfaction of the original contract of insur- 
ance. While it may be true that by the contract of compromise the defendant 
waived the provisions of the policy whereby it had a right to insist that the amount 
of the liability be fixed by a judgment, and whereby it was provided that plain- 
tiff could only recover the amount paid out in satisfaction of a final judgment, 
yet the plaintiff may waive provisions of the insurance contract as weil as defend- 
ant, and by the contract of compromise it waived that provision of the contract 
whereby the defendant could discharge its obligations only by the payment of the 
full amount of the liability up to $10,000. 


Plaintiff’s position is not entirely unsupported by authority. In the case of 
Mendota Electric Co. v. New York Indemnity Co., 169 Minn. 377, 211 N. W. 317, 
the Supreme Court of Minnesota held that, if the insured is clearly liable, and 
the insurer, after undertaking the defense of the action, refuses to make prudent 
settlement unless the insured contributes a portion of the amount required by 
the settlement, the refusal must be made in good faith and upon reasonable grounds 
for'the belief that an excessive amount was demanded for the settlement. The 
court said that, where the insured takes charge of the defense and has the exclusive 
right to settle, it is possible to coerce the insured -into contributing part of the 
sum required to effect a settlement, in order to avoid the risk of recovery in excess 
of the indemnity specified in the policy; that good faith and fair dealing are 
correlative obligations, and the insurer owes to the insured some duties in the 
matter of the settlement of claims covered by the policy. It was stated in the 
opinion that it was a fair inference that there was no serious question about the 
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employee’s right to recover substantial damages from the assured. 1st was also 
held that the allegation in the petition that the injuries were sustatned under cir- 
cumstances clearly creating liability upon the part of the plaintiff for damages 
was a good allegation of fact. 

In Brown & McCabe, Stevedores, Inc., v. London Guarantee & Accident Co., 
232 F. 298, 299, the judge for the District Court of the United States for Oregon 
held that a petition stated a good cause of action wherein it was alleged that one 
of plaintiff's employees was injured; that defendant insurance company Investigated 
the claim, ascertained there was a liability, and that the injuree party would 
settle for $3,000, which was $2,000 less than the face of the policy; that the 
insurance company thereupon notified plaintiff of the offer, and demanded that 
it pay $1,500 of the loss, and stated that, if plaintiff refused, it would permit the 
pending action to proceed to trial, which would necessarily result in a judgment 
in excess of the face of the policy, so that assured would ultimately be com- 
pelled to pay more than $1,500; that plaintiff refused, the case was tried, and 
the employee recovered a judgment for $12,000; that the insurance company, there- 
upon paid the face amount of the policy, with costs, and refused to pay more. The 
court said this was a case where the insurance company attempted “to hold up 
the assured and make it pay $1,500 or one-half the loss, and, because it would 
not do so, suffered the action to proceed to judgment for more than double the 
face of the policy.” Judge Bean, in his opinion, stated that there were no auth- 
orities directly. in point. We think that he was in error in this conclusion, as we 
will hereinafter demonstrate. The editor of American Law Reports, in comment- 
ing upon this decision, said: “No authorities are considered, and whether 
the decision is good law is questionable.” 34 A. L. R. 752. 

The Supreme Court of New Hampshire holds that a company that insures 
an employer against liability for negligent injuries to an employee is liable for 
the injury done to the injured employer by its negligent failure to settle a claim 
presented against the employer when an offer of settlement has been tendered. 
Douglas v. U. S. Fidelity & Guaranty Co., 81 N. H. 371, 127 A. 708, 37 A. L. R. 
1477; Cavanaugh v. Assurance Corp., 79 N. H. 186, 106 A. 004. To the same 
effect, see G. A. Stowers Furniture Co. v. Am. Indemnity Co. (Tex. Com. App.) 
15 S. W. (2d) 544. 

Other cases are cited by plaintiff, which hold the insurance company may be 
held liable for its negligence in defending the action, and for failing and refusing 
to defend the action, and that, if it fails to defend the action, this constitutes a 
waiver of the provision that the assured may not settle without the consent of the 
insurance company, and in such case the assured may recover from the insurance 
company the amount paid out under a settlement made in good faith. We do not 
consider any of these authorities in point, and therefore will not discuss them fur- 
ther. 


The following authorities hold that the insurance company is not liable to the 
assured for its refusal to accept an offer of settlement for an amount within the 
limit of the policy, even though, upon a trial, the employee recovers a judgment in 
excess of the amount of the policy: Streat Coal Company v. Insurance Co.,, 237 N. 
Y. 60, 142 N. E. 352; Schencke Piano Co. v. Philadelphia Casualty Co., 216 N. Y. 
662, 110 N. E. 1049; Neuberger v. Insurance Co., 18 Ala. App. 72, 89 So. 90; Rum- 
ford Falls Paper Co. v. Fidelity & Casualty Co., 92 Me. 574, 43 A. 503; Kingan & 
Co. v. Md. Casualty Co., 65 Ind. App. 301, 115 N. E. 348; Schmidt v. Travelers’ 
Ins. Co., 244 Pa. 286, 90 A. 653, 52 L. R. A. (N. S.) 126; New Orleans, etc. R. R. 
Co. v. Md. Casualty Co., 114 La. 153, 38 So. 89,6 L. R. A. (N. S.). 562; Cleveland 
Wire Spring Co. v. Assurance Corp. 6 Ohio App. 344; Stowers Furniture Co. v. 
Am. Indemnity Co. (Tex. Civ. App.) 295 S. W. 257; Wynnewood Lbr. Co. v. Ins. 
Co., 173 N. C. 269, 91 S. E. 946; Davison v.. Md. Casualty Co., 197 Mass. 167, 83 
N. E. 407; Wis. Zinc Co. v. Fidelity & Dept. Co., 162 Wis. 39, 155 N. W. 1081, Ann. 
Cas. 1918C, 399. 


Some of these cases hold the insurance company is not liable, even though, at 
the time it refused to settle, the agents of the company in charge of the defense 
expressed the opinion that, if the case was tried, it would probably result in a judg- 
ment in excess of the amount of insurance. In the case of Neuberger v. Insurance 
Co., supra, the insured carried liability in the sum of $5,000. One who was injured 
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by the insured’s automobile recovered judgment against him in the circuit court in 
the sum of $6,500 and offered to compromise the judgment for $5,000. The insur- 
ance company refused to accept the offered compromise, and threatened to appeal 
from the judgment, unless the insured paid $500 and the costs of suit toward the 
settlement. The insured paid the amount demanded under protest, and then brought 
suit against the insurance company, upon the theory that the payment had been 
made under coercion. The Supreme Court of Alabama held the defendant was 
not liable. The court held the institution of the suit created no other duty upon 
the part of the insurance company than to elect to settle or defend; that, by electing 
to defend and by defending, the insurance company discharged its full duty toward 
the appellant; and that liability could not, in the absence of fraud, be predicated 
upon the fact that defendant had elected to defend rather than to settle. 


[5] It has been held that, when the nature of the injury is such that it is likely 
that the judgment will be in excess of the amount of, the insurance and the insur- 
ance company refuses to settle, then the insured may settle that part of the claim 
in excess of the liability of the insurer without the consent of the insurance com- 
pany, notwithstanding the provision in the policy that the insured might not settle 
without the written consent of the company. General Acc., etc., Corp. v. Telephone 
Co., 175 Ky. 96, 193 S. W. 1031, L. R. A. 1917D, 952. The cases holding the insur- 
ance company liable for negligent failure to settle, when a settlement may be made 
for an amount covered by the policy, and that the company is liable if it coerces 
the plaintiff into contributing toward such settlement, proceed upon the theory that 
good faith and due care require an insurance company, after taking over the de- 
fense of the action, to look after the interests of the assured to the same extent that 
an agent must guard the interests of his principal, and that a trustee must guard 
the interests of his cestui que trust. We fully agree that the insurance company 
must act with due care; but it would be a perversion of the purpose vi the provi- 
sions in the policy, permitting the insurance company to control the defense and 
settle, or refuse to settle, to the exclusion of the assured, to hold that under these 
provisions the insurance company must consult the interests of the assured to the 
exclusion of its own interest. It is obvious these clauses were itserred for the pro- 
tection of the insurance company, by placing it beyond the power of the assured to 
conduct the litigation, or make a settlement, whereby the interest of the insurance 
company would be sacrificed. Good faith requires that the insurance company do 
nothing to the prejudice of the assured which is not beneficial to itself; but, when 
the interests of the insurer and the assured conflict, then there is no duty to the as- 
sured, except that for which it has expressly contracted. This was expressly held 
in the cases of Davison v. Md. Casualty Co., supra, and Wisconsin Zinc Co. v. 
Fidelity & Deposit Co., supra. 

[6] This is not a case wherein the liability was clear. It is true that the at- 
torneys and the adjuster for the indemnity corporation were of the opinion that the 
judgment would be from $15,000 to $25,000. This expression of opinion was based 
partly upon the fact that the employee had lost his leg, and partly upon the person- 
nel of the jury which had been selected. At most, the extent of the damages was a 
mere opinion. The record does not disclose that the jury was bound to return a 
verdict the plaintiff, nor, that the verdict would be as much as $10,000, if they did 
find for plaintiff. The insurance company did not have to concede full liability up- 
on its own part in order that the assured be protected against any contingent liabil- 
ity whatsoever, because the fact of liability was not yet established, nor could it be 
known in advance how much damages the jury would allow should Tiability be de- 
termined. If the evidence showed the case was one where, under the conceded facts 
and upon settled principles of law, it would have been the duty of the court to di- 
rect a verdict for plaintiff for an amount in excess of the amount of the insurance, 
then we would be inclined to hold that the insurance company acted In bad faith in 
refusing to settle for an amount within the limits of the policy, and that, if it set- 
tled for such an amount by compelling the assured to contribute to that settlement 
in order to avoid liability in excess of the amount of the insurance, then such a 
payment by the assured would be without consideration. 


[7] In this case there was grave danger that the insurance company would be 
held liable for $10,000, and that the assured would also be held liable for $5,000 to 
$15,000. It was not certain that either would be held liable, nor was the amount for 
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which either would be ultimately held definitely ascertained, even if a verdict for 
plaintiff was conceded. Therefore both parties entered into a contract to fix the 
amount of that liability in the sum of $9,200. The contingent liability in a greater 
amount was the consideration to each for entering into such a contract. Admitting 
that the provisions of the policy requiring that the amount of liability be fixed bv a 
final judgment were waived by the insurance company, yet they were waived for a 
consideration voluntarily paid by the assured. Plaintiff cannot insist upon the con- 
tract of settlement for the purpose of establishing a waiver, but reject it for the 
purpose of disclaiming its liability for the payment of the $2,600. By attempting to 
enforce any part of the contract, plaintiff accepts the whole contract cum onere. 

[8] The assured has escaped a large contingent liability by the payment of a 
comparatively small sum of money. It would be bad policy to lay down a rule that 
an assured could recover his contribution toward a settlement whereby liability was 
fixed at an amount covered by his liability insurance. If such a rule should be an- 
nounced as the law of Missouri, the insurance companies would not enter into such 
settlements. This would result in causes going to trial which otherwise would have 
been settled, and in a large number of cases the assured would be compelled to pay 
far more than would have been necessary, had he been permitted to enter into a 
voluntary contract whereby he bore a part of the costs of settlement. It will not 
do to say that in such event he could recover the amount from the insurance com- 
pany, upon an allegation that the liability was clear and the refusal to settle consti- 
tuted negligence upon the part of the insurance company. In nearly all the cases 
which have reached this court, the cause has been submitted to the jury because 
there was some evidence which, if believed by the jury, would have resulted in a 
verdict for defendant. We could not hold in such cases that refusal to settle was 
negligent, unless we assumed, as the appellate courts of New Hampshire and Minn- 
esota have assumed, that it is the duty of the insurance company to shut its eyes 
to its own interests and seek only the protection of the assured when an offer of 
settlement is made. We have already pointed out that we think this is contrary to 
the plain purpose of the provisions of the policy. 

The judgment is reversed. 

Bland, J., concurs. 

Trimble, P. J. absent. 


ROSEN v. ROYAL INDEMNITY CO. (No. 78.) 
Court of Errors and Appeals of New Jersey. Feb. 3, 1930. 
148 Atlantic Reporter 610. 
INSURANCE—BURGLARY POLICY, DEFINING “PROPERTY” AS ARTI- 
CLES BELONGING TO INSURED OR INSURED’S RELATIVES PER- 
MANENTLY RESIDING WITH HIM, COVERED WIFE’S JEWELRY. 
Burglary insurance policy, indemnifying insured for loss by burglary, larceny, 
or theft of property within interior of premises and defining word “property” as 
articles belonging to insured, or any permanent member of household of insured who 
did not pay board or rent, or was relative of insured permanently residing with him, 
held to cover wife’s jewelry, and insured was entitled to recover value of wife’s 
jewelry stolen while wife was in hospital. 
(For other cases, see Insurance, Dec. Dig. § 163%.) 


Action by Samuel Rosen against the Royal Indemnity Company. From a judg- 
ment for plaintiff, defendant appeals. Affirmed. 

John W. McGeehan, Jr., of Newark, for appellant. 

Andrew Van Blarcom, of Newark, for respondent. 

GumnerE, C. J. This suit is based upon a burglary insurance policy issued by 
the defendant company to the plaintiff. The latter’s claim was that his residence 
had been broken into during the period covered by the policy, and that $150 in cash 
belonging to him, and certain jewelry belonging to his wife, had been stolen there- 
from, the wife having left the jewelry in his charge while she was a patient in the 
hospital, and that by the terms of the policy the defendant was obligated to pay $50 
on account of the moneys stolen, and also the value of the stolen jewelry belonging 
to the wife. The defendant denied liability, claiming that the loss was not covered 
by the policy. The trial resulted in a verdict-in favor of the plaintiff for the full 
amount of his claim. 





1094 The Insurance Law Journal, Vol. 74 [May, 1930 


The only ground of reversal submitted by the appellant is that the trial court 
should have nonsuited the plaintiff, for the reason that the evidence submitted by 
him showed that he was not the owner of the jewelry that had been stolen, but that 
it belonged to his wife, and that, consequently, altough the proofs submitted by him 
clearly showed the burglarious entry and the stealing of the money of the husband, 
and the jewelry of the wife, he had not sustained any loss, by reason of his rob- 
bery, which was covered by the policy. This contention, however, overlooks the 
fact, that, concededly, the policy covered moneys stolen from the insured to the 
extent of $50. Consequently the plaintiff was entitled to a verdict for that amount, 
at least, and for this reason the granting of the motion for nonsuit would have been 
legally erroneous. 

Aside from this, however, in our opinion the plaintiff was entitled, under the 
terms of the policy, to recover the value of his wife’s jewelry. That instrument 
contained the following provision: “In consideration of the premium named, etc., 
the Royal Indemnity Company does hereby agree to indemnify the assured (i. e., 
the plaintiff) for all loss by burglary, larceny, or theft of property within the inter- 
ior of the premises.” And the policy then defines the word “property,” as used 
therein, as “articles belonging to the insured, or any permanent member of the 
household of the insured, who does not pay. board or rent, or ts a relative of the 
assured permanently residing with him, but shall not include such articles owned 
by domestic servants or other employees.” By this language it seems to us perfect- 
ly clear that the obligation of the defendant company is not limited to the compen- 
sation of the insured for the loss of the property belonging to and stolen from him, 
but also requires payment to him of such a sum of money as represents the value of 
stolen property that belonged to his wife; for not only is she a permanent member 
of his household, who does not pay board or rent, but she is a relative by marriage 
of the insured, who permanently resides with him. Whether the wife, as the owner 
of the jewelry which is covered by the policy, will be entitled to recover from, the 
insured the money received by him from the company, is a matter not involved in 
the present litigation, and we therefore express no opinion upon it. 

The judgment under review will be affirmed. 

For affirmance: The Chancellor, the Chief Justice, Justices Trenchard, Parker, 
Kalisch, Black, Campbell, Lloyd, Case and Bodine and Judges Van Buskirk; Mc- 
Glennon, Kays, Hetfield and Dear. 

For reversal: None. 


COLLABOLLETTA vy. TRAVELERS’ INS. CO. 
Supreme Court, Trial Term, Westchester County, Part II. January 16, 1930. 
239 New York Supplement, 203 
1. INSURANCE—LANGUAGE OF POLICY, WHEN CLEAR, SHOULD BE 
CONSTRUED IN PLAIN SENSE, THOUGH SELECTED BY INSURER. 
Where language of policy was clear and unambiguous in relation to exact in- 
demnity which! is provided to assured, terms of policy are to be construed in their 
plain, ordinary, and proper sense, and such terms should be made effective though 
words were selected by insurance company. 
(For other cases see Insurance, Dec. Dig. § 146[1].) 


2. INSURANCE—INJURIES RECEIVED IN OPERATING COAL BUSI- 
NESS IN REAR OF APARTMENT HELD NOT INDEMNIFIED 
AGAINST BY POLICY DISCLOSING ONLY OCCUPANCY OF APART- 
MENT AND NOT OPERATION OF COAL YARD. 

Where indemnity policy applied to injuries resulting from ownership, care, 
maintenance, or use of premises described in declaration of policy or from any busi- 
ness operation disclosed in declaration, and declaration disclosed only location of in- 
sured premises, that premises were occupied by apartments and that assured occu- 
pied two apartments, and contained no disclosure in express words or by implica- 
tion that insured premises contained coal yard on which assured was conducting 
coal business, injuries received by infant on coal conveyor operated in connection 
with coal business in rear of apartment premises mentioned in policy were not con- 
templated by policy, and insured was not indemnified therefor. 


(For other cases, see Insurance, Dec. Dig. § 435.) 
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3. INSURANCE—PERSON INJURED BY ACTS OF INSURED HAS NO 
BETTER CLAIM AGAINST INSURER UNDER INDEMNITY POLICY 
THAN ASSURED WOULD HAVE IF PAYING JUDGMENT FOR IN- 

URIES. 

Secu injured by conduct of assured stands in shoes of assured suing on in- 
demnity policy, and has no better claim against insurer than assured would have 
had if he had paid judgment which injured person obtained against him. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Action by Marco Collabolletta, an infant, etc., against the Travelers’ Insurance 
Company. Judgment directed for defendant. 

Stephen R. J. Roch of White Plains, for plaintiff. 

William J. Moran, of New York City, for defendant. 

Taytor, J. [1-3] The language of the policy is clear and unambiguous in rela- 
tion to the exact indemnity which is provided to the assured; the terms of the pol- 
icy, therefore, are to be construed “in their plain, ordinary and proper sense.” 
Preston v. Aétna Ins. Co., 193 N. Y. 142, at page 144, 85 N. E. 1006; 1007; 19 L. R. 
A. (N. S.) 133. And such terms should be made “effective even when the words” 
(of the policy) “have been selected by an insurance company.” Witherstine v. Em- 
ployers’ Liability Assur. Corporation, Limited, of London, England, 235 N. Y. 168, 
173, 139 N. E. 229. 230, 28 A. L. R. 1298. Bearing these principles in mind as they 
apply to the undisputed facts of the present case, I determine, as a matter of law, 
upon such facts (1) that the operation by the assured of their coal yard and coal 
business upon or near the location specified in the declarations of the policy, and 
(2) that the injuries received by the infant plaintiff, upon the coal conveyor operat- 
ed in connection with the coal business of the said assured, in the rear of the apart- 
ment premises mentioned in the policy and complaint, were not contemplated by the 
terms of the policy, the indemnity furnished by which to the assured, applied only 
to injuries resulting (a) from the ownership, care, maintenance, occupation, or use 
of the premises described in the declarations (of the assured) in the policy, or (b) 
from any business operations disclosed in the declarations as therein conducted by 
the assured. The declarations disclosed only (1) the location of the insured premi- 
ses as being at 105 Columbus avenue, Tuckahoe, (2) that said premises were occu- 
pied by apartments of which (3) the assured occupied two apartments. There was 
no disclosure in the declarations, in express words or by necessary or any implica- 
tion, to the effect that the insured premises contained a coal yard upon which the 
assured were conducting a coal business, selling goods to the public, as was subse- 
quently claimed by the injured plaintiff to be the fact. Concededly, it was upon an 
implement used in that coal business upon which the plaintiff received his personal 
injuries; and as the plaintiff, in accordance with well-settled legal principles, stands 
“in the shoes of the assured” (Coleman Case infra), he has no better claim against 
the defendant-insurer than the two of the assured who were cast in damages includ- 
ed in a verdict upon which judgment was entered, at the instance of the plaintiff, 
because of the latter’s injuries received upon the conveyor, would have had if they, 
solvent, had paid the judgment which the plaintiff recovered against them (Insur- 
ance Law, § 109; Coleman vy. New Amsterdam Casualty Co., 247 N. Y. 271, 160 N. 
E. 367; Rushing v. Commercial Casualty Ins. Co., 251 N. Y. 302, 167 N. E. 450); 
and such assured, upon the undisputed facts, would have had no valid claim against 
the defendant by virtue of any provision of the policy—this for the simple reason 
that the policy provided no indemnity to the assured against damages for injuries 
to persons, sustained upon implements used in the coal business undisclosed in the 
declarations in the policy. 

The plaintiff, upon the undisputed proof, has not a cause of action against the 
insurer. Under the stipulation of the parties, the court is permitted to direct a ver- 
dict as if a jury were actually present. The jury is directed to find a verdict in 
favor of the defendant. The clerk will record in his minutes such verdict as being 
returned by the jury. 
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MISCELLANEOUS 


HENRY DARLING, Inc., v. HARVEY-GIVEN CO. (No. 19734.) 
Court of Appeals of Georgia, Division No. 2. Jan. 23, 1930. 
151 Southeastern Reporter 518. 

(Syllabus by the Court.) 

1. INSURANCE—PLAINTIFF, SUING ON ACCOUNT, NEED ONLY AL- 
LEGE DEFENDANT IS INDEBTED IN AMOUNT THEREOF AND AN- 
NEX TO PETITION COPY OF ACCOUNT DULY ITEMIZED; 
GROUNDS FOR DEFENDANT’S LIABILITY NEED NOT BE SET OUT 
IN SUIT ON ACCOUNT WHETHER DEFENDANT IS NATURAL PER- 
SON OR CORPORATION. 

In a suit upon an account, it is sufficient to allege that the defendant is indebted 
to the plaintiff in a stated amount on an account and to annex to the petition a copy 
of the account duly itemized. It is unnecessary’ to set forth the grounds upon 
which the plaintiff claims the defendant to be liable, and this is true whether the 
defendant is a natural person or a corporation. 

(For other cases, see Insurance, Dec. Dig. § 188[2].) 

2. INSURANCE—ACCOUNT SUED ON SHOULD BE ITEMIZED BY AT- 
TACHMENT OF BILL OF PARTICULARS TO PETITION; PETITION 
ON ACCOUNT IS SUFFICIENT, IF PLAINLY, FULLY, AND DIS- 
TINCTLY SETTING FORTH GROUND OF COMPLAINT OR CAUSE 
OF ACTION RELIED ON; ACCOUNT FOR INSURANCE FURNISHED 
CONTAINING ITEM AS “ELEVATOR LIABILITY 10—6—23 to 10—6—24 
Pol 1421734 Globe Indemnity $97.60,” HELD SUFFICIENTLY ITEMIZED 
(CIV. CODE 1910, §§ 5538, 5541.) 

In a suit upon an account, a bill of particulars should be attached to the peti- 
tion; in other words, the account should be itemized, although unnecessarily minute 
and detailed statements are not required. In this respect the petition will be suffic- 
ient, if it plainly, fully, and distinctly sets forth the ground of complaint, or cause 
of action relied on. In the instant case the petition was not subject to special de- 
murrer, because the account sued on was not sufficiently itemized. 

(For other cases, see Insurance, Dec. Dig. § 188[2].). 


3. INSURANCE—AGENT OF INSURER PROCURING POLICY FOR IN- 
SURED AND PAYING PREMIUM AS INTENDED MAY RECOVER 
PREMIUM ADVANCED FOR INSURED’S BENEFIT (CIV. CODE 1910, 
§§ 3609, 5513). 

Where an agent or sub-agent of an insurance company procures the company to 
deliver a policy to another as the insured and himself pays the premium, and the 
circumstances are such as to warrant the inference that the insured contemplated 
such action on the part of the agent, and intended to reimburse him he may sue and 
recover of the insured the amount so advanced for the insured’s benefit. 

(For other cases, see Insurance, Dec. Dig. § 188[1].) 

4. INSURANCE—WHERE PETITION ON ACCOUNT FOR INSURANCE 
PREMIUM DID NOT AFFIRMATIVELY SHOW EXPRESS CON- 
TRACT, EVIDENCE OF EXCESSIVE CHARGES WAS ERRONEOUSLY 
EXCLUDED. 

The court erred in excluding certain testimony which would have tended to re- 
duce to a certain and ascertainable extent the amount of the debt claimed. The 
judgment is therefore affirmed, if the defendant in error will write off from the 
recovery the equivalent of the sum which would have been involved by such evi- 
dence; otherwise the judgment is reversed. 

(For other cases, see Insurance, Dec. Dig. § 188[2].) 


Error from Superior Court, Floyd County; James Maddox, Judge. 

Suit by the Harvey-Given Company agai st Henry Darling, Inc. Judgment for 
plaintiff, and defendant brings error. Affirmed on condition. 

Harvey-Given Company brought a suit upon account against Henry Darling, 
Inc. The defendant demurred generally and specially, and, subject to the demurrer, 
filed an answer denying each paragraph of the petition. After amendment of the 
petition, the demurrers were overruled. The case was submitted for trial before the 
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judge without a jury, and resulted in a judgment in favor of the plaintiff. The de- 
fendant then brought the case to this court, ass'gning error upon the overruling of 
pee demurrer, the rejection of evidence, and the finding and judgment of the trial 
judge. 

It is necessary to set forth the pleadings at length in order to imsure a clear 
understanding of some of the questions raised. Omitting formal parts, the petition 
was as follows: 


“The petition of Harvey-Given Company, a corporation, respectfully shows to 
the court: 

“First. That Henry Darling, Inc., is a corporation having officers and agents 
within said State and county, and having its principal place of business therein. 

“Second. That said Henry Darling, Inc., is indebted to your petitioner in the 
sum of $2,217.67 principal, together with the further sum of $450.46 as interest to 
this date, and together with future interest at the rate of 7 per cent. per annum 
upon said principal sum from this date upon a certain open account for insurance 
delivered to and accepted by the said Henry Darling, Inc., a statement of said ac- 
count being hereto attached, marked Exhibit A and made a part of this petition. 

“Third. Petitioner shows that said account is just, past due, and unpaid, and 
that demand has been made for the payment of the same, which said demand has 
been refused. 

“Wherefore, the premises considered, your petitioner prays,’’ etc. 

The following is a copy of the account referred to in the petition: 


“January 1, 1927. 
“Henry Darling, Inc., in account with Harvey-Given Company, Rome, Ga 
Elevator Liability 
10—6—23 to 10—6—24 Pol 1421734 Globe Indemnity 
10—6—24 to 10—6—25 Pol 1425922 Globe Indemnity 
10—6—25 to 10—6—26 Pol 1A28293 Globe Indemnity 


Contingent Liability 
5—14—24 to 5—14—26 Pol AP 790387 Globe Indemnity 
5—14—25 to 5—14—26 Pol AP 850590 Globe Indemnity 


Garage Liability 
9—26—24 to 7—26—25 Pol AG408778 Globe Indemnity 
10—1—24 Audit AG407121 Globe Indemnity 
(Payroll $28,166.83—Rate 1.106) 
7—26—25 to 7—26—26 Pol AG409393 Globe Indemnity 
9—1—25 Audit AG408778 Globe Indemnity 
(Payroll $29,314.91—Rate 1.05) 
7—26—26 to 7—26—27 Pol AG409417 Globe Indemnity 


Workmen’s Compensation 
7—26—24 to 7—26—25 Pol UC538002 Globe Indemnity 
10—1—24 Audit UC447654 Globe Indemnity 
(Payroll $26,306—Rate .79) 
7—25—25 to 7—25—26 Pol UC572090 Globe Indemnity 
9—1—25 Audit UC538002 Globe Indemnity 
7—25—26 to 7—25—27 Pol UC607341 Globe Indemnity 


Fire Insurance 
5—25—24 to 5—25—25 Pol 6819203 London 2000. 
7—24—24 to 7—24—25 Pol 477775 Firemans 1000. 
7—24—24 to 7—24—25 Pol 255438 Concorida 1500. 
5—24—25 to 5—24—26 Pol 6838724 London 2000. 
7—14—25 Add Prem. Above Policy 1000. Increase 
7—24—25 to 7—24—26 Pol 255514 Concorida 1500. Fur & Fix 


OE. ctoucor ks We eeasera Wea eees 
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The plaintiff’s amendment to the petition, made before the court rendered judg- 
ment upon the demurrer, alleged “that the insurance policies referred to in said peti- 
tion were delivered by petitioner to either the president or secretary of said corpora- 
tion, being officers authorized to receive and accept such insurance.” 

The grounds of the demurrer were as follows: 

“(1) That the averments of the petition are insufficient to show any cause of 
action in the plaintiff or any right of the plaintiff to recover for the items alleged 
in the statement of account. 

“(2) That the statement of account or bill of particulars attached as an exhibit 
to said petition, is vague, indefinite and uncertain and equivocal and fails sufficiently 
to set forth or describe the items charged to defendant; does not show what articles 
were sold to defendant, for which it would be liable to plaintiff; does not show who 
issued the insurance referred to, in what name the alleged contracts of insurance 
were made, or how or in what way plaintiff was in any way interested therein; 
does not disclose the nature of the insurance, the rate charged therefor, what prop- 
erty was covered thereby or where the same was located, what officer or authorized 
agent of defendant authorized the same to be written; and in general is too vague 
and indefinite to put defendant upon notice of what is claimed as the basis of: lia- 
bility for the amount sued for. 

“(3) It demurs specially to the averments of the second paragraph of the peti- 
tion to the effect that insurance was delivered to and accepted by defendant, on the 
grounds that the same is vague, indefinite and uncertain in that it is not alleged to 
what officer or authorized agent of defendant said insurance was delivered to or 
accepted the same; or by what authority the same was written and charged to this 
defendant; or how or in what way defendant is liable to plaintiff therefor.” 

Other facts will be stated in the opinion. 

Maddox, Matthews & Owens, of Rome, for plaintiff in error. 

Wright, Wright & Covington, of Rome, for defendant in error. 


Bell, J. (after stating the foregoing facts). [1] One of the questions raised by 
the general grounds of the demurrer concerns the plaintiff’s right to sue on the ac- 
count. It is argued that the petition discloses upon its face that the plaintiff is 
seeking to recover the premiums on insurance policies written by various companies 
toward which the plaintiff occupied only the relation of agent, if even that, and that, 
since there are no special allegations to show a right of action in the plaintiff, the 
necessary inference is that the liability of the defendant, if existing, is a liability 
to the insurance companies which-issued the policies, and not to some other person 
as the plaintiff, who sues for insurance delivered to and accepted by the defendant 
in the form of policies written by such companies. 

We do not think there is any merit in this contention. Nothing is better 
settled, of course, than that an agent has no right of action on contracts made for 
his principal except in specific instances (Civil Code of 1910, § 3609); but this 
principle does not necessarily have application in the present case, and cannot 
be invoked by demurrer, in view of the form of the action and the allegations 
made therein. This is a suit on account, and only slight averments are necessary 
to state a cause of action. It is sufficient to allege that the defendant is indebted 
to the plaintiff in a stated amount on an account and to annex to the petition a 
copy of the account duly itemized. Talbotton R. Co. v. Gibson, 106 Ga. 229 (2), 
32 S. E. 151; McClendon v. Hernando Phosphate Co., 100 Ga. 219 (1), 28 S. E. 
152. This form of action was authorized by the act of 1847 (Ga. L. 1847, p. 203), 
and has been in common use to the present time, although the prescribed or 
suggested form is not now carried in the Code, as was formerly the case. See 
Code of 1863, § 3304; Code of 1868, § 3316; Codes of 1873 and 1882, § 3393. 

The declaration will be sufficient if it pursues the form prescribed by the 
statute, and no additional averments are necessary to let in the proof essential 
to a recovery. Hotchkiss v. Newton, 10 Ga. 560, 566; Cameron v. Moore, 10 
Ga. 368 (1); Bland v. Strange, 52 Ga. 94; Johnson v. Quin, 52 Ga. 485. If a 
want of liability is not affirmatively disclosed either in the body of the petition 
or in such exhibit, an action so brought will be good against general demurrer. 
Caudell v. Southern Ry. Co., 119 Ga. 21 (1), 45 S. E. 712; Lowe Co. v. Central 
of Georgia Ry. Co., 123 Ga. 712, 51 S. E. 653. 

In Southern Ry. Co. v. Grant, 136 Ga. 303, 304, 71 S. E. 422, 423, Ann. 
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Cas. 1912C, 472, the Supreme Court held as follows: “The plaintiff had the right 
to bring the suit upon an account, attaching to his petition a bill of particulars or 
statement of the account, and to recover upon proof of an express or implied 
promise to pay the same. If, as in this case, the account be against a corpora- 
tion, and it was not in fact incurred by it, or was incurred by one of its agents 
not authorized to bind it in that regard, there can be no recovery. If the account 
was incurred by some agent authorized to bind the corporation, but not its agent 
to make payment, it would be the duty of the agent to notify the proper authorities 
of the corporation to discharge it; and if the agent failed to so notify them, they 
would nevertheless be charged with knowledge of its existence, knowledge of tl. 
acts of an agent within the scope of his authority being in law imputed to his 
principal. Under either view, the corporation cannot require more _ specific 
pleading in a suit against it of this character than would be required of a plaintiff 
bringing a like suit against an individual defendant. It was unnecessary to set 
forth in the petition the grounds upon which the plaintiff claimed the defendant 
was liable to him on the account upon which the suit was brought.” 

The petition in this case set forth a cause of action, and hence was not subject 
to the general grounds of the demurrer interposed. 

[2] 2. The special grounds of the demurrer raise the question of whether 
the petition plainly, fully, and distinctly set forth the cause of action relied on. 
The decisions which hold that accounts must be itemized do not go beyond the 
provisions of the Code to the effect that the plaintiff in his petition shall plainly, 
tully and distinctly set forth the ground of his complaint. Civil Code 1910, 
§ 5538. In a suit upon an account, a bill of particulars must be attached (Civil 
Code of 1910, § 5541); but as to itemization it is enough to state the account 
with such fullness and specification as will confine the plaintiff to a particular 
cause of action, and fairly apprize the defendant of the character of the demand 
so as to enable him to prepare his defense. Walker v. Industrial Stores Co., 37 Ga. 
App. 448 (2), 140 S. E. 519. “Unnecessarily minute and detailed statements are 
not required.” Louisville & Nashville R. Co. v. Barnwell, 131 Ga. 791 (4), 63 
S. E. 501, 502. 


Courts will take judicial cognizance of abbreviations, characters, and symbols 
customarily employed in the jurisdiction as a means of expression and communica- 
tion. Towler v. Carithers, 4 Ga. App. 517 (1), 61 S. E. 1132; Becker v. Humphries, 
34 Ga. App. 644 (1), 646, 130 S. E. 379; 1 C. J. 276; 23 C. J. 125. 


Referring to the first section of the account attached to the instant petition, 
and remembering that the suit is to recover the price or value of insurance 
furnished, it is evident that the items there stated are for insurance against some 
kind of “elevator liability.” The figures, “10—6—23 to 10—6—24,” in the first 
tine, apparently mean “October 6, 1923, to October 6, 1924.” This court knows 
without proof that dates are often expressed in this manner. “Pol” might be 
an abbreviation for a number of words, and, standing alone, would be ambiguous 
and uncertain, but, in view of the fact that the suit is to recover for insurance 
furnished to and accepted by the defendant, we have no hesitancy in assuming 
that the word “policy” was intended. Again, presumably the letter “L”’ and the 
figures which immediately follow represent the serial number of the policy, and 
the figures at the end of the line constitute a statement of the amount charged. 
Irrespective of whether we should know judicially and without evidence the sig- 
nificance of the words “Globe Indemnity,” we think the first item of the account 
is stated with sufficient particularity by the figures and the other language used, 
and hence that the words last quoted may be disregarded as unnecessary. By this 
rule every item of the account is sufficiently set forth, and thus a good bill of 
particulars is attached to the petition. 

The amendment to the petition showing that “the insurance policies” were 
delivered to the defendant sheds light upon the entire account, and removes any 
doubt as to its meaning. 

Whether, under the authorities cited in the first division, it was at all necessary 
for the plaintiff to allege that the policies were delivered to any particular officer 
of the defendant corporation, the amendment was sufficient to meet any legal 
requirement in this respect. The petition was not subject to special demurrer, 
because the names of the officers were not given. Pierce v. Seaboard Air-Line 
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Ry., 122 Ga. 664 (2), 50 S. E. 468; Georgia Engineering & Construction Co. v. 
Horton & Smith, 135 Ga. 58 (2), 68 S. E. 794; Atlanta Ice & Coal Co. v. Reeves, 
136 Ga. 294 (3), 71 S. E. 421, 36 L. R. A. (N. S.) 1112; Southern Express Co. 
v. Cowan, 12 Ga. App. 318 (2), 77 S. E. 208. 

There was no merit in any of the special grounds of the demurrer. 

(3] 3. It appeared, from the evidence, that the plaintiff was an agent or sub- 
agent of a number of insurance companies, and that he procured policies of 
various kinds, as set forth in the petition, to be written by the insurers and deliv- 
ered to the defendant, covering a period of several years. The evidence authorized 
the inference that the defendant, through its general manager, accepted these 
policies and received the protection afforded thereby, and also that the account 
was correct as to the amounts charged, with the exception of a credit of $100 
which should have been allowed to the defendant, and which was allowed in the 
court’s judgment. 

In passing upon the question of whether the court’s finding was authorized 
by the evidence, it is necessary to consider again the contention of counsel for 
the plaintiff in error that the plaintiff has no right of recovery, but that the liability, 
if any, is in favor of the insurance companies which issued the policies respectively. 
The evidence authorized the inference that the plaintiff settled with the several 
insurers by paying the premiums, the amount of which he is now seeking in turn 
to collect from the defendant. The trial judge, exercising the function of 
a jury, could also have found from the evidence that the parties intended such 
action on the part of the plaintiff and a reimbursement by the defendant. The 
plaintiff in thus paying the amount of the premiums to the several companies was 
not a volunteer, and was entitled to recover the amounts back from the detend- 
ant. In these circumstances, the right of recovery was in the plaintiff and not 


in the insurance companies. See, in this connection, Civil Code 1910, § 5513; 33 
C. J. 67, and cases cited. 


The evidence fully warranted the finding and judgment in favor of the 
plaintiff. 

[4] 4. By way of a partial defense, the defendant attempted to show, in reduc- 
tion of the plaintiff’s demand, that the account included overcharges as to certain 
premiums. For this purpose the defendant offered to prove, by a witness acquainted 
with insurance rates, “that the only rate in effect that would apply on 
the policy of insurance at that time, and if applied at the time this insurance 
was taken out, would have three separate and distinct classifications, one for the 
executives and office force, one for the salesmen, and one for the mechanics in 
the garage; and if the rate for the office force and executives was 6 cents, and 
if the rate for salesmen was 30 cents, and the rate for mechanics $1.35, those 
rates would apply under the workmen’s compensation policies; and that under 
the garage liability the rate for injury was 54 cents and the property damage rate 
was 30 cents.” The court refused to allow the testimony, and this ruling is assigned 
as error. 

We have carefully considered the several theories advanced by the plaintiff 
to sustain the action of the court in excluding this evidence. We cannot agree 
that the suit was necessarily upon an express contract. This being a suit upon 
an account, the plaintiff could have relied upon evidence which established either 
an implied agreement or (subject to certain conditions) an~- express agreement. 
Blue Ridge Lumber Co. v. Greenwood, 136 Ga. 224 (1), 71 S. E. 135; Southern 
Printers’ Supply Co. v. Felker, 125 Ga. 148 (1), 54 S. E. 193; Chatham Abattoir, 
etc., Co. v. H. K. Painter Engineering Co., 28 Ga. App. 383 (1), 111 S. E. 8&2. 
There was evidence from which the court might perhaps have inferred an express 
agreement as the basis of the plaintiff’s cause of action, but, under conflicting 
testimony, it was equally inferable that the right of recovery depended upon an 
implied agreement. The petition did not affirmatively show an express contract 
between the parties to the action. Thus the case could have turned upon the 
question of what were the reasonable and proper rates for the insurance, and 
under this theory the plaintiff ought not to recover on the basis of higher rates, 
even though he may have paid the insurers at the rates charged. 

From the other facts in evidence, we are able to discern the meaning of 
the last clause of the proffered testimony to the effect that under the garage 
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liability “the rate for injury was 54 cents and the property damage rate was 
30 cents.” It appears from the record that the meaning of this evidence is that 
under several policies an aggregate of 84 cents for each $100 of the defendant’s 
pay roll should be charged, and the amount of the pay rolls are shown in the 
evidence. Whether the rate which the defendant sought to prove was the correct 
rate it would be improper for this court to say, but under the proffered evidence 
the trial court could have found the fact in favor of the defendant. 

If the defendant’s contention is correct upon this question, the plaintiff has 
made excessive charges in three instances to be presently stated. We are thus 
of the opinion that the court erred in rejecting the evidence, and we can therefore 
affirm the judgment only upon condition that the plaintiff will, at the time the 
remittitur from this court is made the judgment of the court below, write off 
from the recovery what could have been found to be excessive charges amounting 
in the aggregate to $198.91 as principal and $52.89 as interest, and consisting of 
the following items: On policy No. 407121, principal $111.44, interest $37.18; on 
policy No. 408778, principal $61.57, interest $10.83; on policy No. 409393, principal 
$25.90, interest $4.88. (Policy No. 408778 is referred to in two places in the 
account. Our conclusion as to the excess charge with respect to this policy has 
to do with the second policy designated by this number.) 

Under the record, the proffered evidence as to the rate of 84 cents could not 
have been applied to any other policy so as to reduce the premium below the 
amounts charged in the plaintiff’s petition. The defendant, in seeking to bring about 
a reduction of the plaintiff’s demand, had the burden of giving sufficient data 
for calculation upon the subject, and this is not found in the record as to any 
other policy than the three which we have mentioned. The other portions of 
the testimony, the exclusion of which is assigned as error, were so uncertain and 
hypothetical as to be incapable of establishing any fact or authorizing any particular 
inference, and hence the rejection of the same should not be held to affect the 
judgment. If the plaintiff elects to write off the amounts above referred to, 
the judgment is affirmed; otherwise the judgment is reversed. 

Judgment affirmed on condition. 

Jenkins, P. J., and Stephens, J., concur. 


PEOPLE ex rel. CONWAY v. METROPOLIS FIRE INS. CO. 
Supreme Court, Special Term, New York County, Part I. January 14, 1930. 
239 New York Supplement 55. 
INSURANCE—MONEYS PAID TRUSTEE BY SUBSCRIBERS TO INSUR- 

ANCE COMPANY’S STOCK HELD NOT TO PASS TO INSURANCE 

SUPERINTENDENT ON DISSOLUTION OF COMPANY BEFORE 

FULFILLING CONDITIONS (INSURANCE LAW, § 63). 

Moneys paid to bank by subscribers to stock of fire insurance company under 
agreement between bank and company that subscribers should make payments on 
stock to bank as trustee, and subscription contract providing that, in event of 
failure to complete organization of company within time specified by law, specified 
sum per share plus accumulated interest should be refunded to subscribers and 
conditions set forth in agreement not being complied with because of dissolution 
of company, held, that company acquired no title to such moneys; hence no title 
thereto could pass to superintendent of insurance under Insurance Law, § 63, and 
bank was therefore entitled to hold money under its trust agreement and bound 
to discharge obligations thereunder. 

(For other cases, see Insurance, Dec. Dig. § 50.) 


Proceeding by the People, on the relation of one Conway against the Metropolis 
Fire Insurance Company. On motion to punish the Grace National Bank for 
contempt of court for failing to turn over to the Superintendent of Insurance 
certain alleged property of the Metropolis Fire Insurance Company. Denied. 

MirTcHELL, J. This is a motion to punish the Grace National Bank for con- 
tempt of court and more particularly for contempt of an order of this court made 
and entered on November 26, 1929, in failing to turn over to the superintendent 
of insurance certain alleged property of the Metropolis Fire Insurance Company, 
which company was placed in the hands of the superintendent of Insurance for 
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liquidation pursuant to the laws of this state and particularly section 63 of the 
Insurance Law. 

The controversy involved in this motion centers about a fund amounting to 
$58,844.31 received by the Grace National Bank from various subscribers to the 
capital stock of the Metropolis Fire Insurance Company. It is made up of amounts 
paid into the bank as depository by said subscribers on account of the purchase 
by them of shares of the capital stock of the insurance company. The superin- 
tendent of insurance claims that he is entitled to the possession of this fund under 
section 63 of the Insurance Law, which provides: “Such liquidation shall be made 
by and under the direction of such superintendent, and his successors 1m office, 
who * * * shall be vested by operation of law with title to all of the property, 
contracts and rights of action of such corporation as of the date of the 
order so directing them to liquidate.” The bank answers that this fund is not 
and never was the property of the Metropolis Fire Insurance Company, but is 
a trust fund which the bank must distribute in accordance with the terms of its 
contract with the Metropolis Fire Insurance Company, dated August 11, 1928, 
and that the superintendent of insurance, as the official liquidator of the insurance 
company, has no right to the possession of same. 


Under the contract above referred to between the bank and the Metropolis 
Fire Insurance Company, the bank agreed to act as depository of the funds which 
might be derived from the sale of stock of the insurance company under certain 
terms and conditions therein set forth. The agreement provides that subscribers 
to the stock of the company may make all payments thereon to the order of 
the bank as trustee, with which the subscription contracts are to be filed. 
The subscription contracts provide that “checks for payment on account of sub- 
scriptions shall be drawn only to the order of Grace National Bank, trustee.” 
The subscription contracts further provide that “in the event of failure to complete 
organization within time specified by law, the sum of $15 per share plus any 
accumulated interest shall be refunded to subscriber by the Grace National Bank 
of New York.” 

The agreement between the bank and the insurance company further provides 
(paragraph fourth) that these moneys “shall be held by it as depository until 
the bank is presented with evidence satisfactory to it that the entire authorized 
issue of one hundred thousand shares of the capital stock of the company has 
been subscribed for and paid in full at $16.50 per share and that proper certificates 
for the shares subscribed for have been issued and transmitted to all subscribers 
and thereafter the said funds shall be paid over to the company upon 
demand, with the approval of the Superintendent of Insurance.” This agreement 
further provides (paragraph fifth) “that if for any reason the sale of the com- 
pany’s total authorized issue of one hundred thousand (100,000) shares of capital 
stock is not completed by it within the period prescribed by law, and/or the 
company does not receive from the Superintendent of Insurance authorization to 
commence business, the bank will return to the subscribers whose subscription 
contracts are on file with it, the amount of money paid in by said subscribers 
less nine and 1/11 (9 1/11%). per cent. thereof.” 


It will be observed that the insurance company under its agreement could 
become entitled to the moneys held by the bank only upon the fulfillment of the 
conditions set forth in paragraph fourth of the agreement. Without its fulfillment 
of these conditions the insurance company could claim no right or property 
therein. These conditions were not complied with and cannot now be complied 
with, since the insurance company has dissolved. The insurance company at the 
time of its dissolution therefore had no title to these moneys, and hence none 
could pass to the superintendent of insurance in the liquidation proceecings. ‘The 
bank holds them under a valid trust agreement and is bound to discharge its 
obligations thereunder. Under paragraph fifth of the agreement the bank is 
obligated to “return to the subscribers whose subscription contracts are on file 
with it, the amount of money paid in by said subscribers less nine and 1/11 
(9 1/11%) per cent. thereof.” The bank as trustee is entitled to the possession 
of the trust fund provided for in the contract which has been made and that con- 
tract is the measure of its liability, and the guide for the discharge of its duties. 
In re Home Provident Safety Fund Ass’n, 129 N. Y. 288, 29 N. E. 323. The 
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title to or interest in the contract possessed by the insurance company and any 
rights of action which the company had thereunder have passed to the superin- 
tendent of insurance under the order appointing him in the liquidation proceedings, 
but that official is not thereby vested with title to the fund in controversy. 

For the reasons above stated the motion is denied. 


TALBOT vy. NEVADA FIRE INS. CO. (No. 2850.) 
Supreme Court of Nevada. Jan. 3, 1930. 
283 Pacific Reporter 404. 

3. INSURANCE—WHERE OFFICER OF INSURANCE COMPANY WAS 
TO RECEIVE COMMISSION ON PROFITS, LOSSES SUFFERED 
THEREAFTER ON POLICIES WRITTEN WITHIN YEAR COULD 
NOT BE CONSIDERED IN DETERMINING PROFITS. 

Where contract provided that officer should be paid as compensation a certain 
salary and in addition commission on profits which might be made by company for 
succeding 12 months, profits and losses were to be figured on fiscal year and not 
for losses suffered thereafter on policies written during year, since contract clear 
and unambiguous cannot be distorted into meaning anything other than is implied 
by language used. 

(For other cases, see Insurance, Dec. Dig. § 35.) 


5. INSURANCE—WHERE COMMISSION WAS TO BE PAID ON PROFITS 
OF INSURANCE COMPANY, EXPENSE OF REINSURANCE HELD 
DEDUCTIBLE FROM GROSS PROFITS TO ASCERTAIN BASIS FOR 
FIGURING COMMISSION. 

_ Where contract provided that officer of insurance company was to receive cer- 
tain commission on profits which company made during year, expense of reinsur- 
ance held deductible from gross income to ascertain net profits as basis to figure 
amount of commissions. 

(For other cases, see Insurance, Dec. Dig. § 35.) 


Appeal from District Court, Washoe County; Thomas F. Moran, Judge. 

Action by G. F. Talbot against the Nevada Fire Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed, with directions. 

Hawkins, Mayotte & Hawkins, of Reno, and C. M. Hawkins, of Oakland, Cal., 
for appellant. 

Sardis Summerfield, of Reno, for respondent. 

CoLEMAN, J. This action was instituted to recover on two separate counts. The 
first count is on an alleged implied contract for services rendered, and the second 
count on an express contract. 


The first cause of action grew out of this situation: The plaintiff was one of 
the organizers of the Nevada Fire Insurance Company, which was incorporated in 
1911, but, as $100,000 had to be raised before it could commence business, it did 
not enter upon its business career until March 1, 1914, shortly prior to which time 
an experienced insurance man had been employed as “underwriting manager.” 
Plaintiff’s claim for services on this cause of action is based on the proposition 
that the services rendered were such as were not incident to his duties as president 
of the company. The nature of the services was soliciting insurance, arranging 
loans, and examining abstracts of title to property upon which loans were made, 
and writing letters to interest persons in the company. as stockholders. 

These alleged services were rendered in 1914, and he never mentioned to any 
one the fact that he expected remuneration, until about 1918. At the annual meet- 
ing of stockholders held on March 2, 1915, at which plaintiff was present and when 
he was contemplating relaxing his active interest in the company, one of the stock- 
holders made a motion to the effect that, “in view of past services of the president 
without compensation,” he employed for a year at a monthly salary of $300 and 
commissions. At the annual meeting of the company, held on March 5, 1918, the 
claim of plaintiff, which is the basis of the first cause of action, was presented and 
unanimously rejected. 

Three points are urged upon our consideration as to the first cause of action, 
namely: That the evidence shows no implied contract; that the services rendered 
were within the scope of the duties of the president of the company; and, thirdly, 
that the plaintiff should be estopped. 

[1] We do not deem it necessary to decide any of these questions except the 
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one last mentioned; however, we may observe that, in view of the fact that an_ofh- 
cer of a corporation occupies a fiduciary relationship (McCourt v. Singers [C. C. 
A.] 145 F. 103, 7 Ann. Cas. 287; Hayden v. Green, 66 Kan. 204, 71 P. 236), his 
dealings with the corporation should be scanned critically when he asserts a claim 
such as the one in question. Nor would it be out of place to say in this connection 
that it is the usual custom for the borrower to pay the expense of ascertaining the 
Status of the title to property on which a loan is made, as well as all other ex- 
penses incident to making the loan. 

[2] It is clear to our minds that the plaintiff should be estopped from asserting 
the claim set forth in the first cause of action. He was present when the motion 
was made and adopted to the effect that, “in view of the past services rendered by 
the president without compensation,” he be voted a salary of $300 per month, com- 
mission on the profits for the succeeding 12 months, and allowed the privilege of 
practicing law. If he had an intention at that time to make a claim for past ser- 
vices, it was his duty to make it known then. The motion was based upon the 
ground that he had rendered services without compensation, and it is very evi- 
dent from the tone of the meeting, as appears from the minutes, that the contract 
would not have been made if he had intimated that he expected compensation for 
past services. It seems that the plaintiff was the active instrumentality in organiz- 
ing the company, and was vitally interested in its success. On two or more occa- 
sions he sent letters to stockholders informing them that the incorporators had re- 
ceived no promotion stock, fees, or commissions, and that it was being managed 
with strict economy. 

We can reach no other conclusion than that stated. 

[3] The second cause of action is to recover for commissions earned under the 
contract of March 2, 1915. The contract provides that for the services to be rend- 
ered by the plaintiff “he shall be paid as compensation by the company a salary of 
$300.00 per month, and in addition thereto five per cent. (5%) of any profit which 
may be made by the company from its investments, underwriting or other business, 
during the year this contract is in force.” 


The defendant claims there was no proof of profits; hence the judgment in fa- 
vor of plaintiff on this cause of action is erroneous. 


[4] The contract is clear and unambiguous and cannot be distorted into mean- 
ing anything other than what is implied by the language used; that is, that the 
commission should be paid on the basis of profits made during the year. Profits 
and losses are figured for a fiscal year, and it is evident that the same theory moved 
the parties in entering into the agreement in question, and not losses suffered 
thereafter on policies written during the year in question. Accepting this as the 
only reasonable and correct interpretation of the contract, this contention of de- 
fendant must be rejected. 

[5] It is contended by the plaintiff that the expense of reinsurance is not an 
item to be deducted from the gross income to ascertain the net profits as a basis to 
figure the amount of commissions earned by the plaintiff. We cannot agree with 
this contention. The expense of reinsurance was a precautionary measure to pro- 
tect the defendant in its infancy from disastrous consequences, and was a sound 
ee precaution and a legitimate expense to be charged in ascertaining net 
profits. 

It is ordered that the judgment and order appealed from be, and the same are 
hereby, reversed, with directions to grant a new trial. 

Ducker, C. J., and Sanders, J., concur. 
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NEW YORK LIFE INS. CO. v. SWIFT et ux. 
Circuit Court of Appeals, Fifth Circuit. February 10, 1930. 
No. 5549. 

38 Federal (2d) 175. 

1. INSURANCE—IN DETERMINING FEDERAL COURT’S JURISDICTION 
IN SUIT TO PREVENT FUTURE LOSS, VALUE OF RIGHT TO BE 
PROTECTED DETERMINES JURISDICTIONAL AMOUNT. 

In suit to prevent future loss or damage to plaintiff, object to be gained by 
bill is the test of jurisdictional amount, and, if value of right to be protected 
exceeds $3,000, the District Court of the United States has jurisdiction, regardless 
of amount of damage that has presently accrued. 

(For other cases, see Insurance, Dec. Dig. § 617.) 


2. INSURANCE—IN INSURER’S SUIT TO CANCEL POLICIES CONTAIN- 
ING INCONTESTABLE CLAUSES, JURISDICTIONAL AMOUNT IS 
FACE AMOUNT OF POLICY. 

In suit by insurer to cancel life insurance policies containing incontestable 
clauses, amount involved as regards jurisdiction of federal court is face amount 
of policies and not loan value, cash surrender value, or paid-up value, since face 
of policy measures loss that plaintiff will suffer if policies are not canceled. 

(For other cases, see Insurance, Dec. Dig. § 617.) 


Appeal from the District Court of the United States for the Northern District 
of Mississippi; Edwin R. Holmes, Judge. 

Suit by the New York Life Insurance Company against Dick F. Swift and 
wife. From a decree dismissing the suit, plaintiff appeals. Reversed and remanded. 

A. H. Longino, of Jackson, Miss., for appellant. 

Edward C. Brewer, of Clarksdale, Miss. (Brewer & Brewer, of Clarksdale, 
Miss., on the brief), for appellees. 

Before Bryan and Foster, Circuit Judges, and Grubb, District Judge. 

Foster, Circuit Judge. Appellant filed a bill to cancel two policies of life insur- 
ance, issued to Dick F. Swift, appellee, with his wife, the other appellee, as bene- 
ficiary, each in the sum of $10,000. The policies contained the usual clauses making 
them incontestable after two years and voidable for any material false represen- 
tations or warranties in the applications. The bill alleged diversity of citizenship, 
and that more than $3,000 was involved, and further alleged certain material false 
representations and warranties in the applications, which allegations, if sustained, 
would require the cancellation of the policies. The suit was brought within the 
contestable period, but trial was delayed, and, after the contestable period had 
elapsed, a motion to dismiss was filed. The motion was sustained, and the suit 
dismissed for want of jurisdiction, on the ground of insufficient amount involved. 
Apparently the district court reached the conclusion that the amount involved was 
to be measured by the loan value, cash surrender value, or paid-up value of the 
= none of which had accrued in any amount at the time when the suit was 

led. 

Appellees rely upon the case of Mutual Life Ins. Co. v. Thompson (D. C.) 
27 F. (2d) 753, which undoubtedly is in point, but we do not find it persuasive. 
Directly opposed to it are the cases of New York Life Ins. Co. v. Jensen, 38 F. 
(2d) ——, recently decided by the United States District Court of the District 
of Nebraska, Mutual Life Ins. Co. v. Rose (D. C.) 294 F. 122, and Judson v. 
Knights of the Maccabees (D. C.) 220 F. 1004, cases of equal authority, and 
New York Life Ins. Co. v. McCarthy, 22 F. (2d) 241, decided by this court. The 
point was not stressed in the last case above cited, but an examination of the 
opinion discloses that we considered the jurisdictional amount was shown by 
the face of the policy sought to be canceled by a suit in equity. 

Appellees also rely upon the case of Wright v. Mutual Life Ins. Co. of N. Y., 
19 F. (2d) 117, also decided by this court, and affirmed by the Supreme Court, 
276 U. S. 602, 48 S. Ct. 323, 72 L. Ed. 726. That case is easily distinguishable 
from the case at bar, for there the policy had matured and was payable in 
installments. The suit was brought by the beneficiary in a state court to recover 
seven monthly installments then due, amounting to only $420. The insurance 
company sought to remove on the ground that a decision in the pending suit 
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would have the collateral effect of fixing liability on the whole policy. We reached 
the conclusion that the collateral effect of the judgment was not the test of 
jurisdiction, and that the plaintiff had the right to bring suit for the installments 
as they matured, which was the measure of the judgment that could be rendered 
and below the jurisdictional amount. We do not consider that decision authority 
for sustaining the judgment here on appeal. 

{1, 2] In a suit to prevent a future loss or damage to the plaintiff, the 
object to be gained by the bill is the test of the jurisdictional amount; in other 
words, the value of the right to be protected. If that exceeds $3,000, the District 
Court has jurisdiction regardless of the amount of damage that has presently 
accrued. Scott v. Donald, 165 U. S. 107, 17 S. Ct. 262, 41 L. Ed. 648; McNeill v. 
Southern Railway Co., 202 U. S. 543, 26 S. Ct. 722, 50 L. Ed. 1142; Hunt v. New 
York Cotton Exchange, 205 U. S. 322, 27 S. Ct. 529, 51 L. Ed. 821; Bitterman v. 
L. & N. RR. Co., 20/7 U.S. 205, 28S: Ct. 91, 52°. Hd. 171, 12 Aan. Cas. 693; 
Berryman v. Board of Trustees of Whitman College, 222 U. S. 334, 32 S. Ct. 
147, 56 L. Ed. 225. It is true none of these cases deals with life insurance policies, 
but the principle announced is applicable to all contracts. 

The policies in suit are contracts by which the insured agrees to pay the 
premiums and the insurer agrees to pay the full face value of the policies on the 
death of the insured, an event bound to happen. With the uncertainty of life, 
it may occur at any time, and is an ever-present liability, which the insurer 
can do nothing to avert, except by seeking relief from a court of equity to cancel 
the policies on legal grounds. The policies are not voidable at the option of 
the insurer, nor is it optional with the insurer to compel the insured to accept 
either the loan or cash surrender value of the policies or to take policies of 
paid-up insurance. The only fixed and definite liability of the insurer is to pay 
the face of the policy. That amount measures the loss that plaintiff will suffer 
if the policies are not canceled. The right to cancel the policies for fraud in 
their procurement is the right to be protected. 

It would not do for the plaintiff to wait until death had occurred or the 
insured had elected to take the cash surrender value of the policies or paid-up 
insurance, as, after the lapse of two years, they would be incontestable on any 
ground, and the defense of fraud could not be made in any way to prevent pay- 
ment. Mutual Life Ins. Co. v. Hurni Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 
205). G1 A ge BG TR. 

The jurisdictional amount was properly alleged in the bill, and the policies 
were annexed. They make full proof of a sufficient jurisdictional amount. 

Reversed and remanded for further proceedings not inconsistent with this 
opinion. 

Reversed and remanded. 


ALTNA LIFE INS. CO. v. ROEWE. NO. 4244. 
Circuit Court of Appeals, Seventh Circuit. March 3, 1930. 
Rehearing Denied March 26, 1930. 
38 Federal Reporter (2d) 393 

1. INSURANCE—WHETHER SOLICITOR’S AGENCY FOR FOREIGN 

INSURANCE COMPANY ACCEPTING APPLICATIONS FROM HIM 

IS SPECIAL OR GENERAL MUST BE DETERMINED UNDER GEN- 

ERAL LAW OF AGENCY (Cahill’s Rev. St. Ill. 1925, c. 73, par. 346). 

Whether solicitor’s agency for foreign insurance company, accepting appli- 
cations from him, under Cahill’s Rev. St. Ill. 1925, c. 73, par. 346, is special or 
general, and what the powers of such an agent are must be determined from 
facts in each case under the general law of agency. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 


3. INSURANCE—SOLICITING AGENT HELD NOT AUTHORIZED TO 
eases PAYMENT OF FIRST PREMIUM FOR LIFE INSURANCE 

atx 
Soliciting agent who delivered policy providing that it was issued and ac- 
cepted subject to all its conditions, one of which was that application was part 
of policy, and another that only specified officers, of whom such agent was not 
one, could extend time for paying premium, held not authorized to waive payment 
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of first premium, which both policy and application stated should be paid before 
insurance became effective. 


(For other cases, see Insurance, Dec. Dig. § 141[2).) 


4. INSURANCE—POLICY PROVISION FOR DRAWING OF PREMIUM 
DRAFTS HELD NOT INCONSISTENT WITH PROVISION THAT 
fc Pain SHALL NOT BECOME EFFECTIVE UNTIL FIRST PREMIUM 
Provision in life insurance policy for drawing of drafts on insured’s bank 

account for premiums, as requested in application, held not inconsistent with 

provision that policy shall not become effective until first premium is paid, in 
view of like provision in application immediately following such request. 
(For other cases, see Insurance, Dec. Dig. § 137[1].) 


5. INSURANCE—INSURED HELD NOT MISLED OR PREJUDICED BY 
SOLICITING AGENT’S DELIVERY OF POLICY WITHOUT PAYMENT 
OF FIRST PREMIUM. 

Insured, informed by provisions of life insuranee policy and application 
therefore that he must pay first premium to put policy in effect, was not misled 
or prejudiced by delivery of policy to him by soliciting agent without payment 
of such premium. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 


F Mg from the District Court of the United States for the Eastern District 
o inois. 

Action by Christopher P. Roewe against the A®tna Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed. 

Frank H. Sullivan, of St. Louis, Mo., for appellant. 

Rudolph J. Kramer, of East St. Louis, Ill., for appellee. 

Before Evans, Page and Sparks, Circuit Judges. 

Pacer, Circuit Judge. 

This appeal is from a judgment in favor of appellee, Roewe, beneficiary 
under a policy on the life of Moore, who died about five weeks after the policy 
was delivered to him, without payment of the first premium thereon. 

_Appellee’s contentions are: (a) That under the Illinois statute, Orr, the 
soliciting agent, had the power to, and did, waive the payment of the first prem- 
ium; (b) that, under the contract of insurance, drafts were to be drawn by ap- 
pellant’s general agent for premiums, and, as no drafts were drawn, appellant, 
and not Moore, was in default. 

The facts are substantially uncontradicted. 

Moore and Roewe, as partners, were professional accountants, at East St. 
Louis, Ill, and made separate applications for insurance, in which each named 
the other as beneficiary. The Moore policy, together with the receipt for the 
first premium, was, according to the custom of appellant, sent to Orr. Because 
further examination was required of Roewe, his policy was delayed. Orr says 
that, because of the request in the application that draft be drawn for the 
premiums, he assumed that he was not to collect any premiums, and therefore 
delivered the policy to Moore without requiring payment of the first premium. 
However, he told Moore then, and again a few days before Moore’s death, that 
the premium should be paid to put the policy in force. 

The only contradiction in the evidence is in this: Orr testified that shortly 
after Moore’s death appellee told him that the reason why the Moore premium 
had not been paid was that he (Roewe) intended waiting until the Roewe policy 
was also delivered; Roewe admits a conversation with Orr at that time, but denies 
using the language as related by Orr. However, Roewe, after testifying that he 
had made no arrangement with the bank about paying drafts to be drawn for 
premiums, further testified: 

“T hadn’t made the definite arrangements with the bank on account of wait- 
ing until my policy would also come through, so I would know the amount we 
should charge every three months against the joint account.” 

That is very close to what Orr said Roewe had told him, and seems to show 
the reason why the Moore premium was not paid. 


[1] The Illinois statute relied upon provides (paragraph 346, c. 73, Cahill’s 
Illinois Rev. Stats.): 
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“Who Agent of Foreign Company. § 23. Whoever solicits insurance on behalf 
of any life company not chartered by and not established within this State, or 
transmits, for any person other than himself, an application for life insurance, 
or a policy of life insurance, to or from such company, or advertises that he will 
receive or transmit the same, shall be held to be an agent of such company to all 
intents and purposes, and subject to all the duties, requisitions, liabilities and 
penalties get forth in the laws of this State relating to life insurance companies 
not incorporated by the Legislature thereof.” ; 

That statute simply means that a foreign corporation, which accepts applica- 
tions from any solicitor, must also accept him as its agent. Nothing is said in 
the statute as to whether such agency is a special or a general one, or what 
powers such an agent has. Those are matters to be determined from the facts in 
each case under the general law relating to agency. 

[2] It is not denied that Orr was the agent of the company, but it is denied 
that it was within his power to waive any conditions of the policy. The case of 
Hancock Life Ins. Co. v. Schlink, 175 Ill. 284, 51 N. E. 795, 796, relied upon by 
appellee, as very different, upon the facts from this case, and the holding of the 
court there was: 

“If Ballance was the agent of appellant, as we think he was, with power to 
solicit insurance of Schlink, receive the application, forward it to appellant, re- 
ceive the policy when issued, collect the premium, and deliver the policy, then 
he had power to waive a condition of the policy.” 

That is an opinion of the court upon the general law of agency, and is not the 
construction of any statute. It is not binding upon this court, and is not in 
harmony with the law in the federal courts. A‘tna Ins. Co. v. Moore, 231 U. S. 
543, 34 S. Ct. 186, 58 L. Ed. 356; MacKelvie v. Mutual Benefit Co., 287 F. (2nd 
C. C. A.) 660, 663. 

[3] Upon its face, the Moore policy provided: 

“This policy is issued and accepted subject to all of the conditions, benefits 


and privileges described on the following pages, which are hereby made a part of 
this contract.” 


A rider attached to the policy reads: 
“This policy and the application herefor, a copy of which application is at- 


tached hereto and made a part hereof, constitute the entire contract between the 
parties hereto.” 


On the back of the policy is the following: 

“This policy shall not become effective until the first premium upon it is 
paid during the good health of the insured.” 

Another provision is: 

“All agreements made by the Company are signed by its President, Vice 
President, Secretary, Assistant Secretary, Treasurer, or Assistant Treasurer. No 
other person can alter or waive any of the conditions of this policy, extend the 
time for paying a premium or make any agreement which shall be binding upon 
the Company.” 

The application contains the following question and answer: 

“Where are premium notices to be sent?” 

“Southern Ill. National Bank, E. St. Louis, III.” 

Question 7 of the application, as it appeared as a part of the policy of insur- 
ance when delivered to Moore, is as follows (The part in italics was in writing, 
and all other parts were printed; “See H. O. End” refers to what appears under 
“Home Office Endorsements Only”): 

“7, Has any payment of premium been made and binding receipt given on 
form 257D detached herefrom. See H. O. End. 

“What settlement has been made? Draft to be drawn by General Agent. If 
given the terms of the binding receipt are hereby agreed to. If not given, it is 
agreed, that no insurance hereon shall be effective until a policy is issued, and 
the entire first premium has been paid during the good health of the proposed in- 
sured and within sixty days from date of medical examination. 

“Home Office Endorsements Only. 

“Oues. 7 should be answered ‘No, 

“Enter Here any Special Features Pertaining to Application. 

“The applicant requests that the Peoria General Agency draw a draft on the 
account of the Moore Roewe Audit Co. for a Quarterly premium as they come 
due. They bank at the Southern Illinois National Bank of E. St. Louis, IIl. 
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“The above statement and answers and those in part 2 of this application are 
and shall be complete and true and it is hereby agreed that acceptance of any 
policy issued on this application shall constitute a ratification of the manner in 
which the policy is written in respect to the beneficiary and of any corrections, 
additions or changes, made by the Company and entered in the space provided 
for ‘Home Office Endorsements Only.’ 

“Dated at E. St. Louis, Ill. this 15th day of Feb. 1928. 

“(If premiums are to be paid from the funds of a corporation or person 
other than the proposed insured, such a corporation or person should sign below). 
The premiums are to be paid from the funds of the undersigned. 

“Moore-Roewe Audit Co. 
“H. D. Moore No. 318159. 
“Harold Douglas Moore Proposed Insured. 
“Must sign full name 
“R. E. Orr Witness.” 

The foregoing told Moore plainly that he took the policy subject to all of 
its terms and conditions. One of its terms was that his application was to be a 
part of the policy. Another was that only specified officers, and Orr was not one 
of them, could extend the time for paying a premium. Moore was twice told, 
once by the language upon the back of the policy, and again under question 7, 
immediately following the statement “Draft to be drawn by General Agent,” 
that no insurance should become effective until the entire first premium had been 
paid. In the MacKelvie Case, above cited, the court said that, where such pro- 
visions are contained in a contract of insurance, they are to be taken as meaning 
exactly what they say; that is, that an agent, such as Orr, had no authority to 
waive them. Several Supreme Court cases and many cases in the Circuit Courts 
of Appeals are there cited in support of that holding. 

We do not find from the facts that Orr had either the power or the intent 
to waive payment of the first premium. What Orr told Moore, as above related, 
shows a contrary intention. 

[4] There remains to be considered the effect of the provision in the policy 
of appellant’s assent to the request in the application that a draft be drawn by 
the general agent. There is no inconsistency between that provision and the 
provision that the policy should not become effective until the first premium was 
paid. If Moore had intended that the payment of the first premium was to be 
waived or delayed until a draft was drawn therefor, it is not conceivable that 
a man of his experience and intelligence would have left in the application the 
words immediately following his request that a draft be drawn for the premiums 
by the general agent, viz.: 

“If given the terms of the binding receipt are hereby agreed to. If not 
given, it is agreed that no insurance hereon shall be effective until a policy is 
issued, and the entire first premium has been paid,” etc. 

Had Moore or Roewe (Roewe being charged by Moore with making the 
financial arrangements at the bank) desired to do so, either could have paid the 
premium, without waiting for a draft to be drawn. ~ 

[5] It does not appear that any one representing appellant, other than Orr, 
knew of the delivery of the policy without the payment of the first premium. 
Moore knew that he must pay the first premium to put the policy into effect, and 
he was not misled or prejudiced because of the delivery to him of the policy 
without payment of the premium. 

The District Court should have instructed the jury to find the issues for the 
defendant. 

The judgment is reversed. 


NEW YORK LIFE INS. CO. v. JENSEN et al. No. 295. 
District Court, D. Nebraska, Lincoln Division. Oct. 24, 1929. 
38 Federal Reporter (2d) 524. 
1. INSURANCE—SHOWING AS TO AMOUNT FROM WHICH INSUR- 
ANCE COMPANY SOUGHT RELIEF EXCEEDING $10,000, WAS SUFFIC- 
IENT AS RESPECTED JURISDICTION OF FEDERAL COURT. 

Showing that amount involved and from which insurance company sought 
relief was in excess of $10,000, the reserve which company must maintain against 
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liability under policy, until it was fully satisfied, was a sufficient showing as to 
amount in controversy as respected jurisdiction of federal court. 


(For other cases, see Insurance, Dec. Dig. § 617.) 


2. INSURANCE—BILL TO CANCEL POLICY BECAUSE OF ALLEGED 
VIOLATION OF TERM OF APPLICATION BY INSURED STATED 
CAUSE OF ACTION IN EQUITY. 

Bill to cancel insurance policy alleging violation of term of application made 
by insured and made part of policy of insurance, whereby it was agreed that insur- 
ance was not to take effect until policy was delivered to and received by applicant, 
and first premium paid thereon during his lifetime, and then only if applicant 
had not consulted or been treated by any physician after medical examination 
stated a cause of action in equity. 

(For other cases, see Insurance, Dec. Dig. § 228.) 


3. INSURANCE—INSURER’S RIGHT TO DEFEND SUIT ON POLICY FOR 
: ACCRUED DISABILITY WAS NOT ADEQUATE REMEDY AT LAW 

PREVENTING BILL IN EQUITY TO CANCEL POLICY. 

Right of insurer to defend suit on policy for accrued disability benefits was not 
an adequate remedy at law precluding right to maintain bill in equity to cancel 
policy, since in case insured should dismiss claim and wait until after period of 
incontestability, insurer would not have adequate remedy at law or any remedy. 


(For other cases, see Insurance, Dec. Dig. § 228.) 


In Equity. Suit by New York Life Insurance Company against Christian P. 
Jensen and another. On motion to dismiss. 

Motion overruled. 

Muncerr, District Judge. 

[1] A motion to dismiss challenges the allegation of the amount involved in 
this suit. The amount in controversy is alleged to exceed $3,000 exclusive of 
interest and costs. There is a showing on file that this amount is involved because 
the amount from which the insurance company seeks relief is $10,974.29, the reserve 
which the company must maintain against liability under this policy, until it is 
finally satisfied. The amount in controversy is a alleged and established. 
Mutual Life Ins. Co. v. Thompson (D. C.) 27 F. (2d) 753. 

2, 3] The motion also alleges that the facts are insufficient to state a cause 
of action in equity. The facts are meageriy and somewhat indirectly alleged in 
plaintiff's bill, but it appears that the suit is to cancel the insurance policy, because 
of an alleged violation of a term of the application made by the plaintiff and made 
a part of the policy of insurance, whereby it was agreed that the insurance was 
not to take effect unless and until the policy was delivered to and received by the 
applicant, and the first premium thereon paid in full during his lifetime, and then 
only if the applicant had not consulted or been treated by any physician after the 
medical examination. The bill states a cause of action. It is argued that there is 
an adequate remedy at law. Although there is no proof of the facts in this case, 
the court is asked to take knowledge of an action brought by the insured against 
the insurer on the same policy in the state court and removed to this court, in a 
case begun before this case, wherein the plaintiff sued for $1,050 for accrued dis- 
ability benefits. It is contended that the insurer has an adequate remedy by 
defending that suit. Accepting the facts as contended, the insurer has a partial 
remedy but not an adequate one. If the insured should dismiss his claim and wait 
until two years has passed (the period of incontestability), the insurer would not 
have an adequate remedy at law, nor any remedy. The insurer is therefore entitled 
to maintain its bill in equity to cancel the policy. Jefferson Standard Life Ins. Co. 
v. Keeton (C. C. A.) 292 F. 53; Jefferson Standard Life Ins. Co. v. McIntyre (C. C. 
A.) 294 F. 886; Northwestern Mut. Life Ins. Co. v. Pickering (C. C. A.) 293 F. 
496; Keystone Dairy Co. v. New York Life Ins. Co. (C. C. A.) 19 F. (2d) 68; 
Jones v. Reliance Life Ins. Co. (C. C. A.) 11 F. (2d) 69; Peake v. Lincoln Nat. 
Lite ‘ins. Co, (C.-C. A.) 15" Ff. Gd) aes. 

The motion to dismiss will be overruled 
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DAY v. CLARK. No. 2858. 
Supreme Court of Arizona. March 10, 1930. 
285 Pacific Reporter 682. 


1. INSURANCE—DIVORCED “WIFE” CANNOT TAKE DEATH BENE- 
FITS UNDER STATUTE (Burns’ Amn, St. Supp. Ind. 1921, § 5061s). 
Under Burns’ Ann. St. Supp. Ind. 1921, § 5061s, providing payment of death 
benefits shall be cofined to persons in certain relationship and permitting payment 
to “wife,” divorced wife cannot take under policy. 


(For other cases, see Insurance, Dec. Dig. § 793.) 


2. INSURANCE—ANY INTERESTED PARTY MAY RAISE QUESTION 
OF DIVORCED WIFE’S DISQUALIFICATION ‘TO TAKE DEATH 
BENEFITS (Burns’ Ann. St. Supp. Ind. 1921, § 5061s). 

Question of disqualification of divorced wife to take death benefits under 

Burns’ Ann. St. Supp. Ind. 1921, § 5061s, may be raised by any interested party, 

as against contention that only insurer could raise point. 


(For other cases, see Insurance, Dec. Dig. § 793) 


Appeal from Superior Court, Apache County; Andrew §S. Gibbons, Judge. 

Action by Marie M. Clark against Edna Clark Day and another, in which 
defendant the Supreme Lodge Knights of Pythias answered by interpleader. Judg- 
ment for plaintiff, and defendant Edna Clark Day appeals. 

John L. Sweeney and P. A. Sawyer, both of Winslow, for appellant. 

Levi S. Udall, of St. Johns, for appellee. 

Lockwoop, C. J. 

On the 9th day of June, 1923, the Supreme Lodge Knights of Pythias, a 
corporation, hereinafter called the insurer, issued its policy in the sum of $1,000 
to Leonard M. Clark, hereinafter called deceased, by the terms of which Edna 
Clark Day, his then wife, hereinafter called appellant, was named as beneficiary. 
Deceased and appellant lived together as husband and wife until October 29, 1927, 
at which time they were divorced. He thereafter married Marie M. Clark, here- 
inafter called appellee, who was his wife at the time of his death on January 
17, 1928. No effort was made during his lifetime to change the beneficiary under 
said policy. Appellee brought suit against appellant and the insurer, claiming 
the proceeds of said policy and setting up the facts as above stated. The insurer 
answered by an interpleader alleging it had no interest in the matter other than 
to pay the thousand dollars into court, and asked that the court determine who 
was entitled to said money, and that it be discharged from further liability. On 
April 26th, appellant and appellee entered into a stipulation of facts which set 
forth in substance the matters above recited, and on these facts the court rendered 
judgment against the appellant and in favor of appellee, from which judgment 
this appeal is taken. 

[1] There are four assignments of error which raise two questions of law: 
First, did the divorce of deceased and appellant divest her of her right to take 
the proceeds of said policy, notwithstanding her designation as beneficiary was 
never changed? Second, if she were so disqualified, can any one except the insurer 
raise the question? The by-laws of the insurer provided that all contracts of 
insurance should be made with reference to the laws of the state wherein the 
insurer’s head office was located, regardless of the place of residence of its members, 
and were to be controlled by the laws of such state. It is admitted the head office 
of the insurer was located in the state of Indiana, and that the contract of insur- 
ance by its terms was to be governed by the laws of that state. That law, so 
far as applicable to the point in question, reads as follows: “The payment of 
death benefits shall be confined to wife, husband, fiancee, relative by blood to the 
fourth degree, father-in-law, mother-in-law, son-in-law, daughter-in-law, step- 
father, stepmother, stepchildren by legal adoption, or to a person or persons 
dependent upon the member: Provided, That if after the issuance of the original 
certificate the member shall become dependent upon an incorporated charitable insti- 
tution, he shall have the privilege with the consent of the society, to make such 
institution his beneficiary. Within the above restrictions each member shall have 
the right to designate his beneficiary, and from time to time, have the same 
changed in accordance with the laws, rules or regulations of the society, and no 
beneficiary shall have or obtain any vested interest in the said benefit until the 
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same has become due and payable upon the death of the said member: Provided, 
That any society may, by its laws, limit the scope of beneficiaries within the above 
classes.” Burns’ Ann. St. Supp. Ind. 1921, p. 574. The Arizona statute on the 
same subject is in almost precisely the same language. It is urged on behalf of 
the appellant that the provision “the payment of death benefits shall be confined 
to wife” is satisfied if at the time of the naming of the beneficiary she came 
within that category, and that her ceasing later to be the wife of deceased does 
not destroy her right to recover on the policy. In support of such position, counsel 
for appellant cites the cases of Sheehan v. Journeymen Butchers’ P. & Benev. 
Ass’n, 142 Cal. 489, 76 P. 238; Courtois v. Grand Lodge A. O. U. W., 135 Cal. 552, 
67 P. 970, 87 Am. St. Rep. 137; Walden v. McCollum, 172 Ark. 291, 288 S. W. 386; 
White v. Brotherhood of American Yeomen, 124 Iowa, 293, 99 N. W. 1071, 66 
L. R. A. 164, 104 Am. St. Rep. 323, 2 Ann. Cas. 350. Counsel for appellee, on 
the other hand, urges that in all the states from which the cases cited by counsel 
for appellant are taken, the statute provided only for a limitation of the relation- 
ship of the beneficiary at the time when the certificate was issued and did not 
limit payment, as in the case of the Indiana statute, to those who occupied such 
relation at the time of death. The case of Smith v. Travelers’ Protective As- 
sociation, 319 Mo. 1120, 6 S. W.(2d) 870, reviews the authorities and points out 
the difference between cases where the statute or by-law regulating the relation- 
ship of the beneficiary refers to the issuance of the certificate, and where it limits 
the payment of death benefits. Under the first situation, it is very generally 
held that if the beneficiary is properly qualified when the policy issues, he need 
not be so at the time of death. Courtois v. Grand Lodge A. O. U. W., supra; 
White v. Brotherhood of American Yeomen, supra; Overhiser v. Overhiser, 14 
Colo. App. 1, 59 P. 75; Brown v. Grand Lodge A. O. U. W., 208 Pa. 101, 57 A. 
176; Snyder v. Supreme Ruler of the Fraternal Mystic Circle, 122 Tenn. 248, 
122 S. W. 981, 45 L. R. A. (N. S.) 209. Under the second provision, the re- 
lationship at death fixes the rights of the beneficiary. Tyler v. Odd-Fellows’ 
Mut. Relief Ass’n, 145 Mass. 134, 13 N. E. 360; Bush v. Modern Woodmen of 
America, 182 Iowa, 515, 152 N. W. 31, 162 N. W. 59; Griffin v. Grand Lodge, 
A. O. U. W., 99 Neb. 589, 157 N. W. 113, L. R. A. 1916D, 1168; Thomas v. 
Locomotive Engineers’ Mutual L. & Acc. Ins. Ass’n, 191 Iowa, 1152, 183 N. W. 
628, 15 A. L. R. 1240. 


The last-cited case discusses the precise question at issue, collating the authori- 
ties, and holds that where the statute confines the payment of death benefits to 
certain classes in which she is not included, a divorced wife cannot take under 
the policy. We are of the opinion the difference is based on sound reason and 
authority, and the Indiana statute which governs the contract, as well as the 
Arizona statute in the state of the forum, both are limitations on the right to 
take the benefits and not merely on the original naming of the beneficiary. We 
hold, therefore, that appellant is not entitled to recover on the policy. 


[2] The second contention is that no one except the insurer can raise the 
point, and that it not having done so in the present action, appellee may not 
present it. In support of this proposition, counsel for appellant cites the case 
of Gristy v. Hudgens, 23 Ariz. 339, 203 P. 569, 571. Therein, it is true, this court 
stated as follows: “The general rule of law is that, even ‘where the insured is 
limited by statute, by the common law, or by the charter or laws of the society 
in his right to designate a beneficiary, no one but the association or insurer can 
question the eligibility of the person named. In this case the insurer has not 
questoned the right of William W. Gristy to name Jessie May Hudgens as his 
beneficiary, but has paid the proceeds of the certificate, amounting to $769.10, into 
court, and expressed its willingness to abide by the final judgment of the aoe 
This rule of law is sustained by the following authorities: Johnson v. Sup. Lo 
K. H., 53 Ark. 255, 8 L. R. A. 732, 13 S. W. 794; Johnson v. Van Epps, 110 iil 
551; Peek v. Peek, ‘101 Ky. 423, 41 S. W. 434; Finch v. Grand Grove, U. A. O. D., 
60 Minn. 308, 62 N. W. 384; Coulson v. Flynn, 181 N. Y. 62, 73 N. E. 507 ; Starr 
v. Knights of Mac., 27 Ohio Cir. Cit. R. 475; Schoales v. Ord. of Sparta, 206 
Pa. 11, 55 A. 766; Taylor v. Hair (C. C.) 112 F. 913.” (Italics ours.) On re- 
consideration, we are of the opinion that the rule as stated by us in the case cited 
was too broad, and that where the limitation is imposed by statute the question 
may be raised by any interested party. Grand Lodge A. O. U. W. v. Ehlman, 
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246 Ill. 555, 92 N. E. 962; Giffin v. Grand Lodge, A. O. U. W., supra. This is 
true as a matter of principle. When any limitation is placed upon a contract 
by the parties thereto, it is but reasonable that only those who are parties to the 
restriction may invoke its benefit; but where the rule is a statutory one, declaring 
a public policy, it is almost universally held that the provisions of such a statute 
are part of every contract, and the court will not allow a waiver thereof, but will 
take notice of them of its own motion. As was said in Camp v. Bruce, 96 Va. 
521, 31 S. E. 901, 43 L. R. A. 146, 70 Am. St. Rep. 873: “The law refuses to 
enforce illegal contracts, as a rule, not out of regard for the party objecting, nor 
from any wish to protect his interests, but from reasons of public policy. When- 
ever, therefore, the illegality of the contract appears, whether alleged in the plead- 
ings or made known for the first time in the evidence, it is fatal to the case. That 
defect cannot be gotten rid of either by failure to plead it or by agreeing to waive 
it in the most solemn manner. The law will not enforce contracts founded in 
its violation.” See, also, 13 Corpus Juris, 507. 

If this be true of contracts in general, we see no reason why an exception 
should be made as to insurance policies. The rule above quoted in Gristy v. 
— is expressly disapproved so far as regulations made by statute are con- 
cerned. 

It appearing to us that the decision of the trial court was in all respects in 
accordance with the facts as stipulated and the law properly applied to the case, 
the judgment is affirmed. 

McAlister and Ross, JJ., concur. 


NATIONAL LIFE & ACCIDENT INS. CO. v. ROBINSON. (No. 151.) 
Supreme Court of Arkansas. February 17, 1930 
24 Southwestern Reporter (2d) 878 
1. INSURANCE—REQUIREMENT OF GOOD HEALTH AT TIME OF IS- 

SUANCE HELD INAPPLICABLE TO POLICY ISSUED IN LIEU OF 

POLICY PREVIOUSLY ISSUED AND DESTROYED BY FIRE. 

In action on life policy, testimony tending to show that policy sued on was 
issued in lieu of or as substitute for previous policy that had been held by in- 
sured until its destruction by fire was competent, regardless of provision in pol- 
icy sued on that it created no obligation, unless insured was alive and in sound 
health at date of its issuance, and hence court properly charged that, if policy 
was issued to restore lost policy, it made no difference whether insured was in 
sound health when policy sued on was issued. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 


2. INSURANCE—INSURER, ADMITTING ISSUANCE OF POLICY SUED 
ON, HAD BURDEN OF SHOWING ITS INVALIDITY. 
In action on life insurance policy, burden of proof was on insurer, admitting 
issuance of policy sued on, to show its invalidity. 
(For other cases, see Insurance, Dec. Dig. § 646[3].) 


Appeal from Circuit Court, Pulaski County; R. M. Mann, Judge. 

Action by Jennie Robinson against the National Life & Accident Insurance 
Company. Judgment for plaintiff, and defendant appeals, Affirmed. 

Snodgress & Snodgress, of Little Rock, for appellant. 

Oscar H. Winn, of Little Rock, for appellee. 

Kirby, J. Appellant prosecutes this appeal from a judgment rendered in 
favor of appellee, beneficiary in a policy of insurance issued by it on the life of 
Tom Hunt in the amount of $512. 

It was alleged that the policy was issued on August 9, 1926, insuring the 
life of Tom Hunt, the amount of the policy, that all payments of premiums 
had been duly made, the death of the insured on December 14, 1926, proof 
of loss, and a refusal to pay same by the company. A copy of the policy was 
exhibited with the complaint. 

A demurrer to the complaint was overruled, and a motion to make more 
definite and certain was granted and complied with, and an answer was finally 
filed admitting the issuance of the policy, the payment of premiums, and setting 
up a provision in the policy: “No obligation is assumed by the company prior 
to the date hereof, nor unless on said date the insured is alive and in sound 
health,” with the allegation that the insured at the time the policy was issued 
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was afflicted with dropsy and abscess of the liver, and had been so afflicted for 
a long period of time; that the company would not have issued the policy if it 
had known of his condition, and because of it denied liability thereon. 

The cause proceeded :to trial, and the jury was instructed and a verdict 
rendered in favor of appellee for the face of the policy, penalty, and attorney’s 
fees. No abstract of the testimony of any but one witness for appellee is fur- 
nished the court, nor any of the instructions given upon the trial, except one 
No. 1. There are many assignments of error in the motion for a new trial, 
but it is only insisted for reversal that the court erred in admitting the testimony 
of the beneficiary to the effect that the policy sued on was issued by the com- 
pany in lieu of its policy that had long been held and paid on by the insured, 
which had been destroyed in a fire that burned his home, and also in refusing to 
grant a continuance upon the introduction of such testimony and giving the in- 
struction complained of relative thereto. No objection was made by appellant 
when the testimony was introduced about the issuance of the policy sued on 
as a substitute for or in lieu of the same kind of policy that had been held by 
the insured at the time of its destruction in the fire. Appellant’s counsel cross- 
examined the witness exhaustively relative to this matter, and, as said, made no 
objection to its introduction until after appellee’s evidence in chief was all in- 
troduced, when he moved to exclude the testimony because of surprise and its 
incompetency, there being no allegation of the fact in the complaint, and asked 
a postponement or continuance of the case to give him an opportunity to meet 
this proof. 

[1-3] The action was necessarily based upon the policy issued and held at 
the time of the death of the insured, and the testimony tending to show that 
this policy was issued in lieu of or as a substitute for the other policy that 
had been held by the insured until its destruction by fire was competent, and, 
of course, if it was issued by the company in lieu of its valid policy held by 
the insured at the time of its destruction, there was no reason to say that it 
would not be valid, regardless of the provision that it created no obligation for 
the company, unless the insured was alive and in sound health at the date of its 
issuance, since it only took the place of or evidenced the liability of the com- 
pany under the valid contract of insurance that had been destroyed in the 
fire. In any event, there was no attempt on the part of the insurer to show 
that it did not issue any such policies under the conditions disclosed by the 
evidence attempting to show its issuance of the substitute policy, except upon 
such conditions as new policies were issued. The court did not err in telling the 
jury that, if this policy was issued to restore the lost policy, it made no differ- 
ence whether the deceased was in sound health or not when the last policy was 
issued. The burden of proof was upon the appellant company, having admitted 
the issuance of the policy sued on, to show its invalidity, and it has wholly 
failed to make an abstract of the testimony heard in the case, save that of the 
one witness, and the instruction given by the court, none other of which is 
complained of. The presumptions must necessarily all be in favor of the verdict, 
and the judgment will be affirmed. Files v. Tebbs, 101 Ark. 207, 142 S. W. 159. 

We find no error in the record, and the judgment is accordingly affirmed. 


INDUSTRIAL LIFE & HEALTH INS. CO. v. SIMMONS. 
No. 19861. 
Court of Appeals of Georgia, Division No. 2. Feb. 18, 1930. 
152 Southeastern Reporter 263. 


1. INSURANCE—EVIDENCE THAT INSURER HAD REPUTATION OF 
REPUDIATING IT’S CONTRACTS HELD PREJUDICIAL, ERRONE- 
OUSLY ADMITTED IN SUIT TO RECOVER PREMIUMS. 


In suit against insurance company to recover all premiums paid on policy, on 
ground that insurer had breached contract of insurance by cancellation of 
policy and refusal to accept from insured further payment of premiums, evi- 
dence that insurer had reputation of repudiating its contracts of insurance was 
irrelevant, and admission thereof was prejudicial error. 


(For other cases, see Insurance, Dec. Dig. § 198[6].) 
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2. INSURANCE—RELEASE SIGNED BY INSURED IGNORANT OF CON- 
TENTS AND FALSELY REPRESENTED BY INSURER’S AGENT 
HELD NOT CONTRACT RELEASING INSURER FROM LIABILITY 
FOR PREMIUMS PAID ON POLICY. 

Where insurer procured insured’s signature to release of insurer from all 
liability arising out of policy after insured instituted suit against insurer to re- 
cover all premiums paid because of insurer’s cancellaton of policy, but insurer’s 
agent when procuring insured’s signature informed insured that money paid was 
in payment of claims due him under policy, and agent knew that insured could 
not read or write and was ignorant of contents of paper and represented that 
paper was renewal of policy which had lapsed, insurer thereby fraudulently in- 
duced insured to sign paper containing release of liability under policy, and 
hence paper did not constitute contractual agreement between parties, since 
there was no meeting of the minds. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


3. INSURANCE—INSURED COULD REPUDIATE PAPER, RELEASING 
INSURER FROM LIABILITY UNDER POLICY, OBTAINED BY 
page a WITHOUT RETURNING MONEY PAID FOR EXECUTING 

R. 

In suit to recover premiums paid on policy, on ground that insurer had 
breached contract by cancellation of policy in which insured sought to repudiate 
as contract paper, releasing insurer from liability under policy, obtained from 
insured by fraudulent representation that it was receipt for money paid insured 
in payment of claims, it was not condition precedent to insured’s right to repu- 
diate paper that insured tender back to insurer money paid him as consideration 
for execution of paper. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


4. INSURANCE—EVIDENCE THAT RELEASE OF INSURER FROM LI- 
ABILITY UNDER POLICY WAS OBTAINED BY FRAUD ON IN- 
SURED DID NOT SUSTAIN INSURER’S PLEA OF RELEASE. 

In suit to recover premiums paid under policy canceled by insurer, evi- 
dence authorizing inference that execution of paper purporting to release insurer 
from all claims under policy was obtained by fraud on insured, ignorant of con- 
tents of paper, did not authorize defendant’s plea of release as matter of law, 
but authorized finding that insured did not in fact make contract releasing 
insurer from liability. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


Error from City Court of Thomasville; H. J. MacIntyre, Judge. 

Suit by E. D. Simmons against the Industrial Life & Health Insurance 
Company. Judgment for plaintiff, defendant’s motion for new trial was over- 
ruled, and defendant brings error. 

Reversed. 

Clifford E. Hay, of Thomasville, for plaintiff in error. 

Jas. B. Burch, of Thomasville, for defendant in error. 

Syllabus Opinion by the Court. 
STEPHENS, J. 

[1] 1. Where suit was brought against insurance company to recover all the 
premiums paid on a policy, upon the ground that the company had breached 
the contract of insurance by a cancellation of the policy and a refusal to accept 
from the insured further payment of premiums, evidence that the company had 
the reputation of repudiating its contracts of insurance was not relevant as evi- 
dence tending to establish that the defendant insurance company had breached 
the contract of insurance, which is the subject-matter of the pending suit. This 
evidence was not only irrelevant, but, from its character, was highly prejudicial 
to the defendant; and its admission, over objection thereto by the defendant, 
was error, prejudicial to the defendant, and requires the grant of a new trial. 

[2, 3] 2. Where, after the institution of a suit against a life insurance com- 
pany by the insured under a policy of insurance, to recover all the premiums 
paid on the policy, upon the ground that the company had breached the contract 
by a cancellation of the policy and a refusal to accept further payment of pre- 
miums, the defendant, through its agent, procured from the plaintiff, in consider- 
ation of a sum of money paid to the plaintiff, the plaintiff’s signature to an 
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instrument by the terms of which the plaintiff released the defendant from li- 

ability for all “claims and indebtedness” arising out of the policy, but the agent, 
when procuring the plaintiff’s signature to the paper, informed the plaintiff 
that the money paid him was in payment of a claim due him under the policy, 
and the agent knew that the plaintiff could not read and write and was ignorant 
of the contents of the paper, but led the plaintiff to believe that in signing the 
paper he was renewing his policy, which the agent told him had lapsed, and 
the agent delivered to the plaintiff a policy, the defendant thereby fraudulently 
induced the plaintiff to sign the paper, which was not a receipt for the payment 
of a claim under the policy, but was by its terms a contract releasing the de- 
fendant from liability on the old policy. There was no meeting of minds be- 
tween the parties, and therefore the paper which the plaintiff was fraudulently 
induced to sign did not constitute a contractual agreement between the parties. 
Where the plaintiff afterwards, on the trial of the pending suit, sought to re- 
pudiate the paper as a contract between him and the defendant, it was not 
a condition precedent to the plaintiff's right so to do that the plaintiff tender 
back to the defendant company the sum of money which had been paid him as 
consideration for the s of the paper. Gable v. Central of Georgia Ry., 
39 Ga. App. 350(1), 147 S. E. 135. 

[4] 3. Where the defendant pleaded in bar the contract evidenced by the 
paper which the plaintiff had executed, and where, upon the trial, there was evi- 
dence which authorized the inference that the execution of the paper was ob- 
tained under the circumstances narrated in paragraph 2 above, the defendant’s 
plea of release was not authorized as a matter of law, but the jury was author- 
ized to find that the plaintiff had not in fact made a contract releasing the de- 
fendant from any liability to the plaintiff. 

4. There being evidence which would authorize the inference that the de- 
fendant insurance company had not breached the contract of insurance, as al- 
leged by the plaintiff, and the court having erred in admitting evidence as in- 
dicated in paragraph 1 above, it was error to overrule the defendant’s motion 
for a new trial. 

Judgment reversed. 

Jenkins, P. J., and Bell, J., concur. 


PENN MUTUAL LIFE INS. CO. v. TAGGART. 
No. 19582. 
Court of Appeals of Georgia, Division No. 2. Feb. 21, 1930. 
152 Southeastern Reporter 307. 

1. INSURANCE—INSURED’S RIGHT TO CASH SURRENDER VALUE 

UNDER LIFE POLICY IS CONTRACTUAL. 

Right of one insured under life insurance policy to cash surrender value is 
matter of contract only. 

(For other cases, see Insurance, Dec. Dig. § 244.) 


2. INSURANCE—NEITHER INSURED NOR ASSIGNEE CAN, AS MATTER 
OF RIGHT, COLLECT CASH SURRENDER VALUE WHERE NEITHER 
POLICY NOR STATUTE PROVIDE FOR CASH VALUE. 

Where contract of insurance as expressed in policy contained no provision 
for payment of cash value on surrender of policy and there was no statute giving 
such right, neither insured nor his assignee could, as matter of right, demand 
and collect from insurance company whatever cash surrender value policy might 
possess. 

(For other cases, see Insurance, Dec. Dig. § 244.) 


3. INSURANCE—ASSIGNEE OF LIFE POLICY CONTAINING NO PRO- 
VISION FOR CASH SURRENDER VALUE CANNOT, AGAINST IN- 
SURER, DEMAND PAYMENT OF CASH SURRENDER VALUE ON 
DEFAULT OF ASSIGNOR. 

Where life insurance policy which contained no provision for payment of cash 
surrender value was transferred and assigned by insured as security for debt, 
assignee had no right as against insurance company, on default of assignor, to 
demand payment of cash surrender value of policy. 


(For other cases, see Insurance, Dec. Dig. § 244.) 
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4. INSURANCE—PETITION BY ASSIGNEE FOR SECURITY OF LIFE 
POLICY NOT PROVIDING FOR CASH SURRENDER VALUE NOT 
SHOWING INSURED WAS DEAD DID NOT STATE CASE FOR RE- 
COVERY OF CASH SURRENDER VALUE. 

Where petition against insurance company by assignee for security of life 
policy which contained no provision for payment of cash surrender value sought 
tc recover sum representing cash surrender value, on default of assignor, but it 
did not appear that insured was dead, petition set out no cause of action. 

(For other cases, see Insurance, Dec. Dig. § 244.) 

Error from Superior Court, Chatham County; P. W. Meldrim, Judge. 

Action by G. I. Taggart against the Penn Mutual Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. 

Reversed. 

H. Wiley Johnson, of Savannah, for plaintiff in error. 

Lawrence & Abrahams and Edwin A. Cohen, all of Savannah, for defendant in 
error. 

Syllabus Opinion by the Court. 

STEPHENS, J. 

[1, 2] 1. The right of one insured under a life insurance policy to a cash 
_surrender value is a matter of contract only. Where the contract of insurance, 
as expressed in the policy, contains no provision for the payment of a cash value 
upon the surrender of the policy, and there is no statute giving this right, neither 
the insured, nor his assignee, can, as a matter of right, demand and collect from 
the insurance company whatever cash surrender value the policy may possess. 37 
C. J. p. 444, § 161; Wilde v. Wilde, 209 Mass. 205, 95 N. E. 295; Haskell v. 
Equitable Life Assur. Society, 181 Mass. 341, 63 N. E. 899. See. in this connec- 
tion, Armstrong v. Equitable Life Assurance Society, 14 Ga. App. 353, 80 S. E. 
694. The cases of Eisenbach v. Mutual Life Ins. Co., 162 App. Div. 595, 147 
N. Y. S. 962; Mutual Benefit Life Ins. Co. v. First National Bank, 160 Ky. 538, 
169 S. W. 1028; and Feliciana Bank & Trust Co. v. Union Cent. Life Ins. Co., 
137 La. 674, 69 So. 91, are not authority contra, since the policies under considera- 
tion in those cases contained express provisions for the payment of a cash sur- 
render value. 

(3] 2. Where a life insurance policy which contains no provision for the 
payment of a cash surrender value is transferred and assigned, by the insured 
as security for a debt, the assignee has no right, as against the insurance company, 
upon the default of the assignor, to demand payment of whatever cash surrender 
value the policy may possess. 

[4] 3. The petition, in a suit by the assignee against the insurance company, 
to recover, on the default of the assignor, a sum representing the cash surrender 
value of the policy, where it does not appear that the insured was dead, set out 
no cause of action, and the court erred in overruling the defendant’s demurrer. 

Judgment reversed. 

Jenkins, P. J., and Bell, J., concur. 


JENKINS et al. v. TALBOT et al. 
No. 19916. 


Supreme Court of Illinois. Feb. 21, 1930, 
Rehearing Denied April 2, 1930, 
170 Northeastern Reporter 735. 

1. INSURANCE—“ACTUARIAL SOLVENCY” REQUIRES THAT FUNDS 
ON HAND AND PRESENT VALUE OF FUTURE PAYMENTS EQUAL 
ACCRUED OBLIGATIONS AND PRESENT VALUE OF INSURANCE. 
“Actuarial solvency” requires that funds of fraternal beneficiary society on 

hand and the present value of future payments to be made by the members shall 

be equal to accrued obligations and the present value of insurance in force. 


(For other cases, see Insurance, Dec. Dig. § 701.) 


2. INSURANCE—FRATERNAL BENEFICIARY SOCIETY MAY AMEND 
BY-LAWS, AND MAY BY AMENDMENT INCREASE RATES. 
Fraternal beneficiary society has right to amend its by-laws in manner pro- 

vided for in laws of society, where certificate of membership provides that mem- 

bers shall be bound by rules and regulations of society existing at time certificate 
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was issued or thereafter enacted, and may even enact by-laws increasing rates, 
changing plan of assessment for general good, and changing other terms of con- 
tract, providing such amendments are not arbitrary and unreasonable. 

(For other cases, see Insurance, Dec. Dig. § 719[1, 3].) 


4. INSURANCE—POWER OF FRATERNAL BENEFICIARY SOCIETY TO 


cae BY-LAWS INCLUDES POWER TO RAISE RATES AS NECES- 


Power of fraternal beneficiary society to amend its by-laws includes the power 
to raise rates to such point as is necessary to enable it to go on, even though by- 
laws expressly provide that each member shall pay same amount on his assess- 
ment, so long as he remains a member. 

(For other cases, see Insurance, Dec. Dig. § 719[3].) 


5. INSURANCE—FRATERNAL BENEFICIARY SOCIETY, HAVING RIGHT 
TO AMEND BY-LAWS, MAY CHANGE FROM ASSESSMENT PLAN 
OF INSURANCE TO LEGAL RESERVE FLAT PREMIUM PLAN. 
Change from assessment plan of insurance to legal reserve flat premium plan 

is within power of fraternal beneficiary society, where right to amend by-laws 

and to bind members by after-enacted by-laws is reserved by contract of insur- 
ance. 

(For other cases, see Insurance, Dec. Dig. § 719[3].) 

6. INSURANCE—THAT INCREASE OF ASSESSMENT MAKES INSUR- 
ANCE UNPROFITABLE AND PROHIBITIVE TO OLD MEMBERS 
DOES NOT ALONE MAKE RATE UNREASONABLE. 

Fact that increase of assessment by fraternal beneficiary society is so great 
as to make insurance unprofitable and prohibitive to old members does not alone 
make the rate unreasonable, if assessment is no more than experience has shown 
is necessary to meet cost of insurance at attained age of such members. 

(For other cases, see Insurance, Dec. Dig. § 719[3].) 

7. INSURANCE—PLAN ADOPTED BY FRATERNAL BENEFIT SOCIETY 
FOR READJUSTMENT OF RATES PROPORTIONATELY TO PRE- 
VIOUS INEQUALITY OF CONTRIBUTION WAS NOT DISCRIMINA- 
TORY AND UNREASONABLE. 

Where plan adopted by fraternal beneficiary society for readjustment of rates 
provided for readjustment in accordance with previous inequality of contribution 
of members, though resulting in hardship on older members who were required 
either to pay an advance rate or go on the step rate plan, which would become 
prohibitive, or accept paid-up policy of but a small fraction of face of certificate 
or smaller cash surrender value, it was tievertheless not unreasonable and dis- 
criminatory. 

(For other cases, see Insurance, Dec. Dig. § 719[3].) 

8. INSURANCE—READJUSTMENT OF RATES BY FRATERNAL BENE- 
FIT SOCIETY TO AVERT DISASTER DID NOT VIOLATE CON- 
TRACT RIGHTS OF MEMBERS. 

Where readjustment of rates by fraternal benefit society was necessary in 
order to avert disaster, there was no violation of contract rights by reason of such 
adjustment, since certificate is not a contract to pay certain amount at all events 
on payment of stipulated sum, but as part of contract members agreed to be bound 
by any by-law subsequently adopted, subject only to condition that it be not un- 
reasonable or tainted with fraud. 

(For other cases, see Insurance, Dec. Dig. § 719[3].) 


9. INSURANCE—ALLOCATION OF SURPLUS TO RESERVE TO MEET 
PAYMENT OF CERTIFICATES OF MEMBERS PAYING IN SUR- 
PLUS WAS NOT DIVERSION. 

Where allocation of surplus of fraternal beneficiary society was for reserve 
to meet payment of certificates of members paying in surplus, it was not a diver- 
sion from the purposes for which it was held, particularly since allocation, so far 
as transfer of funds was concerned, was merely a matter of bookkeeping. 


(For other cases, see Insurance, Dec. Dig. § 719[3].) 
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10. INSURANCE—ALLOTMENT OF SURPLUS TO PAID-UP INSURANCE 
AND CASH SURRENDER PAYMENTS WAS NOT DIVERSION. 
Where allotment of surplus was for paid-up insurance and cash surrender 

payments, it was not objectionable as a diversion in that such payments were proper 

uses of benefit fund. 
(For other cases, see Insurance, Dec. Dig. § 719[3].) 


11. INSURANCE—ONLY THOSE WHOSE CONTRIBUTIONS TO FRATER- 
NAL BENEFIT SOCIETY ARE IN EXCESS OF CURRENT INSUR- 
ANCE COST HAVE ANY CLAIM TO SURPLUS. 

Members of fraternal benefit society whose contributions are in excess of 
current insurance cost are the only ones who have any claim to surplus created. 


(For other cases, see Insurance, Dec. Dig. § 719[3].) 


12. INSURANCE—FRATERNAL BENEFIT SOCIETY HAD POWER TO 
EFFECT READJUSTMENT OF RATES IN ORDER TO CREATE NEC- 
ESSARY RESERVE (Smith-Hurd Rev. St. 1929, c. 73, § 404). 

Under Laws 1893, p. 130, as amended by Laws 1923, p. 415, § 1 (Smith-Hurd 
Rev. St. 1929, c. 73, § 404), relating to fraternal beneficiary societies and providing 
for creation, maintenance, and disbursement of reserve fund in accordance with 
constitution and by-laws, fraternal society had ample power to effect readjust- 
ment of rates in order to create necessary reserve. 


(For other cases, see Insurance, Dec. Dig. § 719[3].) 


Appeal from Circuit Court, Cook County; William v. Brothers, Judge. 

Suit by Edward W. Jenkins and others, against Adolphus R. Talbot and 
others, wherein Beatrice Camp No. 270 of the Modern Woodmen of America, of 
Beatrice, Neb., and others, intervened, joining in the prayer of the original bill. 
Decree of dismissal, and complainants appeal. 

Affirmed. 

Tolman, Sexton & Chandler, of Chicago, Johnson & Pefferle, of Springfield, 
John R. Donohue, of St. Paul, Minn., Sanden, Anderson, Laughlin & Gradwohl, 
J. C. McReynolds, all of Lincoln, Neb., Foster E. King, of Kenton, Ohio, Charles 
B. Perry, of Warren, Ohio, R. G. Hepworth, of Lyndon, Kan., Richard K. Phelps, 
of Nevada, Mo., and William A. Anderson, of Chicago (Edgar Bronson Tolman, 
of Chicago, of counsel), for appellants. 

George G. Perrin, of Rock Island, Nelson C. Pratt, of Omaha, Neb., and 
Poppenhusen, Johnston, Thompson & Cole, of Chicago (Floyd E. Thompson, of 
Chicago, of counsel), for appellees. 

Arthur W. Fulton and George R. Allen, both of Topeka, Kan., for National 
Fraternal Congress of America, amicus curiz. 

Dunv, J. 

This appeal is from a decree of the circuit court of Cook county, which dis- 
missed the appellant’s bill of complaint for want of equity. The object of the 
bill was to enjoin the defendants from enforcing certain changes in the by-laws 
of the Modern Woodmen of America, constituting a readjustment of its plan 
of operation as a fraternal beneficiary society organized under the laws of this 
state. The cause was heard on bill and answer, and there is therefore no dis- 
agreement about any question of fact. 

The Modern Woodmen of America was organized in 1883 and incorporated 
in 1884. The corporation is a defendant to the bill, and the individual defendants 
are its executive officers and directors, who compose its executive council. The 
head banker is also a defendant, though not a member of the executive council. 
The object for which the society is organized is not for profit, but to promote 
fraternal relations among its members and furnish life indemnity or pecuniary 
benefits to persons or institutions in the event of death or of accident, as per- 
mitted by the laws of the state and of the society. The society has subordinate 
bodies, called “camps,” in 46 states of the United States and 4 provinces of 
Canada. Its supreme governing and law-making power is the Head Camp, com- 
posed of officers and representatives elected by the members, which meets every 
four years and has jurisdiction over the subordinate camps and officers and mem- 
bers of the society. 

The complainants in the original bill are Edward W. Jenkins, William H 
Taylor, John Braunniger, Thomas Purviance, and John W. Upchurch, who have 
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been members of the society from 23 to 34 years, and whose ages are from 57 
to 71 years. Each is the holder of a certificate for $2,000, except Purviance, whose 
certificate is for $3,000. An intervening bill joining in the prayer of the original 
bill, was filed by leave of the court by Beatrice Camp No 270 of the Modern 
Woodmen of America, of Beatrice, Neb., D. C. Rambo, George W. Gamble, Ed- 
ward McAlister, John William McKissick, and Carl E. McAlister. The indi- 
vidual intervening complainants have been members of the society from 2 to 36 
years, their ages being from 23 to 74 years, and have certificates for $1,000 or 
$2,000 each. Walter S. Canfield and D. W. Wright also filed an intervening bill 
by leave of the court, joining in the prayer of the original bill. The bill is filed 
and relief is prayed on behalf of the complainants named and of all other mem- 
bers of the society similarly situated. 


The answer sets out the facts in the history of the order which are relied 
upon as justifying and requiring the changes in the by-laws made at the meeting 
of the head camp in June, 1929, constituting the plan of readjustment which is 
the subject-matter of the present litigation. Originally the articles of associa- 
tion provided that the funds for the ordinary expenses of business should be 
raised by assessments on the members, thus creating a general fund, and the 
funds for the payment of death losses from assessments of surviving members, 
which should constitute the benefit fund. This fund was to be collected from 
the surviving members of the fraternity by the proper officers of the local camps, 
forwarded to the Head Camp to be disbursed by its officers, and could be ap- 
propriated for no other purpose. By-laws were enacted for the payment of death 
benefits by the levy of an assessment upon the surviving members and its collection 
from them at rates fixed according to the respective ages of the members at the 
date of entry into membership, as often as might be necessary to pay the agreed 
amount of benefits to the beneficiaries of deceased members. These provisions con- 
tinued until June, 1917, when the Head Camp amended the articles of association 
by providing that the fund for the payment of death losses and permanent disability 
claims should be created and maintained by assessments on the members and by 
interest on or other accretions to said fund and should be known as the “benefit 
fund,” no part of which should be used for the payment of the expenses of the 
society, and that the Head Camp should have power to determine the number, 
regulate and fix the rate of assessments and their payment, create, maintain, and 
disburse a reserve fund, and do all other acts by it deemed essential to the welfare 
and perpetuity of the society in conformity with the laws of the state of Illinois. 
At the same time the by-laws were amended by the adoption of section 100, pro- 
viding that any member 70 years or more of age, who had become disabled so 
that he could not perform the ordinary duties of life, should be entitled to receive 
from the benefit fund a disability benefit equal to all beneficial assessments paid 
by him on account of the benefit certificate surrendered. 


Upon the organization of the association a code of laws for its government 
and the management of its affairs was adopted, which has been amended and added 
to from time to time. Although the original articles of association provided that 
the benefit fund for the payment of death losses should be derived from assess- 
ments collected from surviving members, no such assessment was ever made. 
From 3 to 12 assessments a year were made, from time to time, and were enough 
to pay the death losses. The by-laws required every member, as soon as admitted, 
to deposit one benefit assessment and three months’ genral fund dues, and there 
were always sufficient funds to pay death losses, without the levy of assessments 
on surviving members. Since 1912 a by-law has provided that for meeting the 
mortuary liability a benefit assessment be levied for each calendar month upon 
each beneficial member, to be paid during the calendar month. The rate of assess- 
ment originally provided in the by-laws was 30 cents for each $1,000 included in 
the beneficiary certificate for ages from 18 to 20 years, 35 cents from 20 to 24 years, 
40 cents from 24 to 28 years, and higher for greater ages. In 1885 these rates 
were changed, the rate for ages from 18 to 28 years being fixed at 40 cents a 
thousand. In 1903 the rates were revised and substantially increased, requiring 
every beneficial member to pay, after January 1, 1904, death benefit assessments, 
according to his age at the date of his certificate, of 50 cents for ages from 


18 to 25 years, 55 cents from 26 to 27 years, 60 cents from 28 to 29 years, and at 
proportionally increased rates for freater ages. 
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These rates continued in force until by the action of the Head Camp in June, 
1919, in adopting a by-law designated as section 42, a new table of rates was 
created, effiective July 1, 1919, which increased the rates from 50 to 100 per cent. 
based upon the age of the member on his birthday nearest the date of his original 
certificate, as had been the case with previous tables of rates. Under this table 
the rates at ages of 17 and 18 years were 75 cents, increasing with greater age 
to $2 at 45 years, except that the rate for any member admitted before July 1, 
1919, who was over 37 years old at his birthday nearest the date of his original 
certificate, should be $1.50 for each $1,000, instead of the rates provided for 
the ages from 38 to 45 years, inclusive. No provision was made in the by-laws 
for a reserve fund, but under these rates the assessments produced enough money 
to pay all the death losses as they accrued, and the society accumulated a surplus 
fund which in 1916 and 1917 was about $10,000,000. From 1917 to 1919, by reason 
of the deaths of members during the World War and the greater number of 
deaths during the epidemic of influenza, this surplus was reduced in the year 1919 
to about $2,000,000. To meet this situation the society in 1917 established a patriotic 
fund, created by an assessment of 20 cents a month for each $1,000 of insurance. 
Twenty-two of these assessments were levied and collected, and their proceeds 
he adequate to meet the war losses. This patriotic fund continued until July 1, 
19 

Under the new schedule of rates established in 1919, the surplus of the society, 
which had dwindled to $2,000,000, began again to accumulate, and increased to 
$42,979,049 in 1927. Its membership increased from 1,027,304 in 1920 to 1,113,225 
in 1928. On May 1, 1929, the total beneficial membership of the order was 1,086,067, 
of whom more than 420,000 had joined since July 1, 1919. The insurance in force 
May 1, 1929, amounted to $1,647,381,500. During May, 1929, 1,345 death claims were 
paid to beneficiaries, amounting to $2,263,584.65. The total number of death claims 
paid since the organization of the society up to June 1, 1929, is 242,004, and their 
amount is $416,370,202.67. The total number of 70-year disability claims paid is 
13,508, and their amount is $7,950,494.55. With the increase in the rates from 
50 to 100 per cent., and the increase in the membership, the society was able to 
meet the rapidly increasing death losses, to show an increase in its surplus fund, 
and even for the moment in 1921 a slight increase in its solvency. Since 1921, 
however, the surplus of receipts over disbursements has constantly decreased, from 
$6,784,919.65 in that year to $737,788.09 in 1927, and entirely disappeared in 1928, 
with a deficiency in that year of $932,608.24. In the first five months of 1929 
there was a deficiency of $3,225,329.59. 

The following table shows the receipts and disbursements of the society during 
the years following 1919, the surplus and deficit of receipts, and the proportion of 
assets to liabilities, or percentage of solvency, for each year. The receipts include 
the assessments collected from members and the interst earned on the invested 
funds of the society. The disbursements include death claims and seventy-year dis- 
ability claims. In computing the proportion of assets to liabilities the assets in- 
clude funds on hand and the present value of future payments under the table 
of rates in force prior to July 1, 1929, on the basis of 12 assessments a year, and 
liabilities include the present value of the insurance in force and accrued claims. 
This is the method of valuation prescribed in the statutes of most of the states 
and is accepted by the insurance departments of all states: 


Year Receipts Disbursements Surplus or Deficit 


1920 $23,883,116.84 


1921 
1922 
1923 
1924 
1925 
1926 
1927 
1928 


23,525,370.07 
23,030,208.40 
23,848,591.95 
24,145,792.40 
25,199,628.63 
25,269,153.75 
25,326,274.92 
25,202,021.71 


$17,316,814.08 
16,740,450.42 
18,364,627.10 
19,853,534.05 
20,085,819.30 
21,014,080.45 
23,600,717.96 
24,588,486.91 
26,134,629.95 


$6,565,302.76 (s) 55.94 
6,784,919.65 (s) 55.81 
4,665,581.30 (s) 55.84 
3,995,057.90 (s) 55.97 
4,059,973.10 (s) 55.89 
4,185,548.18 (s) 55.60 
1,668,435.79 (s) 55.26 

737,788.01 (s) 54.17 

932,608.24 (d) 51.95 
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During the first five months of 1929 the total receipts of the society from as- 
sessments and other sources for the payment of death claims and other benefits 
was $10,492,583.46. The total death claims paid amounted to $13,747,923.05. This 
leaves a deficiency for the five months from January 1, 1929, to June 1, 1929, of 
$3,255.329.59. 

In 1919 the society was composed of several hundred thousand members 
(650,000 still persisting in 1929), all of whom were paying rates which, with 12 
assessments a year, were wholly inadequate to pay at maturity their certificates, 
representing several hundred millions of dollars of insurance. No reserve fund 
had been created, as authorized by law. The amounts of assessments paid by 
members from the organization of the society had been returned to them or their 
beneficiaries in the payment of benefits according to the laws of the society, except 
about $2,000,000, which was on hand, not as a technical reserve fund, but as a 
surplus of the benefit fund. A large proportion of the members had reached an 
age when a rapidly increasing number of certificates each year might be expected 
to mature by the death of such members, resulting in the inability of the society 
to meet their payments without increasing either the rate of assessment or the 
number of assessments. Accordingly the number of the assessments each year 
was left at 12, as it had been for many years—a number which had never been 
exceeded in any year—and the rate to be paid by each member was increased 
from and after July 1, 1919, by from 50 to 100 per cent. At the same time the 
same rates were made applicable to each member entering the society after July 
1, 1919. The scale of rates so adopted was adequate so far as the new members 
were concerned, but it was inadequate so far as the old members were concerned, 
because the previous rates at which the older members had been paying for 30 
or 40 years or more had not been high enough to permit the building up of reserves 
sufficient to meet the payments of their certificates as they became payable, and 
the members admitted before July 1, 1919, instead of being rated according to their 
attained ages on that date, were rated at the age indicated by their beneficiary 
certificates. This is the reason of the story told by the table from 1920 to 1928, 
just preceding this paragraph. 

{1] After operating for 10 years in accordance with the 1919 readjustment, 
it was evident in 1929 that the method in which the business of the society had 
been conducted up to that time and was then operating would eventually result 
in an inability to meet in full the payment of the benefits promised by its certifi- 
cates, and this meant the ultimate failure and bankruptcy of the society. The plan 
of readjustment adopted in 1919 was insufficient to put the society on a sound 
basis and keep it there. The table of rates then adopted, it is conceded, was ade- 
quate, and the adoption of the plan would have made the society actuarially solvent, 
had it been applied equally to the then existing and the subsequently admitted 
members of the society according to their ages on July 1, 1919, or subsequent date 
of admission. The statutes of most of the states relating to fraternal beneficiary 
societies doing business in the state requ#@e a report of the valuation of the cert- 
ficates in force on December 31 in each year, but do not require a showing of 
actuarial solvency. Actuarial solvency requires that the funds of the society on 
hand and the present value of future payments to be made by the members shall 
be equal to the accrued obligations and the present value of insurance in force. 
If a society has shown in any triennial report a deficiency in actuarial solvency, 
it is required to show at least the same degree of actuarial solvency in subsequent 
triennial reports. It will be regarded, however, as legally solvent so long as the 
funds in its possession are equal to or in excess of its matured liabilities. The 
1919 rates applied to every member according to his age at his birthday nearest 
to the date of his original certificate, and were of an amount which would have 
produced the sums required to pay all the certificates as they matured, had they 
been in force throughout the existence of the society and been paid since. In such 
case these rates would have produced a reserve which, with its accretions and the 
payments subsequent to July 1, 1919, would have paid to each member’s beneficiary, 
on his death, the full amount of his certificate. No such reserve, however, existed 
in 1919. The surplus had been reduced to the comparatively small amount of 
$2,000,000, and the amount applicable to each certificate was correspondingly small. 


When the society began operation more than 45 years ago, the rate of assess- 
ment which the members were required to pay was wholly inadequate to enable 
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the society to make good its certificates in respect to the amount to which the 
beneficiaries of its members should participate in the benefit fund. For some years 
assessments were made sufficient to pay the few death claims which arose, and 
from 3 to 12 assessments a year furnished ample revenue for the purpose. After 
a number of years, however, with the increased age of the members, the deaths 
became more numerous, and a monthly assessment was levied and required to be 
paid in each calendar month. The contract by each member with the society con- 
sists of his application for membership, the certificate issued to him, the by-laws 
of the society, and the applicable laws of the state. In his application each mem- 
ber agreed to pay all assessments legally levied and to conform in all respects 
to the by-laws, rules, and usages of the society at the time in force or afterward 
enacted or adopted. He further agreed that any and all changes, additions, or 
amendments to the articles of association or to the by-laws of the society, made 
and adopted subsequent to the date of the application, should bind him and his 
beneficiary, and should govern and control all rights of himself or his beneficiary, 
in all respects, in the same manner as if made prior to and in force at the time 
of making the application. The benefit certificate provides that the member, if 
he shall pay the benefit fund assessment in accordance with the provisions of the 
existing by-laws of the society, or as such by-laws may be changed, added to, 
or amended, is, while in good standing, entitled to the privileges of the society, 
and his beneficiary shall, in case of his death while a beneficial member of the 
society in good standing, be entitled to participate in the benefit fund of the society 
to the amount stated in the certificate, without interest, to be paid to such bene- 
ficiary, provided that all the conditions and agreements contained in the member’s 
application for beneficial membership and in the certificate and in the by-laws 
of the society, as such by-laws now exist or hereafter may be added to, modified, 
amended, or enacted, shall be fully complied with. 

The basis on which the rates of the Modern Woodmen were first fixed does 
not appear, but it does appear that the rates were inadequate to the undertakings 
of the society, which, having now been in operation 45 years, has reached the age 
where a very large proportion of its members are old men. The statistics of the 


society, as shown by its table of mortality, show that from 15 to 50 years of age 


the death rate is comparatively low, and does not increase rapidly, being 3.46 in 
1,000 at 15 and only 8.54 at the age of 50, but between 50 and 60 the rate is more 
than doubled, and after 60 increases with still greater rapidity. On December 
31, 1890, 94.72 per cent. of the membership of the society were under 51 years of 
age, and only 5.28 per cent, above that age. On December 31, 1910, 87.3 per cent. 
of the members were under 51 years, and 12,7 per cent. over that age. On Decem- 
ber 31, 1919, 71.5 per cent. of the society membership were under 51 years, and 
28.5 per cent. over that age. On December 31, 1928, 61.1 per cent. of the members 
were under 51, and 38.9 per cent. over 51. In 1901 the deaths of members over 
50 years of age was 12.4 per cent. of the total number of deaths. In 1910 it was 
31.6 per cent.; in 1918 it was 38.7 per cent.; in 1928 it was 79.5 per cent. In 1921, 
5,489 members died at ages under 60 and 4,036 at 60 or over. In 1928 there were 
6,005 deaths at ages under 60, an increase of 516, while there were 8,757 deaths 
at ages of 60 and over, an increase of 4,721. On December 31, 1928, the defendant 
society was 51.95 per cent. actuarially solvent. This means that by valuation the 
proportion of the assets to the liabilities—that is, the present assets plus the present 
value of future payments to the present value of insurance in force and accrued 
liabilities—is 51.95 per cent. On December 31, 1928, the solvency by valuation of 
business written prior to 1919 was 35.42 per cent. On business written prior to 
1919 there was an insurance in force on December 31, 1928, of $1,121,919,000. The 
assessments paid in 1928 by this group were $18,060,011. The death losses were 
$23,243,500—a deficiency of $5,183,489. 


At a meeting of the head camp held in June, 1929, amendments of the by-laws 
were adopted changing the provisions of section 42 as follows: 

“Sec. 42. Rates of Assessments, Mortuary Contribution, Valuation, Reserves 
and Cost of Insurance—(A) Every beneficial member obtaining insurance after 
July 1, 1919, shall be liable for and shall pay for same, monthly assessments, to 
be determined by his age at his next birthday after the date of his benefit certificate 
providing for such insurance, according to the following rate tables applicable to 
the form of certificate issued to him. [Here follow tables of rates for whole life 
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insurance for $1,000 ordinary form (A) and other forms, and for term insurance 
ending at different ages. The rates for ordinary form (A) whole life insurance 
are identical with those in the table of 1919 for ages from 17 to 45, inclusive, but 
are continued to the age of 60, for which the rate is $4.50.] 

“(B) A special fund is hereby established, designated reserve fund, into which 
shall be transferred by the board of directors from the benefit fund as of July 1, 
1929, a sum equal to the level premium reserve based on the Modern Woodmen of 
America table of mortality and four per cent. interest on all insurance in force 
on said date which became effective as new insurance subsequent to July 1, 1919, and 
immediately following each annual valuation as of December 31 of each calendar 
year, there shall be transferred from the benefit fund to the reserve fund such 
sum as shall represent the accretion to reserves for the previous year upon all 
certificates for new insurance issued subsequent to said date. The reserve fund 
shall not be drawn upon for any purpose except withdrawal of reserves on individual 
certificates the reserves for which are included in this fund. Said reserve fund 
shall be maintained separate and distinct from other assets of the society in trust 
for and to be applied to the protection and payment of the sums agreed to be 
paid as expressed in certificates the reserves for which are included in said re- 
serve fund. * * * 

“(D) All certificates for new insurance issued subsequent to July 1, 1919, 
shall be valued on the net level premium basis (subject to the provisions of these 
by-laws relating to general fund), such valuation to be made annually as of Decem- 
ber 31 and to be upon the standards of mortality and interest employed in the 
calculation of contribution rates. The required reserves as determined by such 
valuation shall be maintained at all times, and assets representing the same shall 
be carried in the reserve fund. Certificates issued after July 1, 1929, at attained 
age rates in exchange for prior issues surrendered or canceled, and certificates 
issued after said date for paid-up insurance as provided in paragraph (M) shall 
be deemed certificates for new insurance, and the reserves for such certificates 
shall be transferred to the reserve fund. * * * 

“(H) Any member holding a certificate for a new insurance issued subsequent 
to July 1, 1919, shall be entitled, upon reaching the age of 70 years, according 
to the date of birth given in the applicatfon, to receive disability benefits in the 
form of paid-up values or cash withdrawals in such amounts, not to exceed in 
value the reserve thereon, as the executive council shall determine. * * 


“(J) From and after July 1, 1929, all certificates in force issued for insurance 
that became effective prior to July 1, 1919, shall be valued, as to such insurance, 
on the accumulation basis by crediting each such certificate holder with the ap- 
portioned credit, if any, created in paragraphs (K) and (L) and with the amount 
contributed by him on such insurance thereafter to the benefit fund, and with 
interest at approximately the net rate earned, and by charging each such certificate 
holder with his share of the death losses. The share of death losses chargeable 
as herein provided shall be the actual cost of insurance according to the experi- 
ence of the society, taking into consideration the amount at risk, which shall be 
the amount of the death benefit less the existing credit. If at any time after 
December 31, 1929, any such certificate holder’s share of losses exceeds his credit, 
his mortuary contribution or benefit fund payments thereafter for successive years 
shall be at the one-year term rate according to the Modern Woodmen of America 
mortality table set forth in section 43A of these by-laws based upon his attained 
age (according to his original application for membership) at nearest birthday on the 
first day of the calendar year. Any excess of costs over contribution and credits 
may be paid out of any available surplus as the board of directors may determine. 
All credits, charges and rates as herein provided shall be based upon the Modern 
Woodmen of America table of mortality. All payments of the member are to be 
on a monthly basis. In making the valuation on the accumulation basis as herein 
provided, individual bookkeeping accounts for each member shall not be required, 
but such valuation shall be according to age groups. 


“(K) To each certificate providing a death benefit of $1000, issued or effective 
as of a date prior to July 1, 1919, held by and insuring a member who on July 
1, 1929, has (according to his original application) attained the are of seventy 
years or over, shall be apportioned a credit equal to the single premium required 
to provide a paid-up whole life insurance of the amount indicated in the table 
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following, according to the attained age of the insured on the anniversary of his birth 
in the calendar year 1929. The credit for a greater or less certificate amount than 
$1000 shall be proportional thereto. To all such certificates held by or insuring 
members who on July 1, 1929, were, according to their original applications, under 
the age of seventy, shall be apportioned such credit as shall represent the excess, 
if any, of the cost of insurance for one year from and after July 1, 1929, over 
the contribution payable for that year at the rate of assessment in effect prior to 
said date. All credits and costs herein specified shall be computed upon the 
basis of the Modern Woodmen of America table of mortality and four per cent. 
interest, and shall be applied as of July 1, 1929. (The table of insurance credits 
per $1,000 of certificate amount begins with age 70, $200 paid-up whole life in- 
surance, $125 cash withdrawal value, and continues with increasing amounts to 
age 99, $950 paid-up whole life insurance, $900 cash withdrawal value.) 

“(L) Any member holding a certificate for insurance that became effective 
prior to July 1, 1919, and who on July 1, 1929, shall not have attained the age 
of seventy-one years, according to his original application, shall have the option, 
if exercised before January 1, 1930, to exchange such certificate for a certificate 
upon the permanent level premium basis not greater in amount by paying the 
rate provided for same, but not to exceed $6.50 per month per $1,000 insurance, 
according to the member’s attained age at next birthday on the date when such 
option ‘is exercised, such certificate to be deemed new insurance, and the credit 
thereon, if any, shall be transferred to the reserve fund. 

“(M) Any member holding a certificate issued for insurance that became 
effective prior to July 1, 1919, and who on July 1, 1929, shall have attained the 
age of seventy years or older, according to his original application, shall have 
the option, if the same is exercised before January 1, 1930, either (1) to sur- 
render his benefit certificate and receive in exchange therefor a paid-up whole 
life certificate for the amount indicated in paragraph (K) hereof, provided that 
he may in addition to such paid-up certificate receive a new certificate of any 
form then issued by the society, without regard to insurability, for an additional 
amount such that the aggregate insurance shall not exceed the amount of the 
certificate surrendered for exchange, and the assessment rate upon such ad- 
ditional amount shall be the rate provided as of the attained age of said member 
at next birthday for the form and amount of certificate issued; or, in lieu 
thereof; (2) to surrender his benefit certificate and receive disability benefits 
according to the cash withdrawal values per $1,000 of his certificate amount spe- 
cified in paragraph (K) of this section. 

“(N) Certificates issued upon any of the options specified in these by-laws 
shall be deemed certificates for new insurance, and the credits, if any, on cer- 
— surrendered in exchange therefor shall be transferred to the reserve 
und. 

“(O) A special fund is hereby established designated ‘Accumulated Credits 
Fund,’ into which shall be transferred from time to time from the benefit fund 
sufficient amounts to provide the credits to individual certificates, as set forth in 
paragraphs (K) and (L) for the use and benefit of members holding certificates 
for insurance that became effective prior to July 1, 1919. 

“(P) All the foregoing provisions of section 42 shall be in force and effect 
from and after July 1, 1929.” : a 

At the same time section 100, which provided for disability benefits to mem- 
bers of the age of 70 years and over, was repealed. On June 1, 1929, about 45,- 
000 members were past 70 years of age, and when they should become disabled 
were eligible to take benefits under section 100 amounting to a total of about 
$50,000,000, which exceeded the total surplus. 

[2] The right of a fraternal beneficiary society to amend its by-laws in the 
manner provided for in the laws of the society, where the certificate of mem- 
bership provides that the member shall be bound by the rules and regulations 
of the society existing at the time the certificate was issued or thereafter en- 
acted, is firmly established, and extends to by-laws increasing rates, changing 
the plan of assessment for the general good, and changing other terms of the 
contract, provided such amendments are not arbitrary and unreasonable. Fullen- 
wider v. Supreme Council of Royal League, 180 Ill. 621, 54 N. E. 485, 72 Am. 
St. Rep. 239; Supreme Lodge Knights of Pythias v. Kutscher, 179 Ill. 340, 53 
N. E. 620, 70 Am. St. Rep. 115; Baldwin v. Begley, 185 Ill. 180, 56 N. E. 1065; 
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Apitz v. Supreme Lodge Knights and Ladies of Honor, 274 Ill. 196, 113 N. E. 
63, L. R. A. 1917A, 183; Steen v. Modern Woodmen, 296 Ill. 104, 129 N. E. 546, 
17 A. L. R. 406; United Order of Foresters v. Miller, 178 Wis. 299, 190 N. W. 
197, 29 A. L. R. 1526; Case v. Supreme Tribe of Ben Hur, 106 Neb. 220, 184 N. 
W. 75, 18 A. L. R. 1172; Funk v. Stevens, 102 Neb. 681, 169 N. W. 6, 11 A. L. R. 
639; Supreme Lodge Knights of Pythias v. Mims, 241 U. S. 574, 36 S. Ct. 702, 
60 L. Ed. 1179, L. R. A. 1916F, 919; Supreme Lodge Knights of Pythias v. 
Smyth, 245 U. S. 594, 38 S. Ct. 210, 62 L. Ed. 492. This rule is not questioned 
by the appellants, but they contend, first, that the attempt to repeal section 100 
of the by-laws is void because it attempts to impair vested rights and obligations 
existing in the insurance certificates and to take property without compensation 
or due process of law, in violation of sections 2 and 14 of article 2 of the Con- 
stitution; second, that fixing rates at the age of entry as to those who joined 
the society after 1919 and at attained ages as to those joining prior to that time 
was unreasonable and discriminatory and divided the society into two classes, 
placing all the burden of readjustment on one of such classes, and was there- 
fore void; third, that the allocation of the surplus was an illegal use of such 
funds and was void; and, fourth, that such allocation and classification were 
made under the assumed authority of the Act of June 16, 1919, entitled, “An Act 
relating to fraternal beneficiary societies and providing that funds and assets 
shall be held for the benefits promised in its certificates” (Laws of 1919, p. 614), 
which act, they contend, is void for the reason that it violates sections 2 and 14 
of article 2 and section 13 of article 4 of the Constitution of Illinois and the 
Fourteenth Amendment of the Federal Constitution. 


[3] Concerning the first objection, it appears from the bill and answer that 
section 100 was adopted in 1917, and provided that any beneficial member in 
good standing, 70 years or more of age, who had become disabled so that he 
could not perform the ordinary duties of life, might, upon surrendering his cer- 
tificate for cancellation and releasing the society from all claims under it, with- 
draw from the society or as a beneficial member thereof, and upon complying 
with the regulations of the Executive Council in regard to such withdrawal and 
release should be entitled to receive, at the time he surrendered his certificate 
and furnished the release, a disability benefit equal to all benefit assessments 
paid by him on account of the certificate surrendered. This section, as we have 
stated, was repealed in the plan of readjustment adopted in 1929. By reason of 
age limitations it is apparent that no member joined the society after the adop- 
tion of this section who had attained the age of 70 before its repeal. Three of 
the complainants and interveners who joined the society prior to the adoption of 
section 100 had attained the age of 70 prior to June 6, 1929. They continued, 
however, as members of the society, and paid their dues and assessments after 
arriving at the age of 70. This was true of many others similarly situated. Prior 
to June 6, 1929, $7,950,494.55 had been paid in disability benefits under section 
100. These disability benefits were a voluntary additional burden assumed by 
the society in the twelve years of the existence of the by-law, and it is conceded 
that at the time of the readjustment in 1929 there were 45,000 members of the 
society who prior to June 6, 1929, had attained the age of 70 years, and were 
entitled under section 100, if they chose to do so, to withdraw at once from the 
society approximately $50,000,000. So far as complainants and all similarly sit- 
uated are concerned, there was no additional consideration for the granting of 
this benefit, and no provision was made for the collection of any additional 
amounts to make the additional payments. The only result of the by-law was 
to create a large liability, immediately due if demanded, with a possible serious 
reduction in the society’s degree of solvency. None of the complainants and in- 
terveners had made application for disability benefits, though three of them had 
reached an age when they were entitled so to do. Their certificates contained 
no provision for the payment of the disability benefits. They had no contract 
right or right of estoppel which made it unreasonable, arbitrary, or inequitable 
for the society to repeal the by-law, which was a menace to its solvency. The 
repeal therefore violated no vested rights in them and was not obnoxious to 
the constitutional inhibitions of the impairment of the obligation of contract, or 
deprivation of property without due process of law. United Order of Foresters 
v. Miller, supra. 


While the last-cited case, and numerous other well-reasoned authorities in 
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this country, seem to justify the rescission and cancellation of old age disability 
provisions as a proper exercise of the reserve power to amend where such course 
is necessary to save the solvency of the society, the interveners here do not 
bring themselves within a situation requiring that we decide whether such 
power exists. 

The second contention is that the readjustment, by applying rates to mem- 
bers joining the society before July 1, 1919, at their attained ages and to those 
joining after that date at age of entry, was unreasonable, discriminatory, and 
void. The determination of this contention requires a consideration of the con- 
dition of the society at the time of such readjustment. 

When it became evident in 1919 that the method of operation of the society 
was unsound, because based upon a table of rates which were insufficient, it 
would have been a reasonable regulation to require all the members of the asso- 
ciation to begin over at that time, and to pay assessments at rates fixed accord- 
ing to the ages of the members at the date when the change of rates occurred. 
Case v. Supreme Tribe of Ben Hur, supra; Funk v. Stevens, supra; Thomas v. 
Knights of Maccabees, 85 Wash. 665, 149 P. 7, L. R. A. 1916A, 750, Ann. Cas. 
1917B, 804; Reynolds v. Royal Arcanum, 192 Mass. 150, 78 N. E. 129, 7 L. R. A. 
(N. S.) 1154, 7 Ann. Cas. 776; Hollingsworth v. Royal Arcanum, 175 N. C. 615, 
96 N. E. 81, Ann. Cas. 1918E, 401; Supreme Lodge Knights of Pythias v. Mims, 
supra; Supreme Lodge Knights of Pythias v. Smyth, supra. Such an increase of as- 
sessments would have been no hardship whatever, in a legal sense, upon any 
member, however it may have affected him economically, for each would have 
been raised proportionately to all the rest, would have to pay no more in the 
future than experience had shown to be necessary to pay the cost of his insur- 
ance at his attained age, and he would have had the protection of the insurance 
which he had carried during the previous years at less than its cost. This was 
not, however, the plan adopted. Each member was re-rated, not according to his 
attained age at the time, but according to his age when he became a member. 
This was no remedy for the condition which existed and resulted only in the 
postponement of the evil day. 


The whole plan of readjustment remained subject to the original vice that 
the great majority of the members were paying at rates insufficient to meet the 
obligations of the certificates. There were nearly 1,000,000 members, perhaps 
more, on July 1, 1919, who had been admitted prior to that date. Almost the 
entire amount contributed by these members had been exhausted in the payment 
of matured certificates of others, leaving nothing to pay certificates subsequently 
maturing, except future assessments and the surplus accrued on all the certifi- 
cates, amounting in the aggregate to $2,000,000. Each member of the several 
hundred thousand who constituted the society on July 1, 1919, was required to 
pay, and did pay, only an inadequate rate, because it was the rate specified in 
the table of rates for the age at which he had entered the society, perhaps 1 or 
20 or 30 years earlier. His rate at 45 years, if he had been a member for 20 
years, was the same as that of a member 25 years old who had become a mem- 
ber after July 1, 1919; that is, in such case each would pay the same rate, $1, 
the rate for age 25 years, while the table of rates adopted fixed a rate of $2 for 
age 45 years. Of two men each 45 years old, the new member would pay $2, 
while the old member, if he had been admitted 25 years, would pay only 85 cents. 
The two should have paid the same rate, because the surplus which had accu- 
mulated was so small as to have no practical effect in the determination of rates. 
The cost of insurance of two men of the same age would therefore be the same 
and the rate paid for it should have been the same. 


No attempt was made in 1919 to establish a reserve fund, and no regulation 
was adopted in regard to the $2,000.00 which had accumulated from the pay- 
ments of the members before July 1, 1919. After that date the members of the 
society paid their assessments at the rates fixed by amended section 42. New 
members were admitted to the number of more than 420,000, who paid assess- 
ments at the rates fixed by the by-laws. After operation for less than 10 years 
under section 42 had produced the condition indicated by the figures which have 
been cited in regard to receipts, disbursements, surplus, deficit, and per cent. of 
solvency, the amendment of 1929 was adopted to put the business of the society 
on a more satisfactory basis. The following extract from the answer of the 
defendants throws further light on the condition of the society when the Head 
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Camp, at its meeting beginning on June 4, 1929, took the action complained of in 
this proceeding: 

“The defendants, further answering, state that on December 31, 1928, of 
assets to liabilities, which represents the difference between present assets plus 
present value of future payments as related to the present value of insurance in 
force as here shown for respective years, as follows: December 31, 1917, 34.99; 
December 31, 1923, 55.97; December 31, 1924, 55.89; December 31, 1925, 55.60; 
December 31, 1927, 54.17; December 31, 1928, 51.95. 

_ “The defendants, further answering, state that the members joining the so- 
ciety since July 1, 1919, paid into the benefit fund of the society, up to the close 
of 1928, $17,822,900. The claims accruing among that class of members amounted 
to $6,150,500. The reserve accumulation upon that business on said date was 
$8,979,869. This leaves a surplus of $2,692,531 paid in by the members joining 
since July 1, 1919, after paying their claims and setting up the required reserve, 
which amount remained in the benefit fund and was allotted by the 1929 Head 
Camp to the members joining the society prior to July 1, 1919. 

“The defendants, further answering, state that on December 31, 1928, of the 
members joining prior to July 1, 1919, there was at ages 27 to 66, inclusive, a 
total of $963,238,000 of insurance in force. The present value as of that date of 
that insurance was $450,393,637.24. The present value of the future contribu- 
tions from that group of insurance was on December 31, 1928, $174,150,515.04, or 
a ratio of assets to liabilities of 38.66. 

“The defendants, further answering, state that on December 31, 1928, of the 
members joining prior to July 1, 1919, there was at ages 67, 68, and 69 a total 
of $77,358,000 of insurance in force, the present value of which was $53,135,903.95. 
The present value of the future contributions to be received from that group of 
insurance was $10,504,158.60, or a ratio of assets to liabilities of 19.76. 

“The defendants, further answering, state that on December 31, 1928, of 
the members joining prior to July 1, 1919, there was at age 70 and over, a total 
of $88,323,000 of insurance in force. The present value of that insurance was 
$76,526,589.75. The present value of future assessments from that group of 
business was $9,714,126.08, or a ratio of assets to liabilities of 12.69. 


“The defendants, further answering, state that the rates in force on De- 
cember 31, 1928, would pay on each $1,000 of promised benefits outstanding, 
$519.50. Under said rates in force at said time (there being no provision for the 
payment of $480.50 on each $1,000 of promised benefits outstanding, based upon 
12 assessments per year), on December 31, 1928, the total assets, actual and con- 
tingent, were $354,401,629.40; total liabilities, contingent, $678,544,427.50; ratio of 
assets to liabilities, 52.23 per cent.; accrued claims $3,692,404.23; ratio of total 
assets to total liabilities, 51.95 per cent.; deficiency in reserve as of the date last 
above referred to, $327,835,202.33. On the 3lst day of December, 1928, the total 
admitted assets amounted to the sum of $39,230,746.73. In order for the defend- 
ant society to be able to pay the full amount of the certificates as they matured, 
according to the rates in force on said 3lst day of December, 1928, outstanding 
as of the date last above set forth, based on 12 assessments per pear, the said 
defendant society should have had on hand at said date the sum of $327,835,202.33. 
The insurance in force as of December 31, 1928, amounted to the sum of $1,697,- 
700,000. The amount of funds on hand on the 3lst day of December, 1928. less 
accrued and unpaid claims, was $39,230,746.73.” 


The appellant Edward W. Jenkins became a member of the society on Jan- 
uary 6, 1906, at the age of 34 years, and received a certificate for $2,000. He paid 
benefit fund assessments at the rate of 75 cents a month for each $1,000 accord- 
ing to the rate prescribed in the table of 1903 until July 1, 1919, and at the rate 
of $1.30 a month for each $1,000 from July 1, 1919, according to the table effective 
on that date, to June 1, 1929, making a total of $538.70 for $2,000 of insurance 
for 23 years. The appellant William H. Taylor became a member of the society 
on February 2, 1898, at the age of 25 years, and received a certificate for $2,000. 
He paid benefit fund assessments at the rate of 40 cents a month for each $1,- 
000 to January 1, 1904, according to the table of rates at the time he was ad- 
mitted, of 50 cents a month for each $1,000 from January 1, 1904, to July 1, 1919, 
and at the rate of $1 a month for each $1,000 from July 1, 1919, to June 1, 1929, 
a total of $462.80 for $2,000 of insurance for 31 years. The appellant John 
Braunniger became a member of the society on June 12, 1905, at the age of 38 
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years. He received a certifieate for $2,000 and paid as benefit assessments to 
July 1, 1919, at the rate of 85 cents a month for each $1,000 and from July 1, 1919, 
to June 1, 1929, at the rate of $1.50 a month for each $1,000, a total of $625.90 
for $2,000 of insurance for 24 years. The appellant Thomas Purviance became a 
member of the society on April 15, 1898, at the age of 40 years. He received a 
certificate for $3,000, and paid as benefit fund assessments at the rate of 50 cents 
a month for each $1,000 to January 1, 1904, at the rate of 90 cents for each 
$1,000 from January 1, 1904, to July 1, 1919, and at $1.50 a month for each $1,000 
from July 1, 1919, to June 1, 1929, a total of $1,086 for $3,000 insurance for 31 
years. The appellant John W. Upchurch became a member of the society on 
May 29, 1895, and received a certificate for $2,000. He paid as benefit fund 
assessments at the rate of 45 cents a month for each $1,000 to January 1, 1904, 
at the rate of 80 cents a month for each $1,000 from January 1, 1904, to July 
1, 1919, and at the rate of $1.45 a month from July 1, 1919, to June 1, 1929, a total 
of $699.10 for $2,000 of insurance for 34 years. 


The rate actually paid by these appellants for the insurance they have car- 
ried during the time they have been members of the society, ranging from 23 to 
34 years, has been $7.47 for Taylor, who became a member at the age of 25 
years; $11.71 for Jenkins, who became a member at the age of 34 years; $10.28 
for Upchurch, who became a member at the age of 37 years; $13.04 for Braun- 
niger, who became a member at the age of 38 years; $11.68 for Purviance, who 
became a member at the age of 40 years. These figures illustrate the inequality 
and unfairness of the readjustment of 1919 in applying the rates to the ages of 
admission of the members, instead of to their attained ages. Where the amounts 
theretofore paid had been entirely consumed by the cost of insurance, it would 
necessarily cost as much to carry the member in the future as it would a new 
member of the same age, and the same rate should apply to both. 


[4-6] The condition confronting the society in June, 1929, justified grave 
apprehension as to its continuing ability to meet its obligations as they matured. 
The danger of insolvency may not have been immediately imminent, but the ten- 
dency in .that direction was sufficiently apparent to require those charged with 
the duty of managing the affairs of the society to act to prevent the threatened 
disaster. Though the society had funds of more than $39,000,000 on hand, the 
basis on which it was operating was unsound and unsafe, and the reason of the 
unsoundness and danger was the want of uniformity and equality in the relation 
of the members to the society. The society was organized upon the principle of 
equality and mutuality among its members, and where that principle has been 
departed from the welfare of the society requires a readjustment of its affairs 
to restore the condition of mutuality and equality. Its power to amend its by- 
laws includes the power to raise the rates to such point as is necessary to enable 
it to go on, and this although the by-laws expressly provide that each member 
shall pay the same amount on his assessment so long as he remains a member. 
Supreme Lodge Knights of Pythias v. Mims, supra; Supreme Lodge Knights of 
Pythias v. Smyth, supra. Even a change from the assessment plan of insurance to 
the legal reserve flat premium plan is within the power of a fraternal beneficiary 
society, where the right to amend the by-laws and to find the members by after- 
enacted by-laws is reserved by the contract of insurance. Wright v. Minnesota 
Mutual Life Ins. Co., 193 U. S. 657, 24 S. Ct. 549, 48 L. Ed. 832. 

The appellants concede the right of the society to increase rates where the 
right has been reserved in the by-laws and in the benefit certificates, and the au- 
thorities hold that the Legislature may change the statutes affecting such com- 
panies within constitutional limitations, and the companies may change the by- 
laws under a power expressly reserved where the action is not fraudulent or ar- 
bitrary. Messer v. Grand Lodge A. O. U. W., 180 Mass. 321, 62 N. E. 252; De- 
laney v. Grand Lodge A. O. U. W., 244 Mass. 556, 138 N. E. 918; Reynolds v. 
Royal Arcanum, supra; Hollingsworth v. Royal Arcanum, supra; Supreme Coun- 
cil of Royal Arcanum v. Green, 237 U. S. 531, 35 S. Ct. 724, 59 L. Ed. 1089, L. 
R. A. 1916A, 771; Thomas v. Knights of Maccabees, supra. Though the increase 
of the assessment should be so great as to make the insurance unprofitable and 
prohibitive to old members, that fact, alone, would not make the rate unreason- 
able, if the assessment is no more than experience has shown is necessary to 
meet the cost of the insurance at the attained age of such members. It may 
be, and in this case it is the fact, that insurance has been furnished in the past 
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at rates below cost, members have lived and had the value of their assessments 
in the protection given them, and when it is found that each must pay in exact 
accord with the risk the society has assumed in carrying them they cannot 
complain. Case v. Supreme Tribe of Ben Hur, supra; Supreme Lodge Knights 
of Honor vy. Bieler, 58 Ind. App. 550, 105 N. E. 244; McClement v. Supreme 

Court, I. O. F., 222 N. Y. 470, 119 N. E. 99; Everett v. Catholic Benevolent Le- - 
gion, 236 N. Y. 62, 142 N. E. 291; Funk v. Stevens, supra. 


[7] In applying increased rates it was necessary to give consideration to the 
previous inequality of contributions, so that no member should have an advan- 
tage over another, but every member should have the benefit of his contributions 
to the benefit fund in proportion to the amount of his payment. Section 42 pro- 
vided for the establishment of a reserve fund, into which would be transferred 
from the benefit fund as of July 1, 1929, a sum equal to the level permanent re- 
serve based on the Modern Woodmen of America table of mortality and 4 per 
cent. on all insurance in force on said date, which became effective as new insur- 
ance subsequent to July 1, 1919, and, immediately following the annual valuation 
as of December 31 in each calendar year, such sum as should represent the ac- 
cretion to reserves for the previous year upon all certificates for new insurance 
issued subsequent to July 1, 1919, this reserve fund not to be drawn upon for 
any purpose except the withdrawal of reserves on individual certificates the re- 
serves for which were included in the fund, which was to be maintained sep- 
arate and distinct from other assets in trust for the protection and payment of 
the sums agreed to be paid as expressed in certificates the reserves for which 
were included in the fund. All certificates for new insurance issued subsequent 
to July 1, 1919, were required to be valued on the net level premium basis an- 
nually as of December 31, and to be upon the standards of mortality and interest 
employed in the calculation of contribution rates. The required reserves as de- 
termined by such valuation were to be maintained at all times and assets re- 
presenting them to be carried in the reserve fund. Certificates issued after 
July 1, 1929, at attained age rates in exchange for prior issues surrendered or 
canceled, or for paid-up insurance, as provided in the by-law, were to be deemed 
certificates for new insurance, and reserves for such certificates were to be 
transferred to the reserve fund. All certificates issued after July 1, 1919, whe- 
ther an initial certificate of a new member or issued to replace one canceled, 
were based on adequate rates, and the reserve necessary to the maturity of such 
certificates was thereby provided. Was this plan discriminatory and unreason- 
able? In the consideration of this problem it is necessary, first, to call attention 
to certain established and recognized principles of life insurance as applicable to 
the society here involved. 

Life insurance by the assistance of mortality tables has been reduced sub- 
stantially to mathematical calculation. The benefits paid to beneficiaries are 
usually denominated “insurance cost.” Cost is established by mortality tables 
and invariably increases with age. It has nothing to do with insurance rates. It 
is the toll annually taken from the insurer’s assets. To make payment of cer- 
tificates secure, rates must be so fixed and paid as to insure a sum sufficient to 
meet insurance cost. Mortality tables are drawn from past experience and 
show the number of deaths per thousand persons occurring at each age. This 
number advances as the age advances. From this table it is possible to deduce 
with accuracy the usual length of life. This period is termed expectancy. In- 
surance cost is the sum necessary to be paid in during the period of expectancy 
to amount, with interest accretions, to the face of the policy. Two methods are 
recognized in fixing the rates of such payments—the “step” rate and the “level” 
rate. The former is based on the principle that the insured pays only so much 
as the society may require to meet its death losses for that year in the member- 
ship of the age of the insured. This is also called “current cost” rate. Since 
the death rate among members of the age of the insured increases as that 
class grows older, the payments of the insured increase, until in late life they 
become very high, though the total of all his payments but meet the cost of his 
insurance. By the second plan, or “level” rate plan, the insured begins at once 
to pay an amount each year which will in the period of his expectancy be suff- 
cient, with interest accretions, to pay the face of his policy. Whether the “step” 
or “level” rate plan is used, the total amount paid is the same. 


In a fraternal benefit society, where all matured certificates are to be paid 
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out of a benefit fund and the rights and obligations of the members are mutual, 
each being an insurer and an insured, it is necessary that the payments shall be 
mutual. “Mutuality” is a term which designates payment for insurance in exact 
proportion to its cost. If a fraternal benefit society lacks mutuality in payment 
for the insurance afforded, it faces inevitable ruin. If some pay adequately and 
others do not, there is still want of mutuality, and the financial ruin of the so- 
ciety, though postponed, is none the less inevitable. It follows that in any re- 
adjustment of rates it is necessary to the continued existence of the society 
that there be mutuality; i. e., that each member pay his total insurance cost, 
whether by the “step” or the “level” rate. It is the duty of the society to re- 
adjust its rates on that basis as soon as it discovers want of mutuality. Ex- 
perience has shown that upon no other basis can a fraternal benefit society or 
any other insurance organization continue. 


The Modern Woodmen of America is a mutual fraternal benefit society. 
Its members are its insurers as well as the insured. All who enter it must be 
held to know what is indisputably shown by the very nature of the purpose of 
the enterprise. If one hundred men mutually agree to pay each other $1,000 
at death, the $100,000 must be gathered from the promisors if all are to be paid. 
Adding a member to the one hundred does not change the situation, for with 
each additional member comes an additional obligation to pay $1,000 to his 
beneficiaries. While the one hundred and first man mutually agrees to help pay 
the death losses of the one hundred, each of the one hundred has his obligations 
increased by the addition of such new member, and, if there be not contributed 
enough to pay all, it but postpones the evil day to add to the membership. 
The theory for so many years adopted by fraternal benefit associations, that the 
society would continue solvent indefinitely by the addition of new blood, is as 
fallacious as that of the merchant who thought he could succeed by selling goods 
below cost if he only sold enough of them. Individuals joining a society of this 
sort are not dealing in a contract at arm’s length, each concerned only in the 
promise of others to pay, but, as expressed in Supreme Lodge Knights of Pythias 
v. Mims [241 U. S. 574, 36 S. Ct. 702, 704, 60 L. Ed. 1179, L. R. A. 1916F, 919] 
supra, “they are joining a club the members of which have to pay any benefit 
that any member can receive. The corporation is simply the machine for collec- 
tion and distribution. * * * The essence of the arrangement was that the mem- 
bers took the risk of events.” 


[8] The certificate is not a contract to pay a certain amount at all events 
on the payment of a stipulated sum, but as a part of that contract appellants 
agreed to be bound by any by-law subsequently adopted by the order, subject 
only, as hereinbefore stated, to the condition that it be not unreasonable or 
tainted with fraud. The early policy pursued by this society spelled certain 
ruin. Surely no one can have a vested right in a disaster. There was in this 
readjustment of rates, therefore, no violation of contract rights of appellants. 
Delaney v. Grand Lodge, 244 Mass. 556, 138 N. E. 918; Knights of Pythias v. 
Mims, supra; Funk v. Stevens, 102 Neb. 681, 169 N. W. 6, 11 A. L. R. 639; 
Thomas v. Knights of Maccabees, supra. 


It is argued, however, that it is unreasonable and discriminatory to so raise 
the rates of members joining the society prior to July 1, 1919, as to cause them 
to carry the entire burden of the mistakes of the whole society, and that such 
amounts to an unjust and unreasonable classification. Counsel cite, as support- 
ing this contention, Tusant v. Grand Lodge, 183 Iowa, 489, 163 N. W. 690, L. 
R. A. 1918F, 452; Case v. Supreme Tribe of Ben Hur, supra; Ebert v. Mutual 
Reserve Fund Life Ass’n, 81 Minn. 116, 83 N. W. 506, 834, 84 N. W. 457; and 
Benjamin v. Mutual Life Ass’n, 146 Cal. 34, 79 P. 517. In the last two cases 
cited the defendants were mutual life insurance companies; in the first two 
they were fraternal benefit associations. The Benjamin Case is to be disting- 
uished from the instant case in that two antagonistic classes were built up, with 
different rates of assessment on the same age. Likewise in the other three 
cases cited elasses had been formed which were antagonistic. In the instant 
case two classes existed in this society prior to July 1, 1929, by reason of the 
inadequate rate adjustment of 1919, when the representatives of the member- 
ship voted an adequate rate on members to come in in the future and an in- 
adequate rate on themselves. The readjustment of 1929 removed this distinction 
and placed all members on an adequate rate. The views expressed in the Tu- 
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sant Case and other above cases cited by appellants, concerning the power of a 
fraternal benefit society to so raise its rates as to put all members on an ad- 
equate basis, are not in accord with the weight of authority in this country. 
United Order of Foresters v. Miller, supra; Knights of Pythias v. Smyth, supra; 
Reynolds vy. Royal Arcanum, supra; Thomas y. Knights of Maccabees, supra; 
Funk y. Stevens, supra; Fowler v. Sovereign Camp W. O. W., 106 Neb. 192, 
183 N. W. 550; Hollingsworth v. Royal Arcanum, supra; Delaney v. Grand 
Lodge, supra. 

It is argued that the rates of all members should have been raised, and that 
it is unreasonable to raise only those entering before July, 1919. This argument 
seems to concede that the society was empowered in 1919 to so raise the rates 
on all members that each would be on an adequate rate, and that such an 
adjustment would not be unreasonable. What was done was to adopt an ad- 
justment plan which put future members on an adequate rate but left the then 
members on a still inadequate rate. Thus two classes were created, each paying 
a different character of rate. This was wanting in mutuality. Therefore, when 
the membership as it stood on July 1, 1919, was in 1929 moved up to an ade- 
quate rate, that was done, merely, which it is conceded should have been done 
in 1919. Thus class distinction in membership was removed. Members on July 
1, 1919, continued for ten years to receive the benefit of insurance for which they 
were not paying an adequate rate, while those coming in afterward were re- 
quired to pay a higher rate for the same insurance. Legally, therefore, the older 
members cannot complain. 

To increase the number of assessments or impose on those joining since 
July, 1919, a higher rate would be to require them to pay more than the cost 
of their insurance, again destroying mutuality, with the result that those mem- 
bers would be driven out of the society, leaving those only who have not been 
paying an adequate rate, and who would then be without the benefit of the 
assistance which they have enjoyed for the last ten years without paying in 
full for it. From the membership coming in since 1919 has come a large part 
of the more than $39,000,000 surplus allotted in the adjustment of 1929 and to 
which reference will be further made in this opinion. 

This plan of adjustment did not create two classes of members, as supposed, 
but, on the contrary, consolidated two classes then existing. Section 42 authorizes 
the putting aside of a reserve fund for all new insurance after 1919. New insur- 
ance includes all members joining before 1919 who exchange their certificates 
for new ones on an adequate rate. There is thus, in fact, but one reserve fund. 
Those who do not accept the “level” rate are required only to pay the current 
cost of their insurance, and so, of course, contribute nothing to a reserve fund. 
There is, however, but one benefit fund. All certificates maturing have equal 
right to be paid out of that fund so long as it exists, and this even though re- 
serves built up by those contributing on the “level” rate must be invaded to make 
such payment, for such is of the foundation structure of a fraternal benefit society. 
All death claims must be paid as they accrue so long as the society has in its hands 
funds collected for that purpose sufficient to pay such claims. No attempt has 
been made in the adoption of section 42 to change this condition. Reserves are 
the accumulating residue after paying the insurance cost of each certificate, and 
in a fraternal benefit society are subject, if needed, to be applied to the payment 
of any death claim. The Tusant Case, relied on by the appellants, is an example 
of an attempt to create antagonistic classes with death losses chargeable only to 
each class. Such is not the effect of the readjustment plan here. 


But counsel say this is a hardship on the older members, who must either pay 
an advanced rate or go on the “step” rate plan, which will become prohibitive or 
accept a paid-up policy of but a fraction of the face of the certificate or smaller 
cash surrender value. As we have seen by the various clauses of section 42 such 
rerated member is given an election from a number of plans, each of which 
either decreases the value of his certificate or increases the amount he must pay. 
But this while hard for many of the older members to meet does not render the 
plan unreasonable or discriminatory. Knights of Pythias v. Mims, supra; Delaney 
v. Grand Lodge, supra; United Order of Foresters v. Miller, supra; Reynolds 
v. Royal Arcanum, supra. These members have had the benefit of insurance for 
themselves and their families for many years at very much less than its cost 
to the society. Their certificates, while they have produced no income, have pro- 
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vided against the risk of death. Expressed in the words of Mr. Justice Holmes 
in Knights of Pythias v. Mims, supra: “For many years the plaintiff has been 
insured, and although by what he is not likely to regard as bad fortune his bene- 
ficiary has not profited by it, she would have if he had died. As he happily has 
lived, he has to bear the burdens incident to the nature of the enterprise into which 
he went open-eyed.” So long as the society found its funds increasing, appellants 
were able to enjoy indemnity at less than cost. With the approach of the in- 
evitable demand for equation, they find themselves forced to pay that which 
was during the years omitted. Though regrettable, there is no other way. The 
society is merely the machine for collecting the benefit funds and disbursing them. 
It has no money. All certificates must be paid out of benefit funds collected. 
It would not be equitable to require those already paying their full share to help 
pay for the appellants that which they have not paid during the years gone. Section 
42 is not void. 


The third contention is that the allocation of the surplus was void. This 
was an allotment of credits to the certificates of members who joined prior to 
July 1, 1919. The allocation was as follows: In compliance with the plan of 
readjustment, the sum of $8,979,869 of the funds on hand was set aside as a 
reserve for the members who joined the society since 1919; the sum of $7,342,538.73 
was set aside out of the funds of the society on hand to make up the deficiencies 
in payments for a period of one year from and after July 1, 1929, for those who 
joined the society prior to July 1, 1919, and who are under the age of 67 years 
and who are not paying current cost; and the sum of $22,908,339 was set aside 
out of the funds of the society to make up deficiencies in payments for a period 
of six months from and after July 1, 1929, by those who were 67 years of age 
and over and to take care of the various options for those members who have 
reached the age of 67 years and over it is argued that this was an unwar- 
ranted and illegal diversion of the surplus. 


[9, 10] The surplus fund is that portion of the benefit fund derived from 
the payment of assessments for death and disability benefits in excess of such 
claims. In the first place, it must be remembered that this was not a disbursement 
at all. The society did not part with any of this fund, nor was it transferred 
to the general fund, the only other fund maintained by a fraternal benefit society. 
The society had all the fund after the so-called allocation just as it had it all 
before. The allocation, so far as the transfer of funds was concerned, was merely 
a matter of bookkeeping. The nearly $9,000,000 placed to the credit of the certi- 
ficates of those joining the society after July 1, 1919, as a reserve, was a part 
of nearly $12,000,000 surplus arising out of the payments of such members. As 
it was designated a reserve to meet the payment of the certificates of those mem- 
bers, it cannot be said to be a diversion from the purposes for which it is held. 
The sum of $7,342,538.73 credited ‘to the certificates of those under 67 was a 
credit to the purpose of meeting deficiencies in the benefit fund to be derived from 
those certificates during the year in which such members might cancel the old and 
take up new certificates. This cannot be said to be a diversion of the benefit fund. 
The substance of what was done was a matter of bookkeeping. The argument that 
it is to pay premiums is without force. It was an increase to that amount in the cre- 
dit of those certificates in the benefit fund. It is to be used to pay death claims of 
such members. The sum of $22,908,339 to those over 67 was to cover a like purpose 
for the six-month period in which they might make election from the plans offered 
and for the pay ment of the various options when selected. Such credits were similar 
to those made to members under 67, and cannot be said to be diversions. Clearly, 
paid-up insurance and cash surrender payments are proper uses of the benefit 
fund. Such are of the purposes for which the benefit fund is held. The so-called 
allotment is not open to this objection. 


[11] It is also argued that this allotment is in violation of the rights of all 
the members; that the surplus fund was collected from all the members and all 
had an interest in it in proportion to the money they paid in. In so far as the 
members paid any part of the surplus this is true, but the mortality tables show 
that no member over 60 has contributed anything to this surplus, but their pay- 
ments have gone to pay insurance cost. This so-called surplus is only that part 
remaining after insurance cost is paid. Of the $39,000,000 on hand, over $16,000,000 
is interest on the benefit fund paid in since 1919. Over $12,000,000 of it represents 
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lapses since 1919. Nearly $12,000,000 of it represents surplus over insurance cost 
paid in by those joining the society since 1919. On this they are alloted but ap- 
proximately $9,000,000. Most of this so-called surplus is allocated to the older 
members. While it is probably impossible to make an allocation, such as here 
made, in a manner equally fair to all, yet only those whose contributions are in 
excess of current insurance cost have any claim to the surplus created. United 
Order of Foresters v. Miller, supra; Thomas v. Knights of Maccabees, supra. 
Those over 67 who have no claim to it at all receive more than half of it. Those 
thus losing most heavily, if it can be said there is a loss, are those joining after 
July 1, 1919, who are not complaining. It must be remembered that, after all, 
in this allocation there is no actual disbursement of the funds of the society except 
to those taking the cash surrender value of their certificates, which is a proper 
charge against the benefit fund where authorized by the by-laws, whether such 
fund has been allocated or remains as one entity. All certificates maturing after 
this adjustment may, as before, call on that fund for payment where necessary. 
The security of the beneficiaries is not affected by the allotment, but is greatly 
enhanced by the plan of adjustment. 

[12] There remains the fourth contention of the appellants, that in adopting 
section 42 the society had no authority other than the act of 1919 (Laws 1919, p. 
614), relating to fraternal beneficiary societies, hereinbefore mentioned, and that 
such act is unconstitutional. The appellees in their answer deny that this act is the 
only authority for the adoption of section 42, and allege that in so doing they 
were acting within the powers conferred by the society’s charter and by the laws 
. the state of Illinois, including said act of 1919, the invalidity of which they 

eny. 

Section 1 of the Act of 1893, as amended by Laws 1923, p. 415, relating to 
fraternal beneficiary societies (Smith’s Stat. 1929, p. 1714), provides: “Any such 
society, order or association may create, maintain and disburse a reserve fund 
in accordance with its constitution and by-laws. Such reserve fund, if any, shall re- 
present certain prescribed accumulations or percentage, retained for the benefit 
of its members or their beneficiaries, and no part thereof shall be used for ex- 
penses, nor for any purpose except the payment of death and disability claims. 
* * * Any such society shall have the power to give a member on attaining 
the age of seventy (70) years, all or such portion of the face value of his certi- 
ficate as the laws of the society may provide. The fund from which the pay- 
ments of such benefits shall be made, and the fund from which the expenses of 
such society shall be defrayed, shall be derived from assessments or dues collected 
from its members. Any fraternal benefit society which shall collect and maintain 
a reserve fund may, by its constitution and by-laws, grant to its members such 
extended and paid up protection, or such withdrawal equities, or such cash loan 
privileges, as shall not exceed in value, the portion of the reserve to the credit 
of such member or members to whom such grant is made.” 

It seems clear that the appellee society had ample power under this act to 
effect a readjustment such as here attempted. Under the authorities herein cited, 
it became the duty of the society, when it became evident that the methods of its 
operation were unsound, to readjust its affairs so that it would proceed on a 
sound basis. This it had authority under the general act of 1893 to do. This 
being so, it does not become necessary to consider the validity of the act of 1919 
assailed. 

We find no error in the decree of the circuit court, and it will therefore be af- 
firmed. 

Decree affirmed. 


PLUMLEY v. BROTHERHOOD OF AMERICAN YEOMAN. 
No. 40099. 
Supreme Court of Iowa. March 11, 1930. 
229 Northwestern Reporter 727. 

1. INSURANCE—CERTIFICATE WAS NOT CARRIED IN FORCE UNDER 
BY-LAW RELATING TO PAID-UP OR EXTENDED INSURANCE, 
WHERE INSURED ELECTED TO TAKE UNDER OPTION RELATING 
TO CASH WITHDRAWAL OR LOAN VALUE. 

Where insured elected to take under option relating to cash withdrawal or 
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loan value rather than paid-up protection or extended protection, certificate of 
membership in fraternal beneficiary association was not carried in force after tefault 
in monthly payment by reason of by-law relating to paid-up or extended insurance 
on default of payment, ard Leneficiary could not rely on such by-law. 

(For other cases, see Insurance, Dec. Dig. § 750.) 


2. INSURANCE—NO PART OF LEGAL RESERVE WAS AVAILABLE TO 
INSURED TO CARRY CERTIFICATE IN FRATERNAL BENEFICIARY 
ASSOCIATION IN FORCE. Code 1927, § 8781). 

Net cash value or legal reserve under Code 1927, § 8781, which must be de- 
posited in securities by insurance association with commissioner of insurance was 
not available to insured for purpose of carrying certificate of membership in frater- 
nal beneficiary association without lapse or forfeiture, since no individual certifi- 
cate holder has an individual right in any part of legal reserve. 

(or other cases, see Insurance, Dec. Dig. § 750.) 


3. INSURANCE—BY-LAW REQUIRING PAYMENT OF “ARREARAGES” 
ON REINSTATEMENT FOLLOWING SUSPENSION WAS WITHIN 
POWER OF FRATERNAL BENEFICIARY ASSOCIATION AS REASON- 
ABLE REGULATION OF INTERNAL AFFAIRS. 

It was within power of fraternal beneficiary association to enact by-law re- 
quiring payment of all “arrearages” on reinstatement following suspension, as 
reasonable regulation of its internal affairs. 

(For other cases, see Insurance, Dec. Dig. § 760.) 


4. INSURANCE—ARREARAGES PAID ON PREVIOUS REINSTATEMENT 
WERE NOT AVAILABLE TO CARRY CERTIFICATE IN FRATER- 
NAL BENEFICIARY ASSOCIATION PAST LAPSE OR FORFEITURE. 
Where certificate in fraternal beneficiary association had been in suspension 

several times during the five years of its existence, and each time there was a 

suspension there followed a reinstatement on by-law terms specified in contract, 

which included payment of all arrearages, no part of fund resulting from such 
arrearages was available to carry certificate past lapse or forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

5. INSURANCE—UNPAID DIVIDENDS WERE NOT CREDITS SUBJECT 
TO APPLICATION AS PAYMENT OF PREMIUMS TO PREVENT 
ar OF FRATERNAL BENEFICIARY ASSOCIATION’S CERTIFI- 
CATE. 

Money available for dividends was not money belonging in any sense to holder 
of certificate in fraternal beneficiary association, and were not credits subject to 
application as payment of premiums to prevent lapse. 

(For other cases, see Insurance, Dec. Dig. § 750.) 


6. INSURANCE—INTEREST INSURED PAID IN ADVANCE ON LOAN 
WAS NOT AVAILABLE TO CARRY CERTIFICATE AFTER DE- 
FAULT. 

Where holder of certificate in fraternal beneficiary association borrowed money 
on certificate, and paid interest in advance, such interest was not money in hands 
of society belonging to insured, and was not available to carry certificate after 
default in payment of monthly assessment. 

(For other cases, see Insurance, Dec. Dig. § 750.) 


7. INSURANCE—INSURER’S RECEIPT OF PAYMENT WITH APPLICA- 
TION FOR REINSTATEMENT OF CERTIFICATE DID NOT CON- 
STITUTE WAIVER OF FORFEITURE, IN VIEW OF BY-LAWS. 
Where by-laws of fraternal beneficiary association provided, in substance, that 

receipt of payments with application for reinstatement constituted reinstatement 

only when made in full accordance with by-laws of association relating to rein- 
statement, fact that, at time of attempted reinstatement, quarterly payment passed 
into possession of association pending approval of application for reinstatement, 

did not constitute waiver of forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 


Appeal from Municipal Court of Des Moines; J. E. Mershon, Judge. 
This is an action at law on a certificate of membership in the defendant society. 
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A jury was waived, and trial was to the court. There was a judgment for the 
plaintiff on one issue and against the plaintiff on the other. Both parties appeal. 
The facts appear in the opinion. 

Reversed on the appeal of the defendant; affirmed on the appeal of the plain- 
tiff. 

H. W. Pitkin and Geo. M. Faul, both of Des Moines, for appellant. 

A. D. Pugh, of Des Moines, for appellee. 

Grr, J. 

The plainitff is the named beneficiary in a certificate of membership issued to 
the deceased insured Isabella M. Lawallen, who died on December 30, 1928, at 
Des Moines, Iowa. The face of the certificate is $1,000. The plaintiff beneficiary 
is the mother of the insured. The defendant is a fraternal beneficiary association 
organized under the laws of the state of Iowa, with its principal place of business 
at Des Moines, and it is organized, not for profit, but for the sole benefit of its 
members and their beneficiaries. It has a lodge system, ritualistic work, and a 
representative form of government. 

This certificate upon which the suit was brought was issued October 1, 1923, 
and is No. 190231. It was issued in exchange for a former certificate, and is 
known as an “ordinary life certificate.” 

As is customary with such institutions, the contract between the insured and 
the association is made up of the application, the certificate, and the by-laws. The 
certificate in this case contains, indorsed upon it, a table of values, under and by 
virtue of which the parties agreed to the amount of, first, “paid-up protection ;” 
second, “cash withdrawal or loan value;” and third, “extended protection,” avail- 
able at the end of each year beginning with the third of the life of the certificate. 
The amounts of each of these three items vary from year to year, depending upon 
the length of time during which the certificate has been in force. 

In this particular case, taking into account the various items material thereto 
under the terms of the contract, there was available to the certificate holder at 
the end of the fifth year the following amounts: 

(1) “Paid-up protection,” $98.00. 

(2) “Cash withdrawal or loan value,” $35.00. 

(3) “Extended protection” in years and days, 3 years 362 days. 

This entire table was definitely indorsed on the certificate as a part thereof. 

The certificate contained the following in reference to said paid-up protection, 
cash withdrawal, or loan values and extended protection: “After the payment of 
monthly or other payments for three or more full years, one of the following 
options shall become effective.” 

Then follow five definite options, each specified and determined under a separate 
heading as follows: (1) Automatic Paid-up Protection: (2) Cash Withdrawal 
Value; (3) Extended Protection; (4) Automatic Monthly Payment Loans; (5) 
Cash Loan. 

It appears without dispute in this case that the insured elected to take advantage 
of the option provided in the fifth or “Cash Loan” option. The contract in relation 
thereto provides as follows: 

Upon the due assignment of this certificate and the deposit of the same with 
the Association while it is in full force, the Association will loan to the member 
named herein any amount within the loan value shown by the adjoined table; pro- 
vided, that the Association may defer such loan for a period not exceeding 60 
days from the date of the application therefor. The Association will furnish the 
form for the required assignment and upon completion of the loan will issue an 
official receipt for the deposit of the certificate. The loan will bear interest at the 
rate of six per cent. per annum, payable in advance to the end of the current cer- 
tificate year and annually in advance thereafter. 

“The values of the above options when exercised by the member, or on becoming 
effective at any time during the course of any year, shall be the values for the last 
completed certificate year prior to the exercise or the operation of such options. 


“If there is any indebtedness to the Association on account of, or secured by 
this certificate, the loan and cash values will be reduced by the indebtedness and 
the amount of the paid up, or the term of extended protection will be such as may 
be purchased by the remainder of the cash value applied as a single net premium.” 
(Writer’s italics.) 
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It will be noted that this certificate became effective October 1, 1923, and that 
five years thereafter, October 1, 1928, the insured had contracted loans on the cer- 
tifiacte in the sum of $35, which was the maximum cash withdrawal or loan value 
expressly provided for in the contract between the parties. By the express terms 
of the contract there would be no further cash withdrawal or loan value available 
to the insured until the end of the sixth year, October 1, 1929, when, under the 
terms of the contract, the insured would have been entitled to a cash withdrawal or 
loan value of $48. 

After the table, hereinbefore referred to, there appears on the contract the 
following: 

“The accumulations maintained upon this form are the usual reserves computed 
by the American Experience Table of Mortality and 4% interest, and the loan and 
cash withdrawal values and the values of the paid-up and extended protection are 
each equal to such reserves, less a surrender charge of not to exceed one per cent. 
of the face of the certificate. The first year’s protection under this certificate is 
term protection.” (Writer’s italics.) 

It will be noted from the foregoing that the contract between the parties 
specifically provided for a surrender charge, to be imposed by the association, in an 
amount not to exceed one per cent. of the face of the certificate, or, in this case, 
not to exceed $10. The certificate provided that the annual assessment rate should 
be $20.19, the quarterly rate $530, and the monthly rate $1.87, plus children’s home 
fund 10 cents, homestead dues 15 cents, or a total of $2.12 per month. 

The insured failed to make the monthly payment for October, 1928, due October 
1, 1928, and made no payments thereafter, and, by the terms of the contract, she 
became automatically suspended on the last day of October, 1928. Section 107 of 
the by-laws then in force provides, among other things, as follows: 

“Each and every member who shall fail to pay the regular payment, including 
his dues, on or before the last day of the month in which the same falls due, 
* * * shall be automatically suspended without any action on the part of any 
Homestead or any Officer or Officers of this Association and the certificate held by 
such member shall immediately be null and void and all payments made thereon shall 
be forfeited, notwithstanding any payments made to the local Correspondent after 
the date of such suspension unless the same are made in full compliance with the 
By-Laws of the Association relating to reinstatement of members. (Writer’s italics.) 

It will be noted that this provides an automatic suspension; that is to say, if 
payment is not made within the time provided, no action is necessary on the part 
of any one connected with the association to complete the suspension. An attempt 
was made to reinstate. 

It appears that the insured died from pneumonia contracted in connection with 
confinement. The child was born about a week before the death of the insured. 
The insured went to the hospital on December 23, 1928, where she remained until 
her death, just after midnight, December 30, 1928. 

On December 29th there was an attempt by the husband of the insured to make 
a quarterly payment of assessments on this certificate. The payment was refused, 
with the statement on behalf of the association that the insured was suspended. 
A reinstatement blank was procured, and it was filled out and returned to the 
society on the 29th. It was signed “Mrs. Isabel Mary Lewallen, Mrs. Oliver 
Parsons.” The insured was Oliver Parsons, and her maiden name was Isabel Mary 
Lewallen. 

The application for reinstatement contains, among other things, the following 
questions and answers: 

“5. Have you now any disease or disorder? If so, explain. No. 

“6. Have you had any sickness, injury, or operation since said Certificate was 
issued? No.” 

Then followed a renewal of all warranties in the original application, and then 
the following language: 


“If any statement or answer in this or in my original application, is not literally 
true, I agree that the certificate issued on said original application and my reinstate- 
ment under this application shall for that reason be null and void, ab initio.” 

This application for reinstatement did not reach the proper officer of the 
defendant association until after the death of the insured, and, of course, was 
not approved and did not become effective. The by-laws at that time expressly 
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provided that no reinstatement could be had except if and when the party was 
in good health. Among other things, the by-laws provided: 

“But no reinstatement of a member suspended more than thirty days shall 
become effective until the written warranty of good health is approved by the 
Medical Director, who shall have the right to require such evidence of good health 
as he deems advisable.” 

From the foregoing it clearly appears that the insured was in suspension at 
the time of her death, and that plaintiff can have no recovery whatever on this 
certificate, unless, as is contended by the plaintiff, the defendant society had in 
its possession money belonging to the insured which it was compelled to apply 
in carrying the certificate in force on and after the last day of October, 1928, 
to and including the 30th day of December, 1928, the date of the death of the 
insured. 

[1] I. By-law 107, a large portion of which has been hereinbefore quoted, 
contains as the closing sentence thereof the following: 

“Provided, however, if the certificate of a member which provides for paid-up 
or extended insurance on default of payments, after the payment by the member of 
the required payments for three or more full years, is suspended as herein provided, 
it shall be continued in force for the amount of the death benefit only and for the 
period provided by the terms of said certificate in the event of default of pay- 
ments by the member.” (Writer’s italics.) 

Attention is now called to the fact that this particular portion of the by-law 
applies to, first, “paid-up protection,” second, “extended protection,” and does 
not apply to “cash withdrawal or loan value”; and it will be recalled that the 
insured in this case elected to take under option 5, the cash withdrawal or loan 
value, rather than paid-up protection or extended protection. Having exercised 
this option, the certificate held by the insured did not “provide for paid-up or 
extended insurance,” but provided for “cash withdrawal or loan value.” The said 
portion of by-law No. 107 furnishes no assistance to the plaintiff. The certificate 
was not carried in force by reason thereof. Had the insured elected to take 
paid-up or extended insurance instead of cash surrender or loan value, a different 
question would arise. 

[2] II. Apparently it is the contention of the plaintiff that the reserve on the 
certificate, in the possession of the insurance association, must necessarily be applied 
by the association in carrying the certificate in force and preventing suspension 
thereof; that is to say, that the entire reserve on the certificate must be used in 
the payment of assessments applicable to the certificate holder, and must thus 
be applied before the certificate can lapse and become forfeited. 

The plaintiff produced an insurance actuary as a witness, who testified, in 
substance, that the reserve on this particular certificate at the end of the fifth 
year was $45.38 per thousand, and, inasmuch as the loan advance on the certificate 
only amounted to $35, it is the claim of the plaintiff that there was available in the 
possession of the association $10.38 with which to carry the certificate without 
forfeiture. Appropriate and vigorous objections were made to the introduction of 
this testimony. Assuming, without deciding, that the evidence was properly 
admitted, we pass to a consideration of the contention of the plaintiff concerning 
the legal reserve. 

The plaintiff refers to the following sections of the Code of 1927 pertaining 
to fraternal insurance: 

“8825. Valuation of certificates. The certificate written by any domestic fra- 
ternal beneficiary association operating under the provisions of the foregoing mor- 
tality table shall be valued in the same manner as provided in section 8654, except 
that such valuation shall be based upon the foregoing mortality table and four per 
cent interest. 


“If the society makes loans on its certificates, the valuation shall be based 
upon a mortality table not lower than the American table of mortality and four 
and one-half per cent interest. 


“8654. Valuation of Policies. As soon as practicable after the filing of such 
statement [annual statement], the commissioner of insurance shall ascertain the 
net cash value of every policy in force upon the basis of the American table of 
mortality and four and one-half per cent interest, or actuaries’ combined experience 
table of mortality and four per cent interest, in all companies organized under 
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the laws of this state. For the purpose of making such valuation he may employ 
a competent actuary, who shall be paid by the company for which the service is 
rendered; but the company may make such valuation and it shall be received by 
the commissioner upon satisfactory proof of its correctness. 

“8781. Certificates Permitted. Any fraternal beneficiary society issuing certifi- 
cates, based upon rates not lower than those required by the mortality table set 
forth in section 8823, may issue certificates providing for death benefits upon the 
term, whole life, or limited payment plan, in which event it shall maintain the required 
legal reserve on all such certificates, based on the standard adopted for the issuing 
of such certificates, which said reserve shall be set aside and held as a special 
ro ah fund for the exclusive benefit of the members contributing thereto. (Writer’s 
italics. 

“8782. Benefits. Any such society may grant to its members extended and 
paid-up protection or such withdrawal equities as its constitution and laws may 
permit, provided that such grants shall in no case exceed in value the portion of 
the reserve to the credit of the members to whom they are made.” 

From the foregoing it will be noted that, briefly stated, every certificate of 
membership issued by the defendant association must be valued in the same manner 
as policies of life insurance under the provisions of section 8654. The funds 
created by the association can be invested only as provided by law, and the 
securities are deposited with the commissioner. 

In the early day of such associations, no funds were kept on hand with which 
to pay losses, and assessments were made only as the payment of claims made 
the same necessary. Step by step all this was changed, until at length Legislatures 
required, by statute, the creation and maintenance, by suitable calls or assessments, 
of funds at least approximately sufficient to meet all certificates when they mature. 

The testimony on behalf of the plaintiff contains the following: “The net 
cash value as used in the Code in making our valuations is contrued to be the 
same as the legal reserve under the policy.” It is the contention of the plaintiff 
that the net cash value or legal reserve which must be deposited, in securities, by 
the insurance association with the commissioner of insurance, is available to the 
insured for the purpose of carrying the certificate without lapse or forfeiture. 

It will be noted that the law of Iowa contemplates, and the specific contract 
in this case permits, the defendant association to loan to the certificate holder a 
portion of this legal reserve, and apparently it is the position of the plaintiff that, 
because it is permissible to loan a portion of this legal reserve, the balance, if any 
of it not thus loaned, belonged to the insured, and is available for carrying the 
certificate past forfeiture. In this the plaintiff is in error. In the first place, all 
loans made are deducted from the face value of the certificate in the event the 
certificate matures. In the second place, this legal reserve is a fund which the 
law requires shall be created and maintained for the purpose of assuring the proper 
maturity of certificates, as a whole. The law requires that this fund be created 
in order that, from day to day during the operation of these organizations, there 
may be accumulated a sufficient amount in the possession of the society with which 
to pay these certificates as they mature. In a sense, of course, it belongs to the 
certificate holders. All the assets of a fraternal beneficiary society may be said 
in the same sense to belong to the certificate holders. They are organizations, 
not for profit, but solely for the benefit of the members and their beneficiaries. It 
is not true, however, that the individual certificate holder has an individual right 
in any portion of the legal reserve. No part of it belongs to him individually. 
The legal reserve on his certificate is not his personal property, nor is it avail- 
able to him or his beneficiary for any purpose except that for which it was 
created, to wit, that there may be sufficiént funds on hand, if the certificate 
holder dies in full membership, to pay the face of the certificate. 


In these modern days these fraternal societies, in their competition with 
old line insurance companies, have seen fit to arrange for the borrowing by 
the certificate holder of certain portions of this legal reserve, and charging the 
same against the face value of the certificate, if the certificate matures. This 
favor or permission to the certificate holder is usually definitely measured and 
determined in the contract, and so it was in this case. ; 


The contract between the parties definitely specified that, at the end of 
the fifth year of the life of the certificate in question, the certificate holder 
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might borrow $35 from the association, and the certificate holder in this case 
did so borrow $35. That was the entire extent of the certificate holder’s claim 
upon the legal reserve. In the first place, the contract definitely provided as 
follows : 

“The accumulation maintained upon this form are the usual reserves com- 
puted by the American Exper ence Table of Mortality and 4% interest, and the 
loan and cash withdrawal values and the paid up and extended protection are 
each equal to such reserves, less a surrender charge of not to exceed one per cent 
of the face of the certificate. The first year’s protection under this certificate is 
term protection.” (Writer’s italics.) 

From the foregoing it will be noted that the entire reserve was divided 
into two parts: First, cash withdrawal or loan value, and, second, a surrender 
charge not to exceed one per cent. of the face value of the certificate, and, 
in case of failure to pay an assessment when due and before forfeiture, as 
provided in the contract, the society was entitled to a surrender charge out 
of the legal reserve not to exceed one per cent. of the face value of the certifi- 
cate. 

The determining factor, however, in this case is that the defendant society 
did not have in its possession any funds belonging to the insured in the form 
of legal reserve on the certificate in question with which to carry the certifi- 
cate past a forfeiture. And this would have been equally true if no loan had 
been made by the certificate holder thereon. In other words, no part of the 
legal reserve was available to the insured to carry the certificate in force. To 
permit the enforcement of the plaintiff’s claim in this regard would be, as a 
practical proposition, to almost immediately destroy the fund and nullify the 
requirement that a legal reserve be set up and maintained, in the form of ap- 
proved securities, in the possession of the insurance commissioner. It follows 
that, inasmuch as the insured lapsed the certificate on the last day of October, 
1928, and was not reinstated in accordance with the terms of the contract, and 
inasmuch as the society had no funds belonging to and under the control of 
the insured to be applied in carrying the certificate past the forfeiture, the 
insured was not a member at the time of her death, and the defendant society 
is not liable on the contract, and the plaintiff cannot recover. 

Upon analogy and in support of this proposition see Hoover v. Bankers’ 
Life Ass’n, 155 Iowa, 322, 136 N. W. 117; Mulherin v. Bankers’ Life Ass’n, 163 
Iowa, 740, 144 N. W. 1000; Stringham v. Bankers’ Life Ass’n, 309 Ill. 181, 140 N. E. 
860, 29 A. L. R. 512; also see authorities collected in 29 A. L. R. 517. 

III. After the court had found for the plaintiff and against the defendant 
as follows: “The Court finds that the defendant had in its hands funds belong- 
ing to or that should have been credited to the certificate holder, by way of 
legal reserve over and above the loan therefrom of sufficient amount to have 
off-set or paid the assessments that defendant claims were in default at the time 
of the death of the certificate holder,” the plaintiff filed a motion to correct 


errors in the judgment entry and record, based upon twelve different grounds, 
all of which were overruled by the court. 


[3, 4] (a) It is contended by the plaintiff that, inasmuch as the certificate 
had been in suspension a few times during the five years of its existence, 
therefore dues or assessments had been collected, covering a short time in 
the aggregate, during which this certificate was not actually in force, and that 
the money so paid was money in the hands of the defendant society available 
for carrying this certificate past the forfeiture on the last day of October, 1928. 
Each time there was a suspension, there followed a reinstatement upon the 
by-law terms specified in the contract, which included the payment of all 
“arrearages.” It was within the power of the society to enact such a by-law 
as a reasonable regulation of its internal affairs. These so-called arrearages 
were only a part of a proper charge or assessment against the certificate. This 
money was paid in for the purpose of creating and maintaining the fund from 
which matured certificates were paid. No part of it was available to the plain- 
tiff to carry the certificate past a lapse or forfeiture. 


[5, 6] (b) It is the claim of the plaintiff that unpaid dividends were credits 
subject to application as payment of premiums to prevent a lapse. There is 
no merit in this contention. The dividends were purely voluntary concessions 
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made to the certificate holder from time to time, based upon the accumulations 
growing out of the loan and other experiences of the society. The money 
available for dividends was not money belonging in any sense to the certificate 
holder so that the same was available to avoid forfeiture. It is claimed that 
the interest paid in advance on the loan was available to carry the certificate. 

The interest on the $35 borrowed was paid in advance. It was not money 
in the hands of the society belonging to the insured, but belonged to the society 
as such and to the membership as a whole. 

[7] (c) It is contended by the plaintiff that, inasmuch as, at the time of 
the attempted reinstatement, the quarterly payment passed into the possession 
of the society pending approval of the application for reinstatement, this con- 
stituted a waiver of forfeiture. A sufficient answer to this is that the by-laws 
provided, in substance, that the receipt of such payments constituted a rein- 
statement only when made in full compliance with the by-laws of the associa- 
tion relating to reinstatement of members. No reinstatement could take place, 
except when the insured was in good health. The insured in this case was 
on her deathbed at the time this money passed to the society. Furthermore, 
the application did not reach the proper officer of the society until after the 
insured had died. Subsequently the money was tendered back. 

All the contentions of the plaintiff on her appeal have been carefully ex- 
amined, and we find no merit in any of them. 

It follows that the case on the appeal for the defendant is reversed, and on 
the appeal of the plaintiff it is affirmed. 

Morling, C. J., and Evans, Faville, and Kindig, JJ., concur. 


TOOL v. NATIONAL LIFE & ACCIDENT INS. CO. No. 29161. 
Supreme Court of Kansas. 
March 8, 1930 
285 Pacific Reporter 580 
Syllabus by the Court. 

1. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDINGS THAT IN- 
SURED WAS IN GOOD HEALTH WHEN APPLICATION WAS 
SIGNED, AND IN SOUND HEALTH WHEN POLICY WAS DATED 
AND DELIVERED. 

The proceedings considered in an action to recover on a life insurance policy, 
and held, there was evidence to sustain findings of fact that the insured was in 
good health when the application was signed, and was in sound health when the 
policy was dated and delivered. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Additional Syllabus by Editorial Staff. 

2. INSURANCE—WORDS “SOUND HEALTH” IN LIFE POLICY WRITTEN 
WITHOUT MEDICAL EXAMINATION, HELD EQUIVALENT TO 
WORDS “GOOD HEALTH” IN APPLICATION. 

Words “sound health” in life insurance policy written without medical exam- 
ination of applicant on nonexpert observation of applicant by soliciting agent, 
and applicant’s statements, should be regarded for all purposes the same as “good 
health” as used in application. 


(For other cases, see Insurance, Dec. Dig. § 291[5].) 

Jochems, J., dissenting. 

Appeal from District Court, Wyandotte County, Division No. 4; Charles 
A. Miller, Judge. 

Action by Sylvester Tool against the National Life & Accident Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

P. W. Croker and George H. West, both of Kansas City, Kan., and Frank 
W. McAllister, George W. Humphrey, John B. Pew, and James W. Broaddus, 
all of Kansas City, Mo., for appellant. 

Henry E. Dean and Elmer E. Martin, both of Kansas City, Kan., for appellee. 

Burcu, J. 


The action was one to recover on a life insurance policy. Plaintiff prevailed, 
and defendant appeals. 
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On January 18, 1926, Olive Tool signed an application for life insurance, 
payable to her husband, the plaintiff, Sylvester Tool. On February 1, the policy 
was delivered. On April 21, Mrs. Tool died of toxemia of the heart caused by 
exophthalmic goiter. The death certificate gave cause of death as myocarditis, 
contributing cause exophthalmic goiter. The proof of death as it appeared at 
the trial gave cause of death as goiter of long standing. 

The application contained the following question and answer: “Are you in 
good health? A. Yes.” The application also declared the answer was complete 
and true, and should form the basis of the contract of insurance. The defense 
pleaded in the answer to the petition was that the applicant was not in good 
health when she signed the application, and had been afflicted with exophthalmic 
goiter for many years. The application did not warrant good health, and an 
oneres in good faith according to Mrs. Tool’s understanding of good health was 
sufficient. 

{1] Dr. Paul Morton Krall testified Mrs. Tool may not have known she 
had an exophthalmic goiter. In the eyes of a layman that was possible. But the 
doctor did not say she may not have known she was not in good health, and 
he testified he did not believe it was possible for her to be unmindful of an 
exophthalmic goiter, on January 18, which caused her death three months later. 
There was, however, some nonexpert testimony that Mrs. Tool was apparently 
in good health and spirits, and had no noticeable enlargement of the thyroid 
gland, or throat or neck. Mrs. Tool’s husband admitted she had had an operation 
for goiter some years before, which produced shortness of breath, nervousness, 
and fluttering of the heart, but he said that on January 18, and previously, he did 
not notice a thing wrong. 

Dr. John B. Paul treated Mrs. Tool from April 4, until she died. He could 
tell by observation what her trouble was, protrusion of the eye balls and en- 
largement of the thyroid gland, and, in his opinion, an exophthalmic goiter could 
not come up and manifest itself in a period of twelve weeks, producing myocar- 
ditis resulting in death. 

One of the witnesses who testified concerning Mrs. Tool’s apparent good 
health was the agent who took the application. He was instructed by the com- 
pany to observe applicants and determine whether they were in good health. He 
said he had known Mrs. Tool three or four or six months before the application 
was written, and he told about how clean she kept her house, how she helped 
her neighbors, how young and jolly she acted, and about her build, and every- 
thing. Near the close of the trial, in an unguarded moment, he said Mrs. Tool 
was a perfect stranger to him when he wrote the application. 

The jury returned the following special findings of fact: 

“1. Did Olive Tool sign an application blank for insurance in the National 
Life and Accident Insurance Company, in which she was asked this question, 
‘Are you in good health?’ A. Yes. 

“2. If you answer the above question in the affirmative, state what answer 
Olive Tool made to such question. A. Yes. 

“3. If you answer questions 1 and 2 in the affirmative, then state whether 
or not Olive Tool honestly believed that the answer she gave was true. A. Yes. 

“4. At the time the application was signed, on Jan. 18, 1926, was Olive Tool in 
good health? A. Yes.” 


The responsibility rested on the district court to say, not whether there was 
some evidence to support the findings, but whether the findings reflected the 
truth of the case under the evidence. The medical testimony was not controverted 
by medical testimony, and, notwithstanding the evidence strongly tended to show 
that this is a rank case of deathbed insurance, the district court approved the 
findings. That concludes the controversy over the facts so far as this court is 
concerned. 


The policy contained a provision that the company assumed no obligation 
unless the insured was in sound health on the day the policy was dated. The 
policy was dated February 1. In the course of the trial the attorney for de- 
fendant moved for an instructed verdict, on the ground the policy did not become 
effective. The instructions to the jury are not brought up, but it appears the 
question was submitted to the jury, who returned the following findings of fact: 


‘ “8. Was Olive Tool in sound health on the Ist day of February, 1926? A. 
es. 
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“9. Was Olive Tool under the care of Dr. R. E. Barker on January 30, 1926? 
A. We don’t know.” 

Dr. Robert E. Barker testified he was called to treat Mrs. Tool on January 
31. Her symptoms of exophthalmic goiter were pronounced. The thyroid gland 
was very much enlarged, the patient had a toxic heart, her pulse was rapid, 
irregular, and weak, her breathing was difficult, and she was very weak. Tool 
said his wife’s health was good in January, but he did not testify concerning 
her health in February, or tell when Dr. Barker was first called. Dr. Barker 
was first called to the Tool home. Tool was present when the first examination 
was made, but he could not “remember” that Barker told him anything about 
what he treated her for. Tool made proof of death to the company the day after 
his wife died. 

There were reasons why the jury should not care to depend on Dr. Barker’s 
testimony. When he was visited by plaintiff’s attorney before the trial, and 
was asked to give information concerning Mrs. Tool’s case, Dr. Barker introduced 
the subject of an asthmatic condition. In explanation of his mention of asthma, 
he said he was not under oath then. Under an irritating cross-examination, he 
evaded giving direct answers to direct questions. He finally became quite un- 
certain about dates of visits. Besides that, the company’s case was damaged 
by evidence indicating it had tampered with the proofs of death. 

Eliminating Dr. Barker’s testimony, there was evidence of sound health 
through January. This evidence was opposed by medical expert testimony, not 
disputed by any expert witness, that Mrs. Tool could not have been in good health 
on January 18, or in sound health on February 1. The result is, we have the old, 
old question whether disputes respecting matters of fact depending for solution 
on oral testimony, shall be settled by trial juries and judges, or by this court. 

[2] In this connection the court may suggest that, in view of the company’s 
method of writing insurance without medical examination of the applicant, on 
nonexpert observation of the applicant by the solicitor, and the applicant’s state- 
ments, sound health in the policy should be regarded, for all purposes, the same 
as good health in the application. 

The judgment of the district court is affirmed. 

Jochems, J., dissenting. 


No. 27272. 
CONTINENTAL BANK & TRUST CO. v. SOVEREIGN CAMP, W. OF W. 
Supreme Court of Louisiana. Feb. 3, 1930. 
126 Southern Reporter 502. 


2. INSURANCE—INSURED NAMING WIFE AS BENEFICIARY IN MU- 
TUAL BENEFIT CERTIFICATE HELD NOT TO HAVE INTENDED 
SECOND WIFE AS BENEFICIARY. 

Insured, FE. L. H., Jr., causing beneficiary to be designated in mutual benefit 
certificate as “Mrs. E. L. H., Jr., bearing relation to me as wife,” held not to have 
intended second wife as beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 773.) 


3. INSURANCE—TERM “WIDOW,” AS USED IN DESIGNATION OF 
BENEFICIARY IN CERTIFICATE OF INSURANCE OR IN BY-LAW 
RELATING THERETO, REFERS TO PERSON OCCUPYING THAT 
STATUS ON INSURED’S DEATH. 

Term “widow,” as used in designation of beneficiary in certificate of insurance 
or in by-law relating thereto, refers to person occupying that status on death of 
insured. 

(For other cases, see Insurance, Dec. Dig. § 773.) 


5. INSURANCE—WHERE INSURED REMARRIED AFTER DEATH OF 
WIFE DESIGNATED BENEFICIARY IN CERTIFICATE ON INSUR- 
ED’S DEATH, INSURANCE WENT TO SURVIVING WIDOW 
AND CHILDREN OF FIRST MARRIAGE, SHARE AND SHARE ALIKE 
UNDER BY-LAW. 


_ Where insured, E. L. H., Jr., remarried after death of his first wife, who was 
designated as beneficiary in mutual benefit certificate, naming “Mrs. E. L. H., Jr. 
bearing relation to me as wife,” as sole beneficiary, on insured’s death, leaving sec- 
ond wife and children of first marriage, insurance should be paid to surviving 
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widow and children, share and share alike, under by-law of insurer, providing 
that, in event of death of all beneficiaries designated before death of member, if no 
new designation has been made, benefits shall be paid to surviving widow and sur- 
viving children of member, share and share alike. 

(For other cases, see Insurance, Dec. Dig. § 785.) 


Appeal from First Judicial District Court, Parish of Caddo; T. F. Bell, Judge. 

Action by the Continental Bank & Trust Company, tutor of the three minor 
children of E. L. Harper, Jr., deceased, against the Sovereign Camp of Woodmen 
of the World. From the judgment, defendant appeals. Affirmed. 

Barksdale, Bullock, Warren, Clark & Van Hook, of Shreveport, for appellant. 

Cook & Cook, of Shreveport, for appellee. 

Rocers, J. The plaintiff company is the tutor of the three minor children 
of E. L. Harper, Jr., who died on April 22, 1923. Harper was married twice; his 
surviving children being the issue of his first marriage. At the time of his death 
he was a member of the Sovereign Camp, Woodmen of the World, holding a mu- 
tual benefit certificate for $3,000 in that society. Harper’s first wife died in the 
year 1915, and his second wife survived him. The latter made proof of death, 
and, as the beneficiary, claimed the avails of the certificate issued by the defendant. 
Payment was accordingly made to her, and this suit was subsequently filed to re- 
cover the amount of the certificate for the benefit of the minor children of the 
decedent. The defendant filed numerous exceptions, which were overruled. 
Defendant then answered, and called in warranty the second Mrs. Harper, who 
answered the call. Judgment was rendered on the face of the pleadings in favor 
of plaintiff against defendant for $2,225.12, being three-fourths of the amount called 
for by the benefit certificate, less $33.18 for unpaid dues and assessments, and in 
in favor of defendant against its warrantor for a like sum. Defendant has ap- 
pealed, and the plaintiff has answered the appeal, praying for an increase of the 
judgment to the full amount sued for. 

[1] Defendant has filed an assignment of alleged errors committed by the 
court below in overruling its several exceptions and in rendering judgment in 
plaintiff’s favor. The exceptions were neither argued nor referred to on the hear- 
ing before us; hence we take it they have been abandoned, and will not consider 
them. On the merits, the sole question for decision is whether the certificate 
issued by the defendant is wholly payable to the widow or to the children of Har- 
per, or to the widow and children in equal shares. 

The clause in the certificate designating the beneficiary thereunder reads as 
follows, viz.: “Three thousand dollars should his death occur after the second 
year of his membership, payable at his death to Mrs. E. L. Harper, Jr., bearing 
relation to him of wife, by the Sovereign Camp of the Woodmen of the World.” 

Section 55 (b) of the constitution and laws of the defendant contains the follow- 
ing provision, which is made a part of the insurance contract by reference, viz.: 

“In the event of the death of all the beneficiaries designated before the death 
of the member, if no new designation has been made, the benefits shall be paid 
to the surviving widow and surviving children of the member, share and share 
ike, <P 

E. L. Harper, Jr., the deceased, took out the certificate for $3,000 in the year 
1909, designating his mother, sister, and brother as the beneficiaries therein. In 
June, 1912, Harper made application for and obtained. a new certificate, revoking 
his former designation of beneficiaries, and naming “Mrs. E. L. Harper, Jr., bear- 
ing relation to me as wife,” as the sole beneficiary. At the time the new cer- 
tificate was issued, Mrs. Martha Ratcliff Harper, the mother of the children for 
whose benefit this suit was brought, was his wife. Mrs. Martha Ratcliff Harper 
died, as hereinbefore stated, in the year 1915. Subsequently E. L. Harper, Jr., 
married Mrs. Carrie May Harper, who survived him, and who, as his widow, re- 
ceived the proceeds of the certificate in question. 

[2] It is generally held that, under a mutual benefit certificate payable to the 
insured’s wife, the designation of the beneficiary is by a class, and not by an in- 
dividual name, so that the person described as wife must be ascertained at the 
time of the insured’s death. See annotation to Modern Woodmen vy. Allin, 20 A. 
L. R. page 959 et seq. If, therefore, in the case before us, the beneficiary was 
merely designated as the wife, without any other description, of the insured, we 
would be constrained to hold in favor of the second wife against the children of 
the first wife. But, it seems to us, in deciding this case, we should be governed by 
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the surroundings of the parties and the circumstances under which the certificate 
was issued, taken in connection with the plain meaning of the beneficiary clause. 

At the time the insured took out the original certificate, he was unmarried, 
and he designated as the beneficiaries thereunder his mother, sister, and brother. 
This was in 1909. After the insured married, which was in 1912, three years 
later, he surrendered the old certificate, and obtained a new certificate in which he 
caused the beneficiary to be designated as “Mrs. E. L. Harper, Jr., bearing relation- 
ship to me as wife.” 

In these circumstances, it will hardly do, we think, to hold that the insured, in 
taking out the certificate herein sued on, had in mind when he designated the bene- 
ficiary therein the person who might be his wife at the time of his death, regard- 
less - whether she was, in point of fact, his wife at the time the certificate was 
issued. 

The change which the insured caused to be effected just after his marriage 
from the original beneficiaries, his mother, sister, and brother, to the new beneficiary, 
Mrs. E. L. Harper, Jr., bearing the relationship to him of wife, clearly shows that 
he had in mind and was speaking of the person who was his wife at that time. 

This view of the insured’s state of mind at the time the certificate was issued 
is strengthened by the reflection that he could reasonably be supposed to have in 
contemplation the birth of children as the result of his marriage. In that case, 
and in the event the mother of the children survived him, it was wholly reason- 
able for the insured to conclude, as undoubtedly he did conclude, that the children 
would benefit under the policy as well as their mother. On the other hand, it is 
utterly unreasonable to suppose that the insured had in mind at the time a possible 
second marriage, as the result of which he would be survived by a second wife 
who would take under the certificate, to the exclusion of his children by his first 
marriage. 

If it be said that the insured may have considered the contingency of a second 
marriage, then it may also be said, with equal reason, that he also considered that, 
under the by-laws of the insurer, the needs of his second wife as well as the needs 
of his children by his first wife would be provided for. 

It is conceded that, if the certificate had been made payable to Mrs. Martha 
Ratcliff Harper, Jr., who was the first wife of the insured, such a designation 


would have been sufficient to constitute the person named as the insured’s beneficiary. 

But the designation in the certificate of Mrs. E. L. Harper, Jr., as the bene- 
ficiary thereunder, was the designation of a specific person, for it cannot be gain- 
said that, at the time the certificate was issued, Mrs. Martha Ratcliff Harper, Jr., 
was the same person who was also known and designated as Mrs. E. L. Harper, 


Jr. 


ss There was no change of the beneficiary after the death of the insured’s first 
wife. 

The by-law of the insurer which we have hereinbefore quoted provides that, in 
the event of the death of the beneficiary designated in the certificate, the benefits 
thereunder “shall be paid to the surviving widow and surviving children, share and 
share alike”’ A widow, Mrs. Carrie May Harper, Jr., and three children, issue 
of his first marriage, survived the insured, E. L. Harper, Jr. 

The court below held that under the by-law in question the insured’s widow 
was entitled to share equally with the insured’s children in the proceeds of the 
certificate. Although the children have answered the widow’s appeal and ask that 
the judgment in this respect be reversed, they do not seriously question its correct- 
ness. 

[3] There is a distinction between the expressions “widow” and “wife,” and 
neither can be used to express the status of the other. The term “widow,” as 
used in the designation of a beneficiary in a certificate or in a by-law relating 
thereto, refers to the person occupying that status upon the death of the insured. 
See annotation to Modern Woodmen v. Allin, 20 A. L. R. p. 961 et seq. 

[4, 5] Undeniably, the defendant in warranty here, Mrs. Carrie May Harper, 
Jr., is the insured’s widow, and it is the widow who is to share in the proceeds of 
the insurance certificate. It is plain that this is what the insured desired, because 
we must presume that he was familiar with the by-laws of the society. Since the 
insured’s widow could participate in the fund only upon the death of the beneficiary, 
who was the insured’s wife, it is manifest that the beneficiary was not the widow 
within the protection of the by-law of the insurer. 
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Our conclusion is that the court below correctly determined the issues between 
the parties litigant. 
For the reasons assigned, the judgment appealed from is affirmed. 


SUCCESSION OF JONES. 
No. 11918. 


Court of Appeals of Louisiana. Orleans. March 10, 1930. 
126 Southern Reporter 730. 

1. INSURANCE—CONSTITUTION AND CHARTER OF FRATERNAL IN- 
SURANCE SOCIETY HELD ADMISSIBLE IN ACTION TO DETER- 
MINE WHETHER INSURED’S GODCHILD COULD BE BENEFICIARY 
OF ENDOWMENT. 

Fraternal insurance society’s constitution and charter held to be admissible 
in action to determine whether godchild named in life benefit policy was en- 
titled to be considered as beneficiary of endowment. 


(For other cases, see Insurance, Dec. Dig. § 793.) 


2. INSURANCE—GODCHILD UPON WHOM INSURED WAS DEPENDENT 
HELD NOT ENTITLED TO PROCEEDS OF ENDOWMENT PAY- 
ABLE TO WIDOWS AND ORPHANS OF SOCIETY’S MEMBERS. 
Where insured under life benefit policy of fraternal insurance society under 

which endowment was payable to widows and orphans of members was dependent 

upon godchild who was designated as beneficiary in policy, godchild was not 
entitled to proceeds of policy as beneficiary though she rendered financial as- 
sistance to insured during his lifetime for which she might be creditor of his 
succession, notwithstanding Act No. 115 of 1906, as amended by Act No. 256 of 

1912, extendng list of beneficiaries, which has no application because of fact 

that act makes no mention of godchildren as within extension. 

(For other cases, see Insurance, Dec. Dig. § 793.) 

Appeal from Civil District Court, Parish of Orleans; Mark M. Boatner, 
Judge. 

Suit by Sadie Smith to set aside a judgment in favor of Louise Williams 
in the matter of the succession of William Jones, deceased. Judgment for 
plaintiff, and Louise Williams as the defendant appeals. 

Reversed and suit dismissed. 

Chas. J. Mundy, of New Orleans, for appellant. 

W. J. Hopper and Henry Huckabee, both of New Orleans, for appellee. 

Westerfield, J. 

Louise Williams, the widow of William Jones, deceased, opened his suc- 
cession in the civil district court for the parish of Orleans and by judgment 
rendered November 15, 1928, caused herself to be put in possession of his 
entire estate, including a certain policy of insurance with the Grand United 
Order of Odd Fellows in the sum of $500. Subsequently, on November 30, 
1928, Sadie Smith, alleging herself to be the beneficiary named in the insur- 
ance policy issued by the Grand United Order of Odd Fellows, of which Louise 
Williams had been put in possession, brought an action of nullity in which 
she asked that the judgment of October 1, 1928, in so far as it placed Louise 
Williams in possession of the policy of insurance, be decreed null and that 
she be recognized as entitled to the avails of that policy. The district court 
rendered judgment in favor of Sadie Smith, as prayed for, and defendant has 
appealed. 

[1] The first question for our consideration involves the standing of Sadie 
Smith and her interest in the policy, because, if she can be said to be without 
interest to attack the judgment, its validity will not be inquired into. Sadie 
Smith is described in the policy as the godchild of the assured, Willam Jones. 
The legal right of Jones to designate his godchild is assailed. The charter and 
constitution of the Odd Fellows was admitted in evidence over the objection 
of counsel for Sadie Smith. His objection was based upon the ground that the 
named beneficiary had paid all the premiums on the policy and was entitled 
to receive its face value, no matter what the charter provided. Succession of 
Johnson, 115 La. 20, 38 So. 880, was cited as authority for this proposition. The 
case referred to is not in point for the reason that in that case there was a 
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stipulation in the policy itself to the effect that the beneficiary should pay the 
premiums, and the court viewed the matter as a contract which the parties 
had made for themselves. Here there is no such stipulation, if, indeed, the 
charter could legally so provide. The constitution and charter were properly 
admitted. The constitution, in its preamble, declares the purpose of establish- 
ing a bureau of endowment to be: 

“To Establish a Bureau of Endowment for the Benefit of Our Widows and 
Orphans of the Grand United Order of Odd Fellows Under the Jurisdiction of 
District Grand Lodge No. 21, Incorporated, of Louisiana.” 

The charter contains the following: 

“The objects and purposes for which this corporation is formed, are to give 
aid and assistance to its members in case of sickness and provide for their burial 
in case of death; also to provide reliefs for the widows and orphans of its de- 
ceased members, by endowment or otherwise, in accordance with the usages 
and discipline of the Grand Order of Odd Fellows.” 

Article 1. Section 1. “Upon satisfactory proof of the death of an Odd 
Fellow in good standing, who has complied with all requirements of the Order 
and the provisions of these laws, a sum of money named in his certificate shall 
be paid to the heirs, legal representative or payee named in accordance with the 
laws as may hereafter be enacted by the District Grand Lodge, provided that 
the sum to be paid under said certificate is granted by and subject to the pro- 
visions hereinafter set forth.” 

In 1929 the following amendment to the charter was adopted: 

Article 2. “The objects and purposes for which this corporation is formed, 
are to give aid and assistance to its members in case of sickness and to pro- 
vide for their burial in case of death; also to provide relief for the widows and 
orphans of its deceased members by endowment or otherwise, in accordance 
with the usages and discipline of the Grand United Order of Odd Fellows; pro- 
vided, that the payment of endowment shall be confined to the following classes, 
wife, children, father, mother, a brother, sister and relative by blood to the 
fourth degree, or to a person or persons dependent upon the member.” 

It will be observed that, in establishing the endowment bureau, the order 
emphasizes its purpose to be for the benefit of the widows and orphans of 
its members, and it is argued that, since Sadie Smith was neither the one nor 
the other, but the godchild of a deceased member, the attempt to make her 
the beneficiary of the insurance must fail, because no provision for such bene- 
ficiary has been made in the organic law of the Odd Fellows; that the policy 
in favor of Sadie Smith was ‘ultra vires,’ and that, therefore, she could acquire 
no rights under it. 


In the case of Richardson y. District Grand Lodge No. 21, Grand United 
Order of Odd Fellows, 126 So. ——, of this court, decided November 19, 1917, 
a case involving the same fraternal order, and where the facts were almost 
identical, it was held that “the insertion of the name of Mary Smith, a sister 
of the deceased member, as beneficiary in the policy issued to him by the 
Bureau of Endowment, was unauthorized by the Charter, and therefore ultra 
vires and conferred no rights upon Mary Smith.” The following authorities 
were cited in that opinion, which for convenience, are reproduced here: 

“Where the classes of persons to whom benefits may be paid are prescribed 
by statute or by the Society’s charter of incorporation, neither the Society nor 
a member, nor the two combined, can divert the fund from the classes pre- 
scribed; the Society has not power to issue a certificate payable to a person 
belonging to one of those classes, and the designation of a person thus in- 
eligible as beneficiary is nugatory.” “While the society may, through appropriate 
legislation, restrict the classes of persons to whom by statute or charter, benefits 
may be paid, it cannot enlarge them. Palmer v. Welch, 132 Ill. 141, 23 N. E. 
412, 414; Grand Lodge A. O. U. W. v. Gandy, 63 N. J. Eq. 692, 53 A. 142; Di 
Messiah v. Gein, 10 Misc. Rep. 30, 30 N. Y. S. 824; Union Fraternal League v. 
Walton, 109 Ga. 9, 34 S. E. 317, 46 L. R. A. 424, 77 Am. St. Rep. 350; Wallace 
v. Madden, 168 Ill. 356, 48 N. E. 181; 28 Century Dig. 1933; Kentucky Masonic 
Mutual Life Ins. Co. v. Miller, 13 Bush (Ky.) 489; Supreme Council American 
Legion of Honor v. Perry, 140 Mass. 580, 5 N. E. 634; National Mutual Aid 
Ass’n v. Gonser, 43 Ohio St. 1, 1 N. E. 11; Masonic Ben. Ass’n v. Bunch, 109 
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Mo. 578, 19 S. W. 25; Supreme Lodge Knights of Honor v. Nairn, 60 Mich. 44, 
26 N. W. 826; Daniels v. Pratt, 143 Mass. 216, 10 N. E. 166; Duvall v. Goodson, 
79 Ky. 224; State v. Central Ohio Mutual Relief Ass’n, 29 Ohio St. 399; Niblack 
on Benefit Societies (2d Ed.) p. 41, 311; 2 Fletcher Cyc. Corporations p. 1824 C. 
872; Cerny v. Jednota Cesky Dam, 146 Ill. App. 518; Norwegian Old Peoples’ 
Home Society v. Wilson, 176 Ill. 94, 52 N. E. 41; People ex rel. Peabody v. Chicago 
Gas Trust Co., 130 Ill. 268, 22 N. E. 798, 8 L. R. A. 497, 17 Am. St. Rep. 319; 
National Home Building & Loan Ass’n v. Home Savings Bank, 181 Ill. 35, 54 
N. E. 619, 64 L. R. A. 399, 72 Am. St. Rep. 245; Best Brewing Co. v. Klassen, 
185 Ill. 37, 57 N. E. 20, 50 i R. A. 765, 76 Am. St. Rep. 26; Steele v. Fraternal 
Tribunes, 215 III. 190, 74.N. 121, 106 Am. St. Rep. 160; Caudell v. Woodward, 
15 Ky. Law Rep. 63; 6 Am. Dig 2106.” 29 Cyc. p. 108—Mutual Benefit Insur- 
ance. 


“The application of the funds of a beneficial society is controlled by its 
charter of incorporation or its articles of association and its constitution and 
by-laws, as well as by statute, and the association, its subordinate branches, or 
the members thereof, have no power to divert the funds from the purposes 
to which, under the laws of the order, they have been dedicated.” 7 C. J. p. 
1086, § 40—Beneficial Associations. 


But it is said that Sadie Smith may recover under the amendment to the 
charter adopted in 1929, which provides “that the payment of endowment shall 
be confined to the following classes, wife, children, father, mother, brother, sister 
and relative by blood to the fourth degree, or to a person or persons dependent 
upon the member.” Sadie Smith is said to be a person dependent upon the 
deceased Jones, and therefore entitled to recover under this amendment. In 
view of the testimony in the record and the argument in this court to the effect 
that Sadie Smith paid all the premiums on this policy for fifteen years prior 
to Jones’ death, and assisted in supporting him during that period when he 
was totally blind, it is difficult to understand how, under these circumstances, 
which make out a complete dependency on the part of Jones, it can be argued 
that the reverse is true and Sadie Smith the dependent. In the pleadings, Sadie 
Smith, referred to in the policy as the godchild, is declared to be the illegitimate 
child of Jones, who, for many years prior to his death, had been living apart 
from his wife, Louise Williams. Whether Sadie Smith be illegitimate or not 
is unimportant. She is certainly not dependent in any reasonable sense of the 
word. The fact that she has been of great service to the deceased, and if, as 
she claims, she has paid the premiums for so many years, she may be a credi- 
tor of his succession, but whatever financial assistance she may have rendered 
Jones in his lifetime cannot support her claim as his beneficiary under the 
policy. Act. No. 115 of 1906, as amended by Act No. 256 of 1912, which extends 
the list of beneficiaries which may be named by members of fraternal orders, 
has no application here, because the act makes no mention of godchildren as 
within the extension. As was said in the Richardson Case, supra: 


“The object of the limitation of the beneficiaries by the above act was 
obviously to prevent corporations from assuming the name and outward form 
of a mutual benefit society with the privileges and exemptions accorded to such 
organizations by law, while in reality they were carrying on an ordinary busi- 
ness of insurance relieved from its burdens. It is evident that a person not 
named in the above section could acquire no rights as beneficiary in a death 
certificate. This is a state law governing all benefit corporations; in the present 
case the charter of the defendant corporation is the law which it has made 
for itself. One is as binding as the other. If it is the desire of the defendant 
Lodge to extend the scope of its possible beneficiaries to more persons than 
the “Widow and Orphans” designated in its charter, and to embrace some or 
all of the persons authorized by section 6, it must amend its charter in the 
manner provided by law. But until it has done so, the “Widow and Orphans” 
are the only possible legal and contractual beneficiaries.” 


See, also, Carolina Chance v. Grand Lodge, Knights of Pythias, etc., [125 So. 
894].” 

[2] It follows, from what has been said, that Sadie Smith, the plaintiff in the 
action of nullity, is without interest to attack the judgment complained of, since 
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the avails of the insurance policy which she claims cannot be paid to her under 
any circumstances. 

For the reasons assigned, the judgment appealed from is reversed and it is 
now ordered that there be judgment in favor of the defendant, Louise Williams, 
widow of William Jones, dismissing the suit of said Sadie Smith at her cost. 

Reversed. 


FARMER v. TNA LIFE INS. CO. 

Supreme Judicial Court of Massachusetts. Hampden. March 4, 1930. 

170 Northeastern Reporter 382. 
INSURANCE—CONTRACT EMPLOYING INSURANCE AGENT HELD 

NOT TO ENTITLE AGENT TO COMMISSIONS ON PREMIUMS COL- 

LECTED AFTER TERMINATION OF EMPLOYMENT. 

Contract for payment of commissions to insurance agent, providing that 
contract might be terminated by giving sixty days’ written notice and providing 
for payment to agent or his estate of commissions on premiums actually collected 
during three months after its termination, and incorporating provision of former 
contract requiring agent to collect and report renewal premiums on which com- 
missions were payable and that commissions should be payable only so long 
as contract should remain in force, held not to entitle agent to commissions on 
premiums collected beyond period of agent’s employment. 

(For other cases, see Insurance, Dec. Dig. § 84[2].) 

] aon from Superior Court, Hampden County; Frederic B. Greenhalge, 
udge. 

Action by Henry Farmer against the AStna Life Insurance Company. Judg- 
ment for defendant, and plaintiff appeals. Affirmed. 

Raymond A. Bidwell, of Springfield, for appellant. 

Addison B. Green, of Springfield, for appellee. 

_  SAnpverson, J. This is an appeal from a judgment for the defendant follow- 
ing a finding in its favor by a judge of the superior court, based upon an agreed 
statement of facts. The plaintiff, who was employed as a general agent of the 
defendant in a designated territory with headquarters at Springfield, is seeking 
to recover commissions, on premiums collected by the defendant, after the 
plaintiff's employment ceased on June 1, 1925, on policies written during that 
part of the period of the plaintiff's employment ending with January 1, 1924, 
when a new contract became operative. The plaintiff entered the employment 
on or about the tenth day of January, 1919, under a written contract effective 
January 1, 1919, in connection with which there were four supplementary letters 
from the defendant to the plaintiff. Under this contract and the letters, while 
the contract remained in full force and effect, the plaintiff was entitled to speci- 
fied commissions on premiums paid and reported during the second and sub- 
sequent eight years on business secured under the contract, and also to a salary 
It was provided, among other things, that the plaintiff should collect premiums 
on renewals upon all policies issued upon applications in the plaintiff’s terri- 
tory, and that the contract might be terminated by either party by giving to 
the other at least sixty days’ notice in writing, and that in case of termination 
there should be no commissions payable to the plaintiff upon premiums on 
business written under the contract and falling due thereafter. For some time 
before December 26, 1923, the plaintiff had expressed to the defendant dissatis- 
faction with the existing basis of compensation and asked for a new contract 
embodying a right, after the termination of the contract, to commissions on 
premiums to be collected during a fixed period upon policies written by the 
plaintiff under the contract, or else for a modification of the contract granting 
such terminal rights. The defendant, in these conversations, replied, in sub- 
stance, that the plaintiff must choose between continuing on the existing basis 
with salary, and receiving compensation on a new basis which would omit salary 
but give him terminal rights as to work done under the new contract. Follow- 
ing these communications the defendant wrote the plaintiff a letter dated De- 
cember 26, 1923, enclosing a new unexecuted general agency contract with the 
plaintiff, to take effect January 1, 1924, “to cover all business issued thereafter 
and to take the place of the contract on the salary basis which you now hold. 
In connection with the new contract, it is of course understood that all exist- 
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ing authorized expense allowances, with the exception of salaries to sub-agents 
will continue to be subject to all their terms and provisions. This will also 
apply to the commissions and collection fees on business issued prior to Janu- 
ary Ist, 1924, which will be carried out in accordance with the terms of your 
present contract and letters of authority therewith.” This new contract was 
duly executed, and returned by the plaintiff with a letter in which he thanked 
the defendant for giving him a new contract instead of the “limited contract” 
which he had previously had. On January 1, 1924, the relationship between 
the parties under the contract of January, 1919, with any modification thereof, 
ceased as to business written by the plaintiff on and after January 1, 1924, and 
their relationship as to business written thereafter was governed by the terms 
of the letter of December 26, 1923, if applicable, and of the contract of Janu- 
ary, 1924. This new contract provided that it might be terminated by either 
party by giving sixty days’ notice in writing, and upon such termination, for 
the payment of the plaintiff or his estate of commissions on premiums actually 
collected during the three months after its termination on business secured 
under the new contract on which the plaintiff would have been entitled to re- 
newal commissions in the event of its continuance. The plaintiff therein agreed 
that the “above described settlement shall be accepted in full compensation 
for his interest in the agency hereby conveyed.” On March 11, 1925, the plain- 
tiff tendered his resignation to take effect June 1, 1925. This was accepted, 
and on the latter date he quitted his agency in pursuance of that resignation. 
The defendant paid the plaintiff until June 1, 1925, all commissions on renewal 
premiums paid before that date on business written in the Springfield agency 
before January 1, 1924, amounting to a substantial sum. A few days before 
June 1, 1925, the defendant notified the plaintiff that it would not after that 
date pay the plaintiff commissions on renewal premiums on business written 
prior to January 1, 1924. On May 20, 1927, the plaintiff made demand on the 
defendant for commissions on renewal premiums paid it from June 1, 1925, to 
May 20, 1927, on business written by the plaintiff before January 1, 1924. The 
parties agreed that the commissions sought consist of those specified in the 
contract which became effective January 1, 1919, and in the letter of December 
26, 1923, so far as it refers to that contract. 


The offer in the letter of December 26, 1923, evidently was not intended 
to be effective unless the new contract should be executed. The letter did not 
purport to keep alive the contract of 1919, but expressly stated that the new 
contract was intended to take its place. The provision that commissions on 
business issued prior to January 1, 1924, would be carried out in accordance 
with the terms of the 1919 contract incorporated into the letter the terms of 
that contract in so far as they were applicable. Among these terms, in addition 
to the specifications as to rates of commissions and the time during which they 
were payable, was the requirement that the plaintiff collect and report the re- 
newal premiums on which commissions were to be paid, and the further pro- 
visions that the contract might be terminated by sixty days’ notice in writing, 
that commissions should be payable only so long as the contract should remain 
in force and when terminated that no further commissions should be paid. 

During the period between January 1, 1924, and June 1, 1925, the plaintiff 
collected renewal premiums on business written in the earlier period on which 
he was paid a commission. After severing his connection with the agency he 
could no longer collect and account for these premiums. The main object 
sought by the new contract seems to have been to change the compensation 
based in part upon commissions and in part upon salary with no right to com- 
missions after the agency terminated, to one based wholly upon commissions 
but with certain fixed rights to commissions after the contract of employment 
ended. Under these circumstances it is to be presumed that when the parties 
made specific provisions in the agreement of January, 1924, for payment of 
commissions after the contract was terminated they included therein all terminal 
payments that were to be made. These provisions limited such commissions to 
those based on premiums on business written during the term of the new 
contract. When the terms of the contracts and of the letter are considered in 
connection with all of the circumstances including the conduct of the parties, 
we are of opinion that they did not intend by the letter of December 26, 1923, 
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to provide for the payment of commissions that would extend beyond the period 

of the plaintiff's employment, and that when his resignation became effective 

on June 1, 1925, all rights to commissions on policies issued before January 1, 

1924, were at an end. The judge was justified in finding for the defendant. 
Judgment affirmed. 


COLTER v. TRAVELERS’ INS. CO. 
SAME v. AMERICAN WOOLEN CO. 
Supreme Judicial Court of Massachusetts. Suffolk. 
Feb. 27, 1930. 

170 Northeastern Reporter 407. 

1. INSURANCE—GROUP POLICY, PROVIDING INSURANCE OF EM- 
PLOYEE ENDS WHEN LEAVING EMPLOYER’S SERVICE, BY EX- 
PRESSED TERMS FIXED COVERAGE PERIOD. 

Under employer’s group policy of insurance covering employees and providing 
that insurance of each employee shall end when he shall leave service of employer 
or be dismissed therefrom, but without prejudice to his right to conversion to in- 
dividual policy form, and under which employees were not entitled to notice of 
the termination of their employment, term of employee’s insurance was fixed by 
policy’s expressed terms. 


(For other cases, see Insurance, Dec. Dig. § 177.) 


2. INSURANCE—EVIDENCE DID NOT WARRANT RULING THAT EM- 
PLOYEE IN GROUP POLICY HAD CONTRACT WITH EMPLOYER 
FOR BREACH OF WHICH HE COULD SUE IN CONTRACT OR TORT. 
Evidence, in action on group insurance policy issued to employer covering em- 

ployees, did not directly or inferentially warrant ruling that employee had contract 

with employer for breach of which he had right of action in contract or tort 

against employer, where there was no consideration for undertaking of employer 

in contracting with insurer for insurance and no misrepresentations of fact, and 

procurement of insurance for benefit of employees and their nominees was purely 

gratuitous, and employees were so told, so that beneficiary acquired no rights 

through deceased employee which could be enforced against employer of husband. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 


3. INSURANCE—BENEFICIARY OF DECEASED EMPLOYEE CANNOT 
SUE ON GROUP POLICY, WHERE EMPLOYEE AFTER LAY OFF 
HAD NOT RETURNED TO WORK WITHIN SIX MONTHS AS 
TERMS REQUIRED (G. L. c. 175, § 125). 

A group policy issued to employer covering employees provided that insurance 
of each employee should end when employee left service of employer or was dis- 
missed therefrom, and that employer could elect that employee who, after having 
been covered, was temporarily laid off or physically disabled, but not dismissed 
from employment, should be covered during temporary lay off. An employee was 
laid off April 15, 1925, and was taken sick about middle of November, 1925, and 
died on December 16, 1925. Held that, under G. L. c. 175, § 125, beneficiary of 
employee who died had no right to maintain action on policy or on certificate of 
insurance against insurer because coverage as to that employee expired October 
15, 1925, as expiration of six-month period within which employee must have re- 
turned to work to continue coverage. 


(For other cases, see Insurance, Dec. Dig. § 177.) 


Exceptions from Superior Court, Suffolk County; Joseph Walsh, Judge. 

Actions by Elizabeth Colter against the Travelers’ Insurance Company, and 
against the American Woolen Company. On plaintiff’s exceptions to the allowance 
of motions of defendants for directed verdicts, to the denial of motions by plain- 
tiff for directed verdict, and to the exclusion of certain evidence during the trial. 
Exceptions overruled. 

C. W. Lavers, of Boston, for plaintiff. 

L. C. Doyle and A. E. Bent, both of Boston, for defendants. 

Prercr, J. These are two actions of contract brought by the plaintiff as the 
widow of Richard Colter and the beneficiary named in a certificate issued to him 
under a group policy of insurance executed as a contract between the defendant 
Travelers’ Insurance Company, hereinafter referred to as the insurer, and the de- 
fendant American Woolen Company, hereinafter referred to as the insured, cover- 
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ing with insurat.:e the employees of the latter company, as evidenced by the group 
policy and the individual certificates issued to each employee. The actions were 
tried together to a jury. At the close of the examination of the plaintiff’s witnesses 
both parties rested. The plaintiff and defendants then filed motions for directed 
- verdicts. In both actions the motions of the defendants were allowed by the pre- 
siding judge and those of the plaintiff were denied. The plaintiff dully excepted. 
The actions are before this court on the plaintiff’s motions, to the denial of the 
plaintiff’s motions, and to the exclusion of certain evidence during the trial. 

The plaintiff introduced in evidence the application of the insured, the policy 
of insurance issued thereon, the individual certificate referred to in the policy, is- 
sued to the insured for delivery to Richard Colter “whose life is insured under 
this policy * * * setting forth a statement as to the insurance protection to which 
he is entitled and to whom payable.” The plaintiff also introduced in evidence a 
copy of a pamphlet which was delivered to Richard Colter prior to the issue of 
the certificate of insurance, which pamphlet was prepared and delivered by the in- 
surer to the insured for the purpose of distributing the same to the insured’s em- 
ployees. This pamphlet, signed by the American Woolen Company and addressed 
“To Our Employees,” described a plan of insurance to become effective after June 
16, 1919, and concluded as follows: “This insurance is provided at the expense 
of the American Woolen Company. No deductions from wages or contributions 
of any kind by the employees will be required. It does not in any manner take the 
place of or interfere with the benefits provided by any Workmen’s Compensation 
Laws or any other insurance the employee may have but is in addition thereto. 
This action is voluntary on the part of the Company and constitutes no contract 
with any employee and confers no legal rights on him. It does not change his 
freedom to leave when he pleases, nor our right as employer to dismiss any 
employee. The insurance ceases, however, upon termination of employment. It is 
our hope, and we expect, that the plan herein outlined will continue indefinitely, 
to become a permanent American Woolen Company policy. We must however, 
and do, reserve the right to discontinue this insurance at any time without liability 
to any employee or beneficiary, either or both. Certificates of insurance will be 
provided for each employee by the Travelers Insurance Company, Hartford, 
Connecticut, through whom this arrangement is made. With this go our best 
wishes and our hope that your association with this company may be long con- 
tinued and mutually beneficial.” 

It was agreed by counsel as a part of the record that this was a non-con- 
tributory plan of insurance; that Mr. Colter did not contribute either directly 
or indirectly by having any part of his compensation retained toward the pay- 
ment of the premium for this insurance and that the entire costs of the policy 
was being borne by the American Woolen Company. It was also agreed by 
the parties that demand was duly made upon the defendants for the payment pro- 
vided for under the certificate and insurance contract, by the beneficiary, the 
present plaintiff, after Richard Colter’s death, and that payment was refused; and 
that the insurance payable under the terms of the certificate issued to Richard 
Colter had accumulated to $1,500, if any was payable. 


There was evidence that Richard Colter was an expert carpenter and had 
worked for the insured for about four and one-half years prior to his being laid 
off. There is no evidence reported in the bill of exceptions as to the terms of his 
original employment or any testimony that the insured, as an inducement to him to 
continue in its employment, offered him the certificate of insurance as an addition 
to his wages, or that he, in reliance upon the plan of insurance and the benefit to 
accrue to the beneficiary to be nominated by him, acted or refrained from acting in 
relation to his employment with the insured in a manner different from what he 
would have acted had the certificate of insurance not been issued. 


It was in evidence that Richard Colter, on April 15, 1925, was laid off because 
the work was slack, that he was taken sick about the middle of November, 1925, 
and died on December 16, 1925. One of the terms of the policy is as follows: 
“Termination of Insurance:—The insurance of each employee covered hereunder 
shall end when he shall leave the service of the Employer or be dismissed there- 
from, but without prejudice to his right to conversion to individual policy form. 
Subject to the provision for military or naval service, the Employer may elect that 
an employee who, after having been covered, shall be temporarily laid off, given 
a leave of absence, or temporarily physically disabled but not dismissed from em- 
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ployment shall be covered during such temporary lay-off, period of leave or of dis- 
ability, provided that such election shall include all who shall be so laid off, given 
leave of absence or disabled at the same time and that written notice of such 
election, with the names of such employees, be given to the Company.” 

Under the provision of the policy as to coverage of employees temporarily laid 
off the insured, in September, 1919, made an election to the effect that they were to 
be covered for six months after the date they were laid off. There was evidence 
that this election was communicated to the insurer, and that a circular letter was 
sent on June 9, 1929, to each paymaster of all mills for posting on his bulletin 
board. This circular read in part as follows: “Group Life Insurance Employees 
temporarily laid off after June 16th, 1919 on account of slack work or similar rea- 
sons are to be covered even though temporarily in the employment of another em- 
ployer. This coverage under no condition is to extend for a period of more than 
six consecutive months. At the end of any such six months’ period the names of 
all employees who have not returned to work should be sent to the insurance com- 
pany for cancellation in the usual way as of the last day of the six months’ period. 
Should the laid off employees refuse to return to work upon the Company’s re- 
quest, coverage ceases and he is to be reported for cancellation as of the date of 
request.” On the record there is no evidence that any person in charge of insur- 
ance matters wrote to or communicated with Richard Colter respecting his lay-off 
and no notice other than is contained in the policy was given Richard Colter as to 
his right to convert the group policy into some other form of insurance. The 
provision in the certificate of insurance in relation to conversion reads as follows: 
“Any Employee of the Employer covered under this group policy shall, in case of 
the termination of employment for any reason whatsoever, be entitled to have is- 
sued to him by the Company without evidence of insurability upon application to 
the Company made within thirty-one days after such termination * * * a policy of 
life insurance in any one of the forms customarily issued by the Company, except 
term insurance, in an amount equal to the amount of his protection under such 
group insurance policy at the time of such termination.” 


It was in evidence that cancellation cards, including one which was that of 
Richard Colter, were received by the insurer on December 18, 1925, and that the 
insured received credit for the premium from October 15, 1925, until the next July, 
which was an adjustment of the premium as of the date of cancellation on October 
15, 1925. There is no evidence in the record to warrant a finding that Colter on 
the assumption that his employment was terminated ever made application to the 
insurer for an insurance policy in any one of the forms customarily issued by the 
insurer, and no evidence to warrant a finding that he returned to work for the in- 
sured within six consecutive months after April 15, 1925, the day of his lay-off, or 
at any time prior to his death on December 16, 1925. 

[1] It is the contention of the plaintiff that the plan of insurance, the policy 
issued to the insured, and the certificate of insurance to the employee, contain by 
necessary inference an implied agreement with each employee that he shall be made 
aware in some unequivocal way of the fact that his employment has been terminated 
under the group insurance plan, in order that he may have the conversion privilege 
of receiving at his election a new form of insurance. It is obvious any employee of 
the insured who paid any attention to the plan of group insurance, as described in 
the policy issued by the insurer to the insured and in the certificate of insurance is- 
sued to each employee of the insured, could not be ignorant of or mistaken as to 
his right upon the termination of his employment for any reason whatsoever to 
convert his certificate of insurance into any one of the forms of insurance issued 
by the insurer if he should make application for such conversion within thirty-one 
days after such termination, nor could such an employee fail to know that his 
right to insurance would be terminated at the expiration of six consecutive months 
following his temporary lay-off if before the expiration of that period he had not 
returned to work. The employees were not under the terms of the policy or under 
the certificate of insurance entitled to notice of the termination of their employment. 
The policy of insurance by its expressed terms fixed the period which covered the 
terms of the employee’s insurance and in this respect was final. Beecey v. Travelers’ 
Ins. Co. (Mass.) 166 N. E. 571; Kowalski vy. Aétna Life Ins. Co. (Mass.) 165 
N. E. 476; Duval v. Metropolitan Life Ins. Co., 82 N. H. 543, 550, 136 A. 400, 50 


A. L. R. 1276; Meyerson v. New Idea Hosiery Co., 217 Ala. 153, 115 So. 94, 55 
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A. L. R. 1231. See Thompson v. Pacific Mills, 141 S. C. 303, 139 S. E. 619, 55 
A. L. R. 1237, and annotation 1245. r 

[2] It is plain that the evidence most favorable to the plaintiff, together with 
the excluded testimony that Richard Colter “stated that he looked upon the policy 
of insurance with the defendant as a protection to his wife, and that it was for 
the reason of the policy that he continued his employment with the defendant,” 
does not directly or inferentially warrant a ruling that Colter had a contract with 
the American Woolen Company for the breach of which he had a right of action 
in contract or tort against that company. There was no consideration for the un- 
dertaking of the woolen company, and no misrepresentations of fact. Its procure- 
ment of insurance for the benefit of its employees and their nominees was purely 
gratuitous and thé employees were so told plainly in the pamphlet quoted supra. 
There is nothing to the contrary in the decision of Patton v. Babson’s Statistical 
Organization, Inc., 259 Mass. 424, 156 N. E. 534. It follows that the present plain- 
tiff, in whatever capacity she may be said to represent her husband, could acquire 
no rights through her husband which could be enforced against the American 
Woolen Company on her husband’s death. 

[3] The plaintiff as beneficiary had no right under G. L. c. 175, § 125, to main- 
tain an action on the policy or on the certificate of insurance against the Travelers’ 
Insurance Company. As has been pointed out, Richard Colter at his death was 
not an employee of the insured and the term of the policy issued by the insurer 
had expired by its own limitation period on October 15, 1925. 

We find nothing in the exceptions taken to the admission or exclusion of evi- 
dence as these exceptions are presented on the brief of the plaintiff which discloses 
prejudicial harm to the plaintiff. In each case the direction of a verdict for the 
defendant and the denial of the motion for a directed verdict for the plaintiff 
were right; and the plaintiff’s exception to the allowance of the motion for a di- 


rected verdict for the defendant must be overruled. In each case the exceptions 
are overruled. 


So ordered. 


JOHN HANCOCK MUT. LIFE INS. CO. v. JEDYNAK et al. 
16 


No. 16. 
Supreme Court of Michigan. March 7, 1930. 
229 Northwestern Reporter 413. 
INSURANCE—WHERE INSURED ENDEAVORING TO CHANGE BENE- 

FICIARY WAS PREVENTED BECAUSE BENEFICIARY REFUSED 

TO DELIVER POLICY TO INSURER, INTENDED BENEFICIARY 

HELD ENTITLED TO PROCEEDS. 

Where, by insurer’s bill of interpleader waiving defenses and submitting 
issues between contesting claimants to court, it appeared that insured had de- 
sired to change beneficiaries and endeavored, in writing signed by her, to ac- 
complish such purpose, which was prevented by original beneficiary’s refusal 
to turn over policy to insurer which refused to change beneficiaries without 
policy, insurer having waived rule requiring production of policy for change of 
beneficiary, original beneficiary could not invoke rule in her aid, and hence n- 
tended beneficiary was entitled to proceeds. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from Circuit Court, Wayne County, in Chancery; Charles B. Colling- 
wood, Judge. 

Bill of interpleader by the John Hancock Mutual Life Insurance Company 
against Paul M. Jedynak, Anna La Vera, and others. Decree for Paul M. 
Jedynak, and Anna LaVera appeals. 

Affirmed. 

Argued before the Entire Bench. 

George P. Palmer, of Detroit (Harold F. Coyle, of Detroit, of counsel), for 
appellant. 

Bratton & Bratton, of Detroit, for appellee Jedynak. 

Campbell, Bulkley & Ledyard, of Detroit, for appellee plaintiff. 

Wrest, C. J. 

This is a bill of interpleader. February 16, 1927, plaintiff issued a $1,000 
policy of insurance to Victoria La Vera, then unmarried, with Anna La Vera, 
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her mother, beneficiary. March 15, 1928, plaintiff issued another $1,000 policy 
of insurance to Victoria La Vera, with John La Vera, her father, beneficiary. 
Under the policies the beneficiaries could be changed in writing by the insured 
upon presentation of the policies for indorsement. In April or May of 1928, 
the insured became the wife of defendant Jedynak, and then wanted to have 
her husband the beneficiary of both policies. Her father turned over the policy 
he held as beneficiary and a change of beneficiary was sought and, at the hearing, 
the father abandoned all claim of benefit. The mother of the insured as bene- 
ficiary held the other policy. The insured was sick and, in an endeavor to con- 
stitute her husband beneficiary of that policy, she executed a proper writing, 
but her husband was unable to procure the policy from her mother and the 
insurance company refused to change the beneficiary without the production 
of the policy. The insured died September 5, 1928. Anna La Vera, mother, 
and John La Vera, father, of the insured, claimed the insurance as beneficiaries. 
Paul M. Jedynak, husband of the insured, also claimed the insurance as bene- 
ficiary and brought suit at law against the insurance company. Thereupon the 
insurance company filed the bill herein to have the beneficiary claimants inter- 
plead, paid insurance into court, and the claimants interpleaded. The claim 
of John La Vera was abandoned. The circuit judge found that the insured 
wanted to substitute her husband as beneficiary in place of her mother and 
did all she could to accomplish such purpose, and, in view of equitable considera- 
tions, decreed the funds in court to the husband. Anna La Vera appealed. 

The insurance company in interpleading the claimants and paying the 
money into court confessed liability, waived defenses, and submitted the issues 
between the contesting claimants to decision in accord with equitable prin- 
ciples. Under the policies the insured had a right to change the beneficiaries. 
It is well settled that if the insured wanted to change the beneficiaries and 
endeavored, in a writing signed by her, to accomplish such purpose, and was 
only prevented by the original beneficiary, refusing to turn over the policy and 
the declination of the insurer to grant her written request without production 
of the policy, a court of equity will accomplish the clear purpose of the insured 
and frustrate contrary designs. The insurer has waived its rule requiring pro- 
duction of the policy for indorsement of change of beneficiary, and Anna La 
Vera cannot, in equity and good conscience, invoke the waived rule in aid of her 
design to frustrate change of beneficiary. 

What we have said is amply supported by authority. See Quist v. Western 
& Southern Life Insurance Co., 219 Mich. 406, 189 N. W. 49, and authorities 
there cited; New York Life Insurance Co. v. Cook, 237 Mich. 303, 211 N. W. 
648, and also McDonald v. McDonald, 212 Ala. 137, 102 So. 38, 36 A. L. R. 761, 
for a full discussion of the subject and annotation of authorities. 

The decree is affirmed, with costs against Anna La Vera. 

Butzel, Clark, McDonald, Potter, Sharpe, North, and Fead, JJ., concur. 


GRIFFIN v. NORTHWESTERN MUTUAL LIFE INS. €O. 
No. 19. 
Supreme Court of Michigan. March 7, 1930. 
229 Northwestern Reporter 509. 

1. INSURANCE—PURPOSE OF PROOF OF DEATH IS TO ENABLE IN- 
a INTELLIGENTLY TO ESTIMATE ITS RIGHTS AND LIABILI- 
TIES. 

The purpose of proof of death is to enable the insurer to form an intelligent 
estimate of its rights and liabilities under the contract of insurance. 
(For other cases, see Insurance, Dec. Dig. § 543.) 


2. INSURANCE—PROOFS OF DEATH RECITING INSURED’S DISAP- 
PEARANCE ON CERTAIN DATE, FURNISHED A LITTLE OVER 
SEVEN YEARS AFTER INSURED’S UNEXPLAINED DISAPPEAR- 
ANCE, HELD SUFFICIENT. 


In action on a life insurance policy for death of insured, who disappeared 
after engaging stateroom on steamer and placing his baggage in room, proofs of 
death which gave date of death as, Disappeared December 30, 1915,” and cause of 
death as, “Disappeared December 30, 1915, enroute from N. Y. to Boston, New 
England Steamship Co., Steamer Providence, * * *” and furnished all proof 





1156 The Insurance Law Journal, Vol. 74 [June, 1930 


which beneficiary of policy could make a little over seven years after insured’s 
disappearance, held sufficient. 


(For other cases, see Insurance, Dec. Dig. § 543.) 


6. INSURANCE—EVIDENCE HELD TO PRESENT JURY QUESTION 
WHETHER INSURED’S DEATH OCCURRED ON OR ABOUT DATE 
cd DISAPPEARANCE AND WITHIN LIFE OF POLICY (Comp. St. 
915, § 329). 

In action on life insurance policy, in which claim of insured’s death was 
based on presumption of death under Comp. Laws 1915, ‘§ 329, arising from 
seven years’ unexplained absence, evidence respecting insured’s disappearance 
after he had taken passage on steamer held to present jury question whether 
death occurred within life of policy and on or about date of disappearance, as 
claimed by plaintiff beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Error to Circuit Court, Wayne County; Leland W. Carr, Judge. 

Action by Ida Griffin against the Northwestern Mutual Life Insurance 
Company. Judgment for defendant, and plaintiff brings error. 

Reversed, and new trial granted. 

Argued before the Entire Bench, except McDonald, J. 

David I. Hubar, of Detroit (Milton M. Maddin, of Detroit, of counsel), for 
appellant. 

Joslyn, Joslyn & Joslyn, of Detroit, for appellee. 

Clark, J. 

Plaintiff is beneficiary in a policy of life insurance for $10,000 between her 
husband, the insured, and defendant insurer. 

On December 30, 1915, insured in New York wrote to plaintiff at their home 
in East Liverpool, Ohio, that, to seek employment, he was leaving that evening 
for Boston by boat. The record warrants the inference he engaged passage 
on the steamer Providence, Fall River Line, leaving for Boston at 5 p. m., and 
was assigned a stateroom. The key of the stateroom door was issued. His 
baggage was placed in the room. It does not appear he was known or recognized 
by any one on the boat. He was never seen or heard from thereafter. Later, 
on search of the boat, the key was found inside the stateroom door, the door 
was unlocked, and his baggage in the room. Extensive search or inquiry was 
instituted and made by plaintiff, by his relatives and friends, by fraternal societies, 
by defendant, and others, and nothing was learned of what had befallen him. 

He was an electrical engineer, had been manager of a traction company 
in Ohio, and later receiver for it. His relations with plaintiff seem to have 
been happy. They had lived rather extravagantly. At the time of his dis- 
appearance his finances were at low ebb, epen to the extent he had perhaps 
misused a portion of a trust fund in his hands. His last letter to plaintiff, 
however, indicates hope of his securing needed employment in Boston. He 
was a young man in good health, except in his last letter he spoke of having 
been “troubled with my head quite a considerable lately. It is hurting me at 
present, but believe it will wear off by night.” 

The policy lapsed in November, 1916, as plaintiff could not and did not 
pay further premiums. 


The policy is that defendant is to pay upon receipt of due proof of death 
of the insured. The plaintiff waited seven years until she could have benefit 
of the statutory presumption of death, section 329, 1 Comp. Laws 1915, and 
furnished to defendant proofs of death on or about February 23, 1923, and again 
on November 22, 1923. 

Defendant took the position, quoting from its letter to plaintiff’s counsel: 
“As stated in our former letter the extended insurance under this policy ex- 
pired on November 8, 1916. It will consequently be necessary to furnish us 
with definite proof of the death of Mr. William R. W. Griffin before that date 
to establish our liability under the policy.” Having the opinion that plaintiff 
could not fix the time of death as being within the life of the policy, defendant 
declined to pay. This suit on the policy followed. Verdict was directed for 
defendant. Plaintiff brings error. 

{1, 2] The purpose of proof of death is to enable the insurer to form an 
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intelligent estimate of its rights’ and liabilities under the contract. 5 Joyce on 
Insurance (2d Ed.) § 3277. The proofs here furnished to defendant gave as 
the date of death, “Disappeared December 30, 1915,” and a cause of death, 
“Disappeared December 30, 1915, enroute from N. Y. to Boston, New England 
Steamship Co. Steamer Providence. * * *” Proofs were furnished a little 
over seven years after the disappearance. Plaintiff made such proof as she 
could. Following this, defendant wrote a letter to plaintiff’s counsel. The letter 
shows defendant had full appreciation of plaintiff’s difficulties and full under- 
standing of the matter in issue. It made no claim plaintiff had not furnished 
such proof as she could. The proofs of death were here sufficient. 

[3, 4] Plaintiff must fix the time of her husband’s death within the life 
of the policy, or she cannot recover. Note L. R. A. 1918B, 93. Her position 
in pleading and proof is that he died on or about December 30, 1915, to which 
the defense of the statute of limitations is asserted (section 12323, 3 Comp. Laws 
1915) that the suit had not been commenced within six years. If plaintiff had 
been able to establish both the fact and the time of death without the aid of 
statutory presumption of death from absence of seven years, she ought not 
to have awaited the accrual of the presumption, but should have proceeded to 
collect. John Hancock Mutual Life Insurance Co. v. Moore, 34 Mich. 41. At 
the trial defendant requested directed verdict, and got it on the ground that 
plaintiff had no evidence of death or of the time thereof, except the presump- 
tion, and that she had no evidence of death within the life of the policy. De- 
fendant’s position in this regard has been consistent throughout. It is clear, 
therefore, that plaintiff was within her rights in awaiting the coming of the 
presumption of death before attempting proofs of death. Her cause of action 
accrued after the expiration of the seven-year period following the disappear- 
ance of the insured. She might bring her action at any time within the statu- 
tory period of six years thereafter. Mclaughlin v. Aitna Life Insurance Co., 
221 Mich. 479, 191 N. W. 224. 

In Sovereign Camp, W. O. W., v. Boden, 117 Tex. 229, E S. W.(2d) 256, 
258, reported in 61 A. L. R. 682, Boden disappeared on June 24, 1915. Assess- 
ments on an insurance certificate in favor of his wife were paid to keep it alive 
to September 1, 1915, at which time it lapsed. Mrs. Boden awaited the ripening 
of the presumption from seven years’ absence, and treated the cause of action 
as then accruing, and brought suit on the certificate on June 4, 1924, within 
the period fixed by the statute of limitations of Texas, four years. In the trial 
she submitted her evidence respecting time of death to the jury, and it was 
found that her husband had died before September 1, 1915, and within the life 
of the certificate. In affirming the judgment in her favor, the court said: 


“The fact of death, after an absence of seven years, is fixed by statute; 
but the time of death must be determined by the jury. In this case, the jury 
determined that Boden died prior to September 1, 1915, to which date his in- 
surance was in full force and effect. Limitation would not have begun to run 
upon this cause of action until seven years after Boden’s disappearance, unless 
plaintiff had chosen to furnish prior to that time whatever proof she had and 
to demand payment of the policy, and thus voluntarily to assume the risk in- 
volved in attempting to establish by presumptions independent of the statute 
that Boden was then dead. Until such proof was made and delivered to the 
society, her cause of action did not accrue under the policy. The terms of the 
policy did not fix any period of time within which she must have presented 
such proof of Boden’s death as was available. Until she did prepare and pre- 
sent such proof, she could not have maintained a suit, and hence limitation did 
not begin to run until she did present such proof, unless she had delayed pre- 
senting same the full seven years. As she did not prepare and present such 
proof until after the expiration of seven years from the time of Boden’s disap- 
pearance, limitation did not begin to run on her cause of action until the end 
of that seven-year period. The plaintiff below was not legally required to present 
her proof of her husband’s disappearance and death until the expiration of 
such period of seven years. She had a perfect legal right to follow the natural 
impulse of the human heart to hope that her husband would return during all 
those seven years. But the law places a limit at that period. Then she must 
have acted or lost her legal rights by limitation four years later. She has acted 
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within the required time, by presenting proof of Boden’s jeath, and, when 
refused payment of the policy, has filed this suit within the limitation period 
after her cause of action accrued. Thus she has lost none of her legal rights, 
for, as stated, limitation began to run against her cause of action seven years 
after Boden’s disappearance, and not at the date of Boden’s death as deter- 
mined by the jury.” 

See notes: 61 A. L. R. 686; 34 A. L. R. 91; 16 A. L. R. 609; L. R. A. 1915B, 
729; 26 L. R. A. (N. S.) 294. 

In Behlmer v. Grand Lodge, A. O. U. W., 109 Minn. 305, 123 N. W. 1071, 1073, 
26 L. R. A. (N. S.) 305, the insured husband disappeared on July 17, 1901. The 
insurance lapsed July 28, 1902. The widow, beneficiary, awaited the accrual of 
the statutory presumption of death, and made proofs of death in August, 1908, 
and commenced suit in October, 1908. Whether insured in fact died before 
the insurance lapsed was submitted to the jury, who found that death had 
ae the life of the certificate. In affirming judgment for plaintiff, the 
court said: 


“The question before the court then turns upon whether respondent was 
compelled to act upon the evidence of death available at the time she stopped 
payments, or whether is was permissible for her to avail herself of all the cir- 
cumstances surrounding the case not only prior to July 29, 1902, but in addi- 
tion thereto, evidence growing out of the presumption arising from seven years’ 
absence of the insured. If she was limited by the terms of the contract to the 
evidence before her at the time she stopped payments, then, in our opinion, 
she failed to present the proofs within a reasonable time; but if, under any 
permissible construction of the contract, she had the privilege of waiting until 
the presumption of death arose before submitting the proofs of death, then 
she offered to present proofs, and commenced this action within a reasonable 
time after such presumption accrued, and the action is not barred. 


“Much may be said on both sides of the question; but a majority of the 
court are of opinion that respondent was not restricted to the evidence avail- 
able to her at the time she stopped making payments on the certificate, July 
28, 1902, for the reason that, while such evidence seems to have satisfied her 
that her husband was dead, yet there was then no known evidence by which 
his death could have been legally established. An attempted proof of his death 
before the expiration of the seven years would have been necessarily insufficient, 
a nullity. A party is not bound to do a useless thing. The certificate did not E 
require the proofs to be filed within any particular time, and hence a reason- f 
able time, in view of all the circumstances of the case, was a compliance with 
the contract. In an ordinary case of death, where the proofs to establish it 
are available, there is no reason for the application of the rule of evidence 
growing out of the presumption of death after seven years’ disappearance, and 
in such case the beneficiary would be bound to furnish the proofs within a 
reasonable time, which might be a few days, weeks, or months, according to the 
circumstances; but is a case where there is no positive evidence, and death can 
only be established with the aid of the presumption after the period of seven 
years has elapsed, why should the beneficiary be required to make out a case 
from proofs which are necessarily incomplete? Appellant insists: That in the 
absence of any provision in the contract limiting the time within which the 
proofs must be filed, reasonable time is to be measured by the statute of limita- 
tion, viz., six years, which in this case expired the 29th day of July, 1908; that 
in no case has the beneficiary more than six years from the date of death to 
file the proofs thereof; and that the action must be brought within a reason- 
able time therafter. According to this construction, all certificates become void 
if proofs are not furnished within six years from the date of death. Is that 
the meaning of the contract? Such associations are organized for the express 
purpose of providing a beneficiary fund for those members who contribute for 
the benefit of the beneficiaries in other certificates, and unless it clearly appears 
from the language of the contract that it was intended to cut off, without relief, 
those cases where evidence of death cannot be secured within six years, such 
construction should not be adopted. It is manifestly just that beneficiaries who 
have paid the assessments up to the time of the death of the insured should 
receive the reward for carrying the burden. When, from the circumstances, 
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the presumption arising from seven years’ absence is necessary to complete 
sufficient proof of death, reasonable time to present such evidence after it ac- 
= is necessary in order to make the certificate of any value to the bene- 
ciary. 

“We believe the proper construction of this class of contracts to be that a 
cause of action does not arise until proofs of death are furnished; that the 
time for furnishing the same is not limited to six years from the time of death, 
but shall be made within a reasonable time after death, according to the cir- 
cumstances of each particular case; and it is our opinion that the fair and 
reasonable meaning of the contract is that the parties intended that the bene- 
ficiary should have the benefit of the evidence of death arising from the dis- 
appearance of the insured for the period of seven years, other evidence of death 
being in itself insufficient; that respondent did not waive this right by assuming 
that the insured was dead, and in stopping payments; but that she tendered the 
proofs and commenced the action within a reasonable time after the evidence 
accrued.” 

[5] The law makes no presumption of the time of death of one presumed 
dead after absence of seven years. McLaughlin v. Sovereign Camp, W. O. W., 
97 Neb. 71, 149 N. W. 112, Ann. Cas. 1917A, 79, L. R. A. 1915B, 756, and note. 
The presumption of death does not relate back to the date of disappearance. 

It was held in Ferris v. American Ins. Union, 245 Mich. 548, 222 N. W. 744, 
746, that “we are committed to the doctrine that, until the presumption of 
death obtains, the assumption of life remains.” If the time of death is to be 
fixed within the period of seven years, it must be proved. We quote from 
note in L. R. A. 1915B, 757, citing Metropolitan Life Ins. Co. v. Lyons, 50 Ind. 
App. 534, 98 N. E. 824: “In some cases it becomes material to prove the death 
of such an absentee at some particular time within the seven years, or to prove 
the fact that he died before the presumption would arise from absence. In 
such cases it is necessary to prove his death as a fact, and when this cannot 
be done by direct evidence, it may be shown by proof of circumstances from 
which such death may be rightly and reasonably inferred.” 

[6] In the case at bar, plaintiff, to recover, must fix the time of death within 
the seven-year period, and within the life of the policy, and she attempted to 
do it as on or about December 30, 1915. We think the evidence presented in 
this regard a question for the jury, and the court was in error in not submitting 
it to them. 

On this record the insured is dead. New York Life Ins. Co. v. Brame, 112 
Miss. 828, 73 So. 806, L. R. A. 1918B, 86. He was living on December 30, 1915, 
and seven years later was dead. Plaintiff, in her effort to fix, within that period, 
a time of death, has the benefit, given by the law, of the presumption of death, 
and on this record the established fact of death. If she were called upon to 
prove, unaided by the presumption, both the fact and the time of death, her 
task would be difficult indeed. But, given the fact of death, and that it oc- 
curred within a certain period of time, she has the comparatively lighter task 
of fixing merely the time of death. 

The evidence warrants the inference that insured engaged passage and 
embarked on the boat. He was never seen or heard of thereafter. With all 
other facts of the case, including the circumstances of his home life, his busi- 
ness, his health, and his disappearance, his going upon the boat and the dangers 
incident thereto must be considered. See notes 34 A. L. R. 1397; L. R. A. 
1915B, 744; Behlmer v. Grand Lodge, A. O. U. W., supra; Sovereign Camp, 
W. O. W., v. Boden, supra. 

Under the authorities, it was for the jury to say under all the evidence 
whether the death occurred within the life of the policy and on or about Decem- 
ber 30, 1915, as contended by plaintiff. 

A question is raised on the pleadings, but it calls for no discussion. See 
New York Life Ins. Co. v. Brame, supra. Other questions not difficult and now 
fully briefed are not likely to arise again, and are passed. 

Reversed; costs to plaintiff; new trial granted. 
Wiest, C. J., and Butzel, Potter, Sharpe, North, and Fead, JJ., concur. 
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ALLEN v. METROPOLITAN LIFE INS. CO. 
No. 27677. 

Supreme Court of Minnesota. March 21, 1930. 
229 Northwestern Reporter 879. 
(Syllabus by the Court.) 

1. INSURANCE—SOLICITING AGENT CANNOT BIND INSURER BY 
AGREEMENT THAT LIFE INSURANCE PREMIUM SHALL BE AP- 
PLIED IN PAYMENT OF PERSONAL DEBT (Gen. St. 1923, § 3757). 

An agent for the solicitation of life insurance cannot bind his principal by 
an agreement that a premium shall be applied in payment of his personal debt. 
(For other cases, see Insurance, Dec. Dig. § 129.) 


2. INSURANCE—LIFE POLICY NEVER BECAME EFFECTIVE AS CON- 
TRACT, WHERE DELIVERY, THOUGH TENDERED BY LOCAL 
AGENT, WAS REFUSED BECAUSE PREMIUM WAS NOT PAID. 
An application for life insurance stipulated that the insurer should not be 

bound until it had approved the application and the first premium had been 

paid to and accepted by it during the lifetime of the insured. The application 
was approved and the policy sent to the local agent for delivery to the insured. 

The policy was tendered but delivery refused because the premium was not 

paid. Held, that the insurer had not expressed its assent to become bound, and so 

the policy never became effective as a contract. 


(For other cases, see Insurance, Dec. Dig. § 137[1].) 


Appeal from District Court, Hennepin County; E. A. Montgomery, Judge. 

Action by Myrtle Allen against the Metropolitan Life Insurance Company. 
From an order for judgment for defendant notwithstanding verdict for plain- 
tiff, plaintiff appeals. 

Affirmed. 


A. V. Rieke, Bonita Rieke, and Maurice HL Rieke, all of Minneapolis, for 
appellant. 

Snyder, Gale & Richards, of Minneapolis, for respondent. 

Stone, J. 

Action on a policy of life insurance resulting in a verdict for plaintiff. On 
an alternative motion for judgment or a new trial, judgment for defendant was 
ordered notwithstanding the verdict. Plaintiff appeals. 

The policy insured the life of Donald Max Allen, who died November 6, 
1927. Plaintiff, his mother, is the beneficiary. Judgment for defendant was 
directed on the ground that the policy had never been delivered or otherwise 
become effective as a contract binding upon defendant. In October, 1927, Otto 
F. Biorn was a soliciting agent for defendant. R. T. Allen, father of the in- 
sured, was an agent for a washing machine company. The claim of plaintiff, 
sustained by the verdict, is that Allen solicited Biorn to buy a washing machine; 
that, Biorn having no funds for such a purchase, it was agreed that Allen and 
his son, Donald, should each take out a policy in defendant through Biorn, and 
the first premium on Donald’s policy, $10.98, should be paid by R. T. Allen’s 
paying that amount to his company as the first installment on Biorn’s pur- 
chase of a washing machine. R. T. Allen made that payment to his company 
and took its receipt. 

There is no evidence that the arrangement (Biorn denies that it was alto- 
gether as Allen claims) was ever even made known to, much less approved 
by, an agent of defendant other than Biorn. The application for his policy 
signed by Donald Max Allen, October 17, 1927, was received and approved by 
defendant at its home office in New York City. The policy was issued October 
24, 1927, and sent to defendant’s Minneapolis office, with what instruction does 
not appear. But November 3, 1927, three days before the death of the in- 
sured, Biorn and another agent for defendant, took the policy to the Allen 
home for the purpose of delivering it and collecting the first premium. They 
did not make the delivery because the premium was not forthcoming. 

The application of the insured for the policy was an offer on his part. Unless 
it was accepted, there was no contract. It stipulated as a condition precedent 
to defendant’s liability, not only that the application should be approved by 
defendant, which it was, but also that a policy should be “issued and delivered” 
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and the first premium “paid to and accepted by the company during the life- 
time of the applicant.” There is no claim that any of these conditions were 
waived or that others were substituted. The argument for plaintiff is rather 
that they were performed—that (1) R. T. Allen’s payment of the first install- 
ment on the washing machine operated, under his agreement with Biorn, as a 
payment to defendant of the first premium on the policy; and that (2) the 
mailing of the policy by defendant to its Minneapolis office was equivalent to 
delivery to the insured. 

[1] 1. By statute, G. S. 1923, § 3757, each agent negotiating insurance must 
be held “the company’s agent for the purpose of collecting or securing the pre- 
miums therefor.” But that implies no authority in the agent to accept payment 
in anything but money, unless he is authorized by the company to do so, as 
sometimes is the case with premium notes. He is not authorized to accept 
washing machines or other merchandise nor to agree that the premium or any 
part of it shall be applied on his own debt. No express authority of that kind 
is claimed. There can be no other, for “it is an elementary principle, appli- 
cable alike to all kinds of agency, that whatever an agent does can be done 
only in the way usual in the line of business in which he is acting. There is 
an implication to this effect arising from the nature of his employment, and it 
is as effectual as if it had been expressed in the most formal terms. It is 
present whenever his authority is called into activity, and prescribes the man- 
ner as well as the limit of its exercise.” Hoffman v. John Hancock Mutual 
Life Ins. Co., 92 U. S. 161, 164, 23 L. Ed. 539; Tomsecek v. Travelers’ Ins. Co., 
113 Wis. 115, 88 N. W. 1013, 57 L. R. A. 455, 90 Am. St. Rep. 846. In consequence, 
an insurance agent cannot bind his principal by an agreement that a premium 
shall be applied in reduction or cancellation of his own indebtedness. Briggs 
v. Collins, 113 Ark. 190, 167 S. W. 1114, L. R. A. 1915A, 686. (In the last volume 
cited the cases are reviewed in a note entitled “Payment of insurance premium 
by cancellation of agent’s indebtedness.”) 

[2] 2. The controlling question is not whether the policy was delivered but 
whether defendant ever assented to its going into effect as a contract. Of that, 
delivery would have been but evidence—ordinarily, but not always, conclusive. 
The conclusive thing here is that neither by delivery of the policy nor other- 
wise did defendant assent to become bound as insurer. Intentional nondelivery 
of the policy is established. That, with nonperformance of the condition of 
the application that the first premium be paid to and accepted by the insurer 
during the lifetime of the insured, is conclusive that the policy never became 
effective as a contract. Sawyer v. Mutual Life Ins. Co., 166 Minn. 207, 207 
N. W. 307. Not at all-in points is Kilborn v. Prudential Ins. Co., 99 Minn. 176, 
108 N. W. 861. There the applicant was held to have paid the first premium; 
the company had accepted the application, issued the policy, and mailed it to the 
local agent for delivery to the applicant. The company had finally assented 
to become bound, and that was enough. “The only serious question” in the 
case was whether the premium had been paid “by the delivery of the notes 
in question.” 

Order affirmed. 


WEED v. BANK SAVINGS LIFE INS. CO. (No. 16779.) 
Kansas City Court of Appeals. Missouri. Jan. 27, 1930. 
Rehearing Denied Feb. 17, 1930. 
24 Southwestern Reporter (2d) 653. 
1. INSURANCE—PLACE OF CONTRACT IS WHERE FINAL ACT OG 
CURS WHICH MAKES INSURANCE CONTRACT BINDING. 
Place where final act occurs which makes binding insurance contract is place 
of contract. 
(For other cases, see Insurance, Dec. Dig. § 125[2].) 


4. INSURANCE—FOREIGN INSURANCE COMPANIES WHICH DO BUSI- 
NESS IN STATE MUST MAKE THEIR BUSINESS CONFORM TO 
STATE LAWS. 

Foreign insurance companies who do business in state do not do so by right 
but by grace, and must make their business conform to state laws. 


(For other cases, see Insurance, Dec. Dig. § 17.) 
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5. INSURANCE—CONDITIONS IMPOSED BY STATE LAWS ARE CON- 
TROLLING IN ANY CONTRACTS MADE IN STATE BY FOREIGN 
INSURANCE COMPANIES. 

Foreign insurance company coming into state to transact business with citizens 
of state is bound by state laws, and. conditions imposed by laws of state are con- 
trolling in any contracts they may make. 


(For other cases, see Insurance, Dec. Dig. § 17.) 


6. INSURANCE—WHERE APPLICATION FOR LIFE POLICY IN FOR- 
EIGN CORPORATION PROVIDED THERE SHOULD BE NO LIABIL- 
ITY UNTIL POLICY SHOULD BE DELIVERED, CONTRACT BECAME 
EFFECTIVE WHEN POLICY WAS DELIVERED IN STATE, AND 
HENCE WAS GOVERNED BY STATE LAWS. 

Where application for life insurance in foreign company provided that there 
should be no liability until policy should be delivered to insured, and no notice was 
conveyed to insured of acceptance of his medical examination until policy was de- 
livered to him in state, laws of state and not laws of foreign state in which cor- 
poration was organized govern contract. 


(For other cases, see Insurance, Dec. Dig. § 125[2].) 


7. INSURANCE—LIFE POLICY EXECUTED IN STATE HELD LAPSED 
FOR NONPAYMENT OF PREMIUMS, NOTWITHSTANDING LAWS 
OF STATE OF INSURER’S RESIDENCE REQUIRING NOTICE TO 
INSURED BEFORE FORFEITURE FOR NONPAYMENT. 

Where life policy issued by foreign insurance company was delivered to insured 
in state, it became contract governed by laws of state, and hence policy had lapsed 
at insured’s death where premiums had not been paid, notwithstanding fact that 
laws in state in which company had its home office provided that, before forfeiture 
could be made for nonpayment of premiums, company should notify holder of 
policy of company’s intention to forfeit policy. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

Appeal from Circuit Court, Jackson County; Thos. J. Seehorn, Judge. 

“Not to be officially published.” 

Action by George R. Weed against the Bank Savings Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed. 

E. R. Sloan, of Topeka, Kan., and McAllister, Humphrey, Pew & Broaddus, of 
Kansas City, for appellant. 

Conger R. Smith, of Kansas City, for respondent. 

_Arnowp, J. This is an action to recover on a policy of life insurance in which 
plaintiff was named as beneficiary. 

The facts shown are that defendant is a corporation, authorized by the laws 
of the state of Kansas to write life insurance, with its home office at the city of 
Topeka, in said state. It is also authorized to write insurance in the state of Mis- 
souri, having complied with the laws of said state applicable thereto. For a 
number of years prior to the date of his application for the policy in issue, and 
at the time of his death, the insured, Roy E. Weed, was a resident of Kansas 
City, Mo. The application for the policy in suit was taken on August 28, 1924, at 
Kansas City, Mo., on which date the insured paid the first premium and submitted 
to a medical examination. The application and certificate of such medical exam- 
ination were forwarded by insurer’s agent to its home office in Topeka. The 
policy was duly issued and forwarded to defendant’s agent at Kansas City, Mo., 
and was delivered by the agent to the insured at Kansas City, Mo., September 3, 
1924. The insured failed to pay the premium on the policy, due and payable under 
the terms thereof, on November 28, 1926. The insured died January 7, 1927. 

The petition alleges that on August 28, 1924, in consideration of the payment 
in advance by Roy E. Weed of an annual premium of $29.86, defendant executed 
and delivered to said Roy E. Weed its policy of insurance in writing, numbered 
19448, whereby it insured the life of Roy E. Weed in the sum of $2,000; that plain- 
tiff was the brother of said Roy E. Weed, and, at the time of the death of said 
Roy E. Weed, was the beneficiary under the terms of said policy; that said Roy E. 
Weed, at the time of his death, January 7, 1927, was a resident of Kansas City, 
Mo.; that said Roy E. Weed, during his lifetime, complied with all the conditions of 
said policy obligatory upon him; that, since the death of the insured, plaintiff 
has complied with all the terms of said policy obligatory upon him, and has made 
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demand for the amount due on said policy, but that defendant has failed and re- 
fused to pay the same; and that said refusal is vexatious. The prayer is for judg- 
ment for the face of the policy, 10 per cent. of the principal sum, and $500 attor- 
ney’s fee and for costs. 

The answer is, first, a general denial, and as affirmative defense it is alleged 
the insured failed to comply with all the ohbligations of said policy due and coming 
from him, in that he failed to pay the premium due on said policy on the 28th 
day of November, 1926; that, on account of default in payment of the same, said 
policy, by its terms, had“ lapsed, terminated, and was void. 

The first amended reply states that the application, which by the terms of the 
policy became a part thereof, was dated August 28, 1924, and it provided there 
should be no liability on the policy applied for until such policy should be issued 
and delivered to the applicant while in good health and the first premium thereon 
paid during the applicant’s lifetime, unless the first premium were paid in full to 
defendant’s agent at the time said appplication was made, and, if defendant should 
be satisfied as to the insurability of the applicant on the plan applied for on the 
date of the medical examination for said policy, then and in such case the insurance 
applied for should become effective from the date of said medical examination; that 
said applicant was examined on the same date as the application, to wit, August 
28, 1924, and at said time he paid the first premium in full to defendant’s agent; 
that said application and medical examination were examined at the home office of 
defendant in Topeka, Kan., by its proper officers, and the application was approved 
on or about August. 30, 1924; and that said approval became the last act making 
effective the contract so made in the State of Kansas, and therefore the insurance 
contract was a Kansas contract, and became effective August 28, 1924. 

The amended reply further affirmatively alleges that the said policy provides 
that all premiums thereon were payable at the home office in Topeka, Kan., and 
that in compliance therewith all the premiums paid after the premium for the 
first year were paid by the insurer at the home office in Topeka, Kan. The reply 
further pleads sections 40—332 and 40—333 of the Rev. Stat. of Kansas 1923. The 
first of these sections provides: 

“It shall be unlawful for any life insurance company other than fraternal 
doing business in the state of Kansas to forfeit or cancel any life insurance policy 
on account of nonpayment of any premium thereon, without first giving notice in 
writing * * * of its intention to forfeit or cancel the same.” 

There is a provision in the section that the same shall not apply to any policy 
under the terms of which the premium is to be paid, weekly, biweekly, or monthly, 
under which a grace period of at least four weeks is granted for the payment 
of every premium after the first. 


Section 40—333 provides that, before any such cancellation or forfeiture can 
be made for nonpayment of any such premium, the insurance company shall notify 
the holder of the policy that the premium thereon, stating the amount thereof, is 
due and unpaid, and of its intention to forfeit or cancel the same, and such policy- 
holder shall have the right, within 30 days after said notice has been duly de- 
posited in the post office, to pay such premium, and any attempt of such insurance 
campany to cancel or forfeit any such policy without such notice shall be null 
and void. It is alleged that said statutes became a part of the contract herein. 

The amended reply further pleads decisions of the Supreme Court of Kansas 


ruling on the application of the above-cited statutes as follows: Priest v. Bankers’ 
Life Ass’n, 99 Kan. 301, 161 P. 631; Wolford, Adm’x, v. Insurance Co., 114 Kan. 


413, 219 P. 263, 32 A. L. R. 1248. The amended reply alleges the terms of the 


statutes above cited were not complied with; that the policy provides that it shall 
not be contestable after one year from its date of issue, except for nonpayment of 
premiums; that the policy herein was issued —_ 28, 1924; that the insured died 
January 7, 1927; that this suit was instituted February 24, 1927; that defendant’s 
answer was filed April 16, 1927; that no contest on said policy was made or initiated 
until its answer was filed, which was more than one year after the policy was is- 
sued; and that, since there can be no defense for nonpayment of premiums, every 
other defense is foreclosed to defendant. 


The reply further states that the policy contains no provision for forfeiture or 
cancellation for nonpayment of premiums or otherwise; that “said policy is a 
straight five year term policy”; that the policy provides that, in the settlement of 
the same as a death claim, any unpaid premiums, or unpaid part thereof, for the 
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current policy year in which death occurs, shall be considered as an indebtedness 
to defendant company; that the policy year during which the insured died began 
August 26, 1926, and the failure of the insured to pay a portion of the premium 
due under said policy during said policy year, if any, does not forfeit or cancel 
or render said policy of insurance void, but any unpaid portion of said premium 
during said policy year, if any should and must be deducted from the face of 
said policy on settlement thereof as a death claim. 

Further replying, plaintiff states that defendant, on September 30, 1926, and 
more than 30 days from August 28, 1926 (the said policy allowing 31 days of grace 
within which to pay all premiums after the first premium), received and accepted 
from insured the payment of a quarterly installment of said premium for said 
policy year so beginning on said August 28, 1926, and thereby led and induced 
insured to believe, and insured did believe, that said policy of insurance would not 
be forfeited for the payment of any quarterly installment of said premium on said 
policy of insurance if not made on the 28th days of August, November, February, 
and May in each year, and within 31 days thereafter, and defendant is thereby 
estopped to assert that said policy could be and was forfeited for failure to pay an 
annual premium on November 28, 1926, and within 31 days thereafter, if such were 
a fact. The reply generally denies each and every allegation contained in defen- 
dant’s answer. 

Upon the pleadings thus made, the cause went to trial before the court and 
jury. At the close of all the evidence, the court gave an instruction in the nature of 
a demurrer to find for plaintiff; and thereupon the jury returned a verdict for 
plaintiff in the sum of $2,232.09, and judgment for that amount was entered accord- 
ingly. A timely motion for a new trial was overruled, and defendant has appealed. 

There are three assignments of error: (1) In admitting in evidence the 
statutes of Kansas with reference to forfeiture of insurance policies; (2) In fail- 
ing to give the peremptory instruction in behalf of defendant at the close of all 
the evidence; and (3) in giving plaintiff's peremptory instructions 1. and 2, at 
the close of all the evidence, as follows 

“1, At the close of all the evidence in the case, under the pleadings and the 
evidence, the court instructs the jury that your verdict will be for the plaintiff. 

“2. The court instructs the jury that if your verdict be for the plaintiff, you 
will find for him in the sum of $2,000.00, less any sum you may find and believe 
from the evidence, is and was owing defendant for premiums on the policy of 
insurance referred to and introduced in evidence, not, however, exceeding the sum 
of $23.73; and you may in addition thereto, allow him six per cent interest per 
annum on said amount from the date you find and believe from the evidence in 
this case the defendant refused to pay the amount due under said policy, not, 
however, from a date prior to January 20th, 1927.” 


There is no dispute between the parties as to the material facts in the case, and 
under the assignments of error, the only question presented is whether the 
policy in issue was a Kansas or a Missouri contract. It is plaintiff’s contention 
that it is a Kansas contract; while defendant insists it is a Missouri contract, and 
should be so construed. If the policy is a Kansas contract, defendant is liable 
under the statutes and decisions of that state, as pleaded. If, however, it is a Miss- 
ouri contract, defendant’s right of forfeiture for nonpayment of the delinquent 
premiums is controlled by Missouri law and decisions. In the determination of this 
question it is well to ascertain where the policy went into effect. It is noted the 
application which is made a part of the contract contains the following clause: 


“It is agreed (1) that there shall be no liability hereunder until a policy shall 


be issued, and delivered to me, while in good health and the first premium thereon. 


actually paid during my lifetime, provided, however, that if said premium is paid 
in full to the said Company’s agent at the time of making this application, and if 
said Company shall be satisfied as to my insurability on the plan applied for herein, 
on the date of medical examination therefor, then the insurance (subject to the 
provisions of the policy applied for) shall be effective from the date of said medical 
examination; (2) that my acceptance of any policy issued on this application, 
whether or not upon the form applied for herein, will constitute a ratification by 
me of any change in the form of the policy, or correction in or addition to the 
application, made by the Company in the space above headed ‘Home Office Correct- 
— or Additions,’ copy of which constitute sufficient notice to me of the change 
made.” 
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The testimony shows defendant is a Kansas corporation, authorized to write 
insurance in Missouri; that insured was a resident of Missouri; that the applica- 
tion was solicited in Missouri and the first premium paid at the time of the applica- 
tion was signed and the medical examination made; that the application and medical 
report were forwarded to the home office at Topeka; the policy was issued, sent 
by the company to its agent in Missouri, and by him delivered to insured in Mis- 
souri. The evidence further shows insured failed to pay the premium due Novem- 
ber 28, 1926, within the grace period of the policy, which was 31 days. The insured 
died January 7, 1927. 

The trial court seems to have based its ruling upon its conclusion that the 
policy was a Kansas contract, and that defendant had failed to give the Kansas 
statutory notice of intention to forfeit. Defendant contends this view was erroneous. 
As to when the policy went into effect, the clause in the application which we 
think controlling is as follows: 

“It is agreed (1) that there shall be no liability hereunder until a policy shall 
be issued, and delivered to me, while in good health and the first premium thereon 
actually paid during my lifetime, provided, however, that if said premium is paid 
in full to the said Company’s agent at the time of making this application, and if 
said Company shall be satisfied as to my insurability on the plan applied for 
herein, on the date of said medical examination therefor, then the insurance (subject 
to the provisions of the policy applied for) shall be effective from the date of said 
medical examination.” 

The second clause of the provision above referred to is as follows: 

“(2) That my acceptance of any pollicy issued on this application, whether or 
not upon the form applied for herein, will constitute a ratification by me of any 
change in the form of the policy, or correction in or addition to the application, made 
by the Company in the space above headed ‘Home Office Corrections or additiens,’ 
copy of which constitute sufficient notice to me of the change made.” 

There is a distinction between the time when the contract went into effect and 
the time when the insurance became effective. Th first sentence of the provision 
above quoted is unambiguous, to the effect that “there shall be no liability here- 
under until a policy shall be issued and delivered to me. * * *” 

[1] It is urged by plaintiff, and we think properly, that the place where the 
final act occurs which makes a binding contract is the place of the contract. This 
court so held in the case of Crohn y. U. C. Travelers, 170 Mo. App. 273, 156 S. 
W. 472. We also held in Burner vy. Ins. Co., 221 Mo. App. 1193, 300 S. W. 556, 557. 
as follows: 

“The law is well settled in this state and elsewhere that parties to an insurance 
contract have a right to agree on the terms of such contract and to provide therein 
when and under what circumstances and conditions the contract shall go into 
effect”—citing cases. 

Under the provisions of the application which we have quoted, the last act to be 
done to put the contract into effect was the delivery of the policy to the insured, and 
this was done in Missouri. The contract provided when the insurance went into 
effect, and by the terms thereof the policy became effective only upon its delivery to 
the applicant. 


In the case of Hampe, Pub. Adm’r, v. Metropolitan Life Ins. Co., reported in 
the advance sheets of 21 S. W. (2d) 926, 927, the St. Louis Court of Appeals says: 
“For many years the Missouri courts, standing somewhat alone upon the ques- 
tion, have held that, where an insurance contract provides that it shall not become 
effective until the happening of certain contingencies, such as the delivery of the 
olicy during the lifetime or good health of the applicant and the payment of the 
rst premium, but elsewhere recites a prior date of issue or due date, it is the date 
of delivery and payment which marks the beginning of the effectiveness of the 
policy, and determines the time when each succeeding premium shall be paid”—citing 
cases. 


A number of cases are cited by defendant which we think conclusive of this 
question, and of these, some went to the United States Supreme Court on the very 
point here involved. The case of Equit. Life Assur. Soc. v. Clements, 140 U. S. 
226, 11 S. Ct. 822, 35 L. Ed. 497, is brought to our attention by plaintiff. In that case 
a resident of Missouri signed, in that state, an application for life insurance. The 
policy was executed in the office of the company in New York and transmitted to 
Missouri, where it was delivered to the assured, and where the premiums thereon 
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were paid, as in the case at bar. The court held the policy became a completed 
contract only upon its delivery and payment of the premium in Missouri—hence a 
Missouri contract and governed by the laws of that state. ; : 

[2,3] The power of a state to impose conditions on foreign corporations doing 
business therein is as extensive as its power over domestic corporations. Orient 
Ins. Co. v. Daggs, 172 U. S. 557, 19 S. Ct. 281, 43 L. Ed. 552. It has been held a 
corporation is not a citizen within the meaning of the constitutional provision pro- 
hibiting a state from making laws which shall abridge the privileges or immunities 
of citizens of the United States, and cannot invoke the protection of such pro- 
visions as against a state statute. Daggs Case, supra. : 

[4] A case directly in point is Cravens v. Life Ins. Co., a Missouri case which 
went to the United States Supreme Court and is reported in 178 U. S. 389, 20 S. Ct. 
962, 44 L. Ed. 1116 (148 Mo. page 583, 50 S. W. 519, 53 L. R. A. 305, 71 Am. St. 
Rep 628). In that case the insurance company was a resident of New York, the 
insured a resident of Missouri. The application for insurance was made in Miss- 
ouri, and contained a provision that the policy should go into effect when the 
premium was paid and accepted by the company during the life and good health of 
the applicant. The application was accepted in New York, the policy was there 
issued and sent to the company’s agent at Kansas City, Mo., and there delivered to 
the insured. It was provided in the application that the contract should be governed 
by the laws of the state of New York. The question there, as here, was as to 
whether the Missouri statute as to forfeiture applied; and the court held, in effect, 
that, if a contract of insurance is delivered in one state, and the premiums are there 
paid, upon performance of the conditions precedent that the premiums shall be paid, 
and that the policy shall be delivered to the insured during his life and good health, 
the contract is executed in that state, although the insurance company is incorporated 
under the laws of another state, and has its chief office there; and this is true, al- 
though it is expressly agreed in the application and policy that the place of the 
contract is in such other state, and that the contract shall be construed according to 
the laws thereof. It has also been held that foreign insurance companies who do 
business in this state do so not by right but by grace, and must make their business 
conform to our laws. See, also, N. Y. Life Insurance Co. v. Dodge, 246 U. S. 
357, 38 S. Ct. 337, 62 L. Ed. 772, Ann: Cas. 1918E, 593. Some cases are cited which 
would seem to hold to the contrary, but on examination they are all found to have 
involved a loan agreement on the policy which required a different ruling. The 
cases above cited are those originating in Missouri which were appealed to the 
United States Supreme Court, and the final decisions are by the latter court. But our 
Supreme Court and the Courts of Appeal support defendant in its contention upon 
the only point in issue herein. Lange v. Ins. Co., 254 Mo. 488, 162 S. W. 589; John- 
son v. Life Ins. Co., 212 Mo. App. 290, 249 S. W. 115; Wilson v. Ins. Co., 221 Mo. 
App. 1007, 300 S. W. 550; Saunders v. Ins. Co., 212 Mo. App. 186, 253 S. W. 177; 
Pietri v. Seguenot, 96 Mo. App. 258, 69 S. W. 1055; Moore v. Life Ins. Co., 112 
Mo. App. 696, 87 S. W. 988; Price v. Ins. Co., 48 Mo. App. 281. 

[5-7] Under the authorities cited, the conclusion is inevitable that a foreign in- 
surance company coming into Missouri to transact business with citizens of this state 
is bound by Missouri laws, and the conditions imposed by the laws of this state are 
controlling in any contracts they may make. The defendant herein was admitted to 
transact business with citizens of Missouri on condition that it would comply with 
the laws of Missouri. The laws of Missouri do not require it to give notice of 
cancellation of policies. The company complied with the laws of Misseuri, and 
consequently the contract had lapsed before the death of the insured. The evidence 
shows that no notice was conveyed to the insured of the acceptance of hits medical 
examination until the policy was delivered to him in the state of Missouri. The 
last act done in the contract was in Missouri. The whole transaction is governed 
by the laws of Missouri and not by the laws of Kansas. The court therefore erred 
in instructing the jury to find for the plaintiff. 

We have carefully considered plaintiff's argument and citations, and find noth- 
ing therein to change our conclusions. The judgment is accordingly reversed. 

Bland, J., concurs. 

Trimble, P. J., absent. 
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UDE v. MODERN ae OF AMERICA. 


Supreme Court of Nebraska. April 3, 1930. 
230 Northwestern Reporter 109. 
INSURANCE—FRATERNAL INSURANCE—AFFIRMATIVE DEFENSE— 

BURDEN OF PROOF—HEALTH OF INSURED—QUESTION FOR 

JURY—CONFLICTING EVIDENCE. 

Fraternal society pleading acceptance of all dues and assessments had burden 
of establishing affirmative defense; whether insured was in sound health when 
fraternal benefit certificate issued, held for jury; conflicting evidence presents 
question for jury. 

(Syllabus by the Court.) 

When a fraternal beneficiary society issues a benefit certificate 
to a new member and admits the insured to membership in the society 
and admits the acceptance by it of all dues and assessments re- 
quired by the society under the terms of the benefit certificate, and 
pleads an affirmative defense, it devolves upon such fraternal society 
to establish such defense, and, where the evidence is conflicting, 
the question is for the jury. 

(For other cases, see Insurance, Dec. Dig. §§ 817[1], 825[2].) 


Appeal from District Court, Jefferson County; Messmore, Judge. 

Action by Hellen Ude against the Modern Woodmen of America. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

Nelson C. Pratt, of Omaha, and George G. Perrin, of Rock Island, Ill., for 
appellant. 

Heasty, Barnes & Rain, of Fairbury, for appellee. 

Heard before Goss, C. J., Dean, Good, Eberly, and Day, JJ., and Carter and 
Chase, District Judges. 

Dean, J 

This action was begun in the district court for Jefferson county by Hellen 
Ude, plaintiff, to recover $1,000 from the Modern Woodmen of America, de- 
fendant, under the terms of a fraternal beneficiary insurance certificate, dated 
June 15, 1927, which was issued by the defendant society to her uncle, Captain 
C. Parker, and wherein plaintiff was named as the sole beneficiary. Plaintiff 
recovered a verdict and judgment thereon for $1,086.70, from which the de- 
fendant has appealed. 

In its answer the defendant society admitted that all required assessments 
and dues had been paid by the insured from the date of his acceptance as a 
fraternal member until his death, and that due notice of his death, on February 
4, 1928, was given by plaintiff to defendant. But as a part of its defense the 
society alleged that the insured was not in sound health when the certificate 
was issued, and that his death “resulted directly or indirectly from his use of 
intoxicating liquors.” 

On the part of the defendant, evidence was introduced tending to prove 
that certain witnesses, who were members of the society, had seen Parker 
when he appeared to be intoxicated, and some witnesses testified that he had 
some difficulty in breathing at times, and that from his general appearance 
they did not think that he was a strong man. Other members of the order 
testified that, while they believes that he drank, they made no objection to his 
admission into the brotherhood on this ground. But some testified that they 
had seen him in the performance of heavy physical labor, such as cutting ice 
and the like, not very long before his death. 

Shortly before his death, Parker went to a physician to have his throat 
X-rayed. This physician testified that Parker was in more or less distress just 
before he died, but that he appeared to be a “fairly well-nourished man.” Other 
witnesses testified for plaintiff that they had long known Parker and that he 
was a strong man and appeared to be in good health and that they had never 
seen him intoxicated. This evidence was introduced as tending to show that 
Parker’s health and strength and his physique were in a normal condition until 
he was overtaken by his final illness. 

The examining physician for the defendant society testified that he ex- 
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amined Parker three or four days before his death and that the patient then 
had an attack of flu and was suffering from some throat trouble. The im- 
mediate cause of Parker’s death, he testified, was probably bronchial pneu- 
monia. This witness also testified that he never knew of Parker calling any 
doctor to attend him before his last illness came upon him. This witness was 
by marriage related to Parker, but, of course, it does not follow that his evidence 
should be held for naught. 

The record discloses that it was the duty of the general secretary of the 
society to pass upon the applications for membership; that he did not neces- 
sarily know the applicants personally but relied upon the statements of the 
examining physicians in respect of physical condition and the like. It appears, 
too, from the evidence that the secretary relied on Parker’s statements in re- 
spect of health and of abstention from the use of intoxicants, just as he did 
in that of other applicants. And it may be noted that Parker had previously 
been a member of the lodge but had allowed his membership to lapse, but he 
was subsequently reinstated; so that he passed within the portals of the society 
two times. The secretary, it may be observed, pointed out that the procedure 
for readmittance is the same as for admittance to membership under the original 
application. 

The evidence before us conflicts in respect of the physical condition of the 
insured, but there is, nevertheless, competent evidence which tends to prove 
that Parker was not a weakling at any time material to this controversy. Some 
witnesses testified that they had seen him perform strenuous manual labor shortly 
before his death, as noted above, and some testified that he had the appetite 
of an average healthy man and appeared to be fairly strong. The examining 
physician apparently considered him a good risk, for he so reported him to 
the general secretary of the defendant society. And the jury, as triers of fact, 
found in favor of the plaintiff on the nfaterial issues which are involved here 
and against the defendant society, under instructions that appear to state the 
law applicable to the facts. 

It appears to us that when a fraternal beneficiary society issues a benefit 
certificate to a new member and admits the insured to membership in the society 
and admits the acceptance by it of all dues and assessments required by the 
society under the terms of the benefit certificate, and pleads an affirmative 
defense, it devolves upon such fraternal society to establish such defense, and, 
where the evidence is conflicting, the question is for the jury. Clearly the 
agents of the defendant society knew of the condition of which complaint is 
now made long before the death of the insured. But there is not a syllable of 
evidence which goes to show that any of the members in any manner remon- 
strated with the insured in respect of his alleged fondness for intoxicating 
liquors. Modern Woodmen of America v. Colman, 68 Neb. 660, 94 N. W. 814, 
96 N. W. 154; Modern Woodmen of America v. Berry, 100 Neb. 820, 161 N. W. 
534, Ann. Cas. 1918D, 302; Warren v. Grand Lodge, A. O. U. W., 104 Neb. 810, 
178 N. W. 627, and cases there cited. 

The jury in the present case and the trial judge alike saw and heard and 
observed the demeanor of the witnesses when they testified and are therefore 
more capable of judging of the weight of the evidence than a reviewing court 
which is confined to the printed page for its conclusions as to the merits of the 
subject matter. This rule is so well established in this jurisdiction that it has 
become a fundamental in Nebraska practice. In view of the facts before us, 
and the law applicable thereto, we conclude that the judgment of the district 
court must be and it hereby is 

Affirmed. 


MILLER v. AMERICAN EAGLE FIRE INS. CO. 
Court of Appeals of New York. Feb. 11, 1930. 
170 Northeastern Reporter 495. 

INSURANCE—UNDER FIRE POLICY PROHIBITING USE OF GASOLINE, 

INSURER HELD NOT LIABLE FOR LOSS OCCASIONED BY TEN- 

ANT’S USE OF GASOLINE, WITHOUT OWNER’S KNOWLEDGE. 

Where fire policy prohibited use of gasoline for cooking, heating, or lighting, 
without special permission, and denied liabilty for loss occurring while gasoline 
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was kept or used on premises, insurer held not liable for loss caused by use of 
gasoline by tenant, regardless of whether owner knew of such use, since his 
knowledge or control is immaterial as to risks which policy specifically excludes, 
and while insurance contract may be liberally construed in favor of policy- 
holder, losses specifically excluded cannot be brought within insurance by ruling 
of courts. 

(For other cases, see Insurance, Dec. Dig. § 326[3].) 


Appeal from Supreme Court, Appellate Division, Second Department. 

Action by Theodore H. Miller against the American Eagle Fire Insurance 
Company. From a judgment of the Appellate Division (226 App. Div. 772, 234 
N. Y. S. 844), affirming a judgment of the Trial Term, the jury being waived, 
dismissing the complaint, plaintiff appeals. Affirmed. 

Harry C. Barker and John B. Grubb, both of Poughkeepsie, for appellant. 

John E. Mack, of Poughkeepsie, for respondent. 

CranE, J. The defendant insured a dwelling house owned by the plaintiff, and 
located on the South road of Poughkeepsie, on the main highway of the Albany 
Post road. The amount of the insurance was $6,000. There were three ex- 
tensions, or renewals, of the policy, each covering a three-year period. The 
premises were used as a tea room as well as dwelling house, and later, for a 
period of some months before the fire, a restaurant had been conducted on 
the premises under the title of “Cedar Hill Farm.” The signs on the house 
called attention to “Cedar Hill Farm’s Blue Plate Dinner.” As many as sixty 
in the good season had been fed in the dining room. In the kitchen was the 
usual cooking stove and kitchen utensils. One of the tenants had installed 
a gasoline stove or range in the kitchen, which proved to be the cause of a 
fire on October 20, 1925, destroying the building. The gasoline was kept in a 
tank near the stove, and fed from there to the stove. The tank carried five 
gallons, and the quantity generally used was three gallons. When the fire oc- 
curred, the occupants were pouring gasoline into tne tank, after having just 
put out the light in the stove. The heat evidently caused an explosion which 
resulted in the fire. 

The owner, Mr. Miller, the plaintiff in this action, knew that there was a 
restaurant being conducted in the place, for he took some meals there. There 
is no evidence that he knew about the installation or the use of the gasoline 
stove or the storage of gasoline on the ‘premises. 

The insurance company has successfully resisted payment of the insurance 
because of breach of conditions or because by the terms of the policy the risk 
was not covered. The policy contained the following provisions: 

“Use of gasoline—Permission to keep on hand not exceeding one quart of gas- 
oline, benzine or naptha for household use, but the use thereof for cooking, 
heating or lighting is prohibited without special permission endorsed on this 
policy.” 

The policy further stated: 

“Unless otherwise provided by agreement in writing added hereto this 
Company shall not be liable for loss or damage occurring. * * * 

“(b) while the hazard is increased by any means within the control or 
knowledge of the insured; or * * 

“(d) while there is kept, used or re on the described premises * * * 
benzine, gasoline,” etc. 

Whatever question might arise under clause (b), above quoted, because of a 
subtenant storing gasoline without the knowledge and beyond the control of 
Miller, the owner, no such question can arise as to the other clauses quoted. 
Coffaro v. Queen Ins. Co., of America, 217 App. Div. 197, 216 N. Y. S. 564, and the 
cases therein cited, refer to the increased risk caused by a tenant or subtenant 
without the knowledge of the insured. His knowledge or control is immaterial 
as to risks which the policy specifically excludes. The use of gasoline for cooking 
or lighting is prohibited, without special permission indorsed on the policy. 
Such permission was never obtained. The fire occurred through the use of 
gasoline for cooking purposes. This was a cause against which the policy did 
not run. It was a risk which the company specifically refused to undertake. 
The knowledge or the control of the owner was immaterial. This was the con- 
tract, and he, not the company, assumed responsibility for the acts of the tenant 
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or subtenant. The same reasoning applies to subdivision (d), wherein it is 
expressly stated that the company shall not be liable for loss occurring while 
gasoline is kept on the premises. To hold the company to liability in this case 
because the gasoline was kept by a tenant and not by the landlord, or was kept 
without his knowledge, would be to rewrite the policy and make a new contract 
for the parties. The insurance company may be strictly held to its policy; its 
contract may even be liberally construed in favor of the policyholder, but the 
losses which it has specifically excluded cannot be brought within the insurance 
by a ruling of the courts. The contract which the parties have made limits the 
power of the courts. The law can declare a liability based upon the contract, 
but it has no power to make a contract. See Liverpool & L. & G. Ins. Co. v. 
Gunther, 116 U. S. 113, 128, 6 S. Ct. 306, 29 L. Ed. 575; Gunther v. Liverpool & L. 
& G. Ins. Co., 134 U. S. 110, 10 S. Ct. 448, 33 L. Ed. 857; Duncan v. Sun Fire Ins. 
Co., 6 Wend. 488, 22 Am. Dec. 539; Mead v. Northwestern Ins. Co., 7 Ni ¥. 508, 
533; Richards on Insurance (3d Ed.) p. 356, § 269. 

The judgment should therefore be affirmed, with costs. 

Cardozo, C. J., and Pound, Lehman, Kellogg, O’Brien, and Hubbs, JJ., concur. 

Judgment affirmed, etc. 


PEQUOT MFG. CORPORATION v. EQUITABLE LIFE ASSUR. SOC. OF 
THE UNITED STATES. 
Court of Appeals of New York. Feb. 11, 1930. 
170 Northeastern Reporter 514. 

1. INSURANCE—INSURED’S RESERVE AND DIVIDENDS WERE PROP- 
ERLY APPLIED TO PAID-UP INSURANCE AFTER DEATH, WHERE 
INSURED REQUESTED LAPSED POLICIES BE THUS CHANGED, 
THOUGH CHANGE WAS DEFERRED AWAITING DIRECTION AS 
TO DIVIDENDS (Insurance Law, § 88). 

Where life policies provided, in accordance with Insurance Law (Consol. 
Laws, c. 28) § 88, that, in event of a default in payment of premium, insured 
could ueseniee policies and elect to receive cash surrender value, could purchase 
nonparticipating paid-up insurance, or take extended term insurance, and insured, 
after permitting policies to lapse, wrote in to company, “Please change the 
enclosed policies to paid-up insurance,” there was an election on the part of 
insured to take the option of paid-up insurance, and reserve and terms dividends 
apportioned to policies were properly applied to that end instead of to extended 
insurance, after insured’s death, notwithstanding fact that company postponed 
indorsement on policies until after insured’s death while waiting reply to letter 
inquiring as to disposition of current dividends; insurance being continued .as 
extended term insurance under provisions of policy in case none of option was 
exercised. 

(For other cases, see Insurance, Dec. Dig. § 368[1].) 


. INSURANCE—INSURED’S RIGHT TO SELECT OPTION ON LAPSE OF 
POLICY IS CONTINUING BINDING PROVISION (Insurance Law, § 88). 
Right granted to insured, under insurance Law (Consol. Laws, c. 28), § 88, to 
select one of three options of cash surrender value, extended term insurance or 
paid-up insurance, in event of lapsing of policies, is in the nature of a continuing 
binding provision and is self-operating as to insurance company. 

(For other cases, see Insurance, Dec. Dig. § 366.) 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by the Pequot Manufacturing Corporation against the Equitable 
Life Assurance Society of the United States. Judgment of the Trial Term in 
favor of plaintiff for $1,690.80, directed by the court on defendant’s motion, was 
affirmed by the Appellate Division (226 App. Div. 868, 235 N. Y. S. 861; 227 App. 
Div. 661, 235 N. Y. S. 862), and plaintiff appeals, claiming the amount insufficient. 

Affirmed. 

Alvin C. Cass and Arnold Gross, both of New York City, for appellant. 

Peter C. Mann and James D. Ewing, both of New York City, for respondent. 

Husss, J. 

On April 21, 1925, the defendant assurance society issued two policies of 
life insurance on the life of Samuel London. The policies were alike and will 
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hereinafter be referred to as the policies. After the policies were issued, the 
plaintiff, a corporation, became the beneficiary thereof by proper indorsement 
thereon and also by written assignment executed after the lapse and surrender 
of the policies. Two premiums were paid, but the premiums which became due 
on April 14, 1927, were not paid. The defendant duly extended the time for 
paying those premiums to June 14, 1927. Those premiums were not paid, and 
the policies thereby lapsed. On June 14th the insured and the plaintiff, the 
beneficiary, each wrote a letter to the defendant. The letters were identical in 
contents and read: “Will you please change the enclosed policies to paid up 
life insurance and oblige.” On June 17, 1927, the defendant replied to the insured 
by letter which read: 

“We note from your letter of June 14th, that it is your intention to have 
the above mentioned policies converted into paid up life insurance contracts. 

“In order to enable us to proceed with the transaction, may we ask you to 
kindly send us a statement as to whether or not the current dividends are to be 
included in the paid up transaction. 

“Upon the receipt of this information, the matter will be given prompt 
attention.” 

On July 11, 1927, the insured died, without having answered the defendant’s 
letter. Thereafter, on July 16, 1927, the defendant indorsed the policies as paid-up 
nonparticipating life insurance. 

The policies provide that, after the payment of two full years’ premiums upon 
any subsequent default in payment of premiums, the insured, within three months 
after such default, may surrender the policies and elect one of the following 
options: 

“(a) To receive the Cash Surrender Value of this policy; or 

“(b) To purchase non-participating paid-up life insurance payable at the 
same time and on the same conditions as this policy; or 

“(c) To continue the insurance for its face amount (and any outstanding 
dividend additions) as paid up extended term insurance for the period shown 
in the opposite Table, or for such further period as the dividend, additions (if 
any) will purchase, but without future participation, or right to loans.” 

The policies provide for annual dividends and give the insured four options 
in regard to such dividends: 

(1) Take them in cash. 

(2) Apply them in payment of premiums. 

(3) Use them to purchase paid-up additional insurance. 

(4) Leave them to accumulate at interest. 

If the insured fails to elect which option he desires to accept within three 
months after notice, the dividends are automatically applied to purchase paid-up 
additional insurance, specified by the terms of the policies. 


The question for determination is whether the plaintiff is entitled to recover 
paid-up life insurance under option (b) or extended term insurance under option 
(c). If it is entitled to recover paid-up life insurance under option (b) it is 
entitled to $1,656. If it can recover under option (c) it is entitled to more than 
$22,000, as the insured died within the time of the extended period if he had 
selected option (c). 

The position of the plaintiff is that there was no effective election by the 
insured of which option (b) or (c), he chose to have applied, and, therefore, that 
option (c) for paid-up extended term insurance for the face of the policies auto- 
matically applied under the terms of the policies and under section 88 of the 
Insurance Law (Consol. Laws, c. 28). The policies provide: “In the event of 
default in the payment of any premium or installment thereof * * * if the insured 
(or assignee, if any) does not select one of said options (a, b or c) within three 
months of such default, the insurance shall be continued as provided under option 
(c).” Such position is based upon the contention that the insured’s letter of 
June 14, 1927, to the defendant, “Will you please change the enclosed policies to 
paid-up life insurance, and oblige,” is ambiguous and may be understood as 
applying to either option (b) or (c); or at least that it does not make an effective 
selection of option (b) and, therefore, option (c) automatically applies; also that 
said letter did not constitute an election, because it did not direct what disposition 
should be made of the current dividends, whether to be taken in cash by the 
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insured under option (1), to be used to purchase paid-up additional insurance 
under option (2), paid-up extended term insurance under option (3), or left on 
interest under option (4). It is also urged that the provision of the policies 
granting the defendant the right to defer action for ninety days, on an application 
for “the granting of any surrender value,” is applicable, and that defendant’s 
letter to the insured under date of June 17th, asking for instructions as to the 
application of accrued dividends, establishes that the defendant, under that pro- 
vision of the policy, had deferred action on the insured’s request to have the 
policies changed to paid-up life insurance, and that it did not take action thereon 
prior to the insured’s death, and, therefore, that there had been no effective 
election by the insured which had been accepted by the defendant and option (c) 
for paid-up extended term insurance must apply. The deferment clause of the 
policies reads: “Payment of Surrender Value. The granting of any surrender 
value under this policy may be deferred by the Society for a period not exceeding 
ninety days after receipt of application therefor.” 

The argument of the appellant proceeds upon the theory that the defendant 
was required to take some affirmative action after receipt of the letter of June 
14th requesting that the policy be changed to paid-up life insurance. 

[1, 2] The right granted by the terms of the policies to the insured upon 
the lapsing of the policies to select one of the three options is in the nature of a 
continuing binding provision, a vital part of the contracts, required as to options 
(b), and (c) by section 88 of the Insurance Law. It is self-operating in so far 
as the defendant is concerned. When the insured communicated his election of 
the option which he desired to take, that part of the contract was closed. The 
defendant was not required to do anything. The policies automatically became 
paid-up life insurance policies for the amount specified in the table contained 
in the policies, which states the amount of paid-up insurance which the policies 
represent at the date when they lapse. Gately-Haire Co., Inc., v. Niagara Fire 
Ins. Co. of City of New York, 221 N. Y. 162, 116 N. E. 1015, Ann. Cas. 1918C, 115. 
Whatever entries the defendant made upon its books or upon the policies were 
simply evidences of the transaction, part of the machinery used in doing the 
business, and did not and could not affect the legal rights and obligations of 
the parties. Those rights and obligations were definitely fixed by the terms of 
the contracts. 

The deferment clause of the policies had no application, for there was nothing 
to be deferred. That part of the contracts was closed. If, however, the assured 
had accepted option (a), “to receive the cash surrender value of this policy,” 
the defendant would have had the right, if it so elected, to defer the payment 
of such cash surrender value for a period of ninety days. The selection of the 
option desired would have been immediately effective upon notice to the defend- 
ant, but the defendant would have had the right under the deferment clause 
to refrain from paying the amount of such cash surrender value as fixed by the 
table of payments contained in the policies for a period of ninety days. 

Insured’s letter of June 14th to the defendant inclosed the policies and said, 
“Will you please change the enclosed policies to paid-up. life insurance, and 
oblige.” The words of the letter are those used in option (b), “paid-up life 
insurance,” and have a well-understood, definite meaning. In McQuitty v. Con- 
tinental Life Ins. Co., 15 R. I. 573, 10 A. 635, 637, it is said a paid-up insurance 


policy is one “reduced to an amount corresponding to the premiums paid, so 
that no further premiums are required.” 


In Nicholas v. Mutual Life Ins. Co., 176 Mo. 355, 75 S. W. 664, 62 L. R. A. 657, 
the statute under consideration provided that in no instance shall a policy be 
forfeited for non-payment of premiums after the payment of three annual 
premiums thereon, but in all instances where three annual premiums shall have 
been paid on the policy of insurance, a holder of such policy shall be entitled to 
paid-up insurance. The court held that the term “paid-up insurance” meant in- 
surance for life, fully paid-up and not paid-up temporary insurance. 


It is difficult to see how there can be ambiguity in the language used. The 
insured had permitted the policies to lapse. There were three valuable options 
under the policies. He had a right to choose one. Certainly he did not intend 
to choose option (a), to take the cash surrender value of the policies. Option 
(c) permitted him to continue the insurance for its face amount as paid-up 
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extended term insurance for the period specified in the table printed in the 
policies. The letter did not ask for extended term insurance, which is entirely 
different than paid-up life insurance. Extended term insurance is for the face 
of the policy for such a term as the reserve apportioned to the policy will pur- 
chase, as shown by the table printed in the policy. When the term expires, all 
rights under the policy are at an end. The term insurance which the insured would 
have been entitled to when the policies lapsed, after applying accrued dividends, 
would have been approximately twenty months. The amount of paid-up insur- 
ance was $1,656. 

The letter of June 14th, asking for paid-up life insurance, is unambiguous and 
constituted a definite election of option (b) and cannot, under the facts in this 
case, be changed after the insured’s death. 

In addition to the cash surrender value, paid-up insurance, and extended 
term insurance options, based upon the reserve apportioned to the policy, from 
which the assured had a right to select, he was also entitled to a sum apportioned 
to the policies as current dividends. Having elected to take option (b), paid-up 
life insurance, he could not elect to have such current dividends used to purchase 
extended term insurance. He could either take such current dividends in cash, 
use the amount to purchase additional paid-up insurance, or leave the dividends 
on interest. His letter of June 14th did not specify how he desired to use the 
current dividends. Defendant’s letter of June 17th was simply a request to be 
advised as to what he wished to have done with the current dividends. It in 
no way affected insured’s selection of option (b) as the option which he desired 
to have applied. As the insured did not advise the defendant about the application 
of current dividends, it applied them to the purchase of paid-up insurance, thereby 
increasing the amount payable to the beneficiary over the amount which it 
would have received if the current dividends had been paid in cash. 


PENN MUT. LIFE INS. CO. OF PHILADELPHIA v. CRAIG. 
Supreme Court, Special Term, New York County. 
February 18, 1930. 

240 New York Supplement 56. 

2. INSURANCE—EVIDENCE CONCERNING FALSE REPRESENTATION 
IN APPLICATION FOR INSURANCE CONCERNING LAST ATTEND- 
ANCE BY PHYSICIAN, AND DISEASE SHOWED DELIBERATE MIS- 
REPRESENTATION WITH INTENT TO DECEIVE INSURER. 

In action for rescission and cancellation of policies of life insurance on ground 
of false and fraudulent statements amounting to warranty made by insured to secure 
policy, evidence that insured in application stated he had been last attended by 
physician during childhood for some ordinary disease which he could not recollect, 
and that he did not recall name of physician last attending him, and was never 
advised to change climate, and did not have asthma or throat, heart, or lung trouble, 
together with evidence that insured had been examined within two years before 
issuance of policy, and had been advised that he had chest trouble and should change 
climate, and evidence that defendant failed to explain representation and well knew 
physician who examined him, showed that insured deliberately misrepresented true 
facts with intent to deceive insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


3. INSURANCE—MISREPRESENTATION IN APPLICATION FOR INSUR- 
ANCE, INTERFERING WITH INSURER’S RIGHT TO KNOW 
WHETHER TREATMENT BY PHYSICIAN WAS FOR SERIOUS OR 
SLIGHT AILMENT, IS MATERIAL. 

Insurer had right to. opportunity to know whether treatment by physician was 
for ailment inconsiderable or serious, and any misrepresentation in application for 
insurance which defeats or seriously interferes with exercise of such right cannot 
be said to be immaterial. 

(For other cases, see Insurance, Dec. Dig. § 292.) 


4. INSURANCE—MISREPRESENTATIONS CONCERNING RECENT EX- 
AMINATION BY PHYSICIAN AND ILLNESS SHOWED MATERIAL 
MISREPRESENTATIONS INDUCING ISSUANCE OF POLICY AND 
AUTHORIZING RESCISSION. 

Evidence that insured had received medical attention within two years of ap- 
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plication, and was suffering from loss of weight and cough which physician suspect- 
ed was tuberculosis, and that physician advised change of climate, showed material 
misrepresentations, with intent to deceive insurer, inducing issuance of life policy 
authorizing rescission and cancellation of policy, though several months after 
examination by physician insured had lost all traces of his illness, which fact did not 
authorize insured to withhold true answers to insurer’s questions. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Action by the Penn Mutual Life Insurance Company of Philadelphia against 
one Craig, Jr. Judgment for plaintiff. 

Winthrop, Stimson, Putnam & Roberts, of New York City, for plaintiff. 

Louis P. Randell, of New York City, for defendant. 

_._ Lypon, J. This is an action for rescission and cancellation of two policies of 
life insurance, each in the principal sum of $7,500, issued by plaintiff on the life of 
the defendant. Beside the life provision each of the policies provides for the pay- 
ment by plaintiff to the defendant of an amount of $75 per month during total 
and permanent disability of the insured. The two policies in suit were issued by 
the plaintiff on or about June 19, 1928, in pursuance of an application by and a med- 
ical examination of the insured, which are, by their own terms and by the terms of 
the policies, made a part of the policies. This action is based (1) on false and 
fraudulent statements amounting to warranties made by the insured in securing the 
issuance of the policies by plaintiff and (2) on material misrepresentations 
in inducing plaintiff to issue the policies. 

The application by the insured and the report of his medical examination con- 
tain, among others, the following answers by the insured to questions propounded 
by the plaintiff's physician: “11-B-Q. When were you last attended by a physician 
or consulted one? A. During childhood. 11-C-Q. For what disease? A. Some 
ordinary disease of which I have no recollection. 11-D-Q. Give details in full. 
11-E-Q. Give name and residence of the physician who attended you? A. I do 
not recall. 11-H-Q. Has any physician ever advised you to try a change of climate? 
A. No. 15-B-Q. Have yau had asthma, consumption, spitting of blood, habitual 
cough and expectoration, palpitation or any disease of the throat, heart, or lungs? 
A. No.” By the terms of the application for the issuance of the policies in suit, 
the answers to the above questions were “declared to be full, complete and true and 
offered to the company as consideration for the contract.” The falsity of the 
answers to the questions herein set forth was established by the testimony of Dr. 
Newman and by the admissions of defendant contained in the proof submitted by 
him in May and June, 1929, in an attempt to establish a claim for total and per- 
manent disability under the policies. 

[1,2] Dr. Newman testified that he had attended defendant in his professional 
capacity three or four times during the months of October and November, 1926, 
and the defendant was not well at the time. The nature of defendant’s illness at 
the time is set forth in a letter submitted by defendant to plaintiff as part of his 
proof in attempting to establish a claim of disability under the policies. This letter, 
Plaintiff's Exhibit 1, was written by Dr. Newman to plaintiff at the direction of 
defendant, Plaintiff's Exhibit 2. The statements contained in Plaintiff’s Exhibit 1, 
having been submitted as proof of disability, are admissions binding on defendant. 
Plaintiff's Exhibit 1 shows that during October, 1926, defendant was suffering from 
“fatigue, loss of weight and cough,” and an examination by Dr. Newman made him 
suspicious of the presence of tuberculosis, although two sputum examinations and 
an X-ray were negative for tuberculosis. This letter also establishes that Dr. New- 
man told the defendant that he was suspicious of tuberculosis, and it further appears 
that he advised the defendant to leave town for a rest. One of the symptoms which 
Dr. Newman’s examination revealed was the presence of mioist, coarse rales. Dr. 
Newman, on redirect examination testified that moist coarse rales are “sounds that 
you hear on listening to the chest” and that they are an indication of mucous in the 
lungs, which is the result of reaction of the lungs to foreign substance. 


Dr. Newman further testified that following his advice the defendant left town 
for a rest, going to Towaco, N. J., the doctor prescribing, a diet, plenty of rest, air, 
and sunshine. Thus, from the undisputed testimony of Dr. Newman and the de- 
fendant’s own admissions, the answers to questions 11-b, 1l-c, 11-d, 1l-e, 11-h and 
15-b of the application, were false. The defendant was in court and offered no 
evidence to explain the representations he made, nor the reason for the consultations 
with Dr. Newman. The answers given by defendant to the questions under con- 














Life] Penn Mutual Life Ins. Co. v. Craig 1175 


sideration are so untruthful and so far removed from the true facts as to lead me 
to the conclusion that the defendant deliberately misrepresented the true facts so as 
to deceive the plaintiff. In answer to question 11-b, as to when he was last attended 
by a physician, he stated, “During childhood,” when in fact he had been treated by 
Dr. Newman three or four times during October and November, 1926. Since this 
answer was given in the application in June, 1928, it is hard to belive that the defen- 
dant had forgotten about these treatments in October and November, 1926, but that 
he could, on the other hand, remember that he was treated “during childhood” and 
then, in answer to the next question, 1l-c for what disease? the defendant should 
have stated “some ordinary disease of which I have no recollection,” when in truth 
and in fact he had been advised by his physician in October and November, 1926, 
to leave New York City for a rest, as the said physician was suspicious that the 
defendant was suffering from tuberculosis and so advised him. 

Under the fraud cause of action it cannot be said that the intent to deceive 
did not exist at the date of the signing of the application. The defendant knew 
Dr. Newman and remembered him as his family physician and so stated in the ap- 
plication. He further well knew that his physician was suspicious of the possibility 
of tuberculosis and so advised him. A diet of good nourishing food, plenty of 
rest, air, and sunshine was prescribed. It appears that the defendant in fact did 
leave town for a rest, going to Towaco, N. J., to the home of the mother of Dr. 
Newman’s nurse. The number of false answers contained in the defendant’s ap- 
plication and the extent to which they depart from the undisputed and unexplained 
facts compel the inference that the insured intended to deceive the plain- 
tiff. The defendant in support of his contention relies upon the case of 
Nowak v. Brotherhood of American Yeoman, 249 N. Y. 78, 162 N. E. 589, 
but in that case the alleged falsity was explained, and the Court of Appeals was 
satisfied that the insured answered the questions in the way she understood them. 
In the instant case it cannot be said that the defendant misunderstood the questions 
and answered them as he understood them, for the simple reason that they are 
absolutely so false as to carry with them the inference that the defendant deliberately 
misrepresented the true facts in order to deceive the plaintiff, and this is further 
confirmed by the fact that during the trial the defendant was in court and did not 
take the stand and offered no evidence to explain the misrepresentations. 

[3, 4] Under the second cause of action in plaintiff's amended complaint I am 
of the opinion that the plaintiff has also established a cause of action. Travelers’ 
Ins. Co. v. Pomerantz, 246 N. Y. 63, 158 N. E. 21. The falsity of the insured’s 
answer is not disputed, and, while the defendant was in court, he neither denied nor 
explained his untrue application. It cannot be said that these answers were immater- 
ial, because the insurer has the right to an opportunity to know whether the treat- 
ment by a physician was for an ailment inconsiderable or serious. Any misrepre- 
sentation which defeats or seriously interferes with the exercise of such a right 
cannot truly be said to be an immaterial one. The evidence in this casé is to be 
weighed according to the proof which it was in the power of one side to have 
produced and in the power of the other side to have contradicted. Plaintiff pro- 
duced evidence to show that the facts concerning with which defendant made his mis- 
representations were such that, if known, might have deterred it from accepting 
him as a risk. Let us assume that the applicant had answered all the questions 
truthfully and admitted that he received medical attention three or four times during 
October and November, 1926, that he was suffering from loss of weight, had a 
cough, and his physician told him he was suspicious the applicant had tuberculosis 
and advised him to seek a change of climate and take a rest, almost certainly 
his application would have been rejected. It is true that Dr. Newman testified that 
several months later the defendant came in to see him; that he was looking and 
feeling much better, had gained weight and lost his cough, and that all traces of his 
illness had disappeared. These circumstances, in my opinion, did not give the 
applicant the right to withhold true answers to the questions under consideration. In 
fact, this testimony further convinces me that the applicant deliberately misrepres- 
ented the facts and concealed the truth in order to deceive the plaintiff insurance 
company. It necessarily follows from the foregoing that I must find in favor of 
the plaintiff. 

Judgment for plaintiff. Submit findings on notice. 
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TULLY v. NEW YORK LIFE INS. CO. 
Supreme Court, Appellate Division, Second Department. March 3, 1930. 
240 New York Supplement 118. 

1. INSURANCE—FACTS ALLEGED IN DEFENSES, SUFFICIENT ON 
FACE, MUST BE ACCEPTED AS TRUE ON MOTION FOR SUMMARY 
ee ate OR ALTERNATIVE RELIEF (Rules of Civil Practice, Rules 
103, 109, 113). 

On motion for summary judgment under Rules of Civil Practice, Rule 113, 
or alternative relief under Rules 103, 109, facts alleged in defenses, sufficient 
on their face, of completed rescission of voidable contract and accord and sat- 
isfaction, must be accepted as true and free from vitiating elements of fraud or 
deceit. 

(For other cases, see Insurance, Dec. Dig. § 246.) 


2. INSURANCE—BENEFICIARY’S ACCEPTANCE OF INSURER’S CHECKS 
FOR AMOUNTS OF PREMIUMS PAID HELD ACCORD AND SATIS- 
FACTION BARRING SUMMARY JUDGMENT OR ALTERNATIVE 
RELIEF (Rules of Civil Practice, Rules 103, 109, 113). 

Where insurer repudiated policy, recognized as voidable, in attempted rescission 
thereof, and beneficiary notified of repudiation and rescission within contestable 
period, accepted insurer’s checks for amounts of premiums paid, with notation 
of condition thereon that they were to be deemed refunds of premiums, there 
was accord and satisfaction, precluding summary judgment for beneficiary’s 
assignee under Rules of Civil Practice, Rule 113, or alternative relief under Rules 
103, 109 

(For other cases, see Insurance, Dec. Dig. § 579.) 


3. INSURNCE—INSURER’S DEFENSES OF RESCISSION AND ACCORD 
AND SATISFACTION HELD SUFFICIENT ON MOTION FOR SUM- 
MARY JUDGMENT OR ALTERNATIVE RELIEF, IN ABSENCE OF 
FRAUD OR DECEIT (Rules of Civil Practice, Rules 103, 109, 113). 
Defenses of completed rescission of voidable contract and accord and satis- 

faction by acceptance of checks for amounts of premiums paid held sufficient, 

on motion by insured’s assignee, for summary judgment under Rules of Civil 

Practice, Rule 113, or alternative relief under Rules 103, 109, in absence of 

sufficient proof of fraud or deceit. 


(For other cases, see Insurance, Dec. Dig. § 246.) 


Appeal from Special Term, Westchester County. 

Action by Margaret G. Tully against the New York Life Insurance Company. 
From an order of the Special Term denying plaintiff’s motion for summary 
judgment under rules of Civil Practice, Rule 113 or alternative relief under 
Rules 103 and 109, plaintiff appeals. 

Affirmed. 3 

_ before Lazansky, P. J., and Young, Hagarty, Carswell, and Scud- 
der, JJ. 

John J. Finn, of New York City (Samuel Davis, of New York City, on the 
brief), for appellant. 

Ferdinand H. Pease, of New York City (Louis H. Cooke, of New York City, 
on the brief), for respondent. 

Per CuriAM. 

{1-3] The defenses herein are sufficient as a completed rescission of a void- 
able contract, recognized as being voidable by both parties thereto at the time 
the acts which constituted such completed rescission were indulged in by the 
defendant and the beneficiary, the plaintiff’s assignor herein. Of course if the 
plaintiff's assignor’s, the beneficiary herein, was overreached by the defendant 
in connection with this completed rescission of the voidable contract, the defense, 
sufficient on its face, will fall under proof of such fraud or deceit. On this 
motion the facts alleged in each defense must be accepted as true and free from 
any vitiating elements of fraud or deceit. The same result would ensue if the 
facts set out in each defense were viewed upon the theory of accord and satis- 
faction. The facts sufficiently indicate a repudiation by the insurance company 
of the policy in an attempted rescission and show that the beneficiary received 
notice of the repudiation and the rescission, and, with knowledge of that attitude 
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of the defendant within the contestable period, accepted a sum of money equal 
to the premiums paid to the company by the insured. This presented a condition 
of a dispute existing between the beneficiary and the company as to the right to 
get any money under the policy; and after a consideration of the grounds of 
dispute respecting conflicting claims with respect to two different sums of money, 
the agreement ensuing between the parties, followed by a satisfaction thereof, 
due to the payment by the company and the receiving by the beneficiary of a 
given sum of money, is an accord and satisfaction. All this was done on checks 
which placed the acceptance of the money upon a condition noted thereon, to wit, 
that they were to be deemed a refund of the premiums on the policies, the num- 
bers of which were given. Under either theory these defenses are sufficient if 
they withstand proof introduced on behalf of the plaintiff, if any is available, 
tending to destroy the validity of the completed rescission or accord and satis- 
faction set out therein. The order should be affirmed, with $10 costs and disburse- 
ments. 

Order denying plaintiff’s motion for summary judgment under Rule 113 of 
the Rules of Civil Practice, or for other relief under Rules 103 and 109, affirmed, 
with $10 costs and disbursements. 


BUTKEVICUS v. JOHN ee LIFE INS. CO. OF BOSTON, 


Supreme Court, Appellate Division, First Department. March 10, 1930. 
240 New York Supplement 358. 
INSURANCE—HOSPITAL TREATMENT OF INSURED FOR GONORRHEAL 

RHEUMATISM HELD TREATMENT FOR “SERIOUS DISEASE” 

WITHIN POLICY PROVISION RENDERING POLICY VOID. 

Insured, who within two years of date of issuance of insurance policy was 
in hospital for eighty-five days, during which time he received constant treat- 
ment for gonorrheal rheumatism, held to have attended hospital for a “serious 
disease” within policy provision rendering policy void if insured within two 
years of date of issuance thereof attended hospital or had treatment by physician 
for “any serious disease, complaint or operation.” 

(For other cases, see Insurance, Dec. Dig. § 292.) 


Appeal from Appellate Term, First Department. 

Action by Frances Butkevicus against the John Hancock Mutual Life Insur- 
ance Company of Boston, Mass. From a determination of the Appellate Term 
affirming a judgment of the Municipal Court, defendant appeals. 

Reversed, and complaint dismissed. 

Argued before Dowling, P. J., and Merrell, Finch, McAvoy, and O’Malley, JJ. 

Hirsh, Newman, Reass & Becker, of New York City (Leonard F. Manheim, 
of New York City, of counsel; Irving Moldauer, of New York City, on the 
brief), for appellant. 

Wickham & Long, of New York City (Rowland H. Long, of New York City, 
of counsel), for respondent. 

PER CurRIAM. 

The evidence clearly established a breach of a condition in the policy which 
rendered it void in the event that the insured, within two years of the date of 
its issue, had attended a hospital, or had treatment by a physician for “any 
serious disease, complaint or operation.” Concededly, the insured, within the 
two-year period, was in a hospital for eighty-five days, during which time he 
had constant treatment for gonorrheal rheumatism. In our view, the evidence 
was of | such character as to lead to but one conclusion; namely, that the insured 
had a “serious disease” within the meaning of the policy provisions. It follows 
that the determination of the Appellate Term and judgment of the Municipal 
Court should be reversed, and the complaint dismissed, with costs to the appellant 
in all courts. 

Determination appealed from and judgment of the Municipal Court reversed, 
and the complaint dismissed, with costs to the appellant in all courts. Order filed. 
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GOTTLIEB v. NEW YORK LIFE INS. CO 
Supreme Court, Appellate Term, First Department. March 13, 1930. 
240 New York Supplement 568. 

1. INSURANCE—INSURED’S PROOF OF DISABILITY ONE YEAR AFTER 
DISABILITY CEASED HELD NOT COMPLIANCE WITH TERMS OF 
DISABILITY POLICY. 

Proof of lisability one year after disability had ceased held not compliance 
with disability policy, providing for disability compensation and waiver of 
premiums upon proof of total and permanent disability, or where such proof 
establishes that insured is, and for a period of not less than three consecutive 
months immediately preceding receipt of proof has been, totally disabled. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

2. INSURANCE—INSURED’S IGNORANCE OF PROVISION IN DISABIL- 
ITY INSURANCE POLICY ENTITLING HIM TO COMPENSATION 
IS NO EXCUSE FOR FAILURE TO COMPLY WITH ITS TERMS. 
Under insurance policy providing for disability compensation and waiver of 

premiums upon proof of total and permanent disability, or where such proof 
establishes that insured is, and for a period of not less than three consecutive 
months immediately preceding receipt of proof has been, totally disabled, insured’s 
ignorance of provision entitling him to compensation is no excuse for failure to 
comply with terms of contract. 


(For other cases, see Insurance, Dec. Dig. § 539[6].) 


Appeal from Municipal Court, Borough of Manhattan, Fifth District. 

Action by Martin L. Gottlieb against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed, and complaint dismissed. 

Argued February term, 1930, before Lydon, Callahan, and Peters, JJ. 

Louis H. Cooke, of New York City (Kenneth De F. Carpenter of New York 
City, of counsel), for appellant. 

Benjamin Schwartz, of New York City, for respondent. 

Per CuRIAM. 

[1,2] The policy providing for disability {compensation and waiver of 
premiums upon proof of total and permanent disability, or where such proof 
establishes “that the insured is, and for a period of not less than three consecutive 
months immediately preceding receipt of proof has been, totally disabled,” it 
was not a compliance with the contract to offer proof of disability one year 
after the disability had ceased, and plaintiff’s ignorance of the provision entitling 
him to compensation is no excuse for failure to comply with the terms of the 
contract. Whiteside v. North American Acc. Ins. Co., 200 N. Y. 320, 93 N. E. 
948, 35 L. R. A. (N. S.) 696; Hanna v. Commercial Travelers’ Mut. Accident 
Ass’n of America, 204 App. Div. 258, 197 N. Y. S. 395, affirmed 236 N. Y. 571, 142 
N. E. 288. 

Judgment reversed, with $30 costs, and complaint dismissed on the merits, 
with costs. All concur. 


YOHALEM v. COLUMBIAN NAT. LIFE INS. CO. 
City Court of New York, Trial Term. 
Feb. 13, 1930. 
240 New York Supplement 666. 

1, INSURANCE—PROOF OF DISABILITY AND INDORSEMENT ON 
POLICY OF WAIVER OF PREMIUMS DURING INSURED’S LIFE- 
TIME HELD CONDITIONS PRECEDENT TO RECOVERY OF SAID 
BENEFITS. 

Where life insurance policy contained provisions for waiver of premiums and 
annuity payments specified on due proof that insured “is and thereby will be” per- 
manently disabled, and that such disability existed for 60 days prior to furnishin 
of proof, and that waiver of premiums should be by indorsement on policy, held, 
that notice of disability and indorsement of waiver of premiums during insured’s 
lifetime constituted conditions precedent to recovery of specified benefits. 


(For other cases, see Insurance, Dec. Dig. § 362.) 
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2. INSURANCE—PREMIUMS PAID DURING PERIOD OF DISABILITY 
HELD NOT RECOVERABLE, WHERE NOTICE OF DISABILITY WAS 

‘NOT GIVEN DURING INSURED’S LIFE. 

_ Under life insurance policy providing that company would by indorsement on 
policy waive payment of premiums on due proof that insured “is and thereby will 
be” permanently disabled, and that such disability has existed for 60 days prior to 
furnishing of proof, premiums paid during period of insured’s total disability, notice 
of which was not given to insurer until after insured’s death, were not recoverable. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

Action by one Yohalem against the Columbian National Life Insurance Com- 
pany. 

Judgment for defendant dismissing complaint. 

Rumsey & Morgan, of New York City, for plaintiff. 


Platt, Field & Taylor, of New York City, for defendant. 
KELLER, J. 


[1] This case was tried before the court without a jury on stipulated facts. 
The action is brought under a total permanent disability clause contained in a 
policy of life insurance for $10,000. The policy was paid after the death of the 
insured. This action is brought by the administratrix for an additional sum of 
$1,333.93 for premiums and benefits on the total and permanent disability clause 
for which a separate premium was paid. It is agreed by the stipulation that the 
insured became ill on October 1, 1926, and was unable to engage in any occupation 
for remuneration or profit up to the date of his death on March 13, 1928. After 
the death of the insured the plaintiff offered proof of total and permanent dis- 
ability, which defendant refused to receive because it was not notified of the dis- 
ability prior to the date of the death of the insured. No claim was made because 
of such disability until after the death of the insured. The policy provides total and 
permanent disability benefits as follows: (A) Waiver of premiums. (B) Annuity 
payments. These benefits are predicated on due proof proof “that he is and thereby 
will be” permanently disabled and that such disability has existed for sixty days pri- 
or to the furnishing of proof. The waiver of premiums is to be by indorsement on 
the policy. The annuity payments are to be made in monthly installments. The 
first monthly installment to be made six months after due proof of total disability 
and subsequent payments monthly thereafter during the continuance of total dis- 
ability. Plaintiff contends that the policy provision requiring notice and proof of 
disability fixes the time of payment by defendant, so that no liability accrued 
until such proof was made or waived; that late proof is to be distinguished from 
failure of proof. and that the courts are disinclined to deprive the insured of the 
benefits of insurance unless his default works a forfeiture by the definite language 
of the policy. 

While there seems to be no decision in this state construing the effect of a 
notice of total permanent disability given after the death of the insured, with re- 
spect to benefits such as those claimed here, I am satisfied that both the definite 
language of the policy and the decisions in other jurisdictions do not sustain 
plaintiff's contention. The language of the insurance contract “that he ts and will 
be” permanently disabled has reference to a condition present during the lifetime of 
the insured. The provision in subdivision (B) of the policy that the first install- 
ment in monthly payments shall be made six months after due proof of such total 
disability accompanied by the policy for indorsement and subsequent payments 
monthly during the continuance of total disability clearly negatives the claim that 
proof of disability supplied after death entitles the claimant to recover. It is 
fundamental in such cases that the insurer, in order to protect itself from fraud, 
may provide for such notice as will enable it to investigate the claim of disability. 
Notice of disability and indorsement of the waiver of premiums were substantial 
provisions of the contract and became conditions precedent to recovery. Whiteside 
v. North American Accident Insurance Co., 200 N. Y. 320, 93 N. E. 948, 35 L. R. A. 
(N. S.) 696; O’Reilly v. Guardian Mutual Life Insurance Co., 60 N. Y. 169, 19 
Am. Rep. 151. While the above cases do not involve total disability policies, they 
are authority for the principle that notice and proof were a condition precedent to 
the right of recovery. Cases in other jurisdictions involving total disability clauses 
in which it was held that notice was a condition precedent to recovery and waiver 
of premiums was likewise a condition precedent to recovery are New York Life 
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Insurance Co. v. Alexander, 122 Miss. 813, 85 So. 93, 15 A. L. R. 314, and Watts 
v. Metropolitan Life Insurance Co., 211 Ala. 404, 100 So. 812. 

[2] Nor can the two premiums of $251.30 be recovered in this action under 
the waiver of premium clause. In Courson v. New York Life Insurance Co., 295 
Pa. 518, 145 A. 530, the claim was for the return of premiums after the death of the 
insured, who became insane. No notice of the insanity of the insured having been 
given until after his death, the premiums claimed having been paid during the 
period of insanity were held not recoverable. The clauses in that policy as to 
waiver of premiums and notice were very similar to the clauses in the policy under 
consideration here. In that case, the court relying on the New York case of White- 
side v. North American Accident Insurance Co., supra, said that both waiver by 
indorsement and due notice were conditions precedent to recovery. Again in Penn 
Mutual Life Insurance Co. v. Milton, 33 Ga. App. 634, 127 S. E. 798, language 
almost identical with the language in this case was construed, and the court held 
that proof should be furnished during the existence of the disability. The entire 
structure of the contract negatives the idea of a self-operating waiver in the event 
of total disability. Indorsement on the policy was a condition precedent to such 
waiver, and the insured was liable for the premium which came due before the 
insurer was notified of total permanent disability. Walters v. Jefferson Standard 
Life Insurance Co., 159 Tenn. 541, 20 S. W. (2d) 1038; New England Mutual Life 
Insurance Co. v. Reynolds, 217 Ala. 307, 116 So. 151, 59 A. L. R. 1075. 

Judgment for defendant dismissing complaint; exception to plaintiff, who 
is — a ten-day stay and thirty days to make a case. Submit findings accord- 
ingly. 


SMITH v. TODD. No. 12857. 
Supreme Court of South Carolina. March 15, 1930. 
152 Southeastern Reporter 506. 
2. INSURANCE—BENEFICIARY, UNDER LIFE POLICY RESERVING 
RIGHT TO CHANGE BENEFICIARY, HAS NO VESTED RIGHT PRIOR 
TO INSURED’S DEATH, BUT MERE EXPECTANCY. 
Where provision in life insurance policy reserve right to insured to change 
beneficiary, beneficiary prior to death of insured had no vested property right 
therein, but a mere expectancy. 


(For other cases, see Insurance, Dec. Dig. § 586.) 


3. INSURANCE—UNDER LIFE POLICY, IN WHICH BENEFICIARY’S 
INTEREST IS MERE EXPECTANCY, BENEFICIARY WHO MURDER- 
ED INSURED HELD NOT ENTITLED TO PROCEEDS. 

Where interest of beneficiary in life insurance policy is not vested, but a 
mere expectancy, and beneficiary murders insured, beneficiary held not entitled 
to proceeds of policy and cannot recover thereon under maxim that no person 
shall be allowed to reap benefits of his own wrong. 

(For other cases, see Insurance, Dec. Dig. § 448.) 


4. INSURANCE—STATUTE PROHIBITING ONE CONVICTED OF HOMI- 
CIDE FROM RECEIVING BENEFIT FROM VICTIM’S ESTATE HELD 
NOT TO ABROGATE RULE BARRING BENEFICIARY MURDERING 
INSURED FROM TAKING UNDER LIFE POLICY (Act March 26, 1924 
[33 St. at Large, p. 1188]). 

Act March 26, 1924 (33 St. at Large, p. 1188), providing that no one convicted 
in any court of competent jurisdiction of unlawfully killing another shall receive 
any benefit from death of person unlawfully killed held not to abrogate or delimit 
common-law rule barring beneficiary who murders insured and has mere expec- 
tancy in policy, from taking thereunder, but merely to extend or supplement 
common-law rule by making conviction in criminal courts conclusive judicial 
determination of beneficiary’s status with respect to inheritance. 

(For other cases, see Insurance, Dec. Dig. § 448.) 

Appeal from Common Pleas Circuit Court of Anderson County; M. L. Bon- 
ham, Judge. 

Action by W. D. Smith, as administrator of the estate of Rosa Belle Shaw, 
deceased, against Mrs. Minnie E. Todd, as administratrix of the estate of Floyd’ 
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L. Shaw, deceased. From an order sustaining a demurrer and dismissing com- 
plaint, plaintiff appeals. 

Affirmed in part, and in part reversed, and cause remanded. 

S. M. Wolfe, of Anderson, and J. H. Marion, of Charlotte, N. C., for appellant 

Watkins & Prince, of Anderson, for respondent. 

STABLER, J. 

From the admitted facts, it appears that Floyd L. Shaw and Rosa Belle Shaw, 
husband and wife, resided in the county of Anderson, in this state. In December, 
1928, Shaw shot and killed his wife and immediately thereafter committed suicide. 
At the time of her death, Mrs. Shaw had a policy of insurance covering her 
life, with her husband named therein as beneficiary. The insurance company 
paid the proceeds of the policy, the sum of $4,000, into the hands of the defendant, 
as administratrix of the personal estate of Floyd Shaw, and this action is brought 
by the plaintiff, as administrator of the estate of Rosa Belle Shaw, to recover, 
in view of the circumstances of her death, the amount of the insurance from 
the estate of her deceased husband. 

The plaintiff attempts to plead two causes of action. The first is predicated 
upon the applicability of an act of the Legislature passed in 1924 (33 St. at 
Large, p. 1188), which provides that “* * * no person who shall be convicted 
in any court of competent jurisdiction of unlawfully killing another person shall 
receive any benefit from the death of the person unlawfully killed, except in 
cases of involuntary manslaughter, whether by way of intestate succession, will, 
vested or contingent remainder or insurance or otherwise. * * * That the interest 
which would devolve upon the person excluded from receiving any benefit by 
the terms of this Act, shall vest in and become the property of the estate of the 
person unlawfully killed. * * *” 

After pleading the manner in which Shaw and his wife were killed, and that 
the defendant as administratrix holds the proceeds of the insurance policy as a 
part of the personal estate of Floyd L. Shaw, the plaintiff, in his first cause 
of action, alleges: 

“That * * * the verdict of the Coroner’s Court accordingly was that the 
said Rosa Belle Shaw came to her death on the said 8th day of December 1928, 
by gunshot wounds at the hands of the said Floyd L. Shaw, and that he did 
there and then feloniously kill her, against the peace and dignity of the State. 

“That the said Floyd L. Shaw, died intestate and without children, who would 
or could inherit from said deceased intestate. 

“That by virtue of the facts as alleged herein, under the Statute in such 
cases, provided, to which reference is craved and the provisions of which are 
hereby invoked, said insurance in the amount of four thousand dollars, under 
the policy on the life of the said Rosa Belle Shaw, reverted to the estate of 
his victim, the said Rosa Belle Shaw, and the said Floyd L. Shaw, having murdered 
aed and having been so convicted, neither he nor his estate can profit by said 

illing. 

, The second cause of action is predicated upon the theory that, in the absence 
of statute or clear implication conferring such right, the beneficiary under a life 
insurance policy cannot, under applicable principles of the common law, acquire 
and perfect title to the proceeds of such policy by murdering the insured 

In this cause of action, the plaintiff pleads that Shaw “onlawfully and 
feloniously” shot and killed his wife and then immediately committed suicide 
by shooting himself, and that the defendant, as the personal representative of 
the estate of Shaw, holds the proceeds of insurance as a part of Shaw’s personal 
estate, and further alleges: 

“ e ° . e 

That the said contract of insurance insofar as it applied to the beneficiary, 
the said Floyd L. Shaw, was rendered nugatory and in derogation of public policy 

“That as the result of said beneficiary murdering the said Rosa Belle Shaw. 
‘his wife, the insured, in the circumstances, his estate is denied the right to benefit 
therefrom and the said insurance, the proceeds of the said policy carried on the 
life of the said Rosa Belle Shaw, at her death, inured to the personal estate of 
the said Rosa Belle Shaw for and in behalf of her heirs at law, the plaintiff 
herein, her father, and her brother and sisters surviving.” 


The defendant demurred to the complaint upon the ground that it did not 
state facts sufficient to constitute a cause of action, alleging with particularity 
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numerous reasons therefor. The matter was heard by his honor, Judge Bonham, 
who, by an order dated June 6, 1929, sustained the demurrer and dismissed the 
complaint. From this order the plaintiff appeals. 

[1] The first question presented for our consideration is whether the allega- 
tions of the first cause of action bring it within the terms of the act of 1924, 
so as to entitle the plaintiff to recover thereunder. 

As already pointed out, it is alleged, and for the purposes of the demurrer, 
the allegations are taken to be true, that Shaw killed his wife, and that the 
coroner’s court investigated the case and found by its verdict that he “feloniously” 
killed her. The statute provides, as stated, “that no person who shall be convicted 
in any court of competent jurisdiction of unlawfully killing another person shall 
receive any benefit from the death of the person unlawfully killed.” The con- 
tention of the appellant is that the act of Shaw, in committing suicide immediately 
after slaying his wife, did not relieve him from the consequences of taking the 
life of the insured; and that the coroner’s court being the only court having 
jutisdicition of Shaw’s dead body, the verdict of the jury of that court fulfilled 
the requirements of the statute as to a conviction. ; 

With regard to this contention, the circuit judge has this to say in his order: 

“The word ‘conviction’ has phases of meaning dependent upon the connection 
in which it is used. Argument upon a given proposition may carry ‘conviction 
to the mind of the person to whom it is addressed; may convince him; but it 
does not ‘convict’ him of any offense. It seems inescapable from the context 
of the Act of 1924 that the General Assembly used the words ‘convicted by a 
court of competent jurisdiction’ to mean that a person should be convicted after 
a trial in a Court in which he has had the opportunity to meet and cross-examine 
the witnesses against him, to offer evidence in his own behalf, and to be repre- 
sented by counsel, and to be tried by a jury of his peers, consisting of twelve 
jurors. A coroner’s jury consists of six persons, the proceedings are wholly 
ex parte. Rarely is a suspected person represented at an inquest by counsel. He 
cannot introduce witnesses in his own behalf. 

“Conviction, in its legal sense, means a final judgment conclusively establish- 
ing guilt.’ (13 Corpus Juris, 907, § 4.) 

“*Conviction in its legal sense, is the determination of guilt in a criminal 
prosecution.” 1 Words and Phrases, Second Series, page 1045. 

“*A man is convicted when he is found guilty, or confesses the crime before 
judgment had.’ Shepherd v. People, 25 N. Y. 406. 

“*The term “conviction” ordinarily signifies a finding of a jury by verdict that 
the person is guilty; or a plea of guilty by defendant, constitutes a conviction 
of him.” People v. Fabian, 126 App. Div. 89, 111 N. Y. S. 140, 146. 

“The word “conviction” ordinarily signifies the finding of a jury by a 
verdict that the person is guilty.’ Judge v. Powers, 156 Iowa, 251, 136 N. W. 
8315, 316, Ann. Cas. 1915B, 280. 

“I find in 2 Words & Phrases, Third Series, page 506, reference to a Kansas 
Case (Hogg v. Whitham, 120 Kan. 341, 242 P. 1021) which apparently refers to a 
statute similar to ours. I have not access to the case. The citation in Words & 
Phrases is to this effect: ‘Under a statute prohibiting any person convicted of 
killing another from inheriting from the person so killed, etc., it was held that a 
coroner’s jury’s findings of when and by what means death was caused did not 
satisfy the status.’ This would seem to be the rational conclusion.” 

The citation of additional authorities is unnecessary. We are satisfied, from 
a careful study of the statute as a whole, that the circuit judge was correct in 
his conclusions, and that it was not the intention of the Legislature to include 
the verdict of a coroner’s jury as fulfilling the requirements of the act as to 
a conviction. Hence, the allegations of the complaint do not bring the first 
cause of action attempted to be pleaded within the terms of the act relied upon; 


and upon this ground alone we affirm the order of the circuit judge sustaining 
the demurrer te this cause of action. 


The second question raised by the appeal is whether the plaintiff can recover 
under any recognized rule of public policy in this state. The answer to this 
question will determine the sufficiency of the second cause of action. We have 
given the matter careful study and investigation, and agree with the position 
taken by the appellant; and, in the preparation of this opinion as to this phase 
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of the case, have drawn largely upon the well-prepared argument of his counsel. 

The issue here may be measurably clarified by stating it in this form: Prior 
to the enactment of the statute of 1924, above referred to, would a beneficiary 
who had murdered the insured acquire a valid title to the proceeds of the policy? 
To this question the law, as interpreted by the courts, uniformly gives a negative 
answer. 

The general rule is thus stated in 37 C. J. 576: 

“Where the assignee or beneficiary intentionally and feloniously causes the 
death of insured, there can be no recovery on the policy in favor of such 
wrongdoer or his assignee, unless the case falls within the operation of an 
incontestable clause.” 

The point seems to have been first ruled on by the Supreme Court of the 
United States in Mutual Life Insurance Company v. Armstrong, 117 U. S. 591, 
6 S. Ct. 877, 881, 29 L. Ed. 997, 1000, wherein that court held: 

“But, independently of any proof of the motives of Hunter in obtaining the 
policy, and even assuming that they were just and proper, he forfeited all rights 
under it when, to secure its immediate payment, he murdered the assured. It 
would be a reproach to the jurisprudence of the country if one could recover 
insurance money payable on the death of a party whose life he had feloniously ta- 
ken. As well might he recover insurance money upon a building that he had 
willfully fired.” 

In the case of Anderson v. Life Insurance Co. of Va., 152 N. C. 1, 67 S. E. 53 
where the insured had been murdered by the beneficiary and the beneficiary as 
here, had died by his own hand, the North Carolina court thus states the law: 

“It is a principle very generally accepted that a beneficiary who has caused 
or procured the death of the insured under circumstances amounting to a felony 
will be allowed no recovery on the policy. Vance on Insurance, pp. 392, 393; 
Cooley’s Insurance Briefs, 3153; 25 Cyc. 153; 3 A. & E. (2d Ed.) p. 1021. This 
wholesome doctrine, referred by most of the cases to the maxim ‘Nullus commo- 
dum capere potest de injuria sua propria,’ has been uniformly upheld, so far as 
we are aware, except in certain cases where the interest involved was conferred 
by statute, and the statute itself does not recognize any exception. Such an 
instance has occurred in our own court, in the case of Owens v. Owens 100 N. C 
240, 6 S. E. 794, where a widow, convicted as accessory before the fact to her 
husband’s murder, was awarded dower under the statute a decision which caused 
an immediate amendment of the statute (Pub. Laws 1889, c. 499), and this 
amendment has since prevailed as the law of the state on that subject. The 
authorities are also to the effect that in cases like the present, where the contract 
is made between the insured and the company for another’s benefit—that is, a 
valid contract of that character—a felony of the kind indicated on the part of 
the beneficiary will not relieve the company of all liability on the policy, but 
recovery can be had usually by the representative of the insured, and for the 
benefit of the latter’s estate.” 


In the case of Johnston v. Metropolitan Life Ins. Co., 85 W. Va. 70, 100 
S. E. 865, 866, 7 A. L. R. 823, where the beneficiary had murdered the insured and 
assigned the policy, the West Virginia court states the law as follows: 

“That Susie Pickens, the beneficiary, has no right to recover upon this policy 
of insurance can scarcely be doubted. The liability of the company became fixed 
by the death of the insured, and this was brought about by the felonious act of 
the beneficiary . It would be monstrous for the courts to lend their aid to any 
one for the purpose of enriching himself by the commission of murder, and te 
entertain suit on behalf of the beneficiary to recover upon this policy of insur- 
ance would be doing that very thing. It is against the policy of our law to 
reward one for the commission of crime, and whenever the effect of the enforce- 
ment of a right which one would otherwise have would be to give him an advan- 
tage by reason of his felonious act, the courts will decline to entertain it. This 
is well established by the authorities. New York Mutual Life Insurance Co. v. 
Armstrong, 117 U. S. 591, 6 S. Ct. 877, 29 L. Ed. 997; Cooley’s Briefs on the Law 
of Insurance, 3153; 14 R. C. L.-p. 1228, title Insurance, § 409, and authorities 
there cited. Nor can the assignees of the beneficiary stand on any higher 
ground than the beneficiary herself. At the time she made the assignment to 
them she had nothing to transfer. She had voluntarily placed herself in a status 
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which disqualified her to be beneficiary under the policy. Consequently the 


assignment to Daugherty and Shields was ineffectual to transfer any interest 
in the fund.” 


In the comparatively recent case (1923) of Slocum v. Metropolitan Life 
Ins. Co., 245 Mass. 565, 139 N. E. 816, 27 A. L. R. 1517, and action against the 
insurance company by the administrator of the insured who had been shot and 
killed by Charles Miller, her husband, who at that time was the beneficiary 


named in the policy, the Massachusetts court states the rule and cites the 
authorities as follows: 


“Admittedly Charles Miller would be debarred from acquiring the proceeds 
if he should bring an action in his own name, under G. L. c. 175, § 125. It would 
be contrary to public policy to permit a beneficiary who has feloniously taken 
the life of the insured to recover on the policy. Mutual Life Ins. Co. v. Arm- 
strong, 117 U. S. 591, 29 L. Ed. 997, 6 S. Ct. 877; Metropolitan Life Ins. Co. v. 
Shane, 98 Ark. 132, 135 S. W. 836; Supreme Lodge, K. & L. H. v. Menkhausen, 
209 Ill. 277, 65 L. R. A. 508, 101 Am. St. Rep. 239, 70 N. E. 567; Schmidt v. 
Northern Life Association, 112 Iowa, 41, 51 L. R. A. 141, 84 Am. St. Rep. 323, 83 
N. W. 800; Anderson v. Life Ins. Co., 152 N. C. 1, 67 S. E. 53; Filmore v. 
Metropolitan Life Ins. Co., 82 Ohio St. 208, 28 L. R. A. (N. S.) 615, 137 Am. St. 
Rep. 778, 92 N. E. 26; Equitable Life Assur. Soc. v. Weightman, 61 Okl. 106, 
L. R. A. 1917B, 1210, 160 P. 629; Murchison v. Murchison (Tex. Civ. App.) 203 
S. W. 423; Johnston v. Metropolitan Life Ins. Co., 85 W. Va. 70, 7 A. L. R. 823, 
100 S. E. 865; Cleaver v. Mutual Reserve Fund Life Association (1892) 1 Q. B. 


147 [61 L. J. Q. B. N. S. 128, 66 L. T. N. S. 220, 40 Week. Rep. 230, 56 J. P. 180— 
C.A.];3L. R. A. (N. S.) 727, note.” 


However, we think that the legal conclusion—that a beneficiary who murders 
the insured is not entitled to take under the policy—is not necessarily dependent 
for its validity upon a bald judicial declaration of “public policy.” A decision 
predicated upon the ground of “public policy” proceeds upon the assumption 
that there are no definite established principles of the substantive law which 
govern the particular case, and that, in the absence of such applicable rules and 
principles, the court is justified in determining the issue presented in accordance 
with what it deems to be for the public interest as a matter of governmental 
policy. In the case of Box v. Lanier, 112 Tenn. 393, 79 S. W. 1042, 1045, 64 


L. R. A. 458, 464, involving a question identical in principle with that before us, 
the court said: 


“It has been well said that there are certain general and fundamental maxims 
of the common law which control laws as well as contracts. Among these are: 
‘No one shall be permitted to profit by his own fraud, or to take advantage of 
his own wrong, or to found any claim upon his own iniquity, or to acquire prop- 
erty by his own crime. * * * ’ These maxims embodied in the common law, and 
constituting an essential part of its warp and woof, are found announced both 
in text-books and in reported cases. Without their recognition and enforcement 
by the courts, their judgments would excite the indignation of all right-thinking 
people. The first of these maxims is applied in order to prevent one from taking 
the benefit of his own fraud. Why should not the last be enforced so as to 
forbid a party receiving the fruits of his own crime?” 


A review of the decisions for the purpose of showing the wide variety of 
cases in which these fundamental principles have been expressly or impliedly 
recognized and applied in actions arising both in contract and in tort, is not here 
necessary. But, by way of illustration of the applicability of the maxim, that 
“no person shall be allowed to reap the benefit of his own wrong,” to the question 
before us, the case of Taff v. Smith, 114 S. C. 312, 103 S. E. 551, is in point. In 
that case, the beneficiary named in the policy had wrongfully prevented the 
insured from changing the beneficiary by refusing to deliver up the policy to 
have the change made in acocrdance with the terms of the policy. The court 
expressly invoked this maxim and held that although there had been no legal 
change of the beneficiary, such beneficiary was precluded by her wrongful conduct 
from recovering. If the legal right of a beneficiary acquired by the commission 
of a wrong of that comparatively venial character cannot be recognized and 
enforced, manifestly a beneficiary whose title has been acquired or perfected by 
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the murder of the insured could thereby acquire no right or title to the proceeds 
of the policy enforceable in the courts of this state. 

[2] That such conclusion follows from the application of the pertinent 
principles of law and equity above adverted to, and does not involve the doctrine 
of “public policy” in the sense in which that doctrine was invoked by the insur- 
ance company in the case of Weeks v. N. Y. Life Ins. Co, 128 S. C. 
223, 122 S. E. 586, 590, 35 A. L. R. 1482, relied on by the circuit Judge, 
would seem too clear for question. In the Weeks Case where the pol- 
icy was matured by the death of the insured by legal execution for crime, 
the insurer’s defense to a suit on the policy was, in substance, that to 
permit a recovery upon a contract so matured would tend to encourage crime 
and for that reason would be against public policy. In an elaborate opinion, this 
court correctly held that the position taken by the insurer was untenable. In 
that opinion, the principle that “no person shall be allowed to reap the benefits 
of his own wrongful acts” was incidentally referred to, and its application to 
the facts of that case denied. That conclusion was unquestionably sound. There 
the policy, payable to the estate of the insured, represented a vested property 
right of the insured and was a vested part of his estate, which could not be 
divested without contravening the constitutional provision against the forfeiture 
of estates for crime. By the commission of the crime for which he was exe- 
cuted, the insured neither acquired nor perfected any property right in the 
policy that could inure to the benefit of himself or his estate which he did not 
already have. What the insured reaped from the commission of his crime was 
involuntary death by legal execution. To hold that in reaping death he also 
thereby reaped a benefit by maturing his life insurance policy, would be to 
give to the maxim, that one shall not derive a benefit from his own wrong, an 
ultramundane scope wholly beyond its legal signification, since, as was said in 
the Weeks Case, payment of the policy could “bring no profit to, and confer no 
earthly benefit upon, the dead man who committed the crime. But in the case 
at bar, under the admitted fact that the right of the insured to change the bene- 
ficiary was reserved by the policy, the beneficiary, through whom the defendant 
claims, had no vested property right in the policy prior to the death of the 
insured. His interest was a mere expectancy. Antley v. Insurance Co., 139 
S. C. 23, 137 S. E. 199, 60 A. L. R. 184. The beneficiary’s title to the proceeds 
of the policy, and his right to recover thereunder, if any, sprang directly out 
of his crime—the murder of the insured. The fact that the beneficiary com- 
mitted suicide after the murder is wholly immaterial in this aspect of the matter. 
Unless he took or acquired the right to the proceeds of the policy by surviving 
the insured, it is plain that he could transmit by his death no right or title 
therein to his personal representative. But if he lived to acquire title to the 
proceeds of the policy as a result of the death feloniously caused by him, it is 
equally obvious that he lived to reap the benefit of his wrong in contemplation 
of law regardless of how long ‘he thereafter lived. That the question involved 
in the Weeks Case is essentially different from that here presented, and that 
neither the conclusion reached nor the reasoning employed in that case can 
soundly be invoked to support the view that a beneficiary who murders the 
insured is entitled to take under the policy, we think, is sufficiently apparent. 


[3] In the light of authority and upon principle there can be no doubt, 
therefore, that under the law of this state, considered apart from statute, the 
beneficiary of a life insurance policy whose interest in the policy is a mere 
expectancy, and who murders the insured, takes no title to the proceeds of the 
policy and is barred from a recovery thereupon. Such was the law at the date 
of the enactment of the statute of March 26, 1924, and such was the law at the 
time of the commencement of this action, unless abrogated or so changed by 
that statute as to permit such a beneficiary to recover under the facts alleged 
in the complaint. The question which remains for determination, therefore, is 
whether the statute of 1924, properly construed and interpreted, abrogated or 
changed the common-law rule in its application to the facts of this case. 

[4] If the purpose, scope, and effect of this act were wholly comprehended 
in the title—“An Act to Prohibit Persons Unlawfully Killing Other Persons From 
Benefiting by Reason of Their Unlawful Act”—it is apparent that, in so far 
as its effect upon the case now before us is concerned, it would be merely 
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declaratory of the common law and would expressly prohibit the beneficiary of 
a life insurance policy who unlawfully kills the insured from recovering upon 
the policy. But, in the body of the act, the prohibition against benefit from 
the unlawful killing of another is confined to persons “who shall be convicted 
in any court of competent jurisdiction of unlawfully killing another person.” The 
inquiry before us resolves itself, therefore, into the question whether this re- 
striction as to the operative force and effect of the act is to be construed as an 
abrogation of the common law and the substitution therefor of the statute as 
the only law upon the subject. 

The rule of construction is thus stated in 25 R. C.-L. 1054: 

“It is not to be presumed that the legislature intended to abrogate or modify 
a rule of the common law by the enactment of a statute upon the same subject; 
it is rather to be presumed that no change in the common law was intended, 
unless the language employed clearly indicates such an intention. It has been 
said that statutes are not presumed to make any alterations in the common 
law further than is expressly declared, and that a statute, made in the affirm- 
tive without any negative expressed or implied, does not take away the common 
law. The rules of the common law are not to be changed by doubtful implica- 
tion, nor overturned except by clear and unambiguous language. In order to 
hold that a statute has abrogated common law rights existing at the date of its 
enactment, it must clearly appear that they are so repugnant to the act, or the 
part thereof invoked, that their survival would in effect deprive it of its efficacy 
and render its provisions nugatory.” 

See, also, Real Estate Company v. Exchange Assurance, 132 S. C. 427, 128 
S. E.. 865. 

Applying that principle of construction here, we think the statute is readily 
and soundly susceptible of the construction that it was the legislative intent, 
not to abrogate or delimit the common-law rule barring a beneficiary who murders 
the insured from taking under the policy, but to add to and extend that rule 
in an important particular not covered by the common law. By its express 
terms, as we have seen, the statute is limited in operative effect to a person 
“who shall be convicted in any court of competent jurisdiction of unlawfully 
killing another person,” and its plain primary purpose is to make the fact of such 
conviction sufficient to itself to establish the legal status of a person so con- 
victed with respect to receiving “any benefit from the death of the person un- 
lawfully killed.” There can be no doubt that the statute goes no further than to 
make such conviction, in and of itself, determinative of the status of the person 
convicted with respect to benefits receivable from the death of the person unlaw- 
fully killed. 

That, prior to the enactment of this statute, the conviction of a person in 
the criminal courts of unlawfully killing another did not establish and fix his 
status in that regard with respect to the vesting, enforcement, and transmission 


of civil rights derived from and based upon the death of the person unlawfully 
killed by him, is well settled. 


See 15 R. C. L. 1000; Frierson v. Jenkins, 72 S. C. 341, 51 S. E. 862, 110 Am. 
St. Rep. 608, 5 Ann. Cas. 77; Fonville v. Ry. Co., 93 S. C. 287, 75 S. E. 172. 

Hence, although under the general or common law applicable, as we have 
seen, a person who had unlawfully caused the death of another was not entitled 
to “receive any benefit” from such death and thus to reap profit from his own 
wrong or crime; he was not prohibited from receiving such benefits as a person 
“convicted in a court of competent jurisdiction of unlawfully killing another person.” 
His civil status with respect to property rights predicated upon the death of 
the person unlawfully killed by him remained unaffected by the judgment of his 
conviction in the criminal courts, and for the purpose of asserting and enforcing 
such rights he, or any one claiming under him, was at liberty to have the issue, 
as to whether he had wrongfully or feloniously caused the death of the other 
person, tried and adjudicated in a civil action in a different tribunal governed 
by different rules of evidence, practice, and procedure. By expressly embracing 
within the prohibition of the law the person so “convicted,” it would seem en- 
tirely clear that the statute neither expressly nor impliedly abrogated the com- 
mon-law rule, but merely extended or supplemented it by making the conviction 
in the criminal courts a conclusive judicial determination of the convict’s status 





Life] State Life Ins. Co. v. Nolen 1187 


with respect to “receiving any benefit from the death of the person unlawfully 
killed,” invokable and entitled to full faith and credit as such conclusive deter- 
mination in any controversy, action, or suit involving the succession to or de- 
volution of the estate of the person unlawfully killed. 

The only plausible argument, perhaps for the contention that this statute 
by implication abrogated the common-law rule and conferred upon a person 
who had unlawfully killed another the absolute right to succeed to, enforce, 
and enjoy property rights devolved by the death of the person slain, unless he 
should be convicted of his crime in the criminal courts, would seem to rest upon 
the consideration that in the criminal courts guilt must be proved beyond a 
reasonable doubt while in a civil action the issue is determinable by a prepon- 
derance of the evidence. The argument is that, since the degree of proof re- 
quired in a criminal court is higher, a legislative intent to make a conviction 
in that forum the sole test of the slayer’s status as a person prohibited to profit 
by his victim’s death, must be implied. That argument involves the assumption 
that the legislative purpose was to soften and relax the law in favor of the 
slayer. Interpreted in consonance with the settled rules of construction ap- 
plicable, there is no basis, as we have seen, for that assumption. But, if there 
were, it is to be observed that the statute so construed would still cut both ways. 
While protecting the slayer’s rights until so convicted, in the view suggested, 
nevertheless by force of such conviction under the statute those rights would 
be, as they were not formerly, finally and irrevocably barred by the conviction. 
If he should be unjustly convicted, neither he nor his privies would have the 
right under the statute, which they had under the law as it was, to have that 
issue tried and determined upon its merits in another tribunal. Certainly, the 
diversity in the degree of proof required in the different courts would seem to 
afford no sound basis of fact upon which to predicate a legislative intention to 
abrogate or change by implication the common-law rule that one who unlawfully 
causes the death of another shall reap no benefit from his own wrong. 

[5] It follows, we think, that this statute may not correctly be construed 
to abrogate the common law, which, in its application to the facts of this case, 
would prevent the beneficiary, Floyd L. Shaw, who unlawfully and feloniously 
killed the insured (as alleged), from taking a valid title to the proceeds of the 
policy. If the beneficiary took no valid title under the policy, his administratrix 
could take none; the insurance fund is unlawfully held by the defendant, the 
title to the proceeds of the policy vests in the insured’s estate, and the adminis- 
trator of such estate has the right to recover and distribute the proceeds. 14 
R. C. L. p. 1228, and cases cited. 

For the foregoing reasons, the circuit judge was in error in sustaining the 
demurrer to the second cause of action. 

The judgment of this court is that the order of the circuit judge in so far 
as it sustains the demurrer to the first cause of action, is affirmed; and that his 
order in so far as it sustains the demurrer to the second cause of action, is re- 
versed, and the case remanded to the circuit court for trial as to that cause of 
action. 


Watts, C. J., and Cothran, Blease, and Carter, JJ., concur. 


STATE LIFE INS. 
NOLEN. (No. 1315—5410.) 
Commission of Appeals of Texas, Section A. Feb. 12, 1930. 
24 Southwestern Reporter (2d) 22. 
INSURANCE—WHETHER INSURER ACCEPTING MEDICAL REPORT 
AND CHECK AND ISSUING RECEIPT OF REINSTATEMENT AC- 


funy CHECK IN PAYMENT OF PREMIUMS DUE HELD FOR 


Where life insurer accepted medical report, insured’s check, depositing it to its 
credit, issued receipt of reinstatement, and returned amount of overpayment to 
insured, whether insurer accepted check in payment of premiums due held for jury. 

(For other cases, see Insurance, Dec. Dig. § 370.) 


Error to Court of Civil Appeals of Sixth Supreme Judicial District. 


Action by Mrs. Bobbie Palmer Nolen against the State Life Insurance Company 
of Indianapolis, Ind. Judgment for plaintiff was affirmed by Court of Civil Ap- 


CO. OF INDIANAPOLIS, IND., v. 
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peals for the Sixth Supreme Judicial District [13 S. W. (2d) 406], and defendant 
brings error. Reversed and remanded for new trial. 

Arnold & Arnold, of Texarkana, for plaintiff in error. 

King, Mahaffey & Wheeler, of Texarkana, for defendant in error. 

SHarp, J. Mrs. Bobbie Palmer Nolen instituted this suit in the district court 
of Bowie county against the State Life Insurance Company of. Indianapolis, Ind., 
upon an insurance policy, dated February 14, 1924, issued on the life of Kimbol 
Nolen in the sum of $2,000 for 12 per cent. penalty, and reasonable attorney’s fees. 

Upon the conclusion of the evidence the trial court peremptorily instructed the 
jury to return the following verdict: 

“We, the jury, find a verdict in favor of the plaintiff for the sum of Nineteen 
Hundred Fifty-three and 77/100 Dollars, together with 12 per cent. on said amount 
as a penalty; and we also find for the plaintiff the further sum of Five Hundred 
Dollars as an attorney’s fee. 

“T Signed. ] D. L. Atchley, Foreman.” 

Whereupon judgment was rendered in favor of Mrs. Nolen against the insur- 
ance company in the sum of $2,687.02, together with all costs incurred. The in- 
surance company appealed to the court of Civil Appeals for the Sixth Supreme 
Judicial District at Texarkana, and the case was affirmed. 13 S. W. (2d) 406. The 
insurance company applied to the Supreme Court for writ of error, which was 
granted. 

The opinion of the Court of Civil Appeals fully states the facts involved in 
this suit, and it is not necessary to repeat them here. re 

By proper assignment, the insurance company contends that the Court of Civil 
Appeals erred in holding that the trial court correctly instructed a verdict for plain- 
tiff, and that the insurance company accepted the check unconditionally and was 
estopped, as a matter of law, to claim nonpayment of the premium, as it was undis- 
puted that the check was protested and never paid, and that it was also undisputed 
that the insurance company immediately returned the unpaid check, before knowing 
of the death of the insured, and elected not to treat it as an obligation on the part 
of the insured and stated that the receipts issued and sent by the company to the 
insured were invalid, and, after the company had learned that the check was worth- 
less, made no attempt to hold said check or to insist upon its payment. 


The record shows that the insurance company never requested the insured to 
remit or to pay his premium, which was due, by check; that by letter dated October 
10, 1927, the insured inclosed to the insurance company the medical report and 
check to cover his premium, and on October 14, 1927, the company wrote the insured 
that the medical report was not complete and returned same to him for comple- 
tion. The record further shows that on November 9, 1927, the insured returned to 
the insurance company the examination and medical report which was received by 
the company on November 13, 1927, and on November 18, 1927, the insurance com- 
pany indorsed the check and deposited it in the bank, and on November 22, 1927, the 
insured’s check was protested at Seminole, Okl.; that the protested check reached 
the office of the insurance company on Saturday, November 26, 1927, and on the fol- 
lowing Monday, November 28th, the insurance company wrote to the insured by 
registered mail and_stated that his check had been protested and that the premiums 
due on the policy had not been paid, and the receipts furnished were invalid, and 
furthermore inclosed the protested check to the insured. It was further agreed that 
the letter dated November 28th reached Seminole, Okl., on November 30th, and 
that Kimbol Nolen, insured, had died on November 27, 1927, but that the insurance 
company did not know of his death. 


We think the facts in this case raise an issue for the jury to pass upon as to 
whether or not the insurance company accepted the check in payment of the pre- 
mium due, and the trial court was not justified, as a matter of law, in holding 
that Mrs. Nolen was entitled to a peremptory instruction against the insurance 
company. It seems that the leading case upon which the Court of Civil Appeals 
based its opinion in affirming the action of the trial court is the case of State Life 
Insurance Co. v. Little (Tex. Civ. App.) 264 S. W. 319, 322 (writ of error refused). 

An analysis of the facts involved in the Little Case show that they are stronger 
in favor of the insured than the facts involved in this case. A trial in the Little 
Case was before the court without a jury, and the court, upon the facts involved 
in that case, rendered a judgment for the insured against the insurance company. 
In rendering the opinion in the Little Case the Court of Civil Appeals says: “Under 
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this record the questién of acceptance of the check as payment is one of fact. 
The company could have communicated with Little by letter before his death, after 
it received notice of protest on July 4th, and by wire, after the check was returned 
and received by it on July 8th. Under somewhat similar conditions, James, C. 

in Northwestern Life Assurance Co. v. Sturdivant, 24 Tex. Civ. App. 331, 59 S. W. 
61, held that the company had waived its right to insist upon the cash payment, 
If the company had not intended to accept the check ordinary business prudence 
would have demanded that it return it to Little and request the return of the re- 
ceipt. From July 4th no effort was made by the company to repossess the receipt, 
and, as said by Howe, it was only preparing to write Little concerning his pro- 
tested check.” 

Again the court says: “We think the facts as hereinbefore set out sufficiently 
support the presumed finding of acceptance and waiver. The absence of anything 
done or said by the company prior to the time it received notice of the death of 
Little to recall its receipt is a persuasive circumstance which the jury might con- 
sider. Numerous cases are cited in the instructive note above referred to, in L. 
R. A. 1916A, 674, to which we refer. 

“As insisted under the fourth proposition, we do not hold that the facts can, 
as a matter of law, be construed to be a waiver, but we think they are sufficient to 
support a finding to that effect.” . 

In view of the foregoing authority, we think that the trial court should have 
submitted to the jury the issue of acceptance of the check for the premium by the 
insurance company, and should not have held, as a matter of law, that Mrs. Nolen 
was entitled to a judgment against the Insurance Company. 

For the reasons above stated, we recommend that the judgment of the Court 
of Civil Appeals and of the trial court be reversed, and this case be remanded 
for another trial. 

Cureton, C. J. The judgments of the: district court and Court of Civil Ap- 
peals are both reversed, and cause remanded, as recommended by the Commission 
of Appeals. 

We approve the holdings of the Commission of Appeals on the questions dis- 
cussed in its opinion. 


GREAT SOUTHERN LIFE INS. CO. v. CHERRY. (No. 650.) 
Court of Civil Appeals of Texas. Eastland. Jan. 3, 1930. 
Rehearing Denied Jan. 31, 1930. 

24 Southwestern Reporter (2d) 512. 

1. INSURANCE—RULES OF CONSTRUCTION WERE INAPPLICABLE, 
WHERE POLICY ALLOWED DOUBLE INDEMNITY, PROVIDED 
DEATH “SHALL NOT BE THE RESULT OF HOMICIDE.” 

Life policy which allowed double indemnity for accidental death, providing 
death “shall not be the result of homicide,” was expressed in clear language, so 
that no resort need be had to rules of construction or interpretation. 

(For other cases, see Insurance, Dec. Dig. § 529.) 


2. INSURANCE—ALL PARTS OF INSURANCE CONTRACT SHOULD BE 
CONSIDERED AND GIVEN MEANING TO CARRY OUT PARTIES’ 
INTENTION. 

General rule that contracts of insurance are to be construed strictly in favor 
of insured does not affect the further general rule that contracts of insurance 
are to be construed as other contracts, and that all parts of contract are to be 
taken together, and given such meaning as will carry out to the fullest extent 
the intention of the parties. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


3. INSURANCE—DOUBLE INDEMNITY PROVISIONS HELD NOT AP- 
PLICABLE TO ACCIDENTAL DEATH RESULTING FROM PISTOL 
WOUNDS INTENTIONALLY INFLICTED, WHERE POLICY CON- 
TAINED PROVISO THAT DEATH “SHALL NOT BE THE RESULT OF 
HOMICIDE.” 

Beneficiary under life policy allowing double indemnity in case of accidental. 
death, “provided such death * * * shall not be result of homicide,” held 
not entitled to recover double indemnity, where insured’s death resulted from 
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pistol wounds intentionally inflicted by another under circumstances amounting 
to murder, and death occurred within about 30 minutes after insured was shot. 
(For other cases, see Insurance, Dec. Dig. § 529.) 


Appeal from District Court, Stephens County; C. O. Hamlin, Judge. 

Action by Mrs. Madge Cherry against the Great Southern Life Insurance 
eee: Judgment for plaintiff, and defendant appeals. Reformed and af- 

rmed. 

Vinson, Elkins, Swetton & Weems, of Houston, for appellant. 

McLean, Scott & Sayers, of Fort Worth, and John F. Evans, of Brecken- 
ridge, for appellee. 

LesLiz, J. In this cause the plaintiff, Madge Cherry, beneficiary in an insur- 
ance policy issued by the Great Southern Life Insurance Company to John Ivan 
Glenn in the sum of $2,000, sued that company to recover the beneficial interest 
therein. The trial was before the court on an agreed statement of facts, and 
resulted in a judgment in favor of the plaintiff in the sum of $4,000 interest and 
attorney’s fees, and 12 per cent. penalty and costs. The insurance company 
has perfected its appeal, and it alone has briefed the case in this court. 

The policy was issued for the sum of $2,000, and contained a provision that 
the amount would be increased to $4,000, if death resulted from accident, but was 
not the result of a homicide. The insured died November 24, 1927, as the re- 
sult of pistol shot wounds inflicted upon him by one C. B. McBride, and the 
insured’s death resulted about 30 minutes after the shooting. The insurance 
company, at the trial, admitted liability for $2,000, and denied liability for the 
additional $2,000 and the other items recovered in the judgment. 

The pertinent provisions of the insurance policy were incorporated in the 
statement of facts. One attached as a rider and known as a supplemental con- 
tract provides: 

“In event of death from accident the Company agrees to increase the amount 
payable hereunder to Four Thousand Dollars ($4,000.00) upon due proof that 
the death of the Insured occurs during the premium paying period, while this 
policy is in full force and effect, before any benefit or value under any of the 
provisions in this policy other than loans shall have been claimed and allowed, 
or granted automatically, and before the attainment of age sixty by the Insured, 
provided such death results solely from bodily injuries, caused directly, exclu- 
sively, and independently of all other causes by external, violent and purely acci- 
dental means, and provided also that such death shall have ensued within 90 
days from the date of such injuries and shall not be the result of homicide, nor 
be caused directly or indirectly by self-destruction while sane or insane, disease 
or illness of any kind, physical or mental infirmity, any violation of law by the 
Insured, military or naval service of any kind in time of war or by engaging as a 
passenger or otherwise in submarine or aeronautic expeditions.” 

Among other defenses, the defendant pleaded that the insured’s death was 
the result of a homicide; that he died from pistol shot wounds intentionally in- 
flicted; that, in fact, he was murdered. 

The agreed statement of facts in this cause contains the following: 

“It is agreed that John Ivan Glenn, the insured under said policy, died at 
Breckenridge, November 24th, A. D., 1927. It is further agreed that the death 
of said John Ivan Glenn resulted from a pistol wound intentionally inflicted on 
John Ivan Glenn on November 24th, A. D., 1927, by one C. B. McBride, without 
cause or provocation on the part of the said John Ivan Glenn. It is further 
agreed that said John Ivan Glenn died within about thirty minutes after he 
was shot by said C. B. McBride and said C. B. McBride at the time he shot 
said Glenn intended to thereby kill said Glenn and the death of said Glenn was 
murder.” 

[1] The terms of the policy are expressed in clear language, and therefore 
no resort need be had to the rules of construction or interpretation relating to 
insurance contracts containing ambiguous expressions. Potomac Ins. Co. v. 
Easley (Tex. Com. App.) 1 S. W.(2d) 263. he 

[2] Further, in approaching a correct decision of the case before us, it 
must be borne in mind, as stated in Burns v. American National Insurance Co. 
(Tex. Com. App.) 280 S. W. 762, 764, that: 

“The general rule that contracts of insurance are to be strictly construed 
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in favor of the insured does not affect the further general rule that contracts 
of insurance are to be construed as other contracts, and that all parts of the 
contract are to be taken together, and such meaning shall be given to them as 
will carry out and effectuate to the fullest extent the intention of the parties. 
Travelers’ Insurance Co. v. Scott (Tex. Civ. App.) 218 S. W. 53; Cooley’s Briefs 
on the Law of Insurance, vol. 2, p. 1483. 

Terms of contract free from ambiguity and not against the policy of the 
law to enforce establish the right of the parties thereto.” 

[3] With these principles in mind, and passing to the facts of the case, we 
observe that it is conclusively established that the insured, Glenn, died as the 
result of a pistol shot wound within 30 minutes after the same was intentionally 
and without provocation inflicted on him by McBride, who intended to kill the 
deceased, and did so under circumstances amounting to murder. Under these 
undisputed facts, it follows that the court erred in granting a recovery on the 
double indemnity feature of the policy. True, the policy provided generally that 
“in the event of death from accident the company agrees to increase the amount 
payable hereunder to $4,000.00 upon proof” of certain facts. Nevertheless, in 
that connection and in the same paragraph, the insurer and the insured stipu- 
lated that there should be no increase in the amount payable under the policy 
in the event death came to the insured as a “result of homicide.” In this the 
contracting parties created a specific exception to a general liability, and the 
exception is as binding as the other portions of the contract. In other words, 
the policy provided for liability against accidental death generally, and then ex- 
pressly exempted the company from any increased liability for a certain acci- 
dental happening, to wit, homicidal death, as evidenced by the facts of this 
case. Under such circumstances, effect must be given to the exception, which, 
upon this record, is a bar to any recovery upon the double indemnity feature of 
the policy. Travelers’ Ins. Co. v. McConkey, 127 U. S. 661, 8 S. Ct. 1360, 32 
L. Ed. 308; Continental Casualty Co. v. Annie Wade, 101 Tex. 102, 105 S. W. 35; 
Johnson v. Travelers’ Ins. Co., 15 Tex. Civ. App. 314, 39 S. W. 972 (writ refused) ; 
National Life & Accident Ins. Co. v. De Lopez (Tex. Civ. App.) 207 S. W. 160; 
Order of United Commercial Travelers of America v. Dobbs (Tex. Civ. App.) 
204 S. W. 468; Washington v. Union Casualty & Surety Co., 115 Mo. App. 627, 
91 S. W. 988; Penn v. Travelers’ Ins. Co. (Mo. App.) 225 S. W. 1033; Bader v. 
New Amsterdam Casualty Co., 102 Minn. 186, 112 N. W. 1065, 120 Am. St. Rep. 
613; Doody v. National Masonic Accident Ass’n, 66 Neb. 493, 92 N. W. 613, 60 
L. R. A. 424; Shevlin v. American Mutual’ Accident Ass’n, 94 Wis. 180, 68 N. W. 
866, 36 L. R. A. 52; Garcelon v. Commercial Travelers’, etc., 195 Mass. 531, 81 
N. E. 201, 10 L. R. A. (N. S.) 961. 

The appellant’s first proposition is sustained. This is decisive of the four 
remaining propositions. They relate to tne error of the court in permitting re- 
covery of attorney's fees, penalty, interest, and costs. In the agreed statement 
of facts, the parties stipulated “that in case the plaintiff recovers only $2,000.00 
the insurer shall not be liable’ for the four last named items. If we are correct 
in our conclusions on the first proposition, the remaining four must necessarily 
be sustained. 

The judgment of the trial court will therefore be reformed and here ren- 
dered in favor of the plaintiff for the sum of $2,000 only, and, as reformed, the 
same is affirmed. It is so ordered. 


VICTORY LIFE INS. CO. v. FERRELL. (No. 8319.) 
Court of Civil Appeals of Texas. San Antonio. Jan. 15, 1930. 
Rehearing Denied Feb. 19, 1930. 

24 Southwestern Reporter (2d) 774. 

1. INSURANCE—PETITION BY MOTHER OF DECEASED SUING ON 
LIFE INSURANCE AGREEMENT HELD NOT DEMURRABLE, WHERE 
SHE ALLEGED DEPENDENCY, PAYMENT OF PREMIUM, DEATH 
OF INSURED, AND ACQUISITION OF RIGHTS OF DECEASED’S 
BROTHERS AND SISTERS. 

In action to recover on life insurance agreement, petition alleging plaintiff was 
mother and only surviving parent of deceased, and was dependent on him for sup- 
port, and that she owned interest of his sisters and brothers, and that he paid 
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premium but died before policy was delivered, without leaving wife or children, 
and intestate, held not demurrable. 


(For other cases, see Insurance, Dec. Dig. § 629[1].) 
2. INSURANCE—APPLICATION BECOMES BINDING ONLY WHEN IN- 
SURER ACCEPTS RISK. 
Proposition or application for insurance becomes binding only when insurer ac- 
cepts risk of insurance applied for. 
(For other cases, see Insurance, Dec. Dig. § 130[2].) 
3. INSURANCE—ACCEPTANCE MUST BE ACTUAL. 


_ Acceptance must be actual, evidenced by some act of insurer, and from which 
it cannot recede without liability. 


(For other cases, see Insurance, Dec. Dig. § 130[3].) 


4. INSURANCE—INSURER’S DELAY IN ACTION ON APPLICATION 
wae NOT IN ITSELF RAISE PRESUMPTION OF ACCEPTANCE OF 
RISK. 

Delay of insurer in acting on application for insurance will not in itself raise 
presumption of acceptance of risk. 


(For other cases, see Insurance, Dec. Dig. § 130[4].) 


5. INSURANCE—EVIDENCE THAT INSURER HELD PREMIUM AND 
APPLICATION FOR TWO WEEKS WITHOUT REJECTING APPLI- 
CATION HELD NOT TO SHOW INSURER HAD ACCEPTED RISK. 
In action on life insurance contract, evidence held not to show acceptance of 

risk by insurer, where only circumstances presented were that quarterly premium 

was paid and premium and application held for more than two weeks without re- 
jection of application, especially where delay could be justified by deceased’s failure 
to procure medical examination. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 


Jud Appeal from County Court at Law, No. 1, Bexar County; McCollum Burnett, 
udge. 

Action by Annie Ferrell against the Victory Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed and remanded. 

Templeton, Brooks, Napier & Brown, of San Antonio, for appellant. 

Oliver W. Johnson, of San Antonio, for appellee. 

_ _ Fry, C. J. This is an appeal from a judgment of the county court, rendered 
in favor of appellee, on a claim that appellant had insured the life of Charles Wal- 
ter Ferrell, a deceased son of appellee, in the sum of $1,000. It was alleged in 
the petition that appellant had agreed to insure the life of said Charles Walter 
Ferrell in the sum named, for the benefit of appellee, that the sum of $8.38 had 
been paid as the first quarterly premium on said insurance, and that all other re- 
quired conditions had been performed. It was alleged that the application for the 
insurance was made to the agent on May 20, 1928, and that the applicant, Charles 
aoe Ferrell, died on August 8, 1928, but no policy of insurance had been de- 
ivered. 

The cause was submitted to a jury on the following special issue: “Did the 
defendant, insurance company, prior to the death of the said Charles Walter Fer- 
rell, accept the risk as applied for by said deceased?” The issue was answered in 
the affirmative. The only question of any importance before this court is: Did 
the evidence sustain the verdict of the jury? 5 : 

[1] The court properly overruled the general demurrer and special exceptions 
to the petition. It was alleged that appellee was the mother and only surviving 
parent of the deceased, and that she was dependent upon him for her support and 
maintenance, and that she owned the interest of his sisters and brothers in the 
policy ; that he applied for the insurance in the sum of $1,000, and paid the quarterly 
premium that was demanded by the agent of appellant, and that Charles Walter 
Ferrell died before a policy was delivered, without leaving a wife or children, and 
intestate. It was also alleged that appellant received and accepted the premium 
but failed to issue the policy. Under the allegations appellee had the right to 
prosecute the suit, as she was entitled to one-half of the insurance, even though 
the deceased had brothers and sisters, and she alleged that she acquired the rights 
of his sisters and brothers. The evidence showed that the brothers and sisters of 
deceased had assigned all their interest to appellee. 
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[2-5] In the application for insurance it was provided that, “If the premium 
on the policy herein applied for shall be paid by me at the time of making this 
application, the insurance shall be in force from the date of acceptance of the risk 
as applied for.” The only circumstances tending in the least to show acceptance of 
the risk was acceptance of quarterly premium and delay of about two weeks in 
which nothing was written to deceased by the home office, and no notice of re- 
jection given. A proposition or application becomes binding only when the in- 
surer accepts the risk of the insurance applied for, and the acceptance must be 
actual, evidenced by some act of the insurer, and from which it cannot recede 
without liability. Joyce on Ins. § 55. Delay in acting on the application will not in 
itself raise a presumption of acceptance. Joyce on Ins., § 57. 

As said by the Supreme Court in Connecticut Mut. Life Ins. Co. v. Rudolph, 45 
Tex. 454: “It devolved on the plaintiffs to prove, according to their averment, that 
the contract of insurance had been completed by the acceptance on the part of the 
company of the application. By the terms of the receipt no insurance was attempted 
to be created until the application was accepted.” In the case of Attna Life Ins. 
Co. v. Hocker, 39 Tex. Civ. App. 330, 89 S. W. 26, the facts showed the payment of 
the yearly premium and the issuance, but not delivery of the policy, and this court 
held that a verdict against the insurance company was not sustained by the evi- 
dence, and the judgment was reversed and rendered for the insurance company. 
To the same effect as Connecticut Mut. Life Insurance Co. v. Rudolph are: Mod. 


Wood. of America v. Owens, 60 Tex. Civ. App. 398, 130 S. W. 858; Nat. Union . 


Ins. Co. v. Patrick (Tex. Civ. App.) 198 S. W. 1050; Great So. Life Ins. Co. v. 
Dolan (Tex. Com. App.) 262 S. W. 475, and Mo. State Life Ins. Co. v. Boles 
(Tex. Civ. App.) 288 S. W. 271. 

The only circumstances presented by appellee to show that appellant had ac- 
cepted the risk were that the quarterly premium had been paid and that the premium 
and application were held by appellant for probably more than two weeks without 
rejection of the application. These circumstances in themselves did not show an 
acceptance, and the delay could be justified bv the fact that deceased had failed to 
procure a medical examination as requested by the agent of appellant. Of course, 
the examination, made by the physician of deceased at least two months before 
application for insurance was made, had no bearing on the case. 

The judgment is reversed, and the cause remanded. 


UNION MUT. LIFE INS. CO. v. LINDAMOOD et al. 
No. 6610 


Supreme Court of Appeals of West Virginia. Feb. 19, 1930. 
Rehearing Denied March 26, 1930. 
152 Southeastern Reporter 321. 
(Syllabus by the Court.) 

1. INSURANCE—CHANGE OF BENEFICIARY TAKES EFFECT WHERE 
INSURED HAS DONE SUBSTANTIALLLY ALL REQUIRED OF HIM, 
LEAVING ONLY MINISTERIAL ACTS TO BE DONE BY INSURER’S 
OFFICERS. 

Where the insured in a life insurance policy has done substantially all that 
is required of him to effect a change of beneficiary, and all that remains to be 
done are the ministerial acts of the officers of the insurer, the change will take 
effect, though the formal details were not completed before his death. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

(Additional Syllabus by Editorial Staff.) 

2. INSURANCE—INSURER HAVING DIRECTED CHANGE OF BENEFICI- 
ARY AND INSURER HAVING RETAINED POLICY UNTIL INSURED’S 
DEATH, EQUITY SHOULD RECOGNIZE NEW BENEFICIARY. 
Where life insurance policy did not require insurer’s consent to change of 

beneficiary, and insured, in applying for loan, directed change of beneficiary from 
his mother to his wife through state agent who had issued policy, in accordance 
with usual practice, and thereafter believed change had been made, and policy 
remained in insurer’s possession until after insured’s death, held that, in view of 
fact that mother’s interest was mere expectancy, equity should recognize widow 
as true beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


| 
| 
| 
| 





1194 The Insurance Law Journal, Vol. 74 [June, 1930 


3. INSURANCE—LIFE INSURER’S INTERPLEADER SUIT BEING RE- 
QUIRED BY ITS OWN FAULT, REFUSAL TO ALLOW ITS INSURER 
ATTORNEY’S FEE WAS NOT ERROR (Code, c. 107, § 6). , 
Where interpleader suit was not caused by fault of either claimants to insur- 

ance money, but was chargeable to insurer because of fault of its state agent in 

failing to notify insurer of insured’s change of beneficiary, trial court did not 
err in refusing to allow insurer its attorney’s fee under Code, c. 107, § 6, pro- 
viding that court on interpleader at law may make all such rules and orders and 
enter such judgment as to costs and all other matters, as may be just and proper. 


(For other cases, see Insurance, Dec. Dig. § 675.) 


Appeal from Circuit Court, Mingo County. 

Interpleader suit by the Union Mutual Life Insurance Company against Helen 
Lindamood and Elizabeth Lindamood. From the decree, defendant first named 
appeals. 

Affirmed. 

Wade H. Bronson, of Williamson, for appellant. 

Goodykoontz & Slaven, of Williamson, for appellee Insurance Company. 

Randolph Bias and J. Brooks Lawson, both of Williamson, for appellee 
Elizabeth Lindamood. 

arte, 3. 

The plaintiff, Union Mutual Life Insurance Company, filed its bill of inter- 
pleader in the circuit court of Mingo county praying that the defendant, Helen 
J. Lindamood and Elizabeth Lindamood, be required to interplead concerning 
their respective claims to the proceeds of a life insurance policy. 

The policy, dated May 6, 1913, was issued by the plaintiff through its general 
agent for West Virginia, O. P. Wheat of Huntington, to Benjamin H. Lindamood. 
His mother, the defendant Helen J. Lindamood, was named as beneficiary. Eliza- 
beth Lindamood is the widow of the insured. He and she intermarried January 
19, 1918, and thereafter lived together as husband and wife until his death, Sep- 
tember 7, 1928. On May 18, 1925, the insured by letter addressed to said O. P. 
Wheat, as such agent, directed the substitution of his wife as beneficiary. In 
the same letter he applied for a loan on the policy. The agent promptly replied, 
acknowledging receipt of the letter and instructing the insured how to proceed in 
order to obtain the desired loan, but did not refer to the matter of changing the 
beneficiary. The insured promptly mailed the policy to the agent and later re- 
ceived the loan. The evidence tends strongly to prove the fact (controverted 
by the mother) that he believed the change had been made as directed, having 
stated to an intimate friend, according to testimony of the latter, that it had 
been done, and that he would deliver the policy to his wife as soon as he had se- 
cured its return by paying the loan. It had been the custom of the general agent 
at the request of policyholders to have beneficiaries changed. He, however, 
neglected to forward the written request of the insured in this case to the home 
office, and the company therefore made no record of the change. 

Th policy provides: 

“Change of Beneficiary—The insured may, from time to time, while this policy 
is in force, change any beneficiary hereof, upon filing with the company at its 
office in Portland, Maine, a written request therefor, accompanied by this policy 
for indorsement, provided, however, that in case the insured shall at any time 
designate any person as the absolute beneficiary hereof or assign this policy, 
said right to change the beneficiary shall thereupon cease during the lifetime 
of such person or of such assignment. The right to change the beneficiary is 
reserved solely by the insured and cannot be assigned.” 

“Entire Contract and Misstatements——This policy and application hereof con- 
stitute the entire contract by the parties hereto, and all statements made by the 
insured in the application hereof shall, in the absence of fraud, be deemed rep- 
resentations and not warranties, and no such statements shall be used in de- 
fense to a claim under, or avoid this policy, unless it is contained in the written 
application herefor, and a copy of such application is endorsed hereon or at- 
tached hereto.” 


“Change of Contract—Any change in the terms or beneficiaries of this com- 
tract or waiver of its terms or conditions, or any forfeiture, must be in writing 
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signed by the president, vice-president, secretary, assistant secretary, actuary 
or assistant actuary, and indorsed on the policy. No person is authorized to 
make any changes in this contract or waive any forfeiture of it except as herein 
provided.” 

The mother, contending that the effort of the insured to change the bene- 
ficiary was abortive, relies on Freund v. Freund, 218 Ill. 189, 75 N. E. 925, 109 
Am. St. Rep. 283; Thomas v. Thomas, 131 N. Y. 205, 30 N. E. 61, 27 Am. St. 
Rep. 582; Barron v. Liberty Nat. Bank, 131 S. C. 441, 128 S. E. 414; Grace v. 
Northwestern, etc., Ass’n, 87 Wis. 562, 58 N. W. 1041, 41 Am. St. Rep. 63; Rollins 
v. McHatton, 16 Colo. 203, 27 P.°254, 25 Am. St. Rep. 260; and 14 R. C. L. 1387. 


Freund v. Freund involved a policy issued by New York Life Insurance 
Company. The statute of New York, which became a part of the policy, pro- 
vided that the insured might at any time with the consent of the insurer change 
the beneficiary. The Illinois court held that the consent of the insurer was pre- 
requisite to a change of the beneficiary. In Thomas v. Thomas it was held that 
an attempted change of the beneficiary by the insured, without the knowledge 
or consent of the insurer, was ineffectual; the certificate of insurance having- 
been issued by a mutual benefit society whose by-laws required the delivery 
of the original certificate to the association and the issuance of another con- 
taining the name of the new beneficiary to effect a change of beneficiary. The 
policy in Barron vy. Liberty Nat. Bank provided that the change of beneficiary 
should “take effect only upon indorsement of same on this policy by the com- 
pany.” It was held that the mere pledging or assigning aa policy by the 
insured, without notice to the company, did not effect a change of beneficiary. 
In Grace v. Northwestern Mutual Relief Ass’n, the insured returned to the 
association his certificate of insurance requesting a new certificate payable to 
such person or persons as he should designate and name in his last will and 
testament. The new certificate was issued accordingly, but no person was ever 
named as such beneficiary by last will or otherwise. It was held that the at- 
tempted change of beneficiary was incomplete, and that the contract of insur- 
ance must be regarded as though the former certificate had never been returned 
and surrendered. In Rollins v. McHatton the certificate of insurance issued by 
a mutual benefit society provided for change of beneficiary by an entry thereof 
on the records of the society. The court held that the mere delivery of the 
certificate by the insured accompanied with oral declarations in relation thereto 
did not constitute such a compliance as would work a change of beneficiary. 


[1] It is undoubtedly the general rule that the mode prescribed in a life 
insurance policy for changing the beneficiary must be at least substantially fol- 
lowed. To this general rule, however, exceptions are recognized in the follow- 
ing cases: (1) Where the insurer has waived compliance with the prescribed 
regulations, or estopped itself to assert noncompliance therewith. (2) Where it 
is beyond the power of the insured to comply literally with the regulations. (3) 
Where the insured has done all that he is required to do and only formal minis- 
terial acts on the part of the insurer remain to be done in order to complete 
the change, equity will treat it as having been made. “Equity will aid in at- 
tempted, but incomplete, change of beneficiaries; * * * when the insured in 
good faith has attempted to comply with the prescribed mode of change. Equity 
will, in such case, consider that done which ought to have been done, and will 
not require impossibilities.” Cooley’s Briefs on Insurance, p. 6455. “If, however, 
the insured has done substantially all that is required of him to effect a change 
of beneficiary, and all that remains to be done are the ministerial acts of the 
officers of the association (insurer), the change will take effect, though the 
formal details were not completed before the death of the insured.” Id., 6448; 
Supreme Conclave, Royal Adelphia v. Cappella et al. (C. C.) 41 F. 1; Taylor v. 
Grand Lodge, 45 N. D. 468, 178 N. W. 130; Brown v. Home Life Insurance Co. 
of New York (D. C.) 3 F.(2d) 661; Reliance Life Insurance Co. of Pittsburgh 
v. Bennington, 142 Md. 390, 121 A. 369; Smiley v. Modern Woodmen of America, 
112 Neb. 10, 198 N. W. 157; Heinzman v. Whiteman, 81 Ind. App. 29, 139 N. E. 
329; Supreme Council of Royal Arcanum v. Behrend, 247 U. S. 394, 38 S. Ct. 
522, 62 L. Ed. 1182, 1 A. L. R. 966, annotation 971. “On the principle that equity 
regards as done that which ought to be done, the courts will give effect to the 
intention of insured by holding that the change of beneficiary has been accom- 
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plished where he has done all that he could to comply with the provisions of the 
policy.” 37 C. J. p. 585. 

[2] In view of the facts that the policy does not require the consent of the 
insurer to a change of beneficiary, that the insured had directed the change 
through the state agent who issued the policy in accordance with the usual prac- 
tice of policy holders, that he believed the change had been made, that the pol- 
icy remained in the possession of the insurer until after his death, and that the 
interest of the mother was a mere expectancy, equity should, under the third 
exception, recognize the widow as the true beneficiary. 

[3] The plaintiff was decreed its costs other than attorney’s fee. It now as- 
signs error because it was not allowed a reasonable attorney’s fee. Chapter 107, 
§ 6, Code, providing for interpleader at law, provides that, “The court may make 
all such rules and orders and enter such judgment as to costs and all other 
matters, as may be just and proper.” In Swiger v. Hayman, 56 W. Va. 123, 48 
S. E. 839, 107 Am. St. Rep. 899, 3 Ann. Cas. 1030, it was held: “On an inter- 
pleader respecting a sum of money in the hands of the plaintiff, occasioned by 
the fault of one of the defendants, costs out of the fund should be decreed to 
the plaintiff, and the defendant who is not in fault is entitled to a decree against 
the other defendant for the costs so taken out of the fund, as well as for his 
own costs.” This litigation was not caused by the fault of either claimant, but 
is chargeable to the plaintiff through the fault of its state agent, O. P. Wheat. 
Under these circumstances, we are of opinion that the trial court did not com- 
mit error in refusing to allow it an attorney’s fee. 

The decree of the circuit court is therefore affirmed. 


Affirmed. 
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MILWAUKEE MECHANICS’ INS. CO. v. CIACCIO et al. No. 4229. 
Circuit Court of Appeals, Seventh Circuit. 
Feb. 25, 1930. 
38 Federal Reporter (2d) 153. 

1. APPEAL AND ERROR—INSURANCE COMPANIES WAIVING JURY 
IN ACTIONS AT LAW AGAINST THEM ON POLICIES WERE NOT 
PREJUDICED BY COURT’S ASSUMPTION OF JURISDICTION IN 
COMPANION SUIT IN EQUITY. 

Where, in separate actions at law on insurance policies, insurance companies 
appeared and, with plaintiff, filed stipulation in writing waiving jury trial, and 
on the trial, court consolidated the law actions and heard the consolidated actions 
together with companion equity. suit brought against the insurance companies, 
refusing to compel plaintiff to elect whether to proceed with the actions at law 
or the suit in equity, insurance companies were not prejudiced by court’s assump- 
tion of equity jurisdiction. 

(For other cases, see Appeal and Error, Dec. Dig. § 1035.) 


2. APPEAL AND ERROR—RENDITION OF MONEY DECREE AGAINST 
DEFENDANT IN EQUITY SUIT, INSTEAD OF IN COMPANION LAW 
ACTION, WAS NOT PREJUDICIAL. 

Money decree rendered against defendant in equity suit instead of in com- 
panion law action did not prejudice defendant in view of court’s power to have 
judgment entered on transfer to law side, and fact that same judgment would have 
been entered on like evidence in the law case. 


(For other cases, see Appeal and Error, Dec. Dig. § 1035.) 


3. EQUITY—SUIT FOR FIRE LOSS AGAINST: SEPARATE INSURANCE 
COMPANIES WHOSE POLICIES AGGREGATED AMOUNT EXCEED- 
ING LOSS HELD WITHIN JURISDICTION OF EQUITY, WHERE 
LIABILITY WAS DENIED ON ONE OF POLICIES AND ANOTHER 
POLICY CONTAINED MISDESCRIPTION FOR WHICH REFORMA- 
TION WAS SOUGHT. 

Where five separate insurance companies issued policies on property destroyed 
by fire and total amount of insurance exceeded the loss, and question of liability 
of each of companies was affected by attempt of one company to cancel policy and 
misdescription of property in another policy which plaintiff sought to have reformed 
court of equity had jurisdiction of single suit brought against all the insurance 
companies, for purpose of avoiding multiplicity of suits, reforming instrument, 
and ascertaining extent of contingent liability of each of insurance companies. 

(For other cases, see Equity, Dec. Dig. § 51[2].) 


4. INSURANCE—AGREEMENT BETWEEN INSURED AND INSURANCE 
COMPANIES FIXING AMOUNT OF FIRE LOSS HELD BINDING IN 
SUIT ON POLICIES. 

Agreement between insured and insurance companies as to value of property 
destroyed by fire and amount of loss held binding on insured in suit on policies 
because giving mutual advantages. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Appeal from the District Court of the United States for the Southern Division 
of the Southern District of Illinois. 

Suit by Leonard Ciaccio and Joe Scaperia, partners doing business under the 
firm name of the Macoupin Wholesale Grocery Company, against the Milwaukee 
Mechanics’ Insurance Company and others. From that part of the decree which 
awarded plaintiff a recovery against it, defendant named appeals. 

Modified and affirmed. 

Samuel Levin, of Chicago, IIl., for appellant. 

H. C. Moore, of Springfield, Ill., for appellees. 

Before Alschuler, Evans, and Sparks, Circuit Judges. 

Evans, Circuit Judge. 

Appellees brought this suit to recover upon a fire insurance policy issued by 
appellant. At the same time and in the same suit they sought other money decrees 
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against other insurance companies with outstanding policies covering the property 
destroyed. From that part of the decree which awarded appellees $10,000 against 
it, appellant appeals. As grounds for reversal, it assails the jurisdiction of a 
court of equity to entertain the suit, contending that its constitutional right to a 
jury trial, etc., has been violated. It ‘urther argues that the amount of the award 
is larger than the evidence warrants. 

[1-3] “quity Jurisdicition—To avoid a multiplicity of suits is one, and perhaps 
the chief, ground upon which appellee relies to invoke the jurisdiction of a court 
of equity. There were five insurance companies joined as defendants whose lia- 
bilities, arising out of policies issued on the property destroyed by the fire, were 
similarly involved. Additional reasons for invoking the jurisdiction of a court 
of equity in this suit appear. The total amount of insurance exceeded the loss. 
In addition to the question of contribution, there was a question involving the 
total amount of insurance, in force. Shortly before the fire, one of the companies 
sought to cancel its policy. The agent representing this company wrote out a policy 
in another company but controversy existed as to its delivery. Whether the first 
policy had been canceled or the new one delivered were questions which bore 
upon the total amount of insurance and therefore upon the liability of each of 
the other companies. Then, too, one of the policies contained a misdescription of 
the property and, as against such company, equitable relief was sought in the nature 
of a reformation of the contract. Unless the modification took place, the total 


amount of insurance would be less, and again the contribution of each of the 
other companies was involved. 


But a still greater obstacle to the presentation of this question arises out of 
the action of appellant in waiving a jury trial. 

Appellees originally instituted five separate actions at law, and later they 
brought this suit in equity against all five insurance companies who were the five 
defendants in the actions at law. In the actions at law the defendants appeared 
and, with the plaintiff, filed a stipulation in writing: waiving a jury trial. On the 
trial, the court consolidated all law actions and in one trial heard the evidence 
in the equity suit and, presumably, in the consolidated law actions. It refused to 
compel appellees to elect whether they would proceed with the law actions or with 


their suit in equity. In view of these proceedings, we are unable to see wherein 
appellant has been prejudiced. 


True, a money decree was entered against it in a suit in equity rather than 
in an action at law. The court, however, could have transferred the cause from 
equity to law and have entered the judgment. In the consolidation of the law 


actions, the court would, upon the same evidence, have entered the same money 
judgments. 


Moreover, upon the facts of this case we are satisfied that the court of equity 
had jurisdiction on several grounds: (a) To avoid a multiplicity of suits; (b) 
to reform an instrument whose liability or nonliability bore upon the extent of the 
liability of the other defendants; and (c) to ascertain the extent of the liability 
of each one of the defendants, which liability was contingent in nature and amount. 
See Pomeroy’s Equity Jurisprudence (4th Ed.) § 245; Smith v. Fire Ins. Co., 
219 Ill. App. 506, Id., 226 Ill. App. 626; Fegelson v. Niagara Fire Ins. Co., 94 
Minn. 486, 103 N. W. 495. 

False and Fraudulent Statements in Proof of Losses—Appellant contends that 
its liability was defeated by the false statements in the proof of loss which appellee 
made. A careful examination of all of the evidence fails to support this assign- 
ment of error. The court heard these witnesses and found against appellant on 
this issue. This finding is well supported by the evidence. 


Cause of Fire—Appellant contends that an explosion, rather than the fire, 
caused the damage and that it was not liable for the losses through the explosion. 
Appellees’ contention is that the fire alone caused their damages. The evidence 
was somewhat conflicting but well supports the finding that the fire and not the 
explosion caused the damage for which the award was made. 


[4, 5] Amount of Damages.—Appellant’s position is that the amount of the 
recovery must be limited to $7,162.66 with interest. To support this contention, 
it relies on two agreements executed by the parties after the loss, one called a 
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“Nonwaiver Agreement” and the other a “Sound Value and Loss and Damage 
Agreement.” 

One of the paragraphs of the nonwaiver agreement reads: 

“The intent of this agreement is to preserve the rights of the parties hereto 
and provide only for an investigation of the loss and claims, and the determination 
of the amount of the sound value and loss or damage without regard whatever to 
liability of the parties of the second part.” 

Thereupon as part of the loss and damage agreement the parties agreed: 

“Subject to and in conformity with the foregoing Non-Waiver agreement, and 
without regard whatever as to liability of the parties of the second part for said 
loss or damage, it is now further hereby agreed between said parties hereto, that 
the sound value and loss damage is as follows: 

Appellees and appellant both signed these two agreements. If the amount of 
the loss therein stipulated is binding upon appellees, then, concededly, appellant’s 
liability is limited to such proportion of $10,000 as $21,487.98 bears to the total 
amount of insurance, to wit, $30,000. In other words, appellant’s liability is limited 

“Sound value ...... $21,487.98 
“EM. 20) dai $21,487.98" 
to $7,162.66 and interest, instead of $10,000 and interest. 

We see no reason why either on principal or on precedent this agreement should 
not be enforced. As the settlement or arbitration of litigation is favored, so should 
the adjustment of single issues necessarily involved in litigation, though not neces- 
sarily determinative of the outcome, be encouraged. 

Liability on the part of the defendant for any damage was one question in 
this litigation. The total amount of the insurance, and therefore the extent of 
the contribution of the appellant, assuming a liability existed, was another question. 
The amount of the loss was still another controverted issue. The parties should 
have the same right to agree upon or arbitrate the amount of the loss as to arbitrate 
the entire litigation. In Struebing v. American Insurance Company, 197 Wis. 487, 
222 N. W. 831, 837, the court, after quoting a paragraph from the nonwaiver agree- 
ment, which is identical with the one before us, said: 

“Notice the language in the nonwaiver agreement above quoted: “The intent 
of this agreement is to preserve the rights of the parties hereto.’ Such an investi- 
gation made pursuant to a nonwaiver agreement enures to the benefit of both 
parties. It affords the insurance company an opportunity to make a proper investi- 
gation of the loss, and facilitates an adjustment. On the other hand, the insured 
may be benefited by such an investigation, because it has a tendency to save time 
and to avoid delay in procuring an adjustment. The agreement is therefore a 
mutual agreement, from which mutual advantages are likely to spring. It is 
not, therefore, as the court said, a ‘jug handled agreement.’ So that we conclude 
that pursuant to the provisions of the policy itself, and also the nonwaiver agree- 
ment, no legal waiver of the defense herein interposed was effectuated. The valid- 
ity of a nonwaiver agreement like the one herein involved is sustained in Keet- 
Rountree D. G. Co. v. Mercantile Town Mutual Ins. Co., 100 Mo. App. 504, 74 
S. W. 469; Sun Mutual Ins. Co. v. Dudley, 65 Ark. 240, 45 S. W. 539; Hayes 
v. U. S. Fire Ins. Co., 132 N. C. 702, 44 S. E. 404; Shawnee Fire Ins. Co. v. Knerr, 
72 Kan. 385, 83 P. 611.” 

We conclude that appellees were bound by their loss and damage agreement 
and that appellant’s liability must be predicated upon a total loss of $21,487.98. 

In reaching this conclusion, we are not ignoring appellee’s claim that the agree- 
ment was in the nature of a settlement and binding only in case of a complete 
settlement of all issues. We have examined the various exhibits to which they 
refer to support their contention and find that they do not defeat or impair the 
effect of the agreement which the parties to this suit entered into respecting the 
amount of the loss. 

The decree is modified by inserting in that part which affects appellant, the 
sum of $7,162.66 and interest thereon at 5 per cent. from the Ist day of December, 
1926, and as thus modified it is affirmed. Appellant shall recover its costs in 
this court. 
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GLOBE & RUTGERS FIRE INS. CO. v. BAYLEN STREET WHARF CO. 
No. 5716. 
Circuit Court of Appeals, Fifth Circuit. 
Feb. 25, 1930. 
38 Federal Reporter (2d) 197. 

1, INSURANCE—INSURANCE CONTRACT MAY COVER PROPERTY 
NOT IN EXISTENCE AT TIME, IF INTENTION TO DO SO APPEARS. 
Contract of insurance may cover property not then in existence, if intention 

to do so appears from language of contract or circumstances. 
(For other cases, see Insurance, Dec. Dig. § 127.) 


3. INSURANCE—WINDSTORM POLICY COVERING BOATHOUSE “WITH 
ADJOINING AND CONNECTING ADDITIONS,” EXCLUDING TEM- 
PORARY OR BOARD ROOF ADDITIONS OR BUILDINGS IN PRO- 
CESS OF CONSTRUCTION, COVERED ADDITION CONSTRUCTED 
AFTER EXECUTION OF POLICY. 

_ Windstorm insurance policy, covering boathouse “with adjoining and connect- 

ing additions,’ and providing that company should not be liable for “temporary 

or board roof additions or for loss or damage to buildings (or their contents) 
in process of construction or reconstruction, unless same are entirely enclosed and 
under-roofed,” held to include addition erected on end of building after execution 
of policy. 

(For other cases, see Insurance, Dec. Dig. § 163[2].) 


4. INSURANCE—AMBIGUITIES IN POLICIES PREPARED BY INSURER 
ARE DETERMINED IN INSURED’S FAVOR. 
Ambiguities in insurance policies prepared by the insurer are to be solved in 
favor of the insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


5. INSURANCE—REPRESENTATION TO INSURED OF INSURANCE 
AGENT, HAVING GENERAL AUTHORITY TO ISSUE POLICIES AND 
MAKE INDORSEMENTS, THAT ORIGINAL POLICY COVERED AD- 
DITION TO BUILDING, WITHOUT NECESSITY FOR ALTERATION, 
HELD BINDING ON INSURANCE COMPANY. 

Where agent had general written authority to issue or make indorsements on 
insurance policies, representation of agent to insured, when insured approached him 
to have policy altered so that the original policy insuring boathouse against wind- 
storm would apply to new addition thereon, held binding on insurance company, 
notwithstanding provision of policy that agent should have no power to waive 
conditions thereof. 


(For other cases, see Insurance, Dec. Dig. § 144[2].) 


Appeal from the District Court of the United States for the Northern Dis- 
trict of Florida; William B. Sheppard, Judge. 


Action by the Baylen Street Wharf Company against the Globe & Rutgers Fire 
Insurance Company. Judgment for plaintiff, and defendant ippeals. 

Affirmed. 

Haines H. Hargrett, of Atlanta, Ga., W. H. Watson, S. Pasco, Jr. and C. J. 
Brown, all of Pensacola, Fla. (S. Pasco, Jr., of Pensacola Fla. Haines H. Har- 
grett, of Atlanta, Ga., Watson & Pasco & Brown, of Pensacola, Fla. and Spald- 
ing, MacDougald & Sibley, of Atlanta, Ga., on the brief), for appellant. 

John M. Coe, Philip D. Beall, and Francis B. Carter, all of Pensacola, Fla. 
(Philip D. Beall, F. B. Carter and J. E. D. Younge, all of Pensacola, Fla., on the 
brief), for appellee. 

Before Bryan and Foster, Circuit Judges, and Sibley, District Judge. 

S1ptey, District Judge. 

The insurance policy here involved, dated February 4, 1925, msured for five 
years against loss to the amount of $7,500 by windstorms “one two-story frame 
and iron-clad, composition roofed building, with adjoining and connecting additions, 
including foundations and irremovable fixtures, while occupied as a boat house, 
and situate east side of South Baylen Street, south of Cedar Street, in Pennsa- 
cola, Florida, shown in Sanborn, 1907, map, sheet 9 block 7 boat house.” Among 
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the printed conditions was one that the company “shall not be liable for * * * 
temporary or board roof additions, nor for loss, or damage to buildings (or their 
contents) in process of construction or reconstruction, unless same are entirely 
enclosed and under-roofed.” There is no condition against adding to, repairing, 
or changing the insured premises. The boathouse at the date of the policy was 
an extensive structure, and had had added to it on one end an ironclad room 
adjoining and connecting with it. No other addition was then in course of erection 
or specially contemplated. In the summer of 1926, a large addition or extension 
was made on the other end, similar to the main building in construction, design, 
and use, and costing $6,000. Thereupon the insured approached the company’s 
agent who had issued the policy, seekine to adjust this insurance, along with his 
fire insurance, to the change. This agent made changes in the fire policies, but 
none in the policy here in question, stating that it needed no change as it covered 
the addition already, and because of the 50 per cent. coinsurance clause the prop- 
erty would not stand any additional amount of insurance. Swon afterwards a 
storm occurred, doing great damage to the new structure, and some to the old 
one. The company admitted liability for the latter, but denied liability ror the 
former. The controlling question is: Was the new structure covered by the 
policy? 

[1, 2] Generally, a contract for insurance on described property refers to the 
identical property then in existence and described. But a different intention may 
appear from the language of the contract or the circumstances, and, in case of 
ambiguity, parol evidence may be resorted to, as in the case of other ambiguous 
written instruments. Home Ins. Co. v. Baltimore Warehouse, 93 U. S. 541, 23 
L. Ed. 868; L’Engle ¢. Scottish Union Ins. Co. 48 Fla. 83, 37 So. 462, 67 L. 
R. A. 581, 111 Am. Sf. Rep. 70, 5 Ann. Cas. 748; Maril v. Connecticut Ins. Co., 
95 Ga. 604, 23 S. E. 463, 30 L. R. A. 835, 51 Am. St. Rep. 102. In Royal Ins. 
Co. v. Miller, 199 U. S. 353, 26 S. Ct. 46, 49, 50 L. Ed. 226 the insurance was 
upon the “stock of sugar and molasses deposited in the sugar manufactory” on a 
described estate. Although at the date of the policy there were such goods there, 
the circumstances that there was also a growing cane crop, that the insurance 
began to apply only two months later, and that no specific quantity of sugar was 
named, produced a construction that additions to the stock were also to be cov- 
ered. In the case of realty particularly described, it is said that policies are of 
two classes; First, those making no mention of additions, and second, those men- 
tioning them, and that the former exclude from the insurance structures made 
subsequent to the policy. Old Colony Ins. Co. v. Berryman Realty Co., 193 Ky. 
7, 234 S. W. 748, 21 A. L. R. 292. 


[3, 4] The present policy is of the latter class. The words in the description, 
“with adjoining and connecting additions,” might be applied to re room which 
had already been added, but they cannot be confined to it, for they are plural. 
They seem as capable of application to future as to past additions. If the intent 
were to confine the insurance to the building exactly as it stood, it might have 
been fully described, and would have been, by omitting all reference to additions. 
The exclusion of temporary and board-roof additions from the liability (neces- 
sarily to be made in the future, for there were none such at the time) also lends 
color to the contention that all other additions were to be included; and the refer- 
ence to construction and reconstruction of buildings indicates that things were 
not necessarily to remain static. These provisions are all in the printed form, but 
they cannot be thought meaningless. They should have been stricken out if they 
were not to aid in defining the contract. The boathouse was a series of stalls 
to house small boats, was easily capable of extension, and likely to be extended 
1f its business prospered. The term of the policy was five years. There is nothing 
in the policy or the circumstances to render it unlikely that extension was intended 
to be provided for. On the rule that ambiguities in insurance policies prepared 
by the insurer are to be solved in favor of the insured, this addition should be 
held to be included in this policy. L’Engle v. Scottish Union Ins. Co., 48 Fla. 
83, 37: So. 462, 67 L. R, A. 581, 111 Am. St. Rep. 70, 5 Ann. Cas. 748; First Na- 
tional Bank v. Ins. Co., 95 U. S. 678, 24 L. Ed. 563. 


[5] The transaction with the agent after the addition was buitt confirms this 
result. His decision, made before the loss, that the policy covered the new struc- 





1202 The Insurance Law Journal, Vol. 74 [June, 1930 


ture, is strongly indicative that such was his original understanding of the policy. 
But it is urged that he is not an agent authorized to construe poricies or make 
admissions of liability for the company. The agent had general written authority 
“to issue and make indorsements on policies of insurance in the State of Florida.” 
This authority was limited by a provision of the policy: “No officer, agent or 
other representative of this Company shall have power to waive any provision 
or condition of this policy except such as by the terms of this policy may be 
the subject of agreement endorsed on or added hereto; and as to such provisions 
and conditions no officer, agent or representative shall have such power, or be 
deemed or held to have waived such provisions or conditions unless such waiver, 
if any, shall be written upon or attached hereto.” 

It is not here claimed that the agent has waived any condition or provision 
of the policy without indorsement. The whole contract is still in the writing; 
its meaning alone is in dispute. This agent made it, and what he meant by it is 
what his company meant by it. He had full authority to remake it by making a 
new contract in its place. This he might even do in parol; no statute prohibiting. 
Relief Ins. Co. v. Shaw, 94 U. S. 574, 24 L. Ed. 291. When he was approached 
by the insured for alteration or substitution of this policy, it was for the purpose 
of doing business with him within the scope of his authority. What resulted was 
not a naked declaration or admission by the agent, but an act within his agency. 
After full examination and consideration of the policy, he recognized it as cov- 
ering the entire building sought then to be insured. Had he, without new premi- 
um, delivered another policy written in words identical with this one, the com- 
pany would assuredly have been bound. His action was equivalent thereto. Insur- 
ance companies have been held bound where authorized agents promised orally 
to make indorsements or changes under similar circumstances, bur did not. Hart- 
ford Fire Ins. Co. v. Buckwalter Lumber Co., 116 Miss. 822, 77 So. 798; Franklin 
Fire Ins. Co. v. Franks, 145 Miss. 494, 111 So. 135. This agent did all he was 
to do, and lulled the insured into inactivity, if any other action was necessary. 
The company must be held bound by the policy as its authorized agent made and 
intended it. 

The judgment in favor of the appellee was right, and is affirmed. 


AMERICAN EAGLE FIRE INS. CO. OF NEW YORK v. McKINNON. 
No. 2874. 
Supreme Court of Arizona. 
March 31, 1930. 
286 Pacific Reporter 183. 

2. INSURANCE—INSURANCE CONTRACT MAY BE EITHER ORAL OR 
IN WRITING, OR PARTLY IN WRITING AND PARTLY ORAL. 
Contract of insurance may be verbal or in writing, or partly in writing and 

partly verbal, in absence of statute to the contrary. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

3. INSURANCE—ORAL CHANGE IN WRITTEN INSURANCE CONTRACT 
WHEN FOUNDED ON SUFFICIENT CONSIDERATION, IS VALID. 
When founded on sufficient consideration, oral change or alteration in a writ- 

ten insurance contract is valid. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

4. INSURANCE—STATUTE PRESCRIBING STANDARD FORM OF 
POLICY DOES NOT PREVENT AMENDMENT OF POLICY, WHERE 
AMENDMENT DOES NOT CONTRAVENE STATUTE (REV. CODE 
1928, § 1826). 

Civ. Code 1913, par. 3440 (now Rev. Code 1928, § 1826), prescribing standard 
form of policy, does not prevent amendment or change of written insurance con- 
tract, provided the amendment is not in contravention of the statutes, since insur- 
ance contract derives its force from the consent of the parties hereto. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 








ee 
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5. INSURANCE--ORAL AGREEMENT WHEREBY WRITTEN CONTRACT 
INSURING YARD COTTON AGAINST FIRE WAS EXTENDED TO 
INCLUDE ALL COTTON GINNED BY INSURED INCLUDING PLAT- 
FORM COTTON, HELD EFFECTIVE fO ENLARGE POLICY’S TERMS 
(Rev. Code, 1928, § 1826). 

In action on fire policy. which in its written form included only yard cotton kept 

100 feet from gin, oral agreement whereby parties agreed to extend terms of policy 

to cover all cotton ginned by insured, including platform cotton, held effective to 

enlarge policy; oral agreement not being in contravention of Civ. Code 1913, par. 

3440 (now Rev. Code 1928, § 1826), prescribing standard form of policy. 

' (For other cases see Insurance, Dec. Dig. § 144[1].)) 


7. INSURANCE— INSURANCE COMPANY HAVING INDUCED INSURED 
TO CANCEL POLICY WITH ANOTHER INSURER BY PROMISE TO 
COVER INSURED’S PLATFORM COTTON, AND HAVING ACCEPT- 
ED PREMIUMS EXACTED ON BASIS OF INSURED’S DAILY RE- 
PORTS OF COTTON, HELD ESTOPPED FROM CLAIMING PREM- 
IUMS PAID WERE NOT THE AGREED PREMIUMS. 

Where insured operating cotton gin canceled insurance with another company 
covering platform cotton on promise of defendant insurance company to cover 
platform cotton under its policy originally covering only yard cotton, and where 
insured made daily reports of all his baled cotton and paid premiums exacted by 
defendant on basis of such report, defendant having accepted the premiums with- 
out offering to return them held estopped from claiming that premiums paid and 
accepted were not the agreed premiums because calculated on rate for yard cotton 
instead of at higher rate for platform cotton. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


8. INSURANCE—INSURER HELD NOT RELIEVED FROM LIABILITY 
FOR PENALTY AND ATTORNEY FEES FOR DELAY BY FACT 
THAT INSURED MADE NO DEMAND FOR PAYMENT, WHERE 
COMPANY UNCONDITIONALLY DENIED LIABILITY (REV. CODE 
1928, § 1828). 

Insurance company held not excused from liability for penalty and attorney 
fees under Rev. Code, 1928, § 1828 (being part of Civ. Code 1913, par. 3441), by 
failure of insured to make demand, where there was an unconditional denial of 
liability on the part of the insurance company. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Superior Court, Yuma County; Fred L. Ingraham, Judge. 

Action by J. M. McKinnon, doing business under the firm name of the Mc- 
Kinnon Gin Company, against the American Eagle Fire Insurance Company of 
New York. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Glenn Copple, of Yuma, and Miller & Thornton, of San Francisco, Cal., for 
appellant. 

William H. Westover of Yuma, for appellee. 

Ross, J. 

Plaintiff McKinnon sues for the value of eight bales of platform cotton des- 
troyed by fire on January 9, 1929, claiming it was covered by an insurance policy 
issued to him by defendant insurance company on September 1, 1927, covering only 
yard cotton “was amended to include all baled cotton ginned by the plaintiff on 
1928, to cover platform cotton also. The yard cotton was all baled cotton in what 
was known as the cotton yard 100 feet from plaintiff’s gin, and the platform cot- 
ton was the baled cotton on platform within 100 feet of the gin. It is alleged in 
the complaint that plaintiff had platform insurance with the Firemen’s Fund In- 
surance Company on and prior to October 14, 1928, which he canceled on that day 
at the request of defendant, and that on that day the policy of defendant covering 
yard cotton “was amended to include all baled cotton ginned by the plaintiff on 
the platform or elsewhere within one hundred (100) feet of said gin”; that after 
said amendment plaintiff reported to defendant all cotton ginned by him, including 
platform cotton, and paid defendant its premiums thereon until the fire on January 
9, 1929; that immediately after the fire defendant was notified and investigated the 
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loss and agreed to pay plaintiff for the destroyed cotton 18%4 cents per pound, or 
the sum of $660.78. Plaintiff asked judgment for said sum, also statutory damages 
of 15 per cent., and reasonable attorneys’ fees placed at $250. 

The defendant filed a general demurrer to the complaint; also answered admit- 
ting plaintiff had its policy insuring baled cotton in the yard 100 feet from gin; 
also the destruction by fire of cotton sued for, and put in issue by denial all the 
other averments of the complaint, except that it admitted the fire was reported 
to it and that it investigated it. The answer also set out in defense vf the action 
certain provisions of the policy, to wit: One describing the cotton insured as being 
baled cotton in the cotton yard 100 fect from gin; another, the “clear space clause,” 
which provided that there should be kept clear 100 feet intervening between the gin 
and the cotton yard; and another which provided that the conditions, provisions, 
and agreements written upon or attached to the policy could not be waived unless 
the waiver was written upon or attached thereto. ‘The answer contained a denial 
that any demand for payment of loss was ever made before bringing suit. 


The demurrer was overruled. The court, sitting without a sury, made writ- 
ten findings of fact and conclusions of law. It was found as a fact that the pol- 
icy as originally issued covered only yard cotton; that subsequently defendant’s 
agent applied to plaintiff for all his cotton insurance and particularly platform in- 
surance; that plaintiff canceled the platform insurance he then had with another 
company and requested defendant’s agent to cover the same, who told plaintiff 
such cotton would be covered, and that the policy was on or about October 14, 
1928, modified to cover platform cotton; that defendant’s agent investigated the 
fire and loss and thereafter agreed to settle therefore on the basis of replacement 
or at 1814 cents per pound, which plaintiff agreed to accept; and that all the alle- 
gations of the complaint were true, which would include a finding that premiums 
were paid. As conclusions of law it was held defendant was liable for the loss, 
also damages of 15 per cent., and attorneys’ fees in the sum of $250, and judg- 
ment was entered accordingly. The appeal is from the judgment and the order 
overruling the motion for a new trial. 

[1, 2] Whether error was committed in overruling the demurrer is the first 
question presented. The cotton destroyed, and for the value of which this suit is 
brought, was not covered by the policy as originally written. One condition of the 
policy was that it would cover no cotton closer than 100 feet to the gin and that 
the space between the insured cotton and gin should be kept clear. Therein it is 
provided that these and other conditions cannot be waived or changed except by a 
writting indorsed on policy or attached thereto. The complaint fails to show any 
such writing. If this requirement is one that cannot be ignored or waived by a 
later agreement between the contracting parties, or except in the manner stated, 
then the complaint was vulnerable and the demurrer should have been sustained. 
The rule with reference to written contracts generally is that the parties by sub- 
sequent oral agreement may modify, alter, or change their terms. Westchester 
Fire Ins. Co. v. Earle, 33 Mich. 143. In the annotation to Massachusetts Bond- 
ing & Insurance Co. v. Vance, 15 A. L. R. 981, loc. cit. 996 (74 Okl. 261, 180 P. 
693), it is said: “So far as the law is concerned, however, an insurance contract 
does not differ from other contracts; and if the minds of the parties have met in 
regard to the essential parts of the agreement, it does not matter whether the 
form of the contract is written or oral; and the power to make completed oral 
contracts of insurance, as well as agreements to insure, is now sustained by prac- 


tically all of the cases, in the absence of charter or statutory regulations forbid- 
ding them.” 


The rule as affecting insurance contracts is stated in 32 Corpus Juris 1113, § 
209, as follows: “In the absence of a statute or other positive regulation to the 
contrary, a contract of insurance can be made by parol. The fact that contracts 
of insurance are not usually made in this way is not evidence that they cannot be 
so made. There is nothing in the nature of insurance which requires written evi- 
dence of the contract. The contract may be verbal or in writing, or partly in writ- 
ing and partly verbal. It is, of course, essential to the existence of an oral, as 
well as a written, contract of insurance that the minds of the parties shall have met 
on all the essential terms of the contract; but, where the minds of, the parties for 
a valuable consideration have met on all the terms of the contract, it 1s complete 
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and enforceable, although it was intended by the parties to be evidenced by a pol- 
icy — because of some fortunity, was not delivered before the death of in- 
sured.” 

[3] No reason is apparent why the above rule should not be given full force 
in this state. If an oral contract of insurance is valid, an oral change or altera- 
tion of a written insurance contract when founded on a sufficient consideration is 
also valid. The following are authority that a policy of insurance may be modified 
by oral agreement: Cooley’s Briefs on Insurance, vol. 2 (2d Ed.) p. 1491; Norris 
v. China Traders’ Ins. Co., 52 Wash. 554, 100 P. 1025; Ludwig v. Jersey. City Ins. 
Co., 48 N. Y. 379, 8 Am. Rep. 556; Canfield v. Newman (Tex. Civ. App.) 265 S. 
W. 1052; Offutt v. National Fire Ins. Co. of Hartford, Conn. (Mo. App.) 273 S. 
W. 161; Hartford Fire Insurance Co. v. J. R. Buckwalter Lumber Co., 116 Miss. 
822, 77 So. 798. 

[4, 5] But it is said because the statute, paragraph 3440 of the Civil Code of 
1913 (section 1826, Revised Code of 1928), pr scribes the “New York Standard” 
form of policy, and prohibits any other, the parties thereto cannot change or alter 
it. It must be remembered that even though the law requires the parties when mak- 
ing a contract of insurance to use the standard form, still the contract derives its 
force from the consent of the parties to it (Ebner v. Ohio State Life Ins. Co., 69 
Ind. App. 32, 121 N. E. 315), and that being true the contract may be amended or 
changed, provided such amendment or change is not in contravention of the stat- 
utes prescribing the standard form of insurance contract. 32 C. J. 1122, § 222. 
The force of the amendment or change in the contract was to extend its terms so 
that it would insure all of plaintiff’s cotton, that both’ in the yard and on the plat- 
form, whereas before it covered only that in the yard. There is nothing in the 
statute prohibiting this. The policy, of course, might have been originally written 
to cover all of plaintiff’s cotton. 

We are of the opinion that the complaint stated a cause of action and that the 
demurrer was properly overruled. 

Error is alleged in the introduction of oral evidence, over objection, “to show 
any change or alteration of any kind in the written policy of insurance pleaded 
and introduced in evidence.” Having decided that the change or alteration refer- 
red to was permissible and authorized under the law, it follows that oral evidence 
in support thereof was properly admitted. 


[5] It is next contended that there is no evidence tending to support the find- 
ings of fact and that the findings are contrary to the evidence. As to what took 
place and why in effecting the cancellation of the platform insurance plaintiff had 
with the Firemen’s Fund Insurance Company, and in negotiations for coverage 
thereof by the defendant, the witnesses are not in agreement. ‘Accepting, however 
the court’s findings of fact as true, which we must do upon conflicting evidente, 
there still exists a doubt.as to whether the minds of the parties ever met so as to 
form a contract the performance of which could have been specifically enforced. 
The policy before and after amendment was an open one as to duration, premium, 
rate, and amount. The face of the policy does not state the rate of premium; it 
does recite that “in consideration of an increase in rate of thirty-three and one- 
third (331/3) per cent., the premium may be computed on a pro rata earned basis.” 
It appears that after October 14, 1928, plaintiff made daily reports to defendant’s 
agent of all his baled cotton, both platform and yard, and at the end of each 
month (perhaps) a recapitulation of these. The agent admitted he used such re- 
ports as a basis and billed plaintiff monthly for amount of premiums due thereon. 
It is undisputed that these bills were paid by plaintiff. What the rate for either 
platform or yard cotton was, or how it was determined, is not shown by either the 
policy or the evidence. It is necessary to a valid policy that it should specify the 
amount covered, the rate and premium, or contain data from which these may be 
determined. Where the amount is determined from daily totals, the premiums may 
be ascertained if the rate is fixed; if no rate is fixed, it would be impossible to de- 
termine the premium. But this contract has been completely executed so far as the 
plaintiff is concerned. He has paid the premiums figured at a rate satisfactory to 
defendant at the time. 


[6] Defendant’s agent testified that the rate for platform was higher than for 
yard insurance, but how much higher is not stated. He also says his computations 
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were based upon the yard rate as “the report was made, presumably, on cotton in 
yard—so many bales in the yard at the end of the day.” It may be defendant ac- 
cepted premiums honestly believing that only yard cotton was being reported to it 
by plaintiff and that it would not have accepted them if it had known they covered 
platform cotton also. On the other hand, it should be assumed plaintiff reported 
all his baled cotton, platform and yard, and paid the premium. demanded of him 
believing that he had fully discharged his contractual obligation. If the contract 
was executory, this seeming lack of mutuality might be taken into account, but, as 
above stated, it was fully executed by plaintiff as he understood it. The court 
found that plaintiff canceled platform insurance with another insurer at defendant’s 
request and. immediately secured a promise from defendant to cover the same. If 
now it should be held that there was no meeting of the minds as to the rate of 
premium to be paid for platform insurance and therefore no contract, plaintiff’s 
reliance on defendant’s promise to insure him would be rather expensive. Again, 
under the evidence plaintiff unquestionably paid platform insurance and defendant 
has not offered to return such payments, or to credit them and ask for balance. 
We think, in view of these facts and circumstances, defendant is estopped from 
denying that the premiums paid by plaintiff and accepted by it were not the agreed 
premiums. 

[7] Defendant contends that under the facts of the case the law providing for 
penalties and attorneys’ fees for delay in paying insurance has no application. It 
is said the right to include these in the judgment depends upon a failure to pay 
“within the time specified in the policy, after demand made therefor,’ and since 
there is no proof of demand it was error to include penalty and attorney fees in 
the judgment. Paragraph 3441 of the Civil Code of 1913 (section 1828, Revised 
Code of 1928) uses the quoted language. In the policy is a provision that “the 
loss shall not become payable until sixty days after the notice, ascertainment, esti- 
mate, and satisfactory proof of the loss.” There is no question of defendant’s 
failure to pay within the sixty days after proof of loss and an estimate of the 
amount thereof, nor is there any evidence that plaintiff thereafter made formal 
demand. From the date of the loss, January 9, 1929, according to the evidence, 
upto about April Ist, the defendant was in apparent good faith consfdering an 
amicable settlement of plaintiff’s loss. The court’s finding is that defendant had 
agreed to pay such loss estimated at $660.78. About the Ist of April the defend- 
ant’s general adjuster wrote the company’s local agent denying any liability on the 
policy. Thereafter the suit was brought. We think an unconditional denial of 
liability, whether such denial be before or after the sixty days stipulated, dispenses 
with the demand. The evident purpose of requiring a demand is for the protection 
of the insurer who has not refused to accept liability. It would be useless to demand 
payment of an insurer who has denied any liability. Phoenix Insurance Co. of 
Hartford v. Fleenor, 104 Ark. 119, 148 S. W. 650, has construed a similar statute 
as not requiring a demand where liability is denied. See, also, Metropolitan Life 
Insurance Co. vy. Shane, 98 Ark. 132, 135 S. W. 836; New York Underwriters’ Fire 
Insurance Co. v. Malham & Co. (C. C. A.) 25 F. (2d) 415. 

Defendant cites American National Insurance Co. v. Brantley, 38 Ga. App. 
505, 144 S. E. 332, as supporting its contention that a demand is a prerequisite to 
the right of allowance of penalties and attorneys’ fees. The statute construed 
in that case does not appear to be the same as ours, and the facts were widely 
different; there being no evidence in that case of a denial of liability. 

The judgment is affirmed. 

Lockwood, C. J., and McAlister, J., concur. 
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FORISTIERE v. AZ TNA INS. CO., HARTFORD, CONN. 
SAME v. CALIFORNIA INS. CO., OF SAN FRANCISCO. 
S. F. 13176. 

Supreme Court of California. 

March 12, 1930. 

285 Pacific Reporter 849. 

1. INSURANCE—INSURERS AGAINST FIRE HELD CHARGED WITH 
KNOWLEDGE AS TO CONDITION OF TITLE OF INSURED PROP- 
ERTY IN VIEW OF AGENT’S ADMISSIONS AS TO HIS KNOWL- 
EDGE. 

Where agent of fire insurance company admitted applications for loan through 
him as broker to lift mortgage on insured property and knew foreclosure pro- 
ceedings were threatened, insurers were charged with knowledge of condition 
of title or at least of all facts shown by records of court respecting mortgage 
and sale. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

2. INSURANCE—INSURER AGAINST FIRE, BY EXECUTING CONSENT 
TO ASSIGNMENT OF POLICY WITH KNOWLEDGE POLICY WAS 
VOID AT ITS OPTION, WAS ESTOPPED TO ASSERT SUCH DE- 
FENSE. 

Where insurer against fire with full knowledge of facts, actual or imputed, 
and especially with knowledge that policy was void at its option, executed consent 
to assignment thus allowing original insured and assignee to alter positions to their 
prejudice in event insurer should assert such defense, insurer held estopped to 
assert such defense. 

(For other cases, see Insurance, Dec. Dig. § 393.) 

3. INSURANCE—PROVISIONS OF FIRE POLICY REQUIRING UNCON- 
DITIONAL AND SOLE OWNERSHIP SPEAK OF DATE OF ISSU- 
ANCE. 

In policy of fire insurance, such provisions as that requiring unconditional 
and sole ownership of property by insured speak only of date of issuance of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

4, INSURANCE—FIRE POLICY COULD NOT BE HELD INVALID BE- 
CAUSE OF FORECLOSURE PROCEEDINGS OR NOTICE OF SALE 
UNDER MORTGAGE OR TRUST DEED. 

Invalidity of fire policy could not be asserted because of foreclosure proceed- 
ings commenced, or notice of sale by virtue of mortgage or trust deed, since 
applicable provisions of policy relate to matter arising subsequent to issuance of 
policy, which at most comes under head of “Matters Suspending Insurance.” 


(For other cases, see Insurance, Dec. Dig. § 282[6].) 


5. INSURANCE—INSURER AGAINST FIRE HAVING APPROVED TRANS- 
FER OF PROPERTY CANNOT SHOW, AS DEFENSE TO ACTION 
ON POLICY, THAT TRANSFER WAS MORTGAGE. 

Where property insured by fire insurance company has been transferred by 
assignment duly approved by insurance company, such company cannot show, as 
defense to action on policy, that quitclaim deed under which assignee claimed 
ownership was in reality mortgage and not conveyance. 

(For other cases, see Insurance, Dec. Dig. § 393.) 

In Bank. 

Appeal from Superior Court, Fresno County; Charles R. Barnard, Judge. 

Actions by A. Foristiere against the A®tna Insurance Company, Hartford, 
Conn., and against the California Insurance Company of San Francisco. Judg- 
ment for defendants, and plaintiff appeals. 

Reversed. 

George G. Graham, of Fresno, for appellant. 

R. G. Retallick, of Fresno, and Orrick, Palmer & Dahlquist of San Fran- 
cisco, for respondents. 

PRESTON, J. 
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Action in assumpsit on a policy of insurance for a loss by fire. Judgment 
for defendant. Plaintiff appeals. Two causes are presented on one record. Both 
policies are of the standard form. The facts in each case are identical except 
as to the name of the defendant and the amount of insurance, together with an 
immaterial difference as to the date of the beginning of the period of insurance. 
We shall, therefore, deal with the facts of but one cause. 

One Catania owned four adjoining city lots in Fresno upon which was situated 
an olive oil factory with fixed and movable machinery therein. Certain buildings 
thereon were also used for mercantile and residence purposes. Two of the lots 
were mortgaged to the Bank of Italy. On August 6, 1924, foreclosure proceedings 
were instituted. On October 22, 1925, judgment in foreclosure was entered and 
a sale of the property ordered. On November 18, 1925, the bank purchased the 
property at the sheriff’s sale. Prior to sale and on November 6, 1925, defendant 
issued to Catania, as owner, its policy of insurance, not to exceed $5,000, against 
loss by fire upon said buildings, said machinery and said merchandise, the term 
to be one year from and after September 1, 1925. The policy recited: “It is under- 


stood and agreed that the within described property is mortgaged without prejudice 
to this insurance.” 


On March 1, 1926, Catania executed and delivered to the plaintiff a quitclaim 
deed conveying the four lots. No bill of sale or written transfer was made of 
the movable machinery. On April 15, 1926, Catania assigned said policy of insur- 
ance to plaintiff by indorsing on the policy the usual written recital as to the 
transfer of ownership of the property and the assignment for value received of 
,all interest in the policy subject to the terms and conditions therein mentioned. 
Beneath the above assignment appeared the following: “The ownership of the 
property herein insured having actually passed to A. Foristiere this Company 
hereby consents that the interest of Santa Catania in the within policy, subject 
to all the terms and conditions herein mentioned and referred to, be assigned 
to A. Foristiere, April 27, 1926. Madison-Yurk Co. by D. J. Yurk, Agent.” 

On July 9, 1926, the buildings and their contents were destroyed by fire. On 
October 5, 1926, plaintiff redeemed said property from said sale. Due proofs 
of loss were made, followed by this suit. Touching the foreclosure proceedings 
and the sale thereunder, as recited above, the court found: “* * * all of which 
was done without the knowledge of the defendant herein and that no redemption 
of said property so sold was made until on or about October 5th, 1926.” 

[1] Touching the knowledge of the defendant respecting the title and condition 
of the property on April 27, 1926, at the time of the assent to the assignment 
of the policy, the court made no finding. But the evidence is such that had a 
finding been made upon this issue, it would have been that defendant knew or 
had imputed knowledge of the exact condition of the title. Both Catania and 
plaintiff testified positively that they discussed it frequently with Mr. Yurk, the 
agent of defendant in the matter, and told him of the foreclosure proceeding and 
sale thereunder. 

The agent admits applications by plaintiff and Catania for a loan through 
him as broker to lift the mortgage, and also admitts that foreclosure proceedings 
were threatened, but he testified: “I had assumed right along that Mr. Foristiere 
had just come to Mr. Catania’s rescue and settled the thing before they ever 
got a foreclosure.” This must be held sufficient to have charged the defendant 
with knowledge of the condition of the title on April 27, 1926, at least of all 
the facts shown by the records of the court respecting said mortgage and sale. 
Sharp v. Scottish Union, etc. Co., 136 Cal. 542, 545, 69 P. 253, 615; Raulet v. 
Northwestern, etc., Ins. Co., 157 Cal. 213, 228, 107 P. 292; Kavanaugh v. Franklin 
Fire Ins. Co., 185 Cal. 307, 314, 197 P. 99. Whether knowledge of the existence 
of the mortgage alone would impute knowledge of the records of the court as 
of the day the policy was issued to defendant need not be determined (see authori- 
ties last above cited), as we are of the mind that such knowledge on April 27, 
as the time of the consent to the transfer, creates an estoppel against the de- 
fendants as to the two points relied upon by it to sustain the judgment of the 
court below. 

[2-4] These points are: First, that the record shows that at the time of the 
loss the title was in the Bank of Italy by virtue of the sale under foreclosure; 
hence neither plaintiff nor Catania was the sole and unconditional owner of the 
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property as required by this and all other standard forms of policy; hence the 
policy was void or at least suspended at the time of the loss by fire. The second 
point is that from any standpoint plaintiff cannot maintain the action because, 
as the court found, Catania, in fact, never had transferred said property to plain- 
tiff, the effect of the finding in this behalf being that it was a conveyance as security 
and not a sale of the property. 

As above indicated, it is our view that defendant, by the written consent 
given, estopped itself to assert either of these contentions. It stood by and 
allowed the rights of plaintiff to accrue without an objection and without a 
cancellation of the policy or a rebate upon the premium paid. With full knowledge 
of the facts, actual or imputed, and especially with knowledge that the policy 
was void, at its option, it executed its consent to the assignmenr, thus allowing 
both Catania and plaintiff to alter their positions to their prejudice in the event 
that it should assert such defense. 

Invalidity of the policy could not be claimed because the interest of Catania 
was not that of “unconditional and sole ownership.” Such provisions speak only 
of the date of issuance, and this requirement existed on that day. Neither could 
invalidity be asserted because of foreclosure proceedings commenced, or notice 
of sale by virtue of a mortgage or trust deed for these provisions relate to matter 
arising subsequent to the issuance of the policy. At most, this contention comes 
under the head of “wiatters Suspending Insurance,” for example, subdivision g: 
“While the interest in, title to or possession of the subject of insurance is changed 
excepting: (1) by the death of the insured; (2) a change of occupancy of build- 
ing without material increase of hazard; and (3) transfer by one or more several 
copartners or coowners to the others.” 


Respondent reduces its position largely to a reliance upon Breedlove v. Norwich 
etc., Ins. Soc., 124 Cal. 164, 56 P. 770, which contains a discussion of the effect 
of a sale under foreclosure and the location of the title during the period of 
redemption. It must be admitted that such cause is authority for the proposition 
that the owner of a mere right of redemption from a sale under foreclosure is 
not the sole and unconditional owner of the property involved. See, also, Pollard 
v. Harlow, 138 Cal. 390, 71 P. 454, 648; 11 Cal. Juris. 127. But this pronouncement 
does not control the question before us. 


The real question is: May an insurer waive the suspension of the policy due 
to a foreclosure or execution sale? The above-cited cause is express authority 
for an answer in the affirmative, for in that case the owner of the equity of 
redemption, with only eighteen days left to redeem, collected full value of buildings 
on the property destroyed by fire during said period upon the ground that the 
local agent knew of the condition of the title at the time the policy was issued. 
In this case, too, the redemption from the foreclosure sale was never made. 


Ample authority for our conclusion may also be found elsewhere. Speaking 
of a similar situation, the court in Mortt v. Liverpool & London, etc., Co., 192 
N. C. 8, 133 S. E. 337, 340, 47 A. L. R. 615, 650 said: “Defendant with knowledge 
that the entire policy was void on June 19, 1924, consented to its assignment to 
plaintiff, and retained the unearned portion of the premium. It cannot be supposed 
that defendant consented to the assignment of a policy which it knew to be void 
and retained the unearned portion of the premium on a policy under which it 
had no liability to the assignee, the owner of the property insured by the policy.” 
Citing Forward v. Continental Ins. Co., 142 N. Y. 387, 37 N. E. 615, 25 L. R. A. 
637. See, also, 20 R. C. L., § 372. The rule is stated in 5 Cooley Briefs on 
Insurance (2d Ed.) p. 4313, as follows: “By consenting to an assignment of a 
policy with knowledge of facts violating the terms of the policy, an insurance: 
company waives the invalidity of the policy.” 

[5] What has been said applies as well to the contention that the quitclaim 
deed under which plaintiff claimed ownership was in reality a mortgage and not 
a conveyance. Defendant is clearly estopped by its own act in certifying to the 
contrary with knowledge or presumed knowledge of the existing facts. As against 
the claim of respondent, the deed must be held sufficient to pass title to the 
property involved. In addition to the authorities cited above the case of Clark v. 
Svea Fire Ins. Co., 102 Cal. 252, 36 P. 587, seems to be in point. The syllabus 
correctly states the holding, as follows: “Where the property insured by a fire 
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insurance company has been transferred by an assignment duly approved by the 
insurance company, the company cannot show, as a defense to an action upon the 
policy, that the property was transferred for the purpose of defrauding the credi- 
tors of the party originally insured.” 

These views require a reversal of both judgments and it is so ordered. 

We concur: Waste, C. J.; Curtis, J.; Richards, J.; Seawell, J. 


ZECCHINI v. re "ae & MARINE INS. CO. 
iv. 7265. 
District Court of Appeals, First District, Division 2, California. 
March 12, 1930. 
285 Pacific Reporter 1072. 

INSURANCE—FIRE POLICY COVERING BUILDING, FIXTURES AND 
EQUIPMENT HELD NOT VOID, BECAUSE BUILDING CONTAINED 
PERSONAL PROPERTY INSURED BOUGHT ON CONDITIONAL 
SALES CONTRACTS (CIV. CODE, § 2612). 

Where fire insurance policy by its terms divided property into three items— 
$3,000 on main building, $3,500 on fixtures and equipment, and $500 on adjacent 
building—policy was not void, because insured had in building items of personal 
property which he had purchased on conditional sales contracts, under clause pro- 
viding that entire policy should be void, if interest of insured was other than 
unconditional and sole ownership in property covered in whole or in part by 
policy, since policy did not purport to cover property purchased under conditional 
sales contracts, and there was no breach of warranty under Civ. Code, § 2612. 

(For other cases see Insurance, Dec. Dig. § 282[1].) 

Appeal from Superior Court, Los Angeles County; Walter J. Desmond, 
Judge. 

Action by P. G. Zecchini against the Chicago Fire & Marine Insurance Company 
to recover on a fire insurance policy. From a judgment for plaintiff, defendant 
appeals. 

Affirmed. 

W. W. Hindman, of Los Angeles, for appellant. 

Frankley & Spray, of Los Angeles, for respondent. 

STURTEVANT, J. 

The plaintiff commenced an action to recover on a fire insurance policy. The 
trial court made findings in favor of the plaintiff, and from a judgment entered 
thereon, the defendant has appealed. The property burned in the fire included a 
gas and oil station and restaurant, together with the contents. Prior to the issu- 
ance of the policy the plaintiff had purchased on the installment pran the lot and 
the improvements that were then on it and thereafter he had moved onto the lot 
another building and had furnished both buildings. Among other things he had 
in the buildings certain items of personal nroperty which he had purchased and 
had fully paid for and which were of the value of $750. He had in the buildings 
other items of personal property which had been purchased on _ conditional 
sales contracts and on which he had made some payments, but a comparatively 
small amount of the total purchase price. Thereafter on February 12, 1926, defend- 
ant issued its policy insuring the plaintiff in the sum of $7,000. The policy by 
its terms divided the property into three items: $3,000 on the main building, $3,500 
on fixtures and equipment, and $500 on a small building adjacent and referred 
to as the restroom. On March 31, 1926, the property was totally destroyed by 
fire. On the 17th day of May, 1926, the plaintiff presented to the defendant a 
proof of loss in which the plaintiff itemized his loss item by item, including, among 
other things, the articles of personal property which he had purchased under con- 
ditional sales contracts. Pursuant to a covenant contained in the policy, upon 
the demand of the defendant, the plaintiff appeared before a notary public on 
July 26, 1926, and was examined under oath regarding the items of his loss and 
his title to each item. At that time he stated the facts, and it is not contended 
that he did not state the facts truly. When the case was brought to trial the 
plaintiff's attorney waived all claim regarding the properties purchased under con- 
ditional sales contracts. Acting on such waiver the trial court allowed nothing on 
the items so waived, but ordered judgment for $750 on the personal property that 
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had been fully paid for and $3,000 on the buildings. At this time the defendant 
contends that the contract was entire; that the plaintiff was not the owner of 
the property purchased under the conditional sales contract; that therefore the 
policy never attached either as to the personal property or the buildings. The 
policy contained numerous conditions, among others, “matters avoiding policy.” 
That clause, omitting irrelevant parts, provided: “Unless otherwise provided by 
agreement endorsed hereon or added hereto this entire policy shall be void * * * 
(b) if the interest of the insured be other than unconditional and sole ownership 
* * *” on the property covered in whole or in part by the policy. 

On the face of the policy there is no clause which specifically included the 


personal property which had been purchased under conditional sales contracts. 


There is no clause which even purports to cover the interest of the plaintiff in 

such property. Therefore as to the personal property the case falls directly 

within the rule stated in Coniglio v. Connecticut Fire Ins. Co., 180 Cal. 596, 599, 

182 P. 275, 5 A. L. R. 805. The court has neither the right nor the inclination 

to place a strained construction on the language of the policy to include the prop- 

erty purchased under conditional sales contracts and thereupon declare that there 
was a breach of warranty. Civ. Code, § 2612. Nothing to the contrary appear- 
ing, under well-settled rules, we are bound to hold that the policy never even 
purported to cover the property so purchased under conditional sales contracts. 

If we are correct in this conclusion, and we have no doubt whatever on the sub- 

ject, it follows that the other contentions made by the defendant need not be 

discussed. We find no error in the record. 

The judgment is affirmed. 

We concur: Nourse, Acting P. J.; Burroughs, Justice pro tem. 

CAMP vy. AZTNA INS. CO. No. 7203. 
Supreme Court of Georgia. 
Feb. 12, 1930. 
(Syllabus by the Court.) 
152 Southeastern Reporter 41. 

1. INSURANCE—FIRE POLICY PROVIDING FOR CANCELLATION BY 
INSURED OR INSURER ON FIVE DAYS’ NOTICE AUTHORIZES 
INSURER TO CANCEL WITHOUT REFERENCE TO MOTIVE. 

A stipulation in a contract of fire insurance accepted by the assured providing 
that, “This policy shall be cancelled at any time at the request of the insured; 
or by the company by giving five days’ notice of such cancellation. If this policy 
shall be cancelled as hereinbefore provided or become void or cease, the premium 
having actually been paid, the unearned portion shall be returned on surrender 
of this policy or last renewal, this company retaining the customary short rate; 
except that when this policy is cancelled by this company by giving notice it shall 
retain only the pro rata premium,” gives the insurer the right to cancel such 
policy without reference to the reason or motive underlying or causing such can- 
cellation. 

(For other cases, -see Insurance, Dec. Dig. § 228.) 


2. INSURANCE—PETITION TO ENJOIN CANCELLATION OF FIRE 
POLICY ON IMPROPER MOTIVE TO DEPRIVE INSURED OF PRO- 
TECTION AND ACCELERATE SECURITY AGAINST PROPERTY 
HELD DEMURRABLE. 

A petition alleging that the cancellation of a policy was based upon an improper 
motive as stated, and for the purpose of depriving the insured of the facility of 
having his property protected against loss by fire, and that it was the purpose of 
the defendant to influence the conduct of other insurers so as to prevent the plain- 
tiff from obtaining such protection, and especially because some of plaintiff’s 
property was incumbered by outstanding security deeds securing debts, the payment 
of which would be accelerated unless the plaintiff could obtain insurance was 
insufficient to withstand the special and general demurrers. 


(For other cases, see Insurance, Dec. Dig. § 237.) 


Error from Superior Court, Laurens County; Eschol Graham Judge. 
Petition by R. E. Camp against the AZtna Insurance Company. Judgment for 
defendant and plaintiff brings error. Affirmed. 
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The allegations of the petition in this case are substantially as follows: R. 
Earl Camp, judge of the superior courts of the Dublin circuit, in his capacity 
as judge, while holding a term of his court, delivered, as is his custom and prac- 
tice, a charge from the bench to the grand jury, in which he made certain observa- 
tions with regard to life and fire insurance companies and certain recommenda- 
tions as to proposed remedial legislation. A copy of a portion of the charge 
is attached to the petition as Exhibit B. From this it appears that the judge 
charged the grand jury thus: “Reformatory legislation pertaining to fire and life 
insurance companies is imperatively demanded. With respect to fire insurance 
companies there is afforded practically no protection in any policy issued by any 
company, however honestly bought and wholly paid for on the part of the honest 
policyholder. Agents of the fire insurance companies should be made wholly 
representative of their companies, and the burden fixed by law upon the insurer 
to ascertain the value of the property insured; and when so ascertained and fixed 
and the policy issued upon the valuation, this contract in case of fire should be 
incontestable except for the non-payment of premium or an incendiary fire trace- 
able to the insured. It is wrong in morals and detestable in government to string 
in the penitentiary the hog, horse, and cow thief, and to license in practice and 
to sanction in law the fire insurance thief whose brand of stealing is equally as 
promiscuous and just as infamously low in morals. Organized crime is one of 
the great problems of the nation; but none of these evil agencies make greater 
depredation upon the property of the honest citizen than the present common 
system of fire insurance companies. Their system is to furnish easy access to 
their agents throughout the whole country, who will gladly insure property for 
the full value, and the company will systematically and regularly collect, the price 
charged for the supposed full protection until there occurs a fire, from whatso- 
ever cause, incendiary or providential, they treat them all alike in one particular— 
they fight them all. They first send out a little tick-tail adjuster employed to 
lie and steal, who estimates the destroyed property of the honest policyholder 
at about one tenth of its insured value and then reports to his employer—an 
adjustment bureau. The latter is an organization maintained by all insurance 
companies, and has for its object to compromise, beat down, browbeat, and bam- 
boozle the honest claim of every policyholder. The adjustment-bureau the common 
agent of all companies, succeeds wonderfully in its conscienceless calling. The 
vast majority of the insured are poor; and the fire having in most cases destroyed 
all they had, they are not able to hold out against the organized thieves for their 
just entitlements, and in most cases are compelled by the law of necessity to 
take about one half of that for which they have honestly paid. Of course this 
loot garnered from our supposedly protected citizenry is periodically partitioned 
between all the duly licensed brigands, verv much like Jesse James and other 
frontiersmen divided their spoils arising from similar holdups. This much, how- 
ever, should be said in favor of the latter deceased class of spoilsmen, that they 
took from a class much better able to stand the depredations, while their succes- 
sors operate upon the pantries of the poor. ‘The General Assembly should pass 
legislation binding insurance companies to the valuation placed upon the insured 
property by their agents.” 

Previously to the time of this charge to the grand jury, the plaintiff had 
received from the defendant a policy insuring him against loss and damage by 
fire to the property covered by the policy for five years, the stipulated premium 
for which was paid by the plaintiff. In the policy was a provision as follows: 
“This policy shall be cancelled at any time at the request of the insured; or by 
the company by giving five days’ notice of such cancellation. If this policy shall 
be cancelled as hereinbefore provided, or become void or cease, the premium having 
actually been paid, the unearned portion shall be returned on surrender of this 
policy or last renewal, this company retaining the customary short rate; except 
that when this policy is cancelled by this company by giving notice, it shall 
retain only the pro rata premium.” It was alleged that a short time after the 
plaintiff in his official capacity had delivered the charge to the grand jury, he 
received from the agent of the defendant a letter requesting return of the policy 
for cancellation, stating that at the expiration of five days the policy would be 
canceled and the unearned premium returned as provided in the policy; that the 
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defendant company had no bona fide or legitimate reason why it should cancel 
the contract of insurance; that its only motive or purpose in attempting to cancel 
said policy was due to malice, spite, and ill will against petitioner because of 
the charge he delivered to the grand jury, and the object in attempting to cancel 
the policy was to wreak personal vengeance against the plaintiff and cause him 
embarrassment, loss, and damage, and for the purpose of chastising and rebuking 
him for the method and manner in which he is performing his official duty as 
judge of the superior court, and of preventing and deterring him from presenting 
a like charge to the grand jury of said county at a future time and to grand juries 
in other counties of his circuit and throughout the state, and of intimidating him 
in the discharge of duties in the office of judge of the superior court, and of 

intimidating and deterring other judges of the superior court throughout the state 
from delivering any charge to the grand jury which might be derogatory to insur- 
ance companies; that there was a conspiracy existing between the defendant and 
other insurance companies in which the plaintiff had other property insured, and 
defendant’s object was to cause other companies to cancel such policies, which 
would result in great financial embarrassment to petitioner, because certain of his 
property is covered by a security deed containing a clause to the effect that if 
at any time the property be not covered by insurance the entire debt would auto- 
matically become due and payable; that the petitioner had no adequate remedy at 
law, and his damage would be irreparable unless the defendant were restrained 
and enjoined from carrying out its intention to cancel said policy, and from endeav- 
oring to induce other companies to follow in its footsteps and likewise cancel 
other policies. He prayed for injunction, and for general relief. 

The defendant filed general and special demurrers. The general demurrer 
was sustained; exception was taken to that judgment. 

S. P. New, of Dublin, for plaintiff in error. 

Spalding, MacDougald & Sibley, of Atlanta, for defendant in error. 

Russet, C. J. (after stating the foregoing facts.) [1, 2] Counsel for both 
parties have argued at length a number of matters which we consider entirely im- 
material to the issues before us. It is immaterial to rule upon the scope of the 
duties of a judge of the superior court in charging the grand jury or in express- 
ing from the bench suggestions as to remedial legislation for the consideration 
of the General Assembly. The matters which are required by law to be submitted 
to the grand jury are stated in the Code. Aside from these. whether the occupant 
of the bench shall attempt to influence the action of any portion of the general 
public, either the membership of the General Assembly or others, is, in our opinion 
a matter of taste and discretion entirely within the control of the presiding judge. 
We cannot hold that the portion of the charge to the grand jury upon the subject 
of fire insurance legislation comes within the prescribed duties devolving upon 
a judge of the superior court or is within the category of nstructions which a 
judge of the superior court is by law required to bring to the attention of the 
grand jury. And so the only real question in this case is whether the defendant 
had the right to cancel the policy of fire insurance protecting the personal prop- 
erty of the plaintiff. It appears from the express provision of the contract of insur- 
ance that the insured accepted and paid for the insurance he purchased with the 
provision which enabled the insurance company to cancel this policy at its own 
will and without reason, provided he was given five days’ notice of the intended 
cancellation and upon cancellation he was returned the pro rata portion of the 
premium paid by him. This is a petition in equity and courts of equity stand open 
to afford redress of grievances and relief which courts of law are inadequate to 
supply. But in this case there is no allegation that the contract was entered into 
by reason of any fraud on the part of the defendant or that the plaintiff was 
fraudulently misled or overreached, and equity cannot interfere to prevent the 
hardships which may devolve upon the plaintiff which were naturally and reason- 
ably liable to occur upon a cancellation of the contract. Counsel for the plaintiff 
practically concedes this to be true. The stress of his argument is laid upon the 
ground of public policy, and the fact that the contract is one which is void by 
reason of the fact that it is contrary to public policy. A contract cannot be said 
to be contrary to public policy unless the General Assembly has declared it to be 
so, or unless the consideration of the contract is contrary to good morals and con- 
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trary to law, or unless the contract is entered into for the purpose of effecting 
an illegal or immoral agreement or doing something which is in violation of law. 
A contract of insurance is not one forbidden by law, and nothing stated in the 
petition shows that at the time the contract was executed there was an intention 
to violate the law on the part of either of the parties to this case. If both par- 
ties intended to violate the law, then the maxim that, “in pari delicto potior est 
conditio defendentis,” would prevail, because equity will not interfere in behalf 
of either party to an immoral or illegal contract entered by both parties with 
equal knowledge. The numerous cases cited by able counsel for the plaintiff do 
not controvert the proposition just stated. Indeed in the oldest case cited by coun- 
sel, Howell v. Fountain, 3 a. 176, 46 Am. Dec. 415, Judge Nisbet delivering the 
opinion of the court, said: “No court of law, or chancery, * * * will lend its aid 
to enforce a contract made in violation of a treaty, immoral, indecent and wicked— 
and by the aid of an officer of the government, acting contrary to his official duties. 
* * * The rule we lay down is this—So far as such contracts have been executed, 
the Court will not disturb them, but leave the parties as we find them; and so far 
as they are not executed, will afford no aid whatever to enforce them. The rule 
is the same, whether the illegality of the contract appears from the plaintiff’s case, 
as here, or is set up by way of defence. * * * If from the plaintiff’s own statement 
or otherwise, the cause of action appears to arise ex turpi causa, or the trans- 
gression of a positive law of this country then the Court says he has no right to 
be assisted. It is upon that ground the Court goes, not for the sake of the defend- 
ant, but because it will not lend its aid to such a plaintiff. So if the plaintiff and 
defendant should change sides, and the defendant were to bring his action against 
the plaintiff, the latter would then have the advantage of it; or where both are 
equally in fault, potior est conditio defendentis. So that, although there appears 
in this case to be an equity in favour of the complainant against the defendant, 
that cannot avail him; we can help him in no event upon his illegal or immoral 
contract. We say to this complainant, as Chief Justice Wilmot said in Collins 
v. Blantern, 2 Wils. 341, ‘You shall not stipulate for iniquity, for no polluted hand 
shall touch the pure fountains of justice.’”” The quotation from Chief Justice Wil- 
mot cited by learned counsel for plaintiff in this case is not in point, for the rea- 
son that the contract involved in this case cannot be said to be contrary to public 
policy, because no agreement can be said to be contrary to public policy unless it 
is in some respect in violation of law; and so far as we are advised, a contract 
voluntarily entered into by one who is seeking fire insurance, stipulating that the 
insurer may, for any reason sufficient to himself, cancel the policy by returning 
the proportionate part of the premium, is not contrary to law. 

The court did not err in sustaining the general demurrer and dismissing the 
petition. 

Judgment affirmed. 

All the Justices concur. 


ATKINSON, J. (concurring specially). A clause in a contract of Insurance 
against loss or damage of property by fire, which provides that the contract “shall 
be cancelled [by the insurer] at any time * * * by giving five days notice of such 
cancellation,” and returning unearned portions of the premium paid for the in- 
surance, may, on complying with such conditions, be canceled by the insurer at its 
mere election, if exercised before loss or before a loss is imminent. See 26 C. J. 
136 § 158. The motive for such cancellation is immaterial. International Life Ins. 
Co. v. Franklin Fire Ins. Co., 66 N. Y. 119. The insurer in such circumstances may 
cancel the contract of insurance for no other cause than a malicious motive to 
cause other insurance companies to cancel their contracts of insurance policies with 
the insured, and to cause acceleration of the maturity of an outstanding security 
deed on account of failure by the insured to carry insurance on the property cover- 
ed by the contract of insurance, solely because of remarks of the insured criticiz- 


ing the business of insurance, such remarks not tending in any way to increase the 
risk of the insurer. 


It is expressly stated in the order of the judge that no ruling was made on 


the special grounds of demurrer. The judge did not err in dismissing the action 
on general demurrer to the petition. 


Hines, J., concurs in the foregoing special concurrence. 
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FIELDS v. CONTINENTAL INS. CO. OF CITY OF NEW YORK. 
No. 7125. 
Supreme Court of Georgia. 
Feb. 12, 1930. 
152 Southeastern Reporter 60. 

1. INSURANCE—TRANSFER OF FIRE POLICY TO ONE OTHER THAN 
INSURED MUST BE IN WRITING TO AUTHORIZE TRANSFEREE TO 
SUE THEREON (Civ. Code 1910, § 2470). 

To transfer legal title to policy of fire insurance from insured to another, as- 
signment thereof must be in writing, and one other than person to whom it was 
issued cannot in own name maintain action on fire policy unless policy has been duly 
assigned to him in writing, under Civ. Code 1910, § 2470. 


(For other cases, see Insurance, Dec. Dig. § 624[4].) 


2. INSURANCE—PETITION ON FIRE POLICY BY ONE OTHER THAN 
INSURED NOT SHOWING ASSIGNMENT OF POLICY IN WRITING, 
HELD INSUFFICIENT (Civ. Code 1910, § 2470). 

Petition on fire policy showing plaintiff was one other than person to whom 
insurance was issued and that policy had not been assigned in writing, failed to 

allege cause of action, under Civ. Code 1910, § 2470. 


(For other cases, see Insurance, Dec. Dig. § 637.) 


4. INSURANCE—INFIRMITY IN PETITION ON FIRE POLICY EXTEND- 
ING TO PLAINTIFF'S TITLE TO POLICY, BY FAILURE TO SHOW 


ae IN WRITING, CANNOT BE AVOIDED BY ESTOP- 
PEL. 


_In petition on fire policy by one other than insured to whom policy was 
assigned, infirmity in petition extending to title to policy and plaintiff’s right to 
maintain suit thereon, by reason of failure to show assignment in writing, of 
policy to plaintiff, cannot be avoided by invoking doctrine of estoppel. 


(For other cases, see Insurance, Dec. Dig. § 637). 


6. INSURANCE—NECESSITY OF WRITTEN TRANSFER OF FIRE 
POLICY TO AUTHORIZE SUIT BY ASSIGNEE COULD NOT BE 
AVOIDED BY ALLEGED ESTOPPEL BY PAROL PROMISES OF 
INSURANCE AGENTS TO MAKE WRITTEN TRANSFERS. 

In petition on fire policy by assignee of insured, assignee could not avoid 
necessity of written transfer of policy by alleging estoppel consisting of parol 
promises of insurance agents to make written transfers of policy and do other 
things necessary to keep existing insurance in force. inducing plaintiff to act, which 
promises agents negligently failed to keep. 

(For other cases, see Insurance, Dec. Dig. § 624[4].) 

Error from Superior Court, Dougherty County; B. C. Gardner, Judge. 


Action by M. L. Fields against the Continental Insurance Company of the 
City of New York. Judgment for defendant, and plaintiff brings error. Affirmed. 

Mrs. Clark, being owner of certain improved realty, obtained several policies 
of fire insurance on the improvements and conveyed the property, and transferred 
the insurance to a bank as security for a loan. While the status was as stated 
and the policies were in possession of the bank, Mrs. Clark sold to Miss Fields 
the land with the improvements, subject to the outstanding security held by the 
bank, and also sold to her the policies of insurance, for which Miss Fields paid 
the amount of the unearned premium. At the time, and as a part of the sale, 
Mrs. Clark and Miss Fields went in person to the agents of the company that 
had issued the policies, and explained to them all the circumstances, and that 
the sale was about to be made, and obtained their agreement to “endorse and make 
changes of ownership on all policies outstanding * * * in the name of Mrs. Clark 
as owner and insured to the name of” Miss Fields “as owner and insured.” The 
agents stated to Miss Fields that it would not be necessary to cancel the policies, 
but that they would “re-issue” them, as the cost would be less. Mrs. Clark and 
Miss Fields “offered to do what was necessary to transfer” the policies to Miss 
Fields, and the agents “agreed to make said transfer and endorsement of the 
change of title of said property * * * by inserting this agreement and transfer 
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on the” policies. Miss Fields relied on the agreement without which she would 
not have made the purchase upon the terms stated, and afterwards obtained from 
the agents additional insurance and made additional valuable improvements upon 
the property. The agents had ample authority to do all that they agreed to 
do. At the time of such agreement there was a general custom in the city for 
insurance agents to make and perform agreements of the character mentioned. 
They carried out the agreement with respect to each of the policies, except one. 
They ‘ailed to carry out the agreement relatively to that one, and such failure 
was allowed to continue by mutual mistake of the parties. Afterward, and before 
the expiration date expressed in the policy last mentioned, a loss occurred. Miss 
Fields instituted a suit upon said policy against the insurer alone. The petition, 
as several times amended, alleged substantially all that is stated above, and prayed 
that the policy sued upon be so reformed as to include the agreements made by 
the agents, and that petitioner have judgment for a stated portion of the loss. The 
action was dismissed on demurrer, and the plaintiff excepted. 

Wm. H. Burt, of Albany, for plaintiff in error. 

Spalding, MacDougald & Sibley, of Atlanta, and Pottle & Hofmayer of Albany 
for defendant in error. 

Syllabus Opinion by the Court. 

Atkinson, J. [1, 2] 1. “In order to transfer the legal title to a policy of fire 
insurance from the person to whom the policy was issued to another, the assign- 
ment thereof must be in writing, and one’other than the person to whom it was 
issued cannot, in his own name, maintain an action thereon, unless the policy has 
been duly assigned to him in writing.” National Fire Insurance Co. v. Grace, 
106 Ga. 264, 32 S. E. 100; Steele v. Gatlin, 115 Ga. 929 (2), 42 S. E. 253, 59 L. 
R. A. 129; Sprouse v. Skinner, 155 Ga. 119, 116 S. E. 606; Civ. Code 1910, § 2470. 
Accordingly, in a suit against a fire insurance company, where the allegations of 
the petition as amended, show that the plaintiff was one other than the person 
to whom the insurance policy was issued, and that the policy had not been assigned 
in writing, the petition failed to allege a cause of action in the plaintiff. 

[3, 4] 2. “It is well settled that estoppel conveys no title. Its whole scope 
is to protect one from loss which, but for the estoppel, he could not escape, and 
should be limited to saving the party asserting the estoppel from loss.” Peacock 
v. Horne, 159 Ga. 707 (5), 126 S. E. 813, 814. (a) In a petition of the character 
mentioned above, an infirmity in the petition (as pointed out in this decision) which 
extends to title to the policy and the plaintiff’s right to maintain suit thereon, 
cannot be avoided by invoking the doctrine of estoppel. 

[5] (b) “The doctrine of estoppel by representation, is ordinarily applicable 
only to representations as to facts either past or present, and not to promises con- 
cerning the future which, if binding at all, must be binding as contracts.” 21 C. 
J. 1142, § 144; Union Mutual Life Ins. Co. v. Mowry, 96 U. S. 544, 24 L. Ed. 
674; Morris v. Orient Insurance Co., 106 Ga. 472, 475, 33 S. E. 430; Johnson v. 
Sun Fire Insurance Co., 3 Ga. App. 430, 432, 60 S. E. 118; Bigelow on Estoppel 
(6th Ed.) 636 et seq. 

{6] (c) In the instant case the plaintiff's alleged grounds for estoppel con- 
sisted of parol promises of the insurance agents to make written transfers of the 
policy and to do other things necessary to keep the existing insurance in force, 
which induced the plaintiff to act, which promises the agents negligently, and by 
oversight, failed to keep. Even if the failure to observe such future promises 
in the circumstances mentioned will be ground for estoppel, the plaintiff could 
not invoke the doctrine of estoppel to avoid the necessity of a written transfer 
of the policy. 

[7] 3. An action will not lie to reform a written contract so as to add to 
the writing, covenants that were not included in the original agreement. See 
Louisville & Nashville Railroad Co. v. Cox, 133 Ga. 763 (2) 66 S. E. 1088; 23 
R. C. L. 310-311, §§ 3, 4. 

4. The judge did not err in dismissing the petition on demurrer. 

Judgment affirmed. 

All the Justices concur. 
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UNION FIRE INS. CO. OF PARIS, FRANCE, v. STONE. 
No. 19585. 
Court of Appeals of Georgia, Division No. 2. Jan. 29, 1930. 
Rehearing Granted Feb. 11, 1930. Adhered to March 7, 1930. 
152 Southeastern Reporter 146. 

1. INSURANCE—FIRE POLICY CANNOT BE CANCELED BY INSURER 
WITHOUT NOTICE TO INSURED AND REFUND OF UNEARNED 
PREMIUM. 

Cancellation of fire insurance policy by insurance company cannot be effected 
without notice to insured and refund to him of unearned premium paid. 
(For other cases, see Insurance, Dec. Dig. § 229 [1], 230). 


2. INSURANCE—INSURER REFUSING TO REDELIVER POLICY TO 
INSURED IGNORANT OF PROVISION REQUIRING SUIT WITHIN 
YEAR AFTER LOSS HELD ESTOPPED FROM RELYING THEREON, 
IN SUIT BROUGHT WITHIN YEAR AFTER INSURED’S KNOWL- 
EDGE THEREOF. 

Where insured delivered fire policy to insurer’s agent to have attached thereto 

a loss payable clause and loss occurred before return of policy by insurer refusing 

to redeliver policy to insured, and insured was ignorant of requirement of policy 

that suit must be instituted within year after loss, conduct of company in refusing 
to redeliver policy estopped company from relying on provision limiting time for 
bringing suit, where suit was brought within twelve months after insured became 
aware of provision of policy. 

(For other cases, see Insurance, Dec. Dig. § 623[1].) 


3. INSURANCE—INSURED’S IGNORANCE OF CONTENTS OF FIRE 
POLICY WILL NOT NECESSARILY PREVENT EQUITABLE ESTOP- 
PEL AGAINST INSURER’S ENFORCING RIGHT UNDER POLICY. 
Though rights of insured and insurer under fire policy are determinable by 

policy irrespective of ignorance of one party of contents of policy, insured’s ignor- 

ance of contents will not necessarily operate to prevent from invoking against 
insurer doctrine of equitable estoppel against enforcement of rights under policy. 
(For other cases, see Insurance, Dec. Dig. § 371.) 


4. INSURANCE—INSURER WRONGFULLY WITHHOLDING POLICY 
CANNOT ASSERT RIGHT THEREUNDER, ACCRUAL OF WHICH 
INSURED, BUT FOR IGNORANCE OF CONTENTS, COULD HAVE 
PREVENTED. 

Where necessity for asserting right under policy does not arise until after 
insured has parted with possession of policy, insurer in equity cannot afterward, 
while wrongfully withholding policy from insured, assert right which under terms 
of policy would not have accrued but for conduct of insured after parting with 
possession of policy, and accrual of which right to insurer the insured, but for 
ignorance of contents of policy, could have prevented. 

(For other cases, see Insurance, Dec. Dig. 371.) 


5. INSURANCE—INSURER, ACCEPTING POLICY FOR ATTACHMENT 
OF CLAUSE COVERING MORTGAGE AND RETAINING POLICY 
UNTIL AFTER LOSS, WAS ESTOPPED TO AVOID POLICY BE- 
CAUSE OF MORTGAGE. 

Where fire policy contained provision avoiding policy if mortgage existed on 
property and insurer had notice of existence of mortgage when issuing policy, 
which was returned to insurer for purpose of placing loss payable clause on policy, 
as respects mortgage, insurer, accepting policy for such purpose and failing to 
redeliver policy to insured until after loss occurred, was estopped from asserting 
any right which it might have under policy to avoid policy by reason of mort- 
gage on property in absence of loss payable clause. 

(For other cases, see Insurance, Dec. Dig. § 382.) 


7. INSURANCE—INSURED HELD NOT REQUIRED TO FILE PROOF OF 
LOSS, WHERE INSURER CLAIMED FIRE POLICY WAS CANCELED 
BEFORE LOSS (Civ. Code 1910, § 2490). 

Where insurer sued on fire policy contended that policy had been canceled 
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prior to loss and that therefore there was no liability thereunder, it was unneces- 
sary for insured to do futile act of filing proof of loss as required by provisions 
of policy, under Civ. Code 1910, § 2490. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 


8. INSURANCE—PETITION UNDER FIRE POLICY, IF DEMURRABLE 
FOR FAILURE TO ALLEGE INSURABLE INTEREST IN PROPERTY, 
WAS AMENDABLE THEREFOR, AND OVERRULING OF DEMURRER 
WAS HARMLESS. 

Petition to recover loss under fire policy, if demurrable on ground that it 
failed to allege insured had insurable interest in property when property was de- 
stroyed by fire, was amendable as to such defect, and any error in overruling 
demurrer to petition therefor was necessarily harmless, where it appeared from 
evidence that property belonged to insured at time of its destruction by fire. 

(For other cases, see Insurance, Dec. Dig. § 643[1].) 

9. INSURANCE—STATUTORY PENALTY FOR BAD FAITH IN REFUS- 
ING TO PAY LOSS AND FOR ATTORNEY’S FEES HELD AUTHOR- 
IZED AGAINST INSURER REFUSING TO REDELIVER POLICY 
AFTER LOSS (Civ. Code 1910, § 2549). 

In suit on fire policy against insurer retaining policy delivered to it for pur- 
pose of attaching loss payable clause and refusing to redeliver policy to insured 
after loss which occurred while policy was in hands of insurer, verdict for stat- 
utory penalty had bad faith in refusing to pay loss sustained, and for attorney 
fees, was authorized under Civ. Code 1910, § 2549. 


(For other cases, see Insurance, Dec. Dig. § 602). 

Error from Superior Court, McDuffie County; C. J. Perryman, Judge. 

Action by W. H. Stone against the Union Fire Insurance Company of Paris, 
France. Judgment for plaintiff, defendant’s motion for a new trial was overruled, 
and defendant brings error. 

Affirmed. 

Smith, Hammond, Smith & Bloodworth of Atlanta, and J. Glenn Stovall, of 
Thomson for plaintiff in error. 

J. B. & T. R. Burnside of Thomson, Peebles & Bowden, of Augusta and 
J. Richard Bowden, of Atlanta, for defendant in error. 

Syllabus Opinion by the Court. 

STEPHENS, J. 

[1] 1. A cancellation of a fire insurance policy by the company cannot be 
effected without notice to the insured and a refund to him of the unearned premium 
which he has paid. Hollingsworth v. Germania Fire Ins. Co., 45 Ga. 294, 12 Am. 
Rep. 579. 

[2-4] 2. Where a fire insurance policy has been delivered by the insured to 
an agent of the company for the purpose of having attached to it a “loss payable 
clause,” and where, before the return of the policy to the insured, a loss occurs from 
the destruction by fire of the property covered by the policy, and the company, af- 
terwards refuses a request by the insured to redeliver the policy to the insured, 
and where the insured is ignorant of the contents of the policy as respects a pro- 
vision therein to the effect that a suit upon the policy must be instituted within a 
year after a loss has occurred, the conduct of the company in refusing to redeliver 
the policy to the insured, who is thereby kept in ignorance of the provision of the 
policy requiring a suit thereon within twelve months after loss, will operate to 
estop the company from relying upon this provision of the policy in a suit brought 
by the insured against the company more than twelve months after the loss occurred 
and within twelve months after the insured became aware of the existence of this 
provision of the policy. Dougherty v. Metropolitan Life Ins. Co., 3 App. Div. 313, 
38 N. Y. S. 258. Although the relative rights of the insured and the company, 
exisiting under the policy, are determinable by the contents of the policy, irrespec- 
tive of the fact that one of the parties mav be actually ignorant of the contents 
of the policy, the insured’s ignorance of the contents of the policy will nevertheless 
not necessarily operate to prevent him from invoking against the company the doc- 
trine of equitable estoppel against the enforcement by the company of a right which 
it may have under the policy. Where the necessity for an assertion by either party 
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of a right under the policy does not arise until after the insured has parted with 
possession of the policy, the company, in equity and good conscience, cannot after- 
wards, while wrongfully withholding the policy from the insured, assert a right 
which, under the terms of the policy, would not have accrued to it but for the 
conduct of the insured after he had parted with the possession of the policy, 
and the accrual of which right to the company the insured, but for his ignorance 
of the contents of the policy, could have prevented. 

[5] 3. Although a policy of fire insurance contains a provision that the exist- 
ence, at the time of the issuance of the policy, of a mortgage on the property 
covered by the policy voids the policy, notice to the company of the existence 
of a mortgage upon the property at the time of the issuance of the policy is had 
in the placing by the company of a so-called “loss payable clause” on the policy 
when it is delivered by the insured to the company for the purpose of having placed 
therein a “loss payable clause” as respects this mortgage. When the company 
accepted the policy for this purpose and agreed to attach the “loss payable clause” 
to the policy, but fails to do so, and retains possession of the policy until after 
the loss occurred, the company is estopped from thereafter asserting any right, 
which it may have under the policy, to void the policy by reason of the existence 
of the mortgage upon the property and the absence of a “loss payable clause” on 
the policy. Corporation of Royal Exchange Assurance y. Franklin, 158 Ga. 644, 
124 S. E. 172, 38 A. L. R. 626. 

4. The evidence authorized the inference that the company, through its author- 
ized agent, had accepted the policy for the purpose of attaching thereto the “loss 
payable clause” referred to, and that the attachment of this clause to the policy 
was agreed to by the company. 

[6] 5. Since the uncontradicted evidence as respects the conduct of the com- 
pany, acting through and by a person who, the jury was authorized to find, was 
the authorized agent of the company, established an estoppel agarnst the company 
from asserting the invalidity of the policy by reason of the existence of the mort- 
gage upon the property of the insured, it was not error, as against the defendant 
insurance company, for the court to omit from the charge any reference to the 
defendant’s contention as to the invalidity of the policy by virtue of the existence 
of a mortgage upon the property insured. 

[7] 6. The defendant having contended that the policy had been canceled prior 
to the loss, and that therefore there was no liability thereunder, it was unneces- 
sary for the plaintiff to do a futile act in filing a proof of loss as required by the 
provisions of the policy. See, in this connection, Civil Code 1910, § 2490; Central 
Manufacturers’ Mutual Ins. Co. v. Graham, 24 Ga. App. 199 (3), 99 S. E. 434. 

7. The evidence authorized the inference that the insured made a demand on 
the company for the payment of the loss, after it had been sustained, more than 
sixty days prior to the filing of suit by the insured for recovery of the loss. 

[8] 8. If the petition was subject to demurrer upon the ground that it failed 
to allege that the plaintiff had any insurable interest in the property insured when 
it was destroyed by fire, this is an amendable defect and, since it appears from 
the evidence that the property belonged to the plaintiff and belonged to him at 
the time of its destruction by fire, any error in the judgment overruling the de- 
murrer to the petition upon this ground was necessarily harmless to the defendant. 

[9] 9. Applying the above rulings to this case, which is a suit by the insured 
to recover under the policy for a loss of the property covered by the policy, 
resulting from a fire, the petition as amended set out a cause of action and was 
good as against the general and special demurrers. The verdict found for the 
plaintiff, in an amount representing the value of the plaintiff’s loss, within the 
amount of the policy, and for the statutory penalty for bad faith in refusing to 
pay the loss sustained, and for attorney’s fees, was authorized. Civil Code 1910, 
§ 2549. The court, fairly to the defendant, submitted to the jury the issues made 
by the pleadings and the evidence, and no error appears. 

10. The court did not err in overruling the demurrers to the petition and in 
thereafter overruling the defendant’s motion for a new trial. 

Judgment affirmed. 

Jenkins, P. J., and Bell, J., concur. 
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SECURITY INS. CO. v. EAKIN. No. 19900. 
Court of Appeals of Georgia, Division No. 1. March 5, 1930. 
152 Southeastern Reporter 606. 

Syllabus by the Court. 

1. INSURANCE—MORTGAGEE KNOWING FIRE POLICY REQUIRED 
MORTGAGEE TO PAY PREMIUMS IF MORTGAGOR DEFAULTED, 
OR KNOWINGLY ACCEPTING BENEFITS, CONTRACTS TO PAY 
PREMIUM ON MORTGAGOR’S DEFAULT. 

Where there is embraced in a fire insurance policy what is known as a New 
York standard mortgage clause, and in connection therewith and as a part, thereof 
the following: “That in case the mortgagor or owner shall neglect to pay any 
premium due under this policy, the mortgagee (or trustee) shall, on demand, pay 
the same,” and where the mortgagee has knowledge of this provision in the policy, 
or knowingly accepts benefits therefrom, it amounts to a contract on his part to 
pay the premium due on the policy, if the owner fails to pay. 

(For other cases, see Insurance, Dec. Dig. § 182.) 


Error from Superior Court, De Kalb County; John B. Hutcheson, Judge. 

Suit by the Security Insurance Company against W. S. Eakin. Judgment for 
defendant, and plaintiff brings error. 

Reversed. 

Suit was brought by the Security Insurance Company to recover from 
W. S. Eakin $105 principal, the amount of premium on a certain insurance 
policy. This policy was issued to J. S. Carter and covered a certain build- 
ing known as the Decatur Hotel, in DeKalb county, Ga. To the policy 
was attached what are known as “New York standard mortgage clauses,” 
making loss, if any, under said policy payable to W. S. Eakin as first and second 
mortgagee and L. M. Wells as third mortgagee. The petition further alleged that 
all the interest of said L. M. Wells under the policy was transferred and assigned 
to the said W. S. Eakin who, as mortgagee, transferee, and assignee brought suit 
on the policy, recovered a judgment thereon. and that the judgment had been 
paid by Security Insurance Company to W. S. Eakin. The petition alleged that 
the premium on the policy had never been paid, though demand for such pay- 
ment had been made on W. S. Eakin. The petition contained a second count 
similar to the first, except that the second count contained the following additional 
allegations: “Under date of May 25, 1925, petitioner issued its policy of fire- 
insurance No. 44112 to J. S. Carter, as assured, covering the building known as 
the Decatur Hotel, in DeKalb County, Georgia; the said policy having been written 
by and through its agent, C. G. Aycock Realty Company. The said C. G. Aycock 
Realty Company has transferred and assigned all its right, title, and interest 
in and to the account claim, or demand for the premium on said policy to your 
petitioner by written assignment, a copy of which is’ hereto attached, marked 
Exhibit ‘C’, and made a part hereof.” To the petition demurrers were filed. The 
general demurrer was sustained, and the petition dismissed. To th!s ruling the 
plaintiff excepted. 

Smith, Hammond, Smith & Bloodworth, and W. L. Bryan all of Atlanta for 
plaintiff in error. 

Randolph, Parker & Fortson, of Atlanta, for defendant in error. 

BioopwortH, J. (after stating the foregoing facts). 


[1] 1. What is referred to in the petition as “what are known as New York 
mortgage clauses,’ and contained in the policy are in part as follows: “Loss or 
damage, if any, under this policy -shall be payable to W. S. Eakin as first and 
second mortgagee as mortgagee (or trustee) as interest may appear, and this 
insurance, as to the interest of the mortgagee (or trustee) only therein shall not 
be invalidated by any act or neglect of the mortgagor or owner of the within 
described property, nor by any foreclosure or other proceedings or notice of sale 
relating to the property, nor by any foreclosure or other proceedings or notice 
of sale relating to the property, nor by any change in the title or ownership of the 
property, nor by the occupation of the premises for purposes more hazardous than 
are permitted by this policy; that in case’ the mortgagor or owner shall neglect to 
pay any premium due under this policy, the mortgagee (or trustee) shall, on de- 
mand, pay the same.” (Italics ours.) ‘Two questions are presented for considera- 
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tion: First, is a mortgagee, who as such mortgagee as well as transferee and 
assignee of the interest of the original mortgagor, who has brought suit on the 
policy of insurance and recovered a judgment thereon, and thereby accepted benefits 
from the said policy, required to pay the premium on said policy, which 
policy contains the clause just above quoted and underscored? Considering this 
question, attention is especially directed to the foregoing quotation which is under- 
scored. This clause has been a number of times before the courts ror construc- 
tion, and in their rulings thereon the courts have not been in accord; some hold- 
ing that this clause is a covenant and others that it is a condition. In this case 
this court is of the opinion that as Eakin, the mortgagee and assignee, knew of 
this clause, and as such mortgagee and assignee maintained suit on the policy and 
reaped a substantial benefit therefrom, he would be liable for the premium. This 
seems proper and fair. 


The headnote to the decision in St. Paul Fire & Marine Ins. Co. v. Upton, 
2 N. D. 229, 50 N. W. 702, in which such a clause was construed, is as follows: 
“Mortgage clause in insurance policy construed, and held to embody the promise 
of the mortgagee to pay insurance premium in case of the failure of the mort- 
gagor to pay it.” In the body of the decision in that case, Chief Justice Corliss 
said: “Does the clause contain an express promise on the part of the defendant, 
the mortgagee, to pay the premium in case of the default of the mortgagor? It 
is insisted that it merely prescribes a condition, on the performance of which the 
mortgagee may entitle himself to the benefits of this clause. But why should 
this agreement be so construed as to give the mortgagee the option to avail himself 
of its provisions while the insurance company are to have no choice? If this 
was the intention of the parties, why did not the proviso read as rollows: ‘Pro- 
vided, that the mortgagee, in case of the default of the mortgagor, shall have 
paid the premium at the time he clatms the benefit of this clause.’ This would 
have left in him an option. But the clause as it does read, is an absolute engage- 
ment to pay the money on the default of the mortgagor,—‘then, on demand, the 
mortgagee shall pay the same.’ The clause provides that no neglect or act of 
the mortgagor, nor shall the vacancy of the premises, invalidate the policy. If 
defendant’s contention is sound, this provision would be nugatory, if the mortgagor 
should pay the premium on time; for it is only in case of the mortgagor’s default 
that the mortgagee can perform this condition of payment, and defendant insists 
that it is onlv on performance of such condition by him that he can have any 
rights under the mortgage clause. This construction would destroy its effect in 
many cases. It would often deprive the mortgagee of any benefit from the pro- 
vision that he should not be prejudiced by any act or neglect of the mortgagor, 
nor by reason of the vacancy, etc., of the premises. The maxim, ut res magis 
valeat quam pereat, is a safe guide. The mortgage clause gave the mortgagee 
immunity from certain forfeitures resulting under the policy from the mortgagor’s 
acts or omissions, and the mortgagee in terms agreed to pay for this immunity 
the premium in case of the mortgagor’s default. This is the clear :mport of the 
agreement.” 


The same conclusion was reached in Safe Deposit & Trust Co. v. Thomas, 
59 Kan. 470, 53 P. 472, where the first headnote is as follows: “Where, in a 
clause attached to a policy of insurance, it is provided that the foss shall be 
payable to the trustee named in a trust deed given to secure a debt, and that the 
policy shall not be invalidated by any act or neglect of the owner of the prop- 
erty, and also is ‘provided that, in case the grantor or owner neglects or refuses 
to pay any premium due under this policy, then, on demand, the beneficiary shall 
pay the same,’ the clause quoted is not a mere condition, but amounts to a con- 
tract on the part of the beneficiary that he will pay the premium due under the 
policy if the grantor or owner fails to pay the same where the policy has been 
delivered to and accepted by the trustee acting under a trust deed which provides 
for the maintenance of insurance on the property described in it.” See in this 
connection, Muddle v. Van Slyke, 63 Misc. Rep. 229, 118 N. Y. S. 473. 


[2] 2. The second question is, Should the insurance company, when defending 
against liability under the policy sued on, have pleaded as a set-off a demand against 
the mortgagee for the unpaid premium? This question must be answered in the 
negative. We are fully convinced that W. S. Eakin, by bringing suit against the 
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insurance company on the policy, could not force it to set up agamst him any 
matter of set-off which the company may have had against him and which is 
not purely defensive.to the suit (Jones v. Schacter, 29 Ga. App. 132(3], 114 S. E. 
59), but that the insurance company could enforce such a claim by a subsequent 
suit brought against him, unless it appears that the subject-matter of the latter 
suit was within the scope of the pleadings in the former suit and the issue was 
determined in that suit. See Acree v. Bandy, 20 Ga. App. 135, 92 S. E. 765; Worth 
v. Carmichael, 114 Ga. 700, 40 S. E. 797. In the case we are now considering the 
issue is entirely different from and independent of the issue in the former suit, 
and the issue determined in the first suit is not such that it would of necessity 
have determined the issue raised in the second one. See Hunter v. Davis, 19 
Ga. 413. 

Judgment reversed. 

Broyles, C. J., and Luke, J., concur. 


WRIGHT v. PROVIDENCE WASHINGTON INS. CO. No. 29258. 
Supreme Court of Kansas. April 5, 1930. 
286 Pacific Reporter 237. 
(Syllabus by the Court.) 

1. INSURANCE—EVIDENCE SUPPORTED FINDING THAT AGENT OF 
INSURANCE COMPANY WAS AUTHORIZED, AS SUBAGENT FOR 
OWNER OF GROWING WHEAT, TO SIGN HIS NAME TO APPLI- 
CATION FOR HAIL INSURANCE. 

The evidence considered and held there was sufficient to support the finding 

of the trial court that the agent of the insurance company was authorized, as a 

subagent of the owner of the growing wheat, to sign his name to the application 

for hail insurance thereon. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 


4. INSURANCE—SIGNING OF APPLICATION FOR PRELIMINARY HAIL 
INSURANCE BY LOCAL AGENT ON BEHALF OF INSURER WAS 


APPROVAL THEREOF AND WAIVER OF ANY OMISSIONS OR - 


DEFECTS. 

Where an insurance company furnishes its local agent with specially prepared 
applications for preliminary hail insurance to become effective by the terms of 
the application 24 hours after the signing of the application by the owner of the 
property and the agent of the company, and to continue as a specral agreement 
until 24 hours after the receipt of the application at the policy writing office of 
the company, the signing of the application by the local agent on behalf of the 
company is an approval thereof and a waiver of any omissions or defects therein, 
as far as the preliminary insurance is concerned, to the same extent as an approval 
by the company. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

Appeal from District Court, Stanton County; G. L. Light, Judge. 

Action by Earl Wright against the Providence Washington Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 


rmed. 

H. O. Trinkle, of Garden City, for appellant. 

R: J. Shetlar, of Johnson, C. E. Vance, C. R. Hope and A. M. Fleming all of 
Garden City, for appellee. 

Hutcuison, J. 

The appeal in this case involves the validity of an application for hail insur- 
ance in connection with preliminary insurance only, where the name of the owner 
was signed to the application by the agent of the insurance company. The trial 
court rendered judgment for the owner on the preliminary insurance clause con- 
tained in the application, and, from such judgment, the insurance company appeals. 

The owner of one-fourth interest in 120 acres of growing wheat in Stanton 
county, resided in Newton, Kan., and wrote his attorney, R. J. Shetlar of: Johnson 
City, requesting him to take out $600, or $5 per acre, of hail insurance for him 
on his wheat. This he undertook to accomplish by asking J. B. Cockrum, agent 
for the insurance company, to write up the same giving him the name and address 
of the owner and the description of the land on which the wheat was growing, 
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and guaranteed the payment of the premium to the satisfaction of the agent. 

Findings 7, 8 and 9 of the trial court give the special provisfons for prelim- 
inary insurance as contained in the application and show how the application was 
signed, and are as follows: 

“7. Upon this conversation the application for hail insurance was written up 
and signed, at 4:30 P. M., June 25, 1928, ‘Earl Wright by J. B. Cockrum appli- 
cant,’ and also signed by J. B. Cockrum ds agent for the company. Mr. Shetlar 
did not sign the application for his principal, Earl Wright, but did, by his trans- 
actions with Cockrum, authorize Cockrum, as a sub-agent for Wright to sign the 
same. 

“8. The application signed was on the printed form furnished by the defendant 
company to its agent, and contained the following provisions: ‘I, Earl Wright, of 
(post office) Newton, State of Kansas, hereby make application to the Providence 
Washington Insurance Company, of Providence, R. I., for insurance upon growing 
crops hereafter more specifically described, against loss or damage by hail only, 
to the amount of $600.00, beginning 24 hours from the hour and date of the actual 
signing of this application by me and the agent of this Company, unless otherwise 
herein provided.’ There were no other provisions altering this clause contained 
in the application. 

“9. The application further provided: ‘It being understood and agreed that 
this insurance takes effect from the time provided herein for the commencement 
thereof, in accordance with the conditions hereof, and is held binding as a special 
agreement until 24 hours after the receipt of this application by this Company 
at its policy writing office, during which time this company will elther complete 
the contract by the issuance of a policy or reject the same bw telegram or regis- 
tered mail to the address given above, and all liability hereunder wit! immediately 
terminate when such rejection reaches the post office or the telegraph office at 
the above address.’ ” 

The findings further show that the application and premium reached Topeka 
the policy writing office of the companv, at 8 a. m., June 29, and it and others 
from the same county were that day rejected by the company because of severe 
hail losses in that locality, such rejection being sent by unregistered mail to the 
agent at Johnson City, which information was received by the agent on June 30 
after the complete destruction of the wheat by hail at 9 p. m., on the 29th. 

The failure of the owner or any one in his behalf, except the agent of the 
company, to sign the application, is discussed by the appellant under two headings: 
First, the name of appellee was not signed with any authority; second, the failure 
of the appellee to actually sign was not waived by appellant. 

[1] Under the first heading appellant insists that there was no evidence to 


support that part of finding No. 7 which states that the owner through his repre- . 


sentative Shetlar authorized Cockrum, as subagent for the owner, to sign the 
application. Mr. Shetlar’s evidence on this subject was as follows: “I received a 
letter that requested me to secure the insurance for him (Mr. Wright). I went 
down to the bank and told Mr. Cockrum what I wanted, and told him where 
Mr. Wright lived, and gave him the description of the land and told him that 
Mr. Wright would want to give a note and we would have to send that note 
to him to be signed, and that I would guarantee the return of the note properly 
signed.” 

The following was the evidence of Mr. Cockrum on this subject: 

“Q. Now, on or about the 25th day of June, 1928, did you receive a request 
to write, or apply for hail insurance on the wheat belong to Mr. Wright, being 
a one-fourth interest in the wheat growing on the NW % of Section 13, Township 
30, Range 41 in Stanton County? A. Yes, sir. 

“Q. From whom did you receive that request? A. R. J. Shetlar. 

“O. Did Mr. Shetlar at that time make arrangements with you about the pay- 
ment of the premium? A. He did. 
aN “Q. Did you, pursuant to that request, make out an application for insurance? 

. I did. 

“Q. You signed this, both on behalf of Mr. Wright and as agent for the com- 

pany, did you? A.I did.” 


[2] This testimony shows that Mr. Wright, the owner, requested Mr. Shetlar 
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to procure hail insurance for him on his wheat. He communicated this request 
with the necessary detailed information to Mr. Cockrum, the agent of the com- 
pany, and thus turned the matter over to him to carry out Mr. Wright’s request, 
making provision for the signing of the premium note. Mr. Cockrum says he 
received the request “to write or apply for hail insurance” for Mr. Wright, and 
pursuant to that request through Mr. Shetlar he made out the application and signed 
it on behalf of Mr. Wright. This appears even stronger than an implied request 
and authorization. It very closely approaches an express request. In this con- 
nection it is proper to observe that the matters of discretion and judgment on 
the part of the owner had all been exercised when he determined to insure for a 
definite amount and directed Mr. Shetlar to procure the insurance for him. Be- 
sides, the very fact of delegating authority to Shetlar to carry out his plans neces- 
sarily implied the right to request others to put such plan into operation, even to 
the extent of employing a subagent. 

“Express authority to appoint subagents is not always necessary, as such 
authority is usually to be implied when the agency obviously and from its very 
nature is such as to make the employment of subagents necessary and proper. 
In such cases the employment of subagents is presumed to have been contemplated 
when the power was given, and the agent has implied authority to appoint such 
subagents within the limits of the necessities of the case.” 2 C. J. 688. 

“Where an agent is employed to do acts which do not call for the exercise 
of judgment or discretion, or where he has exercised his discretion and determ- 
ined upon the propriety of an act, he may delegate to a subagent the execution 
of merely mechanical, clerical, or ministerial acts involving no judgment or dis- 
cretion; and the acts of such a subagent, to whom such power and authority 
have been delegated by the agent, are regarded as the acts of the agent himself, 
and are therefore as such binding on the principal.” 2 C. J. 689. 

Our attention is called by appellant to the well-recognized principle stated in 
21 R. C. L. 860, that: “It is a general rule that, in all cases of delegated’ authority, 
where personal trust or confidence is reposed in the agent, and especially where 
the exercise and application of the power is made subject to his judgment or dis- 
cretion, the authority is purely personal, and cannot be delegated to another, unless 
there is a special power of substitution, either express or necessarily implied.” 

As we have heretofore observed, the matter of judgment and discretion was 
exercised by the owner before he wrote to his attorney, and it is well understood 
in Kansas that all insurance companies authorized to transact such business in 
this state are required to charge the same rate, and they are all under the super- 
vision of the commissioner of insurance, and, while there may be preferences of 
some above others in the minds of some, even that feature was waived by the 
owner when he made no such intimation with his request. Neither is there appar- 
ent in this request of the owner to his attorney any element of personal trust or 
confidence as is definitely mentioned in the authority cited. 

[4] Appellant urges the significance of the following clause m the applica- 
tion, “beginning 24 hours from the hour and date of the actual srgning of this 
application by me and the agent of this company,” as indicating that the appllica- 
tion must be actually signed by the owner himself. It can hardly be contended 
that no, such application can be effectually signed, except by the party himself, 
which might exclude partnership, corporations, and many others, but the apparent 
emphasis conveyed by the use of the word “actually” is with referenfa to the time 
or date the application is actually signed, instead of being actually signed “by me 
and the agent of the: company.” ° 

Under this heading appellant urges there was no ratification by the owner 
or his representative before the loss, and the findings of fact do not specify the 
exact day or hour when Shetlar sent the note for the owner’s signature, and we 
shall therefore pass that matter and consider the second ground urged by appellant 
that the actual signing of the application was not waived by the appeflant. Cooley 
on Insurance (2d Ed.) vol. 1, p. 566, is cited as to the rule for waiving the signing 
by the applicant where such is shown to be the custom and usage of the 
company, but without any such allegations or proof in this case, the rule could 
not apply. We accept this as good logic, but it does not seem to cover the whole 
territory of waiver by the appellant. It does as far as a generat custom of the 
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company is concerned. Here we have a form of application which provides for 
preliminary insurance, which automatically becomes a temporary insurance policy 
24 hours after it is signed. The company itself prepared the application in this 
form and sent it to its local agent, who by his own signature, on behalf of the 
company, can approve it and make it an effective temporary insurance policy. The 
local agent to whom the company sent this form, and not the company, is the one 
who does the waiving of any specific details or requirements when he approves 
the application and sets it in motion as the instrument itself provides. Aside from 
the language of the application the signature of the applicant is not always neces- 
sary. 32 C. J. 1104. The application is an offer and its acceptance makes a con- 
tract, 32 ©. 7. Fike. 

[3] Objection is made to the dual capacity in which the locar agent acted in 
signing the name of the applicant as well as that of the insurance company to 
the application. The rule against such is applicable, where the transaction involves 
the exercise of discretion, and where the interests of the parties are conflicting 
(2 C. J. 712), but it is said in the same connection that: “The above general rule 
does not apply where the interests of the two principals are sot conflicting and 
loyalty by the agent to one of them is not a breach of his duty to the other.” 
2 C.F. Plc 

It! was held in Wilson v. Insurance Co., 90 Kan. 355, 133 P. 715, and Citizens’ 
State Bank v. Insurance Co., 91 Kan. 18, 137 P. 78, that in the absence of fraud 
or some special personal or conflicting interest the general rule against dual agency 
did not apply to insurance agents. See, also, 49 L. R. A. (N. S.) 972. 

We conclude that there was sufficient evidence to support the finding of the 
trial court that the agent of the company was authorized to sign the name of 
the owner to the application for insurance, and that, upon the approval of the 
application by the agent of the company, the provisions therein contained became 
operative and binding on the defendant company as to preliminary insurance. 

The judgment is affirmed. 


ETNA INS. CO. v. WEEKLEY. 
Court of Appeals of Kentucky. Jan. 28, 1930. 
24 Southwestern Reporter (2d) 292. 


1. INSURANCE—BARN WAS “TOTAL LOSS,” WITHIN FIRE POLICY, 
WHERE ROOF WAS COMPLETELY BURNED AND PORTIONS OF 
WALLS REMAINING UPRIGHT WERE WORTHLESS. 


Where roof of barn was completely burned and its side walls scorched and 
burned and few remaining upright portions of the wall were rendered worthless 
except possibly for kindling wood, there was a “total loss” within meaning of 
fire policy, since barn was totally destroyed for any purpose for which it was 
constructed. 

(For other cases, see Insurance, Dec. Dig. § 493.) 


2. INSURANCE—REQUIREMENT OF PROOF OF FIRE LOSS WAS 
WAIVED IF AGENT STATED ADJUSTER HAD BEEN AT SCENE, 
AND MADE NO REQUEST FOR PROOFS. 

If insurance agent after fire loss told insured’s wife on receiving oral notice 
of fire that he would look after and adjust loss and that adjuster had visited scene 
of fire, and if he failed to request proofs of loss or furnish blanks and made no 
objection to settlement of claim on such ground for five months’ period, require- 
ment : proof of loss as condition precedent to action to recover on policy was 
waived. 

(For other cases, see Insurance, Dec. Dig. § 558[2].) 

5. INSURANCE—JUDGMENT DIRECTING SALE OF INSURED PROP- 
ERTY TO SATISFY LIENS HELD NOT TO FORFEIT INSURANCE 
a OF INTEREST, WHERE FIRE OCCURRED BEFORE 
Judgment directing sale of insured property to satisfy liens against it, and 

advertisement of property by master commissioner pursuant to directions in judg- 

ment entered after issuance of policy, held not to work forfeiture of policy under 
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provisions against change of interest, where fire occurred and destroyed the insured 
buildings before the day advertised for the sale. 


(For other cases, see Insurance, Dec. Dig. § 328[13].) 


6. INSURANCE—FAILURE OF INSURED TO DISCLOSE PENDENCY OF 
ACTION TO ENFORCE LIEN HELD NOT WITHIN PROVISION FOR- 
FEITING POLICY FOR FRAUD, WHERE NO INQUIRY WAS MADE 
CONCERNING MATTER. 

Fact that there was an action pending to enforce lien upon property of insured 
was not such a material fact that insured’s failure to disclose it at time of issuance 
of fire policy worked forfeiture thereof under provision that fraud by insured 
affecting any matter relative to insurance or subject thereof should cause forfei- 
ture, where no inquiry was made concerning matter of incumbrance or action 
thereon, since pendency of action to enforce lien would not create any greater 
moral hazard to the preservation of property than mere existence of lien without 
action to enforce it. 

(For other cases, see Insurance, Dec. Dig. § 283[1].) 

Appeal from Circuit Court, Washington County. 

Action by G. N. Weekley against the Aitna Insurance Company. Judgment 
for plaintiff, and defendant appeals. Reversed with directions. 

Frank M. Drake, of Louisville, and W. F. Grigsby, of Springfield for appellant. 

Joe Polin and C. M. McChord, both of Springfield for appellee. 

Tuomas, C. J. [1] On December 18, 1927, the appellee and plaintiff below, G. 
N. Weekley, held a fire insurance policy issued to him by the appellant and 
defendant below, A&tna Insurance Company, whereby it insured him against loss 
or damage to his dwelling in Washington county to the amount of $600, and 
against loss or damage to a nearby barn in an amount not exceeding $300, and 
which policy was in full force and effect. On that day both the dwelling and 
the barn were destroyed by fire, and this action was filed by plaintiff against 
defendant in the Washington circuit court on May 18, 1928, to recover the total 
amount of insurance contained in the policy. It was alleged in the petition that 
the dwelling house was entirely consumed by the fire, and that fact was testified 
to and was uncontradicted in the testimony. The barn was not entirely consumed 
by the fire, but the roof was completely burned, the inside walls scorched and 
burned, and the few remaining upright portions of the wall we:e, according to 
the proof, totally worthless for any purpose except, perhaps, kindling wood; and 
under the settled rule and a number of opinions of this court it was totally destroyed 
for any purpose for which it was constructed and was thereby a “total loss” 
within the meaning of the policy. 2 C. J. 349, § 447; Springfield F. & M. Ins. 
Co. v. Shapoff, 179 Ky. 804, 201 S. W. 1116; Thuringia Ins. Co. v. Malott, 111 
Ky. 917, 64 S. W. 991, 23 Ky. Law Rep. 1248, 55 L. R. A. 277, and Palatine Ins. 
Co. v. Weiss, 109 Ky. 464, 59 S. W. 509, 22 Ky. Law. Rep. 994. 

The answer as amended consisted of four paragraphs: (a) A denial of some 
of the material averments of the petition; (b) that no proof of loss was furn- 
ished by plaintiff as required by a condition in the policy before action could be 
maintained thereon; (c) a violation of the condition in the policy against a change 
of interests of the insured therein; and (d) fraudulent concealment by plaintiff 
at the time the policy was issued of facts material to the risk, in violation of a 
condition contained in the policy. Subsequent pleadings, demurrers, and motions 
made the issues, and upon trial the jury under the instructions of the court 
returned a verdict for plaintiff for $600, the amount of the insurance on the 
dwelling, and $250 damage to the barn, a total of $850. Defendant’s motion for 
a new trial was overruled, and from the judgment pronounced on the verdict it 
prosecutes this appeal, insisting as grounds for reversal upon the defenses (b), 
(c), and (d) contained in its answer, all of which were overruled by the court, 
except defense (b), to which a plea of waiver was interposed by plaintiff and 
found by the jury against defendant under an instruction to which complaint is 
made on this appeal. The grounds argued and relied on for reversal by counsel 
for defendant will be disposed of in the order named. 

It is strenuously insisted that there was no evidence to submit, or for the 
jury to find, that defendant had waived the formal proof of loss, the absence of 
which was relied on in defense (b); but we are not inclined to agree with that 
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contention. The insured, at the time of the fire, was sick, and confined to his 
bed, and he made his wife, Mrs. Weekley, his agent to look after ana negotiate 
a settlement of his claim under the policy. She testified that she approached the 
local agent and notified him of the fire and its results, and that he, in substance, 
told her that he would look after it and adjust the loss. He was dilatory in that 
respect, and she called on him a number of times and testified that the agent told 
her that the adjuster had visited the place of the fire and would settle the loss 
as soon as he could reach it in the discharge of his multiplied duties, and that 
she was neither requested to make out a proof of loss, nor was she furnished a 
blank for that purpose, and that such assurances were, in substance, given her 
by the local agent on a number of occasions. She had no conversation with the 
adjuster of defendant but was informed, as she stated, by the agent that the 
adjuster had been upon the scene and concluded and promised as above indicated. 
The agent admitted visiting the scene of the fire with the adjuster and that “the 
loss was a total loss.” He furthermore said: “I told her he (the adjuster) was 
looking after the loss.” But he denied that he told Mrs. Weekley that he, as 
agent, or the adjuster, would settle and adjust the loss. He also admitted that 
he told plaintiff’s wife that he had received a letter from the adjuster in which 
the latter stated that he had been detained, and giving the date when he would 
be in Springfield to look after the loss; but he did not testify that he notified 
the plaintiff or his wife when the adjuster did arrive. 


[2-4] Matters ran along until five months had elapsed from the time of the 
fire, without any requirement of proof of loss and without any objection to the 
settlement of the claim on any such ground. On the contrary, if the assurances 
testified to by Mrs. Weekley were true, they were sufficient in law to constitute 
a waiver of proof of loss as a condition precedent to the filing of this action 
to recover on the policy. 26 C. J. 403, pars. 516, 517, and Kenton Insurance Co. 
v. Wigginton, 89 Ky. 330, 12 S. W. 668, 11 Ky. Law Rep. 539, 7 L. R. A. 81. 
However, the instruction given by the court submitting to the jury the issue of 
waiver is complained of, and we think justly so. Instruction No. 1 given by 
the court directed a verdict for plaintiff, unless the jury should believe that he 
failed to furnish proof of loss within 60 days from the date of the fire as 
required by the policy, and instruction No. 2 (the one complained of) told the 
jury that, although it might believe that the plaintiff did not furnish proof of 
loss as indicated in instruction No. 1, still it should find for him if it believed 
from the evidence “that defendant waived or dispensed with proof of loss,” 
without submitting any fact or facts that would constitute in law a waiver or 
dispensing with such proof. In other words, the instruction left it to the jury 
to determine and say what, according to the views of its members, was sufficient 
to create a waiver or to dispense with the requirement for proof of loss. 


It is the universally declared rule that what facts are necessary to create a 
waiver is a question of law; but, whether such facts were or not true, if denied, 
is a question to be determined by the jury under proper instructions, and clearly 
an instruction that does not submit what facts would constitute a waiver is lacking 
in legal requirement. 40 Cyc. 270, and 27 R. C. L. 912, § 7. The texts in the 
two cited publications clearly state the rule, in substance, as above indicated, and 
it is adopted and followed by all courts so far as we are aware. The court 
therefore erred in not submitting to the jury the facts testified to by Mrs. Weekley 
as constituting the waiver relied on by plaintiff, and directing it to find the exist- 
ence of the waiver if they believe those facts; otherwise to reject the relied on 
waiver and to return a verdict for defendant; and if so returned on this ground 
alone for the failure of plaintiff to furnish such proofs of loss and the failure 
of defendant to waive it the jury will so state in its verdict, and if so done the 
court will dismiss the petition without prejudice. 


[5] The foundation for defense (c) was and is that after the issuing of the 
policy there was a judgment rendered by the Washington circuit court directing 
the sale of the property to satisfy some liens on it, and that the property had 
been advertised by the master commissioner pursuant to directions in that judg- 
ment; but before the advertised day of sale the fire occurred and destroyed the 
insured buildings, and it is insisted that the judgment directing the: sale ipso facto 
worked a “change of interest” of the insured in and to the property so as to 
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forfeit the policy under one of its provisions against such a change, and the only 
Kentucky cases relied on in support of that contention are Ohio Valley Fire & 
Marine Insurance Co. v. Skaggs, 216 Ky. 535, 287 S. W. 969, 970; Niagara Fire 
Insurance Co. v. Mullins, 218 Ky. 473, 291 S. W. 760; and Cook’s Adm’r v. Franklin 
Fire Insurance Co., 224 Ky. 360, 6 S. W. (2d) 477. 

In the Skaggs Case the defense now under consideration was not involved, 
since the question there was a reliance on a condition in the policy rendering it 
void “if the interest of the insured be other than unconditional and sole owner- 
ship; or if the subject of insurance be a building on ground not owned by the 
insured in fee simple.” The facts constituting a violation of that condition in 
that case, and which were undenied, deprived the insured of sole and unconditional 
ownership of the insured property. It not only had that effect, but it likewise 
served to create’a “change of interest” of the insured in the involved property. 
But the opinion nowhere intimated that a mere judgment for the sale of the prop- 
erty would create such a “change of interest” as would avoid the policy under 
a similar condition to the one here relied on. On the contrary, the opinion in 
the Cook Case held, in effect, that such a judgment in and of itself would not 
create such a “change of interest’ as would forfeit the policy under the same 
or similar condition that we now have under consideration. However, in that 
case the master commissioner had executed the judgment by selling the property 
and accepting the bid of the purchaser and taking from him the purchase bond, 
which we held did constitute such a change of interest as to forfeit the policy under 
a similar condition to the one now being discussed. 


On the contrary, the opinion in that case referred to the cases of Springfield 
Fire & Marine Insurance Co. v. Phillips, 16 Ky. Law Rep. 352, 390, and German 
Fire Insurance Co. v. Duncan, 140 Ky. 27, 130 S. W. 804, the opinions in which 
expressly denied the contention of counsel herein under this defense, and said 
that a judgment for the sale of the property or any step in the progress of negotia- 
tions for its sale, not amounting to a deprivation of title in the insured, would not 
create such a “change of interest” as to forfeit the policy under such a con- 
dition. The Mullins Case is no more applicable in support of this defense than 
the other two relied-on domestic ones which we have briefly discussed. We there- 
fore conclude that this defense is not available and was properly disallowed by 
the trial court. 


[6] Under defense (d) it is contended that at the time of the tssuing of the 
policy an action to enforce liens on the property was then pending, and that it 
was the duty of plaintiff to disclose to defendant or its agent that fact, and which 
duty it is claimed arose under a condition in the policy saying: “This Policy being 
based upon the mutual good faith of the parties hereto, it is understood and agreed 
that any fraud or attempted fraud or false swearing by the insured or person or 
persons authorized to represent the insured, affecting any matter refative to this 
insurance or the subjects thereof, whether before or aiter the loss or damage, 
shall cause a forfeiture by the insured of all claims against this Company and 
be a complete relinquishment to any right of recovery for loss or damage under 
this entire Policy.” 

In the first place, we seriously doubt if the language of that condition has 
any application to facts in existence, and not inquired about, at the time the policy 
was issued; or, in other words, that it applies only to facts and conditions arising 
subsequent to the issual of the policy. But if it should be conceded that it refers 
to facts existing at the time of the making of the insurance contract, then we do 
not conclude that the mere pendency of an action to enforce a lien upon the prop- 
erty is such a material fact as is contemplated by the language of the relied on 
condition, so as to work a forfeiture of the policy if the insured did not disclose 
the fact of such pending action when not inquired of concerning it by the insured. 
We cannot conceive that the pendency of an action to enforce a Hen would or 
could create any greater moral hazard to the preservation of the property than 
the mere existence of the lien without an action filed to enforce it; and this and 
other courts are quite unanimous in their conclusions that the failure to disclose 
an existing incumbrance, when not inquired about, is not the concealment of a 
material fact so as to avoid or forfeit the policy under similar conditions to the 
one now under consideration. That holding, with reference to exfsting incum- 
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brances at the time of the obtention of the policy, is quite universal, and we deem 

it unnecessary to cite cases either foreign or domestic in support thereof. There 

is no pretense that any inquiry was made of plaintiff concerning either incumbrance 
or pending actions to enforce them. 

The case of Home Insurance Co. v. Allen, 93 Ky. 270, 19 S. W. 743, is relied 
on in support of this defense, and it is contended that the opinion in that case 
is conclusive of it in favor of defendant. In that case the insured, after his pvlicies 
were issued, conveyed the insured property to his wife, following which a creditor 
brought an action against him and his wife and attached the property as that 
of the insured husband and alleged that the conveyance to his wife was in fraud 
of his creditors including plaintiff therein. After that, the insured procured the 
policy to be transferred to his wife, without disclosing the attack made by the 
suit filed against him attacking her title, and this court held that it was his duty 
at the time of his assignment of the policies to disclose that fact, and that his 
failure to do so forfeited the policy under its provisions. We are utterly unable 
to find a parallel between the facts of that case and those in this one. No attack 
had been made in this case at the time of the issuing of plaintiffs policy upon 
his title, as was true in the Allen Case. Conditions, so far as his title was con- 
cerned, were the same in law as if no action had been filed to foreciose the lien; 
for, until ‘the sale of the property defendant could pay his debt and satisfy the 
incumbrance just as he could have done if no action had been filed to enforce 
the lien, and the existence of the incumbrance at the time of the Issuing of the 
policy is not relied on as a defense, nor is it anywhere intimated that defendant 
did not have knowledge of it. The filing of the action to enforce the lien by plain- 
tiff’s mortgagee was but a legal step to realize the amount of that lien and had 
no effect whatever to change the title or interest of the insured to the property 
covered by the policy. No outstanding facts affecting the title or tmpairing it in 
any manner are shown in this case, but which was true in the Allen Case. We 
therefore conclude that the court correctly rejected this defense. 

However, for the error supra in the instructions, the judgment is reversed, 
with directions to grant the new trial and for proceedings conststent with this 
opinion. 

PHILADELPHIA FIRE & M & MARINE INS. CO. ENGLISH. 
Court of Appeals of Kentucky. Feb. 7. 1930, 
24 Southwestern Reporter (2d) 616. 

2. INSURANCE—IN ACTION ON FIRE POLICY, DEFENDED ON 
GROUND THAT STILL INCREASED HAZARD, CASE HELD FOR 
JURY; THERE BEING SOME EVIDENCE THAT STILL WAS IN- 
STALLED WITHOUT PLAINTIFF'S KNOWLEDGE. 

In action on fire policy, defended on ground that maintenance of moonshine 
still in house increased hazard, evidence held sufficient to take case to jury; there 
being some evidence tending to show that plaintiff did not know that still was 
installed. 

(For other cases, see Insurance, Dec. Dig. § 668[9].) 


3. INSURANCE—INSTRUCTION FOR INSURER UNDER FIRE POLICY, 
IF STILL CAUSING FIRE WAS LOCATED IN HOUSE WITH KNOWL- 
EDGE OR CONSENT OF INSURED, HELD ERRONEOUS FOR US- 
Ha “CONSENT” INSTEAD OF “BY MEANS WITHIN THE CON- 

ROL.” 

In action on fire policy, instruction that jury should find for defendant, if 
still was located in house with knowledge or consent of plaintiff and fire was 
occasioned by such still, held prejudicially erroneous for use of word “consent” 
instead of “by means within the control.” 

(For other cases, see Insurance, Dec. Dig. § 669[4].) 

4. INSURANCE—COURT, IN CONNECTION WITH INSTRUCTION FOR 
INSURER UNDER FIRE POLICY, IF STILL WAS IN HOUSE BY 
MEANS WITHIN CONTROL OF INSURED, SHOULD ALSO STATE 
WHAT WOULD BE MEANS WITHIN HIS CONTROL. 

In action on fire policy, court, in connection with instruction that Jury should 
find for defendant, if still was located in house with knowledge or by means within 
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control of plaintiff, and fire was occasioned by such still, should have also told 
jury what, under evidence, would be means within plaintiff’s contro’. 


(For other cases, see Insurance, Dec. Dig. § 669[4].) 


5. INSURANCE—IF INSURED EXERCISING ORDINARY CARE SHOULD 
HAVE KNOWN ABOUT STILL IN HOUSE CONTAINING INSURED 
GOODS, STILL WAS OPERATED “BY MEANS WITHIN HIS CON- 
TROL,” 

If insured in exercise of ordinary care under facts known to him should 
have known that still had been installed in house in which insured goods were 
located, and that such still was being operated, it was being operated by means 
within his control. 

(For other cases, see Insurance, Dec. Dig. 333[1].) 


6. INSURANCE—REPLY TO AMENDED ANSWER, DENYING THAT 

PLAINTIFF FURNISHED PROOF OF LOSS, HELD UNNECESSARY, 

IN VIEW OF ALLEGATIONS OF PETITION. 

No reply was necessary to third amended answer in action on fire policy 
denying that plaintiff had furnished proof of loss, where plaintiff had alleged 
in his petition that proof of loss had been prepared and delivered to defendant, 
and that defendant had denied liability. 

(For other cases, see Insurance, Dec. Dig. § 641[1].) 


7. INSURANCE—DENIAL OF LIABILITY WAIVES PROOFS OF LOSS. 

Denial of liability by insurer under fire insurance policy is w..iver of necessity 
for proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

Appeal from Circuit Court, McCracken County. 

Action by C. A. English against the Philadelphia Fire & Marine Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reverse, with direc- 
tions. 

Squire R. Ogden and Gordon & Laurent, all of Louisville, and Wm. F. Mc- 
Murry, Jr., of Paducah, for appellant. 

C. C. Grassham, of Paducah for appellee. 

REEs, J. Appellant issued and delivered to appellee a fire insurance policy insur- 
ing furniture and other personal property located in a house then occupied by 
appellee in West Frankfort, Ill. The furniture was destroyed by fire on December 
2, 1927, and appellee instituted this action in the McCracken circuit court to recover 
on the policy. There was three trials in the lower court. The jury on each of 
the first two trials disagreed. On the third trial the jury returned a verdict in 
favor of the plaintiff for $1,000, and the defendant has appealed. 

Appellee resided in West Frankfort, Ill., about 18 months. Several months 
before the fire he rented a house located on East St. Louis street in West Frank- 
fort, and it was in this house that the household goods covered by the policy of 
insurance were located when the fire occurred. On November 17, 1927, appellee 
C. A. English, moved with his family to Paducah, Ky. He left his sister, Laura 
Triplett, who had lived with him for a number of years and his brother, Fred 
English, in possession of the house in West Frankfort, Ill. He left his household 
goods in West Frankfort when he went to Paducah. The house was a two-story 
trame structure in front. In the rear, and so connected with the house as to 
form a part of it, was a one-story extension with a small attic above it. 

About midnight on December 2, 1927, a fire was discovered tn the house. The 
rear part of the building was on fire, and at the time of its discovery the fire 
appeared to be confined to the attic. The fire department was notified, and the 
fire was extinguished, but only after considerable damage had resulted. The mem- 
bers of the fire department left the building about 1:30 o’clock on the morning 
of December 3, and about 3 o’clock on the same morning it was «fscovered that 
the house was on fire again and the fire was again extinguished. The firemen 
found a moonshine still and nine barrels of mash in the attic of the rear wing 
of the house, and from the evidence it is clear that the fire was caused by the 
operation of the still. After the first fire had been extinguished an employee of 
the gas company in West Frankfort attempted to shut off the gas supply from 
the house by closing a valve located near the meter. At the second fire gas 
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escaping from a pipe near the still was found burning, and upon investigation it 
was discovered that a pipe had been so constructed as to take gas trom the gas 
main around the meter and carry it to the attic and made the gas from this 
source available for the operation of the still without passing through the gas 
meter. C. A. English had paid the rent on the house up to and including the time 
of the fire. 

The insurance company’s principal defenses were (1) that the maintenance 
and operation of the moonshine still in the house increased the hazard and rendered 
the policy void under the following provision of the policy: “This entire policy 
* * * shall be void * * * if the hazard be increased by any means within the 
control or knowledge of the insured;” and (2) that the plaintiff intentionally set 
fire to and burned the property insured under the policy. 


[1] We will first dispose of a preliminary question involving the right of the 
plaintiff to prosecute the action in the McCracken circuit court. ‘he defendant 
filed an answer in abatement and moved the court to stay the prosecution of the 
action on the ground that it was vexatious, in that it was brought outside the 
jurisdiction where the fire occurred; outside the jurisdiction in which the plaintiff 
actually resided; and outside the jurisdiction where the witnesses lived. Evidence 
was heard on this phase of the case, and the motion was overruled. In support 
of its contention that the motion should have been sustained, appellant relies upon 
Reed’s Adm’x v. I. C. Railway Co. 182 Ky. 455, 206 S. W. 794. The facts in that 
case were that Reed received injuries that resulted in his death while In the employ 
of the railroad company as a laborer in its yards in Paducah, Ky. Reed’s admin- 
istratrix brought suit in a circuit court in the state of Minnesota against the rail- 
road company to recover damages for the death of her intestate. Suit was brought 
under the Federal Employers’ Liability Act, which provides that an action may 
be brought in a Circuit Court of the United States in the district of the residence 
of the defendant, or in which the cause of action arose, or in which the defendant 
shall be doing business at the time of commencing such action, and the act has 
been construed as permitting the action to be brought in a state court at any place 
where it might be brought in a Circuit Court of the United States. It was held 
in the Reed Case that the administratrix could have filed her suit for damages 
and obtained a speedy trial with little expense and inconvenience to herself or the 
company or the witnesses for either, and that it was clear that she was induced 
to bring the suit in Minnesota in order that the railroad company might be sub- 
jected to great and unnecessary expense and for the purpose of vexatiously haras- 
sing and annoying it, and she was enjoined from prosecuting the action in the 
Minnesota court. 


However, the facts in the instant case are clearly distinguishable from the 
facts in the Reed Case. The evidence shows that C. A. English, except for a 
few years, had always resided in or near Paducah, Ky. He left West Frankfort, 
Ill., with his family on November 17, 1927, and both at the time of the fire and 
the institution of this action, was residing in Paducah. West Frankfort, IIl., is 
approximately 90 miles from Paducah. The majority of the plaintiff’s witnesses 
were residents of Paducah, and it cannot be said that he brought this suit in 
this state for the purpose of vexatiously harassing and annoying the defendant. 
It is a transitory action, and he had the right to bring the action in McCracken 
county, Ky., where he resided and in which the defendant was doing business at 
the time the action was instituted. It follows that the action of the trial court 
in refusing to enjoin the plaintiff from prosecuting his action in the McCracken 
circuit court was proper. 


As other grounds for reversal it is urged that (1) the court should have 
given a peremptory instruction for defendant, because the evidence conclusively 
shows that the plaintiff was in possession and control of the property in which 
the moonshine still was operated; (2) the instructions are erroneous; (3) the 
verdict is flagrantly against the weight of the evidence; (4) the plaintiff failed 
to comply with the provision of the policy requiring him to furnsh proof of loss, 
and the action cannot be maintained until he complies with the policy provision. 

[2] Grounds 1 and 2 will be disposed of together. In order to show that 
the plaintiff was in possession and control of the house in which the insured 
property was located, and that the moonshine still was operated with his knowl- 
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edge and by means within his control, defendant introduced a number of witnesses 
to show that the plaintiff was in the house at the time the fire occurred. He 
had testified that he had never been in West Frankfort, IIl., after he left on No- 
vember 17, 1927. G. H. Cremeens and his wife and family lived next door to 
C. A. English and had lived there for 7 or 8 months before the fire. Mrs. Cre- 
meens testified that shortly after the fire started the plaintiff, his sister, Laura 
Triplett, and his two brothers, Fred English and Gus English, and Mrs. Fred 
English came to her house. The two women spent the night in the Cremeens 
home but the plaintiff and his two brothers stayed in the house about 15 minutes 
and left. She stated that she had lived next door to C. A. English for several 
months and knew him well. She also stated that she saw C. A. English two or 
three times before the fire and after he had taken his wife and family to Paducah. 
Chas. W. Langley, captain of the Salvation Army corps in West Frankfort and 
a member of the volunteer fire department, testified that he had known the plain- 
tiff, C. A. English, for 18 months before the fire, and that he saw him at the 
fire and talked with him for about 5 or 10 minutes. Walter Campbell also a member 
of the volunteer fire department, testified that he knew the plaintiff and saw 
him at the fire. A number of other witnesses testified that they saw plaintiff in 
West Frankfort a few days before the fire. The plaintiff testified that the still 
was not in the house when he left West Frankfort on November 17, and that it 
was not placed there with his knowledge or consent, and that he was never in 
West Frankfort after November 17, 1927. Several members of his family testi- 
fied that he was in Paducah when the fire occurred. Thus it will be seen that 
there was some evidence tending to show that appellee was not in West Frankfort 
after November 17, 1927, and that the still was installed without his knowledge 
and by means not within his control. The appellant, therefore, was not entitled 
to a peremptory instruction to find for it but whether or not the verdict is flagrantly 
against the evidence is not now determined. : 

[3-5] she court gave the following instruction: “If you shall believe from 
the evidence that the still mentioned in the evidence was at the time of the fire 
located in the house in which plaintiff's household goods were located, with the 
knowledge or consent of plaintiff, and that the fire complained of was occasioned 
by said still or the operation thereof; or if you shall believe from the evidence 
that plaintiff procured the burning of the house goods mentioned in the evidence, 
then the law is for the defendant and you will so find.” 


In lieu of the word “consent” in the above instruction, the words “by means 
within the control” should have been used, and the instruction as given was preju- 
dicially erroneous. The court also should have told the jury what, under the 
evidence, would be means within his control. See Colker v. Connecticut Fire 
Insurance Co., 224 Ky. 837, 7 S. W. (2d) 502. The word “consent” added nothing 
to the instruction, but the still might have been operated by means within the 
plaintiff's control and yet without actual knowledge on his part. If, in the exercise 
of ordinary care, under the facts known to him, he should have known that the 
still had been installed and was being operated, then it was being operated by 
means within his control. Colker v. Connecticut Fire Insurance Company, supra. 
We conclude that defendant’s motion for a peremptory instruction was properly 
overruled, since there was some evidence contradictory of the evidence which 
tended to show that the still was being operated with plaintiff’s knowledge or by 


means within his control, but that the instruction as given was prejudicially er- 
roneous. 


[6,7] It is also insisted that plaintiff failed to comply with the provision of 
the policy requiring him to furnish proof of loss, and that the action cannot be 
maintained until he complies with the policy provision. A proof or toss supposedly 
filed and sworn to by C. A. English was delivered to the insurance company within 
60 days after the fire. On the first or second trial it developed that his sister 
Laura Triplett, made out the proof of loss and signed the name of C. A. English 
and appeared before a notary public and was sworn as C. A. English. On the 
last trial defendant filed a third amended answer in which it denied that plain- 
tiff has furnished a proof of loss. No reply to the third amended answer was 
filed, but none was necessary, as plaintiff had alleged in his petition that the proof 
of loss had been prepared and delivered to the defendant, and also that defendant 
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had denied liability. The third amended answer made an issue. Ptaintiff’s sister 
testified that she prepared, signed, and delivered the proof of loss at his request, 
and whether or not under the circumstances it was sufficient need not be deter- 
mined, since a denial of liability is a waiver of the necessity for proofs. Staples 
v. Continental Insurance Company, 223 Ky. 842, 5 S. W. (2d) 265. There was 
evidence for the plaintiff that defendant had denied liability, and there was no 
evidence to the contrary. 

All questions not discussed are reserved. 

For the reasons indicated the judgment is reversed, with directions to grant 
appellant a new trial and for further proceedings consistent herewith. 


THOMPSON v. ST. PAUL FIRE & MARINE INS. CO. No. 29005. 
Supreme Court of Louisiana. Feb. 3, 1930. 
Rehearing Denied March 5, 1930. 
126 Southern Reporter 689. 
INSURANCE—EVIDENCE ESTABLISHED THAT INSURED DID NOT 

MAKE OR PROCURE ADDITIONAL INSURANCE WITHIN CLAUSE 

RELATING THERETO. 

Evidence in suit to recover on fire insurance policy held sufficient to establish 
that insured therein had not made or procured an additional policy of insurance 
within meaning of clause of policy in respect thereto. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Twenty-First Judicial District Court, Parish of Tangipahoa; 
Columbus Reid, Judge. 

Suit by Mrs. Olivia Thompson against the St. Paul Fire & Marine Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

John C. Hollingsworth, of New Orleans, and Purser & Magruder, of Amite, 
for appellant. 

Amos L. Ponder, Sr., of Amite, for appellee. 

THOMPSON, J. 

This is a suit to recover the face value of a policy, together with attorney 
fee and 12 per cent. penalty, covering a loss by fire on the dwelling owned and 
occupied by Mrs. Thompson situated just outside the corporate limits of the town 
of Hammond. 

The policy was dated December 8, 1925, and was to be effective from noon 
of that day till noon of December 8, 1926. The policy was for $3,000 and was 
payable only to the insured. A fire occurred on the night of June 28, 1926, which 
completely destroyed the insured building and its entire contents. 

The plaintiff was absent, from home at the time, but there is no intimation or 
suggestion that she was in any manner responsible for the fire. 

There is no dispute as to the amount of the loss and no questions as to the 
proper proof of that loss. 

In January, 1926, the plaintiff obtained a loan on the property for $600 from 
the Florida Parishes Homestead Association, which was secured by a sale to 
and a repurchase of the property from the said association; the said association 
retaining a vendor’s privilege on the property. 

In that transaction Mrs. Thompson agreed to keep the building insured as an 
additional security in favor of the association. 


Thereafter, to wit, on January 20, 1926, a policy for $2000 on the same property 
was issued by the United States Underwriters’ Agency of the United States Fire 
Insurance Company of New York, represented by the Citizens’ Insurance Agency 
through Miss Ella M. Siple of Hammond. La. 


In this last policy it was stipulated that any loss that may be ascertained and 
proven to be due the assured should be payable to the Florida Parishes Association 
as its interest may appear. 

In the policy sued on it was stipulated that the entire policy unless otherwise 
provided by agreement indorsed thereon or added thereto, shall be void if the 
insured now has or shall hereafter make or procure any other contract of insur- 
ance, valid or not, on the property covered in whole or in part by the policy. 





1234 The Insurance Law Journal, Vol. 74 [June, 1930 


It is by virtue of this clause of the policy, and the fact of the issuance of 
the second policy, that the defendant disclaims any liability. 

The lower court found in favor of the plaintiff and rendered judgment in her 
_— tor the amount of the policy with 12 per cent. penalty and $400 attorney 
ees. 

There is no disputed quest'on of law involved, and it is conceded that if Mrs. 
Thompson made or procured the issuance of the second policy, she is barred from 
recovery by the expressed terms of the contract on which she sues. 

It seems that Miss Siple, who issued the second policy, was sent out to the 
plaintiff's home by Mr. Mitchell, who was at the head of the Citizens’ Insurance 
Agency. 

Mitchell suggested to Miss Siple that he thought Mrs. Thompson was in need 

of insurance because of the fact that she was taking out a loan from the home- 
stead on her place, and on this suggestion Miss Siple went out to the house and 
inspected the same for insurance. 
_ Miss Siple said she told Mrs. Thompson that she understood she needed 
insurance and that she (Miss Siple) would like to write it, as she understood 
from the homestead that she had obtained a loan on the property from the home- 
stead. That Mrs. Thompson asked her if she wanted to inspect the property, 
to which Miss Siple replied that she would like to, and that she did inspect the 
house and suggested a valuation of $2,000, to-which value Mrs. Thompson agreed. 
That she returned to her place of business, wrote out the policy for $2,000, deliv- 
ered it to the homestead association, and never thereafter saw the policy. She 
admitted that although the fire occurred nearly six months after this second policy 
was issued, she never received any premium on the policy and none was ever paid 
either by Mrs. Thompson or the homestead association. 

Miss Siple testified further that she sent bills for the premium to Mrs. Thomp- 
son, to which Mrs. Thompson made no reply. This is denied by Mrs. Thompson, 
who says that she was never called on to pay anv premium on this second policy. 

Mrs. Thompson testified that Miss Siple came to her house and told her that 
Mr. Miller of the homestead association had sent her to look over her home. That 
she looked over the place, but said very few words and did not tell her that she 
had come to look over the property for the purpose of placing insurance on it. 
That if she had done so she would have told her that she already had the prop- 
erty insured. That she treated the lady nice, invited her into her home and showed 
her around. That there was no discussion whatever of the value of the prop- 
erty. Mrs. Thompson further testified that Mr. Miller or some one in the home- 
stead office sent the policy out to her and that she sent it back on the very same 
day by a Mr. Pisciotta. She is corroborated in this by the last-named party, who 
testified that at the request of Mrs. Thompson he carried the policy back and 
delivered it to Mr. Miller or someone in the office of the association. 


The testimony of Mrs. Thompson and Miss Siple is the only testimony bearing 
directly on the issue of fact as to whether Mrs. Thompson made or procured 
the second policy within the meaning of the prohibition against additional insur- 
ance. And on this testimony and the record as made up we have no difficulty in 
reaching the conclusion that Mrs. Thompson did not procure such additional insur- 
ance. She already had a policy covering the value of her property. She did not 
ask for it and she did not accept it. She never paid for it, and according to her 
testimony she never was called on to pay for it. 


The most favorable consideration to be given the testimony of Miss Siple is 
that she was sent out to inspect the property and to make an estimate of its value 
on which to issue a policy by her company. She did inspect the property and 
did write the policy. She made the loss payable to the homestead association and 
delivered the policy to that association, but nowhere in her testimony does she 
say that Mrs. Thompson requested the policy or instructed her to make the insur- 
ance payable to the association or to deliver the policy to the association. 


It is true that Miss Siple was led by counsel for defendant to say that Mrs. 
Thompson asked that the place be insured for $2,000 and agreed to the insurance, 
but Mrs. Thompson emphatically denies such statement, and all of the circum- 
stances sustain the truthfulness of that denial and go to show that the insurance 
was procured by the association. 
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We attach no significance to the fact that Mrs. Thompson permitted Miss Siple 
to inspect the property, nor is the fact, if it be a fact, that Mrs. Thompson agreed 
to a value of $2,000 of any importance. 

Mrs. Thompson had the right to assume that Miss Siple was acting in the 
interest and on the behalf of the homestead association and was going to write 
a policy for that association covering its interest. It was perfectly natural to 
allow the agent to inspect the premises and to acquiesce in the valuation suggested 
by the agent for the purpose intended and to attain the object of Miss Siple’s 
Visit. 

Nor is the fact that Mrs. Thompson did not inform Miss Siple that she already 
had insurance of any moment. She was not called upon to give such information 
unless she had been taking or procuring the additional insurance herse¢f. On the 
assumption that Miss Siple was taking the policy for the homestead association, 
it made no difference whether there was anv prior insurance or not. 

If as a matter of fact Mrs. Thompson was attempting to procure a second 
policy as claimed by Miss Siple, it was the duty of the agent to ask her 1f she 
already had a policy, and if she stated that she had then common honesty and 
fair dealing would have required that the agent call Mrs. Thompson’s attention 
to the prohibited clause under which this defense is made. Miss Siple knew 
more about the conditions of insurance policies than did Mrs. Thompson, and we 
cannot assume that she would have deliberately written a policy for her own 
company, which she knew would destroy all prior insurance, without making any 
inquiry as to whether the property was already insured. 

We refer to this merely as a circumstance which corroborates the position of 
Mrs. Thompson that she did not procure, cause to be written, or accept the second 
policy. 

We note the contention of counsel for defendant that the burden is on the 
plaintiff to show that she did not procure or effect the additional insurance only 
to say that if the plaintiff carries the burden of disproving the spectal defense, she 
has sufficiently sustained that burden. 

The judgment appealed from is correct, and is therefore affirmed. 


WIGGIN vy. NATIONAL FIRE INS. CO. 
Supreme Judicial Court of Massachusetts. Middlesex. March 26, 1930. 
170 Northeastern Reporter 795. 


3. INSURANCE—EXPENSES OF ATTENDING HEARINGS IN, AND 
ATTORNEYS’ SERVICES IN DEFENDING, INSURANCE COMPANY’S 
SUIT TO PREVENT AWARD AND REMOVE THIRD REFEREE, 
HELD NOT RECOVERABLE BY LATTER (G. L. c. 175, § 100, as 
amended by St. 1924, c. 406, 8). 

Third referee, appointed by insurance commissioner under G. L. c. 175, § 100, 
as amended by St. 1924, c. 406, § 8, to determine amount of fire loss, held not 
entitled to recover from insurance company expenses of attending hearings in, 
and his attorneys’ services in defending, such company’s unsuccessful suit to pre- 
vent award and remove plaintiff as third referee; statute confining expenses allowed 
to those incurred in reference, though words “for such reference,” in St. 1896, 
c. 137, were omitted from subsequent codifications and amendments while those 
sought to be recovered were such as are usually deemed fully compensated for by 
costs awarded in former proceeding. 

(For other cases, see Insurance, Dec. Dig. § 573.) 


Report from Superior Court, Middlesex County; Frederic B. Greenhalge, Judge. 

Action by Burton H. Wiggin against the National Fire Insurance Company. 
A demurrer to the declaration was sustained, and the case reported. 

Judgment for defendant. 

A. S. Howard, of Lowell, for plaintiff. 

G. B. Rowell, of Boston, for defendant. 

Wart, J. 

The plaintiff was third referee appointed by the insurance commissioner, pur- 
suant to G. L. c. 175, § 100 as amended by St. 1924, c. 406, § 8, to determine the 
amount of loss after a fire on premises insured by the defendant. The statute 
provides that forthwith upon the publication of the award, such third referee shall 
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furnish the company and the insured with a written statement or his claim for 
compensation and expenses; makes the company and the insurea each liable for 
one half the compensation and expenses; and requires that the company shall with- 
hold from the amount of the award one half “the compensation as demanded, or, 
in case of a review, as approved by commissioner, and one half of the expenses, 
of the third referee,” and upon, payment of the balance of the award that it shall 
pay to the referee “the full amount of the compensation to which he is entitled 
and his expenses.” It further provides that a company or insured objecting to 
the compensation demanded may file a petition to review the compensazion with 
the commissioner who shall “approve or disapprove in whole or in part such com- 


pensation, and his decision in respect thereto shall be final and conclusive upon 
the parties.” 


The declaration sets out the appointment, the publication of an award, the 
presentation of a claim for compensation in $825 and expenses amounting to 
$1,061.75, a petition for review by the company, hearing by the commissfoner, and 
an award of $550 as compensation only. It further sets out a copy of the bill 
and of the plaintiff's answer in a proceeding, National Fire Ins. Co. v. William 
F. Goggin (Mass.) 166 N. E. 758, instituted to prevent an award by the referees 
and to procure the removal of the plaintiff as third referee, which, atfer a hearing 
in the Superior Court and appeal to this court, had been dismissed with costs to 
the defendant. It alleged that the costs awarded had been received; that $275 
of the compensation claimed was for attending upon hearings on said cause and 
conferences with his attorneys; and that all the expenses claime@ was money 
paid out for the reasonable legal services and expenses of his attorneys in defense 
of that cause. It admitted receipt of one half the compensation ailowed by the 
commissioner; but charged that the defendant owed the plaintiff one half the 
$275 disallowed as compensation, and one half the $1,061.75 claimed as expenses. 
The Superior Court sustained a demurrer; and the case is before us upon a report 
with a stipulation that if the order sustaining the demurrer was right judgment 
is to enter for the defendant, otherwise the action is to stand for trial. 


[1-3] The statute makes the finding of the commissioner final and conclusive 
on the award of compensation. No appeal therefrom is provided ror. The only 
remedy of the plaintiff is by certiorari in such a case. See Bradley v. Zoning 
Adjustment Board of Boston, 255 Mass. 160, 163, 150 N. E. 892. The plaintiff 
contends that the statute is broad enough to include within the “expenses” of the 
referee which it requires to be paid such charges as here are made. “The word 
‘expenses,’ although broad enough to include counsel fees, is of varying signifi- 
cance, dependent upon the connection in which it is used. * * * The meaning of 
the word must be determined in the light of the end to be attained by the statute 
in which it occurs.” Burrage v. County of Bristol, 210 Mass. 299, 300-301, 96 
N. E. 719, 720. The earliest statutory provision for the payment of the third 
referee in insurance cases was made by St. 1896, c. 137, which enacted that, when 
a third referee was appointed by the insurance commissioner, the insuring com- 
pany or companies should withhold from the award rendered “one half of the 
compensation and expenses of said referee, and the said company or companies 
shall thereupon be obligated to pay to the said referee the full amount of the 
expenses for such reference.” The words “for such reference” have disappeared 
from the subsequent codifications and amendments of the statute (R. L. c. 118, 
$°60;-St. 191], c, 406; G. L..c.-175;$ 100; St. 1923,.c.. 152; St 1924-c, 406. $ 8: 
St. 1927, c. 285) but the purpose to confine the expenses allowed to expense Incurred 
in the reference is manifest. The expenditures here claimed were not incurred 
in fixing the amount of the loss; but in defending the right to act as referee and 
the course of action pursued while so acting. Although they are connected with 
the reference in that the occasion for them would not have arisen had there been 
no reference, they are entirely aside from attendance upon hearings or participation 
in acts directed to the ascertainment of the loss by fire. They are not within 
any definition of expense of reference, laid down in any decision called to our 
attention or of which we are aware. Moreover they are expenses of a successful 
litigant in another proceeding, such as are usually deemed fully compensated for 
by the costs awarded in that proceeding. Newton Rubber Works v. De Las Casas, 
182 Mass. 436, 65 N. E. 816; Faneuil Hall Ins. Co. vy. Liverpool & London & 
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Globe Ins. Co., 153 Mass. 63, 72, 73, 26 N. E. 244 10 L. R. A. 423; Rowland v. 
Maddock, 183 Mass. 360, 67 N. E. 347; McIntire v. Mower, 204 Mass. 233, 90 
N. E. 567. In Stiles v. Municipal Council of Lowell 233 Mass. 174, 123 N. E. 
615, 4 A. L. R. 1365, the costs allowed seem to have been treated like expense 
made necessary by a tortious act. Berry v. Ingalls, 199 Mass. 77, 85 N. E. 191. 
There was nothing tortious in bringing the bill in equity referred to. It is not 
necessary to discuss the law permitting the recovery of counsel fees as damages. 
ea v. County of Bristol supra; Sears v. Nahant, 215 Mass. 234, 239, 102 
. E. 494. 

Here, as in Marshall Fishing Co. v. Hadley Falls Co., 5 Cush. 602, the court 
cannot suppose that the Legislature intended such payments to be expenses of 
a reference. Still less can we believe that compensation for giving attention to 
litigation relating to another subject matter could have been contemplated as com- 
pensation for serving as referee to award a loss by fire. 

The demurrer was sustained properly. In accord with the report there must 
be 


Judgment for the defendant. 


WESTERN ASSUR. CO. v. WEINER. No. 4080. 
Circuit Court of Appeals, Third Circuit. Feb. 11, 1930. 
38 Federal Reporter (2d) 229. 

3. INSURANCE—INSURANCE CONTRACT ON PROOF OF ALL RE- 
QUIRED ELEMENTS WAS ENFORCEABLE, THOUGH NOT IN 
WRITING. 

Fact that insurance contract was not in writing did not make it unenforceable 
where all elements of insurance contract were clearly proved. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

Appeal from the District Court of the United States for the Middle District 
of Pennsylvania; Albert W. Johnson, Judge. 

Suit by Maurice H. Weiner, trading as Weiner’s, against the Western Assur- 
ance Company, removed from state court. Judgment for plaintiff, and defendant 
appeals. 

Affirmed. 

Horace M. Schell, of Philadelphia, Pa., for appellant. 

Arthur S. Arnold, of Philadelphia, Pa., and M. Bernard Hoffman of Read- 
ing, Pa. for appellee. 

Before Buffington, Circuit Judge, and Thomson and Avis, District Judges. 

BurFincton, Circuit Judge. 

In a state court, Weiner, a citizen of Pennsylvania, brought suit against the 
Western Assurance Company, a corporate citizen of Canada, to recover on an 
alleged oral insurance contract on plaintiff’s store for loss by fire of use and 
occupancy. The defendant, a corporate citizen of Canada, removed the case to 
the federal court below. Trial by jury was waived, the facts stipulated, whereupon 
the trial judge made findings of fact that the alleged oral contract was duly 
proved, and entered judgment for the plaintiff. Whereupon the defendant took 
this appeal. 

[1] We here note that the case has been tried and argued on the assumption 
that this Court will consider the case de novo. On the contrary, the judgment 
entered below has the same force and effect as a judgment entered upon a verdict. 
It follows, therefore, that on this appeal this court has but two questions before 
it: First, was there evidence in the case from which the findings of fact could 
be made? And, secondly, was there error in the application of the law to such 
found facts? 

[2] On the trial, no oral proof was given, the facts were stipulated, and they 
were such as warranted the court in finding as a fact what it did, namely, that 
an oral contract was made between the defendant’s duly authorized agent and 
the plaintiff for insurance against the loss of the use and occupancy by the burning 
of the plaintiff’s store; that defendant’s agent noted a binder for the defendant, 
in writing, on a memorandum pad; that the term of insurance was for one year; 
that the amount of indemnity was agreed on as the profits and expenses showed 
by plaintiff's books of account; that the premium was fixed as the rate established 
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by the Underwriters’ Association of the Middle Department of Pennsylvania. 
Without entering further into the details of the stipulation, we are of opinion 
the trial judge had before him stipulated facts which warranted him in finding, 
as he did, that “in the case at hand, the subject matter of the insurance, the dura- 
tion of the risk and the extent of the hazard assumed are certain and definite 
beyond question, and that on these necessary elements of oral insurance there 
was a clear meeting of the minds of the parties.” 

[3] All the elements of an insurance contract being established, the single 
question remains: Was such contract unenforceable because not in writing? As 
no statute requires it should be in writing, it logically follows that, if sufficient 
in its terms and clearly proved, the fact that it was not in writing does not make 
it unenforceable. 

Finding no error here involved, the judgment below is affirmed. 


HARRINGTON vy. AGRICULTURAL INS. CO. OF WATERTOWN, N. Y. 
et al. No. 27748. 
Supreme Court of Minnesota. March 14, 1930. 
229 Northwestern Reporter 792. 
(Syllabus by the Court.) 

1. INSURANCE—APPRAISERS’ AWARD FOR LOSS UNDER FIRE 
POLICY MAY BE SO INADEQUATE OR EXCESSIVE AS TO BE 
SUBJECT TO VACATION FOR FRAUD; FIRE INSURER IS EN- 
TITLED TO JUDICIAL DETERMINATION RESPECTING COVER- 
AGE OF POLICY NOTWITHSTANDING APPRAISERS’ AWARD. 

An award of the appraisers of a loss under a fire insurance policy may be 
so grossly inadequate or excessive as to be in effect a fraud and subject to vaca- 
tion, although no actual fraud is claimed. Furthermore, although the appraisers 
may have determined the coverage of the property, the insurer is entitled to have 
a judicial determination of that question, notwithstanding the award. That is 
but part of his right to have the question of liability judcially determined. 

(For other cases, see Insurance, Dec. Dig. § 574[4, 5].) 


2. INSURANCE—LESSEE’S ONLY RIGHT OF RECOVERY ON OPEN 
FIRE POLICY ON IMPROVEMENTS, WHICH UNDER LEASE BE- 
CAME LESSOR’S PROPERTY, HELD FOR LOSS OF RIGHT TO USE 
PROPERTY FOR REMAINDER OF TERM. 

A lessee procured an open fire policy on “improvements and betterments” made 
by him but which under the lease became the property of the lessor, the lessee’s 
only interest being the right to use them during the relatively short period which 
the lease had to run. Held, that an award, on a total loss, as for full “sound 
value” was erroneous, the lessee’s only right of recovery being for the loss of 
his right to use the insured property for the remainder of the term of the lease. 

(For other cases, see Insurance, Dec. Dig. § 303.) 


Appeal from District Court, Dakota County; W. A. Schultz, Judge. 

Action by R. L. Harrington against the Agricultural Insurance Company of 
Watertown, New York, and others. From an order sustaining general demurrers 
to their separate answers, defendants appeal. 

Reversed. 

Nathan H. Chase, of Minneapolis, for appellants. 

Harry A. Hageman of St. Paul, for respondent. 

Stone, J 

Action on a policy of fire insurance wherein defendants, the insurers, appeal 
from an order sustaining general demurrers to their separate answers. 

Taking as true the admitted allegations of the complaint and the averments 
of the answers, the facts are these. January 17, 1920, plaintiff leased a store prop- 
erty in Minneapolis for a term beginning March 15, 1920, and ending August 31, 
1929. The terms of the lease were such that anything the lessee might add to 
the real estate by way of “improvements and betterments” would become the 
property of the lessor, the lessee’s interest therein being nothing more than the 
right of user for the purposes and duration of the lease. As permitted by the 
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lease, and in order to fit the premises for his own use, plaintiff made improvements 
at a cost of over $12,000. 


September 7, 1927, when the lease had but two more years to run the building 
was damaged by fire. Plaintiff’s loss was covered by the policies, in the Minnesota 
standard form, upon which suit is brought. They insured plaintiff against loss 
or damage by fire to the “improvements and betterments” which he himself had 
made. 


Plaintiff claimed that the loss was total, and its amount the full, intrinsic, or 
“sound value” of the improvements. Defendants failed to agree. An appraisal 
was had, as provided for by the policies. The resulting award allowed plaintiff's 
claim in full—fixing his loss at $11,304.52, the whole “sound value” of the prop- 
erty. The value of plaintiff’s right of user of the insured improvements during 
the remaining two years of the lease does not appear save for an allegation of 
the answers that plaintiff’s “insurable interest” did not exceed $3,500 at the time 
of the fire. The answers further allege, and so we must assume, that the award 
was made on the theory that the policies covered “the full and intrinsic value of 
said improvements and betterments * * * instead of covering solely the value 
of plaintiff’s insurable interest therein.” 


[1] 1. There is no claim of fraud inducing the award or contributing to it. 
But where such an award is so grossly inadequate or excessive as to be in effect 
a fraud, it may be vacated (Kaufman Jewelry Co. v. Insurance Co. of Pa., 172 
Minn. 314, 215 N. W. 65, 431), as where “the referees had no proper appreciation 
of the kind of property with which they were dealing or of the damage done it.” 
For such reasons alone, an award may be so grossly inadequate or excessive as 
to be the equivalent of fraud. Baldinger v. Camden F. Ins. Co., 121 Minn. 160, 
141 N. W. 104. Furthermore, although the appraisers of a fire loss must determine 
what property was covered in order to arrive at the amount of damage, the right 
of the insurer to have a judicial determination of liability includes the right to 
a judicial determination of the coverage of the policy. Itasca Paper Co. v. Niagara 
F. Ins. Co., 175 Minn. 73, 220 N. W. 425.. Under both propositions just stated, 
the answers stated a defense to plaintiff’s cause of action on the award. It was 
error to sustain the demurrers. For that conclusion, our reasons follow. 

[2] 2. The appraisers went upon the theory that plaintiff should have the 
damage to the “improvements and betterments” as such instead merely of the 
damage to his interest therein, the loss of his right to use them as lessee for the 
remaining two years of his lease. Upon that theory alone could there be an 
award for full sound value. Counsel for plaintiff frankly meets that situation 
with the proposition that “in the absence of fraud or mistake, and where not 
otherwise limited by the policy, if the insured has an insurable interest at the 
time the policy is obtained and also at the time of the loss he is entitled to recover 
the whole amount of the loss not exceeding the amount of the insurance, regardless 
of the nature or extent of his peculiar interest.” 26 C. J. 358. Kludt v. German 
Mutual Fire Ins. Co., 152 Wis. 637, 140 N. W. 321, 45 L. R. A. (N. S.) 1131, 
Ann. Cas. 1914C, 609, supports the text. But not all the other cases cited (26 C. 
J. 358, note 58), are of the purport indicated. In Citizens’ Fire Ins. Co. v. Lock- 
ridge 132 Ky. 1, 116 S. W. 303, 20 L. R. A. (N. S.) 226 it is frankly recognized 
that a tenant may be damaged the value of his unexpired term and nothing more. 
(In Hartford Ins. Co. v. Haas, 87 Ky. 531, 9 S. W. 720, 2 L. R. A. 64 open 
insurance in favor of a widow was held to cover her interest in the “building 
destroyed.”) Boston & Salem Ice Company v. Royal Insurance Company, 12 Allen 
(Mass.) 381, 90 Am. Dec. 151, is simply to the effect that a policy of insurance 
upon chattels will not be discharged by an executory contract for the sale thereof, 
and by a receipt of a portion of the purchase money if the title at the time of 
the loss remains in the person insured, the seller. Obviously correct is that result 
for the whole legal title and entire risk of loss was upon the insured. Equally 
inappropriate as authority for the statement in question is Washington Mills Emery 
Mfg. Co. v. Weymouth & Braintree Mutual F. Ins. Co., 135 Mass. 503. There 
the insured was an owner of land who had sold it but had retained the ownership 
of the buildings with the right to remove them. He insured the buildings, and 
the holding was simply that he was entitled to recover their value. 

To rule that an insured may recover regardless of the value of his interest 
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would require, in our judgment, an erroueous construction and application of the 
insurance contract. It would remove it from the class of contracts for indemnity 
against loss, to which agreements to insure must be confined to prevent their being 
gambling contracts and so against public policy. It would change the contract from 
one of pure indemnity into one for gain. This case illustrates the idea. We 
must assume that the value of plaintiff’s interest in the property insured did not 
exceed $3,500. Yet the award was for $11,004.52. It is not a permissible purpose 
of insurance contracts to provide for any such gain in addition to indemnity for 
actual loss. 

“A contract of insurance is a contract of indemnity. When there are no 
limitations as to the amount of the loss, and no stipulated value of the property, 
the insured is to be reimbursed for the actual amount of his loss.” Northwestern 
Mutual Life Ins.’Co. v. Rochester German Ins. Co., 85 Minn. 48, 52, 88 N. W. 
265, 267, 56 L. R. A. 108. “A fire insurance policy is a mere personal contract 
of indemnity against a loss by the person insured.” Imperial Elevator Co. v. 
Bennett. 127 Minn. 256, 261, 149 N. W. 372, 374. “The general principle that 
insurance is to be regarded a contract of indemnity is limited by the rule that 
the parties to the contract may agree on a valuation in advance.” Unton v. Liver- 
pool, London & Globe Ins. Co., 166 Minn. 273, 207 N. W. 625, 627. But we are 
not now dealing with valued policies. The open ones in suit indemnify only against 
“loss or damage.” They should not, by construction, be converted into agree- 
ments to pay not only actual loss but also a substantial profit or premium. They 


would have to be so construed in order to sustain plaintiff’s theory, which there- 
fore we consider unsound. 


What we consider the correct theory of decision was applied in Doyle 
v. American Fire Ins. Co., 181 Mass. 139, 63 N. E. 394, 396. There the insured 
was a husband who had an insurable interest in certain buildings on his wife’s 
land because he was, at the time being, a tenant by the curtesy initiate. He insured 
the property under open policies as though it were his own. The decision was 
that he was entitled to recover for destruction of the buildings “only such a sum 
as will indemnify him for his loss estimated accordingly to the value of his inchoate 
right at the time of the fire.” So also in Tabbut y. American Ins. Co., 185 Mass. 
419, 70 N. E. 430, 102 Am. St. Rep. 353, the conditional purchaser of a piano, 
the legal title of which was reserved by the seller under a conditionai sales con- 
tract, who had insured it in her own name was held entitled to recover only for 
an amount equal to the payments which had been made on, the purchase price. In 
Getchell v. Merc. & Mfrs. M. F. Ins. Co., 109 Me. 274, 83 A. 801, 42 L. R. A. 
(N. S.) 135, Ann. Cas. 1913E, 738, the plaintiff, who had insured the property as 
though it were his own was but a lessee under an oral lease for the life of the 
owner and at a very low rental value. He had made improvements at his own 
expense. It was held that his loss was to be determined by the difference between 
the reasonable rental value and the rental cost to him for the remainder of the 
term, such term to be computed from the life tables and other material evidence. 


For additional cases, some not altogether in accord with our views, see 6 Cooley’s 
Briefs on Ins. (2d Ed.) 5058. 


The results of the rule contended for by plaintiff, were it adopted, would be 
astounding, at least from the viewpoint that the only permissible object of insurance 
is indemnity rather than profit. It would permit the ordinary lessee of real estate, 
even for a short term and without title to or any obligation to replace the buildings, 
to insure them in his own name, and, in case of their destruction, recover thd 
entire value. It would allow a mortgagee or other lienholder to insure the prop- 
erty and recover the full amount of the insurance however much it might exceed 
the debt secured. It cannot be the law that, given an insurable interest, the insured 
may always recover the full amount of the insurance regardless of the value of 
his! interest and the actual loss to him. Such a rule finds its only proper applica- 
tion in cases of total loss under valued policies. 


It is plausible, but not convincing, to argue that the “loss or damage” which 
is the only thing insured against is, according to the policies, “to be estimated 
according to the actual value of the insured property at the time when such loss 
or damage happens.” That means nothing more, in a case of this kind, than that 
the actual value of the property is a factor in determining loss. It is not con- 
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trolling simply because the contract is not for profit but for indemnity only. It 
is to compensate only for loss sustained. Every implication must be against any 
undertaking to pay a premium or profit in addition. 

Order reversed. 


BROWN et al. v. PRESIDENTIAL FIRE & MARINE INS. CO. 
St. Louis Court of Appeals. Missouri. Feb. 4, 1930. 
Rehearing Denied Feb. 19, 1930. 

24 Southwestern Reporter (2d) 206. 


1. INSURANCE—WHERE INSURER GAVE NOTICE OF CANCELLATION 
OF POLICY PROVIDING THAT UNEARNED PREMIUM SHOULD BE 
RETURNED ON SURRENDER OF POLICY, BUT DID NOT RETURN 
UNEARNED PREMIUM, POLICY HELD NOT CANCELED. 

Where insurer issued fire insurance policy providing for cancellation on five 
days’ notice by insurer and return of unearned portion of premium on surrender 
of policy, and thereafter insurer gave notice of cancellation, but did not tender 
return of unearned premium or demand return of policy, policy held not canceled; 
hence insured was liable for fire loss. 

(For other cases, see Insurance, Dec. Dig. § 230.) 

Appeal from St. Louis Circuit Court; Frank Landwehr, Judge. 

“Not to be officially published.” 

Action by Hazel M. Brown and another against the Presidential Fire & Marine 
Insurance Company, Chicago, Ill. Judgment for plaintiffs, and defendant appeals. 
Affirmed. 

Harry C. Willson and Thos. O. Stokes, both of St. Louis, for appellant. 

Max Sigoloff, of St. Louis, for respondents. 

Sutton, C. This is an action on a fire insurance policy covering on plaintiff’s 
household furniture. The cause was tried before the court, without a jury, on an 
agreed statement of facts, made and filed in the cause, and oral admissions made at 
the trial. There was a judgment for plaintiffs for $733.05, including interest, and 
the defendant appeals. 

The policy sued on was issued by defendant insurance company en November 
24, 1925, for a term of three years, in the sum of $1000. On June 15, 1926 defend- 
ant wrote plaintiffs a letter which was sent by registered mail and was received 
by plaintiffs on June 16, 1926, as follows: 

“The Presidential Fire & Marine Insurance Company hereby gives formal 
notice of its intention to cancel policy No. 15312 issued to you in accordance with 
the stipulations and provisions embraced on the printed conditions of said policy. 

“Please take notice that all liability of said insurance company under said 
policy will absolutely cease at noon, June 18, 1926.” 

The premium on the policy was paid at the time the policy was issued. There 
was no tender of the unearned premium, or offer to return it, at the time the 
notice of cancellation was given, or afterwards, prior to the institution of this 
suit. Plaintiffs did not at any time surrender or offer to surrender, the policy 
to defendant. Nor did defendant at any time demand or request of plaintiffs the 
surrender of the policy. After the suit was brought, defendant tendered the 
unearned premium by paying it into court. 

[1] A fire occurred on December 14, 1927, which partially destroyed the insured 
property, resulting in damage to the property in the sum of $687.58. Defendant 
denied liability for the damage, on the ground that the policy had been canceled, 
and thereupon this suit was brought. 

The policy sued on contains the following provision: “This policy shall be 
canceled at any time at the request of the insured; or by the company by giving 
five days’ notice of such cancellation. If this policy shall be canceled as herein- 
before provided, or become void or cease, the premium having been actually paid, 
the unearned portion shall be returned on surrender of this policy or last renewal, 
this company retaining the customary short rate; except that when this policy 
is canceled by this company by giving notice it shall retain only the pro rata 
premium.” 

Defendant assigns error here upon the refusal of its demurrer to the evidence. 
Defendant grounds this assignment on the cancellation of this policy. Plaintiffs 
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say that the notice of cancellation given by defendant was ineffectual, because the 
defendant did not return or offer to return the unearned premium, whereas the 
defendant says that a return of the unearned premium, or offer to return it, was 
not essential, because the plaintiffs did not surrender or offer to surrender the 
policy. Defendant’s view is based upon the policy provision that, if the policy 
be canceled or become void or cease, the unearned premium shall be returned 
“on surrender of the policy.” A like policy provision was under review, by the 
Kansas City Court of Appeals in Chrisman & Sawyer Banking Co. v. Hartford 
Fire Insurance Co., 75 Mo. App. 310, wherein the court, construing the provision, 
said : 

“But it is said that this particular policy provided that the unearned premium 
was to be returned ‘on the surrender of the policy.’ And as the policy was not 
surrendered, it was not necessary to return the premium. We think the return 
of the premium and the surrender of the policy, under the terms of the contract, 
were concurrent acts; that neither could be demanded without the other. But as 
defendant was the party seeking cancellation, it was its duty first to have tendered 
the unearned premium on a surrender of the policy. It then would have done 
all that the contract required it to do in order to place the assured in statu quo. 
So, for this additional reason, we find the defendant without defense to the action.” 

To the same effect are the decisions of this court as follows: Dubinsky v. 
Hartford Fire Ins. Co., 196 S. W. 1045, ande Fox v. Connecticut Fire Ins. Co., 
268 S. W. 393. These cases appear to be in accord with the weight of authority. 
See 5 Cooley’s Briefs on Insurance (2d Ed.) 4608, and cases there cited. 


[2] The cancellation of an insurance policy, though not in the strict sense 
a rescission, since a rescission avoids the contract ab initio, is nevertheless, on 
principle, analogous to a rescission. It is an elementary rule of law that, in the 
rescission of a contract, it is an essential condition precedent to such rescission 
that the party seeking to rescind place the other party in statu quo, by returning 
whatever of value he has received under the contract. Agreeable to this rule, 
it is uniformly held that ordinarily, before an insurance company can make an 
effective cancellation, it must return or offer to return the unearned premium. 
In the present case the insurer made no attempt to return the unearned premium, 
or even so much as a suggestion that it was willing to do so, on surrender of the 
policy. It made no request for the surrender of the policy, or even a suggestion 
or intimation of a desire that the policy be surrendered, but allowed it to remain 
outstanding in the hands of the insured for many months after the notice of 
cancellation was given, and until the loss occurred, without showing any concern 
whatever about its surrender, or any indication of a willingness to return the 
unearned premium. Conduct, showing such willingness to keep the unearned 
premium and to allow the insured to keep the policy, is inconsistent with a can- 
cellation. It was, to say the least, equivocal. 


In a cancellation at the instance of the insurer, the return of the unearned 
premium is fundamental; it lies at the very root of the right to cancel.. True, 
the insurer need not return the unearned premium without the surrender of the 
policy, but it must at least offer to return it on surrender of the policy. It is 
not tolerable to permit the insurer to take an equivocal attitude, so that it may 
say that the policy is in force for the purpose of retaining the unearned premium 
in case no loss occurrs, and may say it was not in force for the purpose of deny- 
ing liability in a case of loss. In the present case, the insured was in possession 
of the policy, and the insurer was in possession of the unearned premium, at the 
time of the loss. The insurer seemed well satisfied with this sftuation until the 
loss occurred. It was then quite willing, of course, to return the unearned premium 
in preference to paying the loss. 


Senor and Muntz v. Western Millers’ Mutual Fire Insurance Co., 181 Mo. 
104, 79 S. W. 687, is relied on by defendant in support of its view. That case 
involved the breach of a condition of a policy which rendered the policy void. 
The breach occurred after the issuance of the policy, without any knowledge of 
the breach on the part of the insurer until after the loss occurred, when the insured 
was insisting upon payment of the loss. There is a very substantial difference 
between the avoidance of a policy by a breach of a condition thereof on the part 
of the insured, especially where knowledge of the breach does not come to the 
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insurer until after the loss, and a case where, as here, the insurer seeks a cancel- 
lation of the policy. 

Terminal Ice & Power Co. v. American Fire Insurance Co., 196 Mo. App. 241, 
194 $. W. 722, also relied on by defendant, is on all fours with the Senor and 
Muntz Case, and what we have said as to the latter case iy applicable to the 
former. 

The Commissioner recommends that the judgment of the circuit court be 
affirmed. 

Per Curiam. The foregoing opinion of Sutton, C., is adopted as the opinion 
of the court. The judgment of the circuit court is accordingly affirmed. 

Becker and Nipper, JJ., concur. ; 

Haid, P. J., absent. 


VOGES v. MECHANICS’ INS. CO. OF PHILADELPHIA et al. No. 27042. 
Supreme Court of Nebraska. April 3, 1930. 
Northwestern, 105. 
1. INSURANCE—LIMITA‘LION OF LIABILITY—ACTUAL LOSS OR DAM- 

AGE—VALUED POLICY ACT. 

Stipulation that insurer should not be liable beyond actual cash value of 
property was valid and determinative of rights and liabilities; stipulation that insurer 
should not be liable beyond actual cash value of property was applicable to losses 
not within scope of valued policy act; loss or damage was ascertainable according 
to actual cash value with proper deductions for depreciation in accordance with 
policy; policy provisions that loss or damage should not exceed cost of repairs was 
merely limitation on amount of recovery (Comp. St. 1922, § 7836). 

(For other cases, see Insurance, Dec. Dig. § 499.) 


Syllabus by the Court. ; 

Policy of insurance in suit construed and the following provision, viz., “This 
company shall not be liable beyond the actual cash value of the property at the 
time any loss or damage occurs, and the loss or damage shall be ascertained or 
estimated according to such actual cash value, with proper deduction for deprecia- 
tion however caused, and shall in no event exceed what it would then cost the 
insured to repair or replace the same with material of like kind and quality,” held 

(a) To be a valid stipulation and determinative of the rights and liabilities 
of the insurer and insured and applicable to losses not within the scope of the 
Nebraska valued policy act; 

(b) That, when applicable, “the loss or damage shall be ascertained or esti- 
mated according to such actual cash value, with proper deduction for depreciation 
however caused”; and 

(c) That the provision, “the loss or damage * * * shall in no event exceed 
what it would cost the insured to repair or replace the same with material of 
like kind and quality,” constitutes merely a limitation upon the amount of the 
recovery, and is not a substantive measure of damages which the insured can 
invoke. 


2. INSURANCE—LOSS OR DAMAGE—ACTUAL CASH VALUE—LIMI- 

TATION ON RECOVERY. 

Policy limiting liability contemplated damages as actual cash value of. building 
prior to fire, compared with actual cash value thereafter. 

Syllabus by the Court. 

As applied to the facts in the present case, the provisions of this policy contem- 
plate that the “actual cash value” of the building as it stood on the ground prior 
to the fire shall be compared with the “actual cash value” of the same building 
at the conclusion of the fire, and that the difference shall be taken as the measure 
of damages, subject, however, to the limitations expressed in the terms of the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 499.) 


Appeal from District Court, Lancaster County; Broady, Judge. 

Action by Omer W. Voges against the Mechanics’ Insurance Company of 
Philadelphia and another. From the judgment, defendant named appeals. 

Reversed and remanded. 

C. C. Flansburg, of Lincoln, for appellant. 
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Andrew P. Moran, of Nebraska City, and R. H. Hagelin, of Lincoln for 
Voges. 

Field, Ricketts & Ricketts, of Lincoln, for Building & Loan Ass'n, 

Heard before Goss, C. J., Rose, Dean, Good Eberly and Day JJ. and Mess- 
more, District Judge. 

EBERLY, J. 

This is an action on a fire insurance policy to recover damages for partial 
loss occasioned by fire, in the building insured, on the 7th day of November, 1927. 
There was a trial to a jury and verdict returned in favor of appellees for the sum 
of $5,432.66. Motion for new trial on behalf of the insurance company was over- 
ruled and judgment for this amount entered. The insurance company appeals. 

The controlling question presented by the record is as to the correctness of 
the measure of damages as defined by the instructions and applied to the evidence 
then before the trial court. In fact, the substantial dispute between the parties 
is even more restricted. It may be said to be limited to the question of damages 
to the rear or south wall of the building insured. The appellees sought to establish 
the damages to this portion of the building, as elsewhere, by proof of the work 
to be done and material needed to repair the building, and their evidence appears 
to be limited to these topics. Assuming this evidence of appellees to be true, it 
establishes only the cost of replacement of the damaged structure which is reflected 
in the verdict returned as the damages suffered and recoverable under the policy. 
In pursuance to this theory the district court instructed the jury: 


“If you find from the evidence that the walls of the building are cracked or 
otherwise damaged by fire or water, or both, to such an extent that they would 
need be torn down and rebuilt, or repairs made to the walls, or any part thereof, 
which such damage and the cost of repairing said walls would be damages for 
which the plaintiff would be entitled to recover;” and also, “That the defendant, 
the insurance company, must accept the building in the condition in which it was 
at the time the insurance policy was written and cannot be heard to complain 
that the building may not have been a solid structure or that there may have been 
some defects in the walls prior to the date of insurance, but such defects can 
only be taken into consideration by you for the purpose of determining that, if 
there were such defects, if the fire and water would have caused more damage 
than if the walls had been solid structure, and, if so, that defendant would be 
liable therefor.” 


In this connection it appears that this building at the time of the fire occasioning 
the damage incurred had been constructed for 55 years. The brick used were soft 
sand brick and the mortar, lime mortar. The rear wall was cracked and: had been 
defective for more than 30 years prior to the date of the fire, and the evidence 
is to the effect that “the building had not been kept in repair.” The effect of the 
litigation thus far is to require the insurance company to replace the wall which 
was defective and damaged prior to the fire by a wall substantially perfect in 
construction and material irrespective of the relative value of each. Thus, in 
truth and in fact, the trial court establishes as a sole substantive measure of damages 
invokable as such by the insured that replacement, under the facts in this case, 
was the measure of recovery. 

There is no substantial dispute between the parties on the fact that the loss 
comprising the cause of action in the present case is partial, and that therefore 
the policy in this case is an open one as contradistinguished from a “valued policy.” 
It also fairly appears that the policy in dispute is “on a form prescribed by the 
department of trade and commerce as nearly as practicable in the form known 
as the New York standard” form ,Comp. St. 1922, § 7836). The terms of this 
policy provide: “This company shall not be liable beyond the actual cash value 
of the property at the time any loss or damage occurs, and the loss or damage 
shall be ascertained or estimated according to such actual cash value, with proper 
deduction for depreciation however caused, and shall in no event exceed what it 
would then cost the insured to repair or replace the same with material of like 
kind and quality; * * * It shall be optional, however, with this company * * * 
to repair, rebuild, or replace the property lost or damaged with other of like 
kind and quality within a reasonable time on giving notice, within thirty days 
after the receipt of the proof herein required, of its intention so to do.” There 
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is no question under the facts appearing in the record that the insurance company 
has not sought to avail itself of the option last quoted. 

With reference to substantially identical policy provisions it has been said: 
“Now, unless it can be shown that they had not the right so to contract, or have 
used terms possessing some other than their ordinary meaning and import, this 
basis for estimating the loss thus established, must control and govern. It is the 
law of the contract established by the parties themselves. Nothing has or can 
be shown, we think, to'countervail their right so to contract in regard to the 
subject-matter mentioned, or which controls the ordinary meaning of the terms 
used by them. This has not and cannot be done. The contract is so plain, that 
interpretation is not needed to arrive at what was meant. The parties meant 
only what they have plainly said.” Commonwealth Ins. Co. v. Sennett, Barr & 
Co., 37 Pa. 205, 78 Am. Dec. 418. The language employed in the policy in suit 
applies to partial destruction of property and prescribes that in such cases “the 
loss or damage shall be ascertained or estimated according to such actual cash 
value, with proper deduction for depreciation however caused.” And solely as 
a limitation of the liability thus expressed appear the words: “And shall in no 
event exceed what it would then cost the insured to repair or replace the same 
with material of like kind and quality.” In support of this conclusion it is to be 
noted that the quoted language is from the “New York standard form,” and due 
to this fact decisions from the appellate courts of that state on this subject have 
a special importance. In consideration of the point suggested, the language quoted 
from the policy in suit was before the appellate court of New York in the case 
of McAnarney v. Newark Fire Ins. Co., 247 N. Y. 176, 159 N. E. 902, 56 A. L. R. 
1149, in which it was determined that the provisions to the effect that the liability 
shall not exceed the cost of repair or of replacement is by its terms merely a 
limitation on the insurance liability, and is not a substantive measure of damages 
which the insured can invoke. See, also, McCready v. Hartford Fire Ins. Co, 
61 App. Div. 583, 70 N. Y. S. 778. 


In the case of Citizens’ Savings Bank & Trust Co. v. Fitchburg Mutual Fire 
Ins. Co., 86 Vt. 267, 84 A. 970, 972, the supreme court of that state in construing 
the identical provision here presented stated as its conclusion: “The policy makes 
the cash value of the building destroyed the basis of ascertainment, taking into 
account its previous depreciation from all causes, and makes the cost of present 
donstruction a mere limitation upon the extent of the recovery. ‘The cost of a 
new building may limit the recovery, but cannot be made a controlling factor in 
the conduct of the inquiry. The cash value of the building destroyed is the funda- 
mental fact to be established, and any evidence which has a legitimate tendency 
to prove that fact is admissible.” And it further declared: “The apparent purpose 
of the provision is to protect the insurer from appreciations of real estate values 
which are not caused by and do not depend upon the cost of construction. ‘The 
policy does not make the cost of replacement the invariable test of actual cash 
value, but limits the recovery in cases where an ascertainment according to actual 
cash value would exceed that amount. * * * The defendant may guard against 
a possible finding in excess of the cost of replacement by introaucing evidence 
of what that cost would be. But it cannot confine the plaintiff to proof of that 
character by making the cost of construction the basis of ascertainment.” 


In the case of Granite State Fire Ins. Co. v. Buckstaff Bros. Mfg. Co., 53 
Neb. 123, 73 N. W. 544, in a case where the character of the property as to 
whether real or personal was in question, the rule was announced that the insured 
“may show the value as it was just before the fire, and its value just after, as 
affording data for the assessment of his damages, without attempting to classify 
the property as real or personal.” 


[1, 2] We therefore conclude that the controlling language heretofore quoted 
from the policy in suit applies to both partial and total losses, and, except as 
governed by our valued policy enactment, to real as well as personal property. 
As applied to a partial destruction of real estate the language: “The loss or damage 
shall be ascertained or estimated according to such actual cash value, with 
proper deduction for depreciation however caused”—contemplates that the “actual 
cash value” of the building as it stood on the ground shall be compared with 
the “actual cash value” of the same building after the conclusion of the fire, anl 
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that the difference shall be taken as the measure of recovery, subject however 
to the limitation expressed in the terms of this policy. It would seem that when 
the owner of a building, damaged through the hazard of fire, has received com- 
pensation for his loss which, together with the then actual cash value of the 
damaged structure after the conflagration, constitutes the equivalent of the actual 
cash value of the building immediately prior thereto, he, as assured, has been 
fully indemnified as contemplated by the terms of his contract. More than this 
he cannot exact. In the present case it would seem obvious that if the plaintiff 
be sustained in his claim for repairs, including the replacement of the rear wall, 
his building will then possess an actual cash value in excess of whaf it had prior 
to the time of the fire. It is evident therefore that the real error committed by 
the trial court was to regard the limitation stated in the terms of the policy, “and 
shall in no event exceed what it would then cost the insured to repair or replace 
the same with material of like kind and quality,” as a substantive measure of 
damages instead of a limitation upon what might be otherwise recovered under 
the terms of the contract. 

It follows, therefore, that the cause must be, and is, reversed and remanded 
for further proceedings consistent with this opinion. 

Reversed. 


STEVENS v. MUTUAL PROTECTION FIRE INS. CO. 
SAME v. MERRIMACK MUTUAL FIRE INS. CO. 
Supreme Court of New Hampshire. Coos. March 4, 1930. 
149 Atlantic Reporter 498. 


1. INSURANCE—KEROSENE OIL BROODER HELD PERMISSIBLE AP- 
PARATUS WITHIN TERMS OF FIRE POLICY PERMITTING USE 
OF KEROSENE OIL “STOVE.” 

Under provisions of fire policy to effect that policy shall be void and inoperative 
if certain burning fluids shall be kept or used on premises insured, except what 
is known as refined petroleum, kerosene, or coal oil may be used for lighting, 
and expressly permitting use of kerosene oil stoves, use of kerosene oil brooder 
held permissible appliance, since word “stove” covers variety of heat-producing 
apparatus employed for various uses, especially where brooder in question did not 
materially differ from ordinary oil stoves. 

(For other cases, see Insurance, Dec. Dig. § 326[1].) 


2. INSURANCE—LANGUAGE OF FIRE POLICY PERMITTING USE OF 
KEROSENE OIL STOVE HELD EQUALLY APPLICABLE TO ANY 
PART OF INSURED PREMISES. 

Language of provision in fire policy permitting use of kerosene oil stove held 
general and equally applicable to any part of insured premises. 
(For other cases see Insurance, Dec. Dig. § 326[1].) 


5. INSURANCE—THAT KEROSENE OIL BROODER WAS LOCATED IN 
BARN HELD NOT, AS MATTER OF LAW, TO AVOID FIRE POLICY 
PERMITTING ONLY USE. OF KEROSENE OIL STOVE. 

Fact that kerosene oil brooder was located in chamber of barn held not, as 
matter of law, to avoid fire policy covering premises under provision rendering 
policy void if premises are put.to various uses, but giving permission for use of 
kerosene oil stove. 


(For other cases, see Insurance, Dec. Dig. § 668[9].) 


6. INSURANCE—GENERALLY, INSURED MAY USE PERMITTED AP- 
PARA TUS AS HE SEES FIT WITHOUT PRECLUDING RECOVERY 
UNDER FIRE POLICY, ABSENT BAD FAITH OR INTENTION TO 
DESTROY PROPERTY. 

In absence of bad faith or intention to destroy property by fire, insured may 
ordinarily make such use of any permitted apparatus as he sees fit without avoid- 
ing right to recover for resulting fire damages, and injury to insured’s property 
occasioned by mere misjudgment or carelessness is one of risks insured against. 

(For other cases, see Insurance, Dec. Dig. § 326[1].) 
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7. INSURANCE—PROVISION AVOIDING FIRE POLICY, IF SITUATION 
OR CIRCUMSTANCES AFFECTING RISK ARE ALTERED, CAUSING 
INCREASE OF RISK, MUST BE GIVEN REASONABLE CONSTRUC- 
TION. 

Provision that fire policy should be void, if without insurer’s assent situation 
or circumstances affecting risk shall be so altered as to cause increase of risk, 
must be given reasonable construction. 

(For other cases, see Insurance, Dec. Dig. § 333[1].) 

8. INSURANCE—PROVISION AVOIDING FIRE POLICY BECAUSE OF 
ALTERATION IN CIRCUMSTANCES CAUSING INCREASE-OF RISK 
HELD TO INTEND SUCH ATERATION AS WOULD MATERIALLY 

AND SUBSTANTIALLY ENHANCE HAZARD. 

Provision avoiding fire policy because of alteration in situation or circumstances 
affecting risk causing increase of risk held to intend such alteration as would 
materially and substantially enhance hazard as viewed by person of ordinary intel- 
ligence, care, and diligence. 


(For other cases, see Insurance, Dec. Dig. § 333[1].) 


9. INSURANCE—WHETHER INSTALLATION AND OPERATION OF 
KEROSENE OIL BROODER INCREASED RISK, AVOIDING FIRE 
POLICY, HELD FOR JURY UNDER CONFLICTING EVIDENCE. 
Whether installation and operation of kerosene oil brooder in barn of insured 

premises constituted alteration in situation or circumstances, causing increase of 

risk under fire policy, held question of fact for jury, if there is competent evidence 
on that issue on which reasonable men might disagree. 
(For other cases, see Insurance, Dec. Dig. § 668[9].) 


10. INSURANCE—WHETHER INSTALLATION OF KEROSENE OIL 
BROODER IN BARN INCREASED RISK, AVOIDING FIRE POLICY, 
HELD NOT TO INVOLVE MATTERS OF SKILL NECESSARILY RE- 
QUIRING EXPOSITION BY PROFESSIONAL EXPERTS. 

__ Whether kerosene oil brooder installed in barn of insured premises increased 

risk so as to avoid fire policy held not to involve matters of skill, necessarily requir- 

ing exposition by professional experts, since oil stoves, if not brooders, have been 
so long in general use that jury may be presumed to be familiar with their use 
and ordinary hazards arising therefrom. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


21. INSURANCE—EVIDENCE SHOWING KEROSENE OIL BROODER 
INSTALLED IN BARN, AND WHICH INSURER CLAIMED 
INCREASED RISK AVOIDING POLICY WAS TYPE COMMONLY 
USED, HELD ADMISSIBLE. 

In actions under fire policies to recover fire damages to barn, where kerosene 
oil brooder was operated in barn, and insurer contended installation and operation 
of brooder increased risk, thereby avoiding policy, evidence showing that brooder 
was of type in common use held admissible. 


(For other cases, see Insurance, Dec. Dig. § 658.) 


Exceptions from Superior Court, Coos County; Oakes, Judge. 

Separate actions of assumpsit by Dean C. Stevens against the Mutual Pro- 
tection Fire Insurance Company and against the Merrimack Mutual Fire Insurance 
Company, tried together. Verdicts for plaintiff, and defendants bring exceptions. 

Judgment on the verdict. 

Two actions of assumpsit, on two insurance policies to recover damages to 
a barn by fire. The actions were tried together, with verdicts for the plaintiff. 
Exceptions were taken by the defendants to the admission of evidence, to the 
denial of a motion for nonsuit, to a refusal to rule as requested, and to the argu- 
ment of counsel. At the close of the evidence, the parties severally excepted to 
the denial of motions in each case for directed verdicts in their behalf; where- 
upon the defendants moved that the jury be dismissed, and that all questions, 
both of law and fact, be decided by the court, and excepted to the denial of this 
motion. All of the defendants’ exceptions were allowed by Oakes, J. The material 
facts appear in the opinion. 
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Edmund Sullivan, of Berlin, for plaintiff. 

Shurtleff & Hinkl y, of Lancaster, and Shields & Conant and David S. Con- 
ant, all of St. Johnsbury, Vt., for defendants. 

Snow, J. 

The policies insured the plaintiff's dwelling and attached stable. The actions 
are for fire damages to the latter. 

It appears to be conceded that the fire originated from a Newtown kerosene 
oil brooder, which, subsequent to the date of the policy, and without the knowl- 
edge or permission of the companies, had been installed by the plaintiff in the 
second story or open chamber of the stable, where it had been in operation for 
about seven weeks. The chamber had a floor space of 24 feet by 28 feet and 
a post of 5 feet, and was open to the roof. Some years before it had been used 
as a hayloft. The brooder was installed upon the floor in one corner of the 
chamber from which the hay and chaff had been swept. Some hay and chaff 
remained in the opposite corner of the room. The brooder consisted of a gal- 
vanized iron hover, shaped like an umbrella, under the center of which was a 
single wick oil burner with a chimney—the wick being supplied with oil from 
an outside one-gallon glass tank through a pipe which passed underneath a grate 
of heavy gauged galvanized iron, upon which the supports of the burner rested. 
The grate was about one and a half inches, and the flame about one foot, above 
the floor. The wick was operated as in an oil stove by a thumb nut which was 
out of reach of the brood. This apparatus was inclosed by a wire fence, which 
left a space of 8 to 10 inches around it, within which the floor was covered about 
one inch deep with planer shavings as a litter for the chicks to run on. The 
brooder was designed to furnish artificial heat for the brood during the fledging 
period, was of modern type, and in common use. It was run q@ay and night, 
and tended by the plaintiff three times a day, morning, noon and evening; the tank 
being filled and the wick cleaned and relighted each evening. 


In the body of each policy appears the provision: “This policy shall be void 
and inoperative during the existence or continuance of the acts or condition of 
things stipulated against as follows.” This clause is followed by a specification 
of the several “acts or condition” referred to, two of which, so far as material 
were: (a) “If, without such [the company’s] assent, the situation or circumstances 
affecting the risk shall * * * be so altered as to cause an increase of such risk”; 
(b) “if camphene, benzene, naptha or other chemical oils or burning fluids shall 
be kept or used * * * on the premises insured, except that what is known as 
refined petroleum, kerosene or coal-oil may be used for lighting.” The rider, upon 
each policy, specifying the property covered, contains’ a recital of several permitted 
rights, among which is the following: “Kerosene Oil Stoves. Permission is given 
for the use of Kerosene Oil Stoves. ” 


In support of their motion for a directed verdict, the defendants contend (1) 
that the brooder, especially in the place installed and manner operated, did not 
come with the permissive clause; (2) that under the admitted or conclusively 
established facts its installation and use, as a matter of law, constituted an altera- 
tion increasing the risk within the terms of the voiding clause. These positions 
call for an understanding of the meaning of the foregoing provisions. 

[1] The clause in the body of the policy avoiding it if burning fluids were 
used, excepting only the use of kerosene oil for lighting, made necessary a further 
provision if the use of such oil was to be allowed for any other purpose. Such 
appears to have been the occasion for the clause (in the rider) expressly permitting 
the use of kerosene oil stoves. As the distinguishing feature of a stove is to 
produce heat, the logical inference is that this clause was designed to add the 
production of heat to the permissible uses of such oil, which without it was limited 
to lighting. The word ‘stove” covers a variety of heat-producing apparatus 
employed for various uses. Neither the name of a particular device nor its adapta- 
bility for a particular use necessarily determines whether or not it is a stove, nor 
is a comprehensive definition necessary here. It is sufficient for this case that 
it could be found that in its function and design, as well as in the essential parts 
of its construction and in its operation, the brooder in question did not materially 


differ from the ordinary oil stove. It was therefore a permissible appliance under 
the terms of the policies. 
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[2-5] As respects the place of its use, the language of this permissive clause 
is general. It is equally applicable to any part of the insured premises. The sug- 
gestion in argument that the court should take judicial notice that it is not cus- 

tomary in this state to use kerosene oil stoves in a barn cannot be followed. 
* The court cannot say from its common knowledge that there is such a customary 
limitation in their use. On the contrary, it is our understanding that such stoves 
are rather commonly used wherever on the premises convenience and economy 
call for the maintenance of only a moderate degree of temperature. There is no 
evidence in support of the asserted limitation. The testimony of the defendants’ 
agent of his understanding that the permissive clause was subject to an unexpressed 
limitation of use to dwellings has no evidentiary value in construing its 
meaning. “The particular and nonconcurring understanding of one of the parties 
is * * * usually immaterial.” McConnell v. Lamontagne, 82 N. H. 423, 425, 134 
A. 718, 719. “The interpretation of an insurance contract, like the interpretation 
of other contracts, depends upon the intention of the parties, ascertained from 
legally competent evidence. For sound reasons, universally recognized in the 
administration of justice, the evidence which is admissible upon the question of 
the meaning or intention of the parties does not include, ordinarily, their parol 
testimony. The point to be determined is not what they in fact intended or expected 
to do, but what they in fact expressed as their purpose in the writing presented 
for interpretation. * * * It is not the province of the court to make contracts 
for parties, or to allow them to change, modify, or abrogate their agreements by 
parol testimony that they did not intend to bind themselves by the terms they 
chose to employ as expressive of their intention.” Marsh v. Insurance Co., 71 
N. H. 253, 254, 51 A. 898, 899; Metropolitan Life Insurance Co. v. Olsen, 81 N. H. 
143, 146, 123 A. 576, 32 A. L. R. 1472. 


It would have been a simple matter to have limited the permission granted 
to the insured’s dwelling, if that had been the intent. The terms of the policies 
permitting the use of oil stoves upon the insured premises being plain and unequi- 
vocal, it is not perceived on what principle evidence of the alleged custom, if 
one existed, could be held admissible to qualify the meaning of such terms. The 
mere fact that the brooder was in the chamber of the barn does not avoid the 
policy as a matter of law. 


[6] As respects the manner of the use and operation of kerosene oil stoves, 
the permissive clause carries no express or implied restriction. Their use on the 
premises is expressly sanctioned. In the absence of bad faith or an intention to 
destroy the property by fire, the insured may ordinarily make such manner of 
use of any permitted apparatus as he sees fit without voiding his right to recover 
for resulting fire damages. Injury to the insured’s property occasioned by his 
mere misjudgment or carelessness is one of the risks insured against. Huckins 
v. Company, 31 N. H. 238, 247; Gove v. Company, 48 N. H. 41, 43, 97 Am. Dec. 
572, 2 Am. Rep. 168; Boston Ice Co. v. Railroad, 77 N. H. 6, 19, 86 A. 356, 45 
L. R. A. (N. S.) 8&5, Ann. Cas. 1914A, 1090; Vance, Ins. 462, 463; Richards, 
Ins. § 257. 

[7] The provision that the policy should be void if without the insurer’s assent, 
“the situation or circumstances affecting the risk shall * * * be so altered as to 
cause an increase of such risk,” must be given a reasonable construction. Janvrin 
v. Insurance Co., 70 N. H. 35, 36, 46 A. 686, 687. In construing the same lan- 
guage, this court there said: ‘From the nature of things, there must necessarily 
be more or less changes in the situation and circumstances affecting fire insur- 
ance risks, which, while they may be said to theoretically increase the risk, yet 
do not materially increase it. It must, therefore, have been intended that this 
contract should be subject to and unaffected by these slight changes, unless we 
are to understand that this clause was expressly designed to avoid the contract, 
and make it fail to accomplish the object sought in all such contracts,—the pro- 
tection of the property described in the policy. While, therefore, a fair construc- 
tion of this clause requires that a material increase in the risk known to the 
assured should avoid the policy to protect the insurer from being liable under 
circumstances entirely different from and much more hazardous than those existing 
at the time of the execution of the policy. yet it does not require that every trivial 
change more or less incident to any piece of property and its surroundings, which 
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does not substantially increase the risk, should avoid the policy, and deprive the 
assured of its protection.” See Moore v. Company, 64 N. H. 140, 142, 143, 145, 
6 A. 27, 10 Am. St. Rep. 384. 

[8, 9] In providing for an avoidance of the policy because of an alteration 
“in the situation or circumstances affecting the risk” which would “cause an increase 
of risk,” the parties intended such alteration as would materially and substantially 
enhance the hazard as viewed by a person of ordinary intelligence, care, and 
diligence. Adair v. Company, 107 Ga. 297, 304, 33 S. E. 78, 45 L. R. A. 204, 73 
Am. St. Rep. 122; Crane v. Company (C. C.) 3 F. 558, 561; Germania Fire Insur- 
ance Co. v. Stewart, 13 Ind. App. 627, 631, 42 N. E. 286; Kircher v. Company, 
74 Wis. 470, 473, 43 N. W. 487, 5 L. R. A. 779; May on Insurance, §§ 218, 219. 
4 Joyce on Ins. § 2207. 

As already appears, oil stoves were expressly permitted, and hence the mere 
installation of one or more after the policies were issued did not render the 
policies void, although the risk was thereby increased. It follows that the only 
issue here based on this clause relates to the manner of their use. Whether or 
not the installation and operation of the brooder in the manner shown constituted 
such an increase in the risk presented a question of fact for the jury, if there 
was competent evidence upon that issue on which reasonable men might disagree. 
Janvrin v. Company, supra; Shepherd v. Company, 38 N. H. 232, 239, 240; Davis 
v. Company, 67 N. H. 335, 340, 39 A. 902. 

[10] The defendants’ assertion, in argument, of the conclusive proof of an 
increase of hazard, is based upon the claim that the testimonial opinions of their 
local agents, viz. that the use of the brooder as installed materially increased the 
risk, are not fairly met by the testimony of the plaintiff and his witness, viz. that 
the brooder was in their opinion no more dangerous than would be an oil stove 
likewise instailed. The latter opinions do not, they say, meet the necessary import 
of the former that the stable chamber was not a proper place for either. This 
argument is predicated upon the erroneous assumption that opinion evidence as 
to the relative hazard is here controlling. Cornish v. Company, 74 N. Y. 295, 
297, 298. The views of these several witnesses were received in evidence under 
our liberal practice of admitting the opinions of laymen when it is found that 
they possess superior knowledge which will aid the jury. State v. Killeen, 79 N. H. 
201, 202, 107 A. 601; Paquette v. Company, 79 N. H. 288, 290, 109 A. 836; Olgiati 
v. Company, 80 N. H. 399, 117 A. 735. 

The issue here, however, did not involve matters of skill, necessarily requiring 
exposition by professional experts. Oil stoves, if not brooders, have been so 
long in general use that the jury may be presumed to be familiar with their use 
and the ordinary hazards arising therefrom. ‘The construction, operation, place- 
ment, and surroundings of the brooder in question were described in the evidene 
in great detail, and the identity of the essential features of brooders and oil stoves 
pointed out and explained. There was abundant evidence, independent of the 
testimonial opinions, to justify the submission to the jury of the issue of whether 
or not the brooder as installed caused a material and substantial increase in the 


fire hazard. ‘There was no error in the denial of the defendants’ motion for 
a directed verdict. 


In support of the exception to the denial of their motion that the jury be 
dismissed, the defendants contend that, each party having made a motion for 
a directed verdict in his favor, the right of either to go to the jury was thereby 
waived, and that thereupon it became the duty of the court to decide all questions. 
Support for this contention is found in the decisions of the courts of a majority 
of the American jurisdictions in which the question has arisen, including the fed- 
eral courts, while the contrary view is sustained by a respectable minority of the 
state courts. See note 18 A. L. R. pp. 1433-1460, where the leading authorities 
pro and con are marshaled and digested. 


The reasoning of the cases supporting the majority view, in brief, is that, by 
making mutual motions for directed verdicts, the parties “assume the facts to 
be undisputed” (Empire State Cattle Co. v. Company, 210 U. S. 1, 8, 28 S. Ct. 
607, 609, 52 L. Ed. 931, 15 Ann. Cas. 70, Williams v. Vreeland, 250 U. S. 295 
298, 39 S. Ct. 438, 63 L. Ed. 989, 3 A. L. R. 1038), or “tacitly” admit “that the 
evidence was free from conflict” (Lindquist v. Company, 22 S. D. 298, 299, 117 
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N. W. 365), “affirmed that there was no disputed question of fact, which could 
operate to deflect or control the question of law” (Beuttell v. Magone, 157 U. S. 
154, 157, 15 S. Ct. 566, 567, 39 L. Ed. 654); that the making of such motions is 
“sufficient evidence of an intention to waive” the right to a jury trial (Share v. 
Coats, 29 S. D. 603, 611, 137 N. W. 402, 403), “constitute a waiver of the right 
to submit questions of fact to a jury” (Redman v. Lasell, 44 S. D. 327, 331, 183 
N. W. 996,998; Lindquist v. Company, supra), in effect amounts to an agreement 
“that the question at issue should be decided by the court” (St. Louis etc., v. Mulkey 
100 Ark. 71, 74, 139 S. W. 643, 644, Ann. Cas. 1913C, 1339; Mehrhof Bros. Brick * 
Mfg. Co. v. Wood [City Ct. N. Y.] 14 N. Y. S. 142), is “necessarily a request 
that the court find the facts” (Beuttell v. Magone, supra), “in effect, is a sub- 
mission of questions, both of law and fact, to the court (Share v. Coats supra, 
29 S. D. 610, 137 N. W. 402, 403), and “clothed the court with the functions of 
a jury” (Thompson vy. Simpson, 128 N. Y. 270, 283, 28 N. E. 627, 630; Second 
National Bank v. Weston, 161 N. Y. 520, 55 N. E. 1080, 76 Am. St. Rep. 283). 


On the other hand, the courts sustaining the minority view hold, in short, that 
such mutual motions do “not amount to a consent that the case shall be taken 
from the jury” (Fitzsimons v. Company, 86 Vt. 229, 233, 84 A. 811, 812; Mason 
v. Sault, 93 Vt. 412, 414, 108 A. 267, 18 A. L. R. 1426; Hayes v. Kluge, 86 N. J. 
Law, 657, 661, 92 A. 358) or “to a submission of the controverted questions of 
fact to the court” (Wolf v. Company, 233 IIl. 501, 506, 84 N. E. 614, 13 Ann. Cas. 
369; Taylor v. Wooden, 30 Okl. 6, 8, 118 P. 372, 36 L. R. A. [N. S.] 1018; 
Farmers’ National Bank v. McCall, 25 Okl. 600, 609, 106 P. 866, 26 L. R. A. 
[N. S.] 217; Virginia-Tennessee Hardware Co. v. Hodges, 126 Tenn. 370, 149 
S. W. 1056); that the motion of each party is “distinct from and adverse to that 
of his adversary,” and that as to each “the only question submitted to the trial 
judge is the question of law” (Virginia-Tennessee Hardware Co. v. Hodges, supra, 
126 Tenn. 378, 149 S. W. 1056, 1058); that “such motions do not indicate any 
agreement or mutual concession by the parties, but rather an irreconcilable differ- 
ence” (Manska v. Company, 191 Iowa 1284, 1286, 184 N. W. 345, 346, 18 A. L. R. 
1430); that they carry no implication of a waiver (Id.; Stauff v. Bingenheimer, 
94 Minn. 309, 312, 102 N. W. 694), but, on the contrary, import an implied request 
that the disputed facts be submitted to the jury (German Savings Bank v. Com- 
pany, 111 Iowa, 432, 436, 82 N. W. 1005). 


These opposing views are directed to the effect of unqualified concurring 
motions for directed verdicts. Courts holding to the majority rule concede that 
it does not apply when a contrary intention is manifest, or where the denial of 
the motion is followed by an immediate request for submission of the facts to 
the jury (Empire State Cattle Co. v. Company, supra; Second National Bank v. 
Weston, supra); while courts supporting the minority rule admit that waiver 
results where all issues are “understandingly submitted to the court at the close 
of all the evidence” (Woodsville, etc., v. Rogers, 82 Vt. 468, 469, 74 A. 85; Seaver 
v. Lang, 92 Vt. 501, 510, 104 A. 877). The defendants’ motion for dismissal of 
the jury here rests solely upon successive motions for direction of verdicts sev- 


erally denied, and therefore presents the narrow question which divides the 
authorities. 


[11-13] It is manifest ‘rom the reasoning of the cases that the disagreement 
in the authorities arises from a difference of understanding as to the nature and 
purpose of a motion for a directed verdict. Such a motion, as its function and 
scope are understood in this jurisdiction, does not admit of the inferences which 
form the necessary basis of the majority view.. There is nothing in the expressed 
or necessarily implied purpose of the plaintiff’s motion for the direction of a 
verdict in his favor that suggests a waiver of any right, or an offer to submit 
the facts to the court. By his motion he says in effect that the evidence is suffi- 
cient to support a verdict for him, and that reasonable men can reach no other 
conclusion. This is an assertion and not a concession. The motion invokes the 
consideration by the court of the validity of this assertion, and nothing more. 
True, the issue thus presented is to be found by the presiding justice as a fact, 
but, because the question is one solely within the province of the court, it is 
called and treated as a question of law. Lee v. Chamberlain, 83 N. H. —, 148 
As 466, and cases cited; Ordway v. Railroad, 69 N. H. 429, 434, 45 A. 243. In 
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reaching his conclusion upon this question of law, the court passes, not upon the 
weight of the evidence, but upon its probative character and conclusiveness. That 
is all the motion asks the court to do, and the motion is addressed to no one 
else. We fail to see in this operation the remotest implication of an offer to 
join with the defendant in submitting the disputed questions of fact:to the court 
in case of an adverse ruling followed by a like motion by his adversary. 

In submitting separate successive motions, each followed by a denial, the 
acts, claims, and purposes of the parties throughout are independent, adverse, and 
antagonistic. Manska v. Company, 191 Iowa, 1284, 1286, 184 N. W. 345, 18 A. 
L. R. 1430; Virginia-Tennessee Hardware Co. v. Hodges, 126 Tenn. 370, 149 S. 
W. 1056. It is true that the position of each is predicated upon the asserted absence 
either of conflicting evidence or of any evidence adverse to him, but this is not 
because of the consensus, but because of the very disparity of their views, in 
which they are diametrically opposed. The plaintiff's assertion of the strength 
of his evidence cannot be construed as a concession of its weakness. Neither 
party concedes, if he is in error in his view as to the want of adverse evidence or 
of the conclusiveness of the evidence in his favor, but there is no conflict therein. 
The contrary is the only natural inference. Fitzsimons v. Company, 86 Vt. 229, 
233, 84 A. 811. It seems to us illogical to hold that any meeting of minds may 
be implied from the separate adverse acts of the parties in pursuance of antagon- 
istic purposes, much less that such acts conclusively import an agreement. 


[14-18] When a plaintiff places a case upon the jury list, he elects his consti- 
tutional right to a jury trial. Until the contrary appears, the presumption is 
that he is persisting in this elected right. It is true that, at any time during the 
trial, he may waive the right. He may do this by express stipulation or by con- 
duct, but in the latter case such conduct must be inconsistent with the right 
already asserted. King v. Hutchins, 26 N. H. 139, 140; Parker v. Burns, 57 
N. H. 602, 604. It must amount to an estoppel. Duval v. Company, 82 N. H. 
543, 546, 547, 136 A. 400, 50 A. L. R. 1276. The claim that a plaintiff has waived 
his jury right at most presents a question of fact for the trial justice. Boyd 
v. Webster, 58 N. H. 336, 337. This fact cannot be found without evidence. The 
only conduct of the plaintiff relied upon to supply the necessity of such evidence 
is his motion for a directed verdict. This is a mere procedural act, and, as such, 
can have “no other evidentiary effect than it was intended to have, and ‘its intended 
effect depends upon and is explained by the ordinary rules of judicial procedure.” 
Cohn v. Saidel, 71 N. H. 558, 569, 53 A. 800, 806. A motion for a directed verdict 
with us is merely the adopted procedural method of invoking a peremptory 
determination by the trial justice of the conclusiveness of the proof in the mover’s 
favor or the want of any evidence adverse to him, and, in case of its denial, a 
first step in the process of preserving his right to a correction of error, if any. 
Its sole purpose being to raise a question of law in behalf of the mover, it is 
unrelated to any subsequent act of his adversary, and carries no unexpressed inten- 
tion which can inure to the latter’s advantage. “Its legal significance as evidence 
is necessarily limited by the purpose of its use.” Cohn v. Saidel, supra. See 
State v. La Rose, 71 N. H. 435, 440, 52 A. 943; Collins v. Benson, 81 N. H. 10, 
11, 120 A. 724; Lafferty v. Houlihan, 81 N. H. 67, 74, 121 A. 92; Smith v. Fellows, 
58 N. H. 169. Since, under our procedure, there is no inconsistency between the 
act of invoking the consideration of the court upon a question of law and the 
continued insistence upon the jury right, such act is no evidence of waiver by 
conduct. Much less is it conclusive evidence of such an intent, upon which alone 
the defendants’ contention here can be sustained. Mutual motions for judgment 
made for the purpose of raising questions of law do not in this state establish 
a waiver of the right to a jury trial as a matter of law. Errol v. Bragg, 64 N. H. 
21, 22, 4 A. 388. The same applies to mutual motions for directed verdicts. The 
defendants’ motion to dismiss the jury was properly denied. 

It is conceded that the defendants’ exceptions to the denial of a requested 
ruling and to the denial of their motion for directed verdicts raise practically 
one and the same question. 

[19-21] The admissibility of opinion evidence to the effect that there was no 
difference in hazard in the use, under like circumstances, of oil stoves and brooders, 
presented a question for the trial justice. As there was evidence of the qualifica- 
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tions of the witnesses, an exception to the ruling raises no question of law. Gard- 
ner v. Company, 79 N. H. 452, 455, 111 A. 317. There was no error in the admission 
of evidence that the brooder was of a type in common use. The defendants’ 
exceptions to the evidence are overruled. 

Counsel for the plaintiff proceeded in his argument on the assumption that 
notice to the companies of the use of brooders on the insured premises, at and 
prior to the date of the policy, could be inferred from the casual and unofficial 
knowledge of the defendants’ agent placing the insurance. Upon being advised 
that it would be ruled, and the jury would be instructed, that neither the agent 
nor the companies had such knowledge, he requested the jury not to consider 
what he had said as evidence of such notice. While counsel reluctantly yielded 
to this apparently unexpected ruling, and with some difficulty adjusted his argu- 
ment to the changed situation, there appears to have been no intentional disobedi- 
ence of the law of the trial (Cavenaugh v. Corporation, 79 N. H. 186, 106 A. 
604) ; nor do we discover any statements of fact which were not in evidence or 
might not reasonably have been thought to be inferable therefrom. 

[22] Exception was also taken to the following statements in the plaintiff’s 
argument: “My client is damaged $500, and these defendants are rrying to get 
out of it on a technicality * * * it is not a legitimate defense.” The objection was 
to the use of the words which we have italicized. It is apparent from the context 
that this language was addressed to the defenses that a brooder was not an oil 
stove within the terms of the policy, and that the general permission to use such 
stoves did not include their use in the barn chamber. The word “technicality” 
was used in its more popular sense, as charging the use of “a quibbling nicety” 
in interpreting the language of the policy. Marsh’s Thesaurus Dict. The words 
were but forcible characterizations, from the plaintiff’s viewpoint, of the defendants’ 
position as to the law. Davis v. Avery, 81 N. H. 219, 220, 123 A. 699; State v. 
Bozek, 81 N. H. 277, 278, 124 A. 666; Williams v. Railroad, 82 N. H. 253, 132 
A. 682. 

Neither exception to the allowance of the arguments can be sustained. 

Judgment on the verdict. 

All concur. 


NATIONAL GUARANTY FIRE INS. CO. OF NEWARK, N. J., 
v. KING et al. (No. 866.) 
Court of Civil Appeals of Texas. Waco. Dec. 12, 1929. 
Rehearing Denied Jan. 30, 1930. 
24 Southwestern Reporter (2d) 501. 

1. INSURANCE—CERTIFICATES AUTHENTICATED BY INSURANCE 
COMMISSIONER WERE ADMISSIBLE IN SUIT ON FIRE POLICY 
IN DETERMINING AGENCY (Rev. St. 1925, arts. 4695, 5055, 5056, 5065, 
5068). 

Certificates of chairman of board of commissioners of life insurance of state 
and license of commissioners showing appointment of alleged agent of insurer 
sued on fire policy issued and duly authenticated by commissioner of insurance 
under Rev. St. 1925, arts. 4695, 5055, 5056, 5065, 5068 were admissible in deter- 
mining issue of agency. 

(For other cases, see Insurance, Dec. Dig. § 76.) 

3. INSURANCE—LETTER FROM INSURER SUED ON FIRE POLICY TO 
INSURED’S ATTORNEYS, SHOWING INSURER REFERRED PROOF 
OF LOSS TO NAMED FIRM, HELD ADMISSIBLE. . 

Admission in evidence in suit on fire policy of letter purporting to have been 
written by insurer from home office to attorneys of insured, showing that insurer 
had received proof of loss and referred it to named firm for necessary attention, 
and asking that further communication be with that firm regarding claim, signed 
by claim manager of insurer, held not error. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 
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6. INSURANCE—WHETHER PERSON WHO DELIVERED FIRE POLICY 
HAD WRITTEN OTHER POLICIES AND REPORTED RISK AND 
SENT PREMIUMS TO INSURER’S GENERAL AGENTS WAS AGENT 
OF INSURER TO WRITE FIRE POLICY HELD FOR JURY. 

That person wrote fire policy and delivered it to insured, collected premium, 
had as agent of insurer written other policies, had blank forms of policies in 
his office, properly signed by executive officers of insurer prior to time he wrote 
policy sued on, that he obtained blank forms from general firm to whom he reported 
risk and sent premiums, and that insured had policy duly signed by executive officers 
of insurer and countersigned by local agents, were proper to be considered by 
jury in suit on fire policy in determining whether or not local firm were duly 
constituted agents of insurer with authority to issue policy. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 


7. INSURANCE—EVIDENCE SUPPORTED FINDINGS THAT FIRM SELL- 

ING FIRE POLICY HAD AUTHORITY TO ISSUE POLICY. 

Evidence in suit on fire policy held sufficient to support findings of jury that 
firm of which person countersigning policy was member were agents of defendant 
insurer, and had authority to issue policy. 

(For other cases, see Insurance, Dec. Dig. § 92.) 


10. INSURANCE—INSURER CANNOT COMPLAIN OF MISREPRESEN- 
TATIONS IN PROCUREMENT OF FIRE POLICY, IN ABSENCE OF 
SHOWING THAT, AFTER DISCOVERY, IT GAVE NOTICE IT WOULD 
NOT BE BOUND (Rev. St. 1925, art. 5044). 

In absence of record showing that insurer, sued on fire policy, by either plead- 
ing or evidence sought to show that, after discovering alleged misrepresentations 
in procurement of policy, it gave notice that it would not be bound by such policy, 
as required by Rev. St. 1925, art. 5044, insurer could not complain of alleged mis- 
representation. 

(For other cases, see Insurance, Dec. Dig. § 390.) 


11. INSURANCE—INSURER WAS CHARGEABLE WITH NOTICE OF 
WHAYEVER AGENTS WRITING FIRE POLICY KNEW. 
Insurer sued on fire policy was chargeable with notice of whatever its agents 
writing policy knew at time of signing it. 
(For other cases, see Insurance, Dec. Dig. § 378[1].) 


Appeal from District Court, McLennan County; John Maxwell, Special Judge. 

Suit by Ed King against the National Guaranty Fire Insurance Company of 
Newark, N. J., and others. From an adverse judgment, the named defendant 
appeals. Affirmed. 

W. L. Eason, of Waco, for appellant. 

Frazier & Averitte, of Hillsboro, for appellees. 


STANForD, J. Ed King brought this suit against appellant on a fire insurance 
policy. J. W. Griffin and Mrs. M. L. Dolphyn were also made defendants upon 
the ground each, under a mortgage loss clause attached to and made a part of 
said policy, had an interest in any recovery that. might be had. The pleadings 
will be referred to where necessary in the course of this opinion. The case was 
submitted to a jury upon two special issues, in response to which the jury found: 
(1) The firm of Keith & Reed was the agent of the defendant insurance company 
at the time the policy in suit was issued. (2) The firm of Keith & Reed did 
have authority from the defendant insurance company to issue the policy in suit 
at the time same was issued. The court entered judgment for appellees, from 
which appellant has duly appealed. 


[1] Under its second proposition, appellant contends, in effect, the certificate 
of the chairman of the board of commissioners of life insurance of the state of 
Texas, and the license of said commissioners, showing the appointment of F. W. 
Reed as agent of appellant, are not sufficient to create the relationship of principal 
and agent between the insurance company and F. W. Reed, and same were not 
admissible in evidence, because the insurance department cannot, as a matter of 
law, appoint an agent for an insurance company. It is probably true said certifi- 
cate and license would not of themselves establish agency as a matter of law, 
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but the facts of the issuance of the certificate or permit to appellant, a foreign 
insurance companv to do business in Texas, and the issuance of a license by 
the commissioner showing the appointment of F. W. Reed as agent for appellant 
in this state, were at least circumstances proper to be considered by the jury in 
determining the issue of agency on the part of F. W. Reed. Said certificates were 
issued and duly authenticated by the commissioner of insurance of this state, and 
were properly admitted in evidence. Articles 4695, 5065, 5068, 5055, and 5056, 
Revised Civil Statutes. The chairman of the board of commissioners of insurance 
of Texas issued his certificate under the seal of his office, setting forth that M. H. 
Keith, of Waco, Tex., and F. W. Reed of Waco, Tex., had been authorized to 
act as agents for the National Guaranty Fire Insurance Company of Newark, 
N. J. Said department issued its further certificate to the effect that “whereas 
the National Guaranty Fire Insurance Company of Newark, New Jersey, has fully 
complied with the provisions of the law of this state, and pursuant to the terms 
of its certificate of authority, is authorized to transact its appropriate class of 
insurance business in this state under its permit,” etc.; and further certified: 
“Wherefore, I, the undersigned Commissioner of Insurance of the State of Texas, 
do hereby certify that F. W. Reed, of Waco, Texas, having been duly appointed 
therefor, is hereby authorized to transact the business of insurance for said organi- 
zation in accordance with its permit as its agent,” etc. So said certificate was 
evidence proper to be considered by the jury as tending to show, if {t does not 
establish as a fact, that Keith & Reed’ had been appointed by appellant as its agent 
and authorized to transact its business in this state. 

[2] Under its third proposition, appellant contends: Defendant having inter- 
posed a general denial, its allegations in its special answer pleading agency and 
reception of premiums by Keith & Reed were not admissible in evidence against 
it. This is a correct proposition of law. Silliman v. Gano, 90 Tex. 637, 39 S. W. 
559, 40 S. W. 391; Houston E. & W. T. Ry. Co. v. De Walt, 96 Tex. 121, 70 
S. W. 531, 97 Am. St. Rep. 877; Hines v. Warden (Tex. Civ. App.) 229 S. W. 
957, 959. But appellant’s bill of exception, as modified by the trial court, shows 
that said excerpts from appellant’s answer pleading said agency and reception 
of premiums were admitted in evidence without objection, whereupon appellant 
offered in evidence its entire answer, whereupon appellee objecred to said entire 
answer being admitted unless its consideration was limited to an explanation of 
defendant’s pleading of said agency and reception of premiums. At any rate, 
appellant has no bill of exception to the admission of said excerpts. This being 
the condition of the record, we are not at liberty to consider this proposition. 

[3] Under its fourth and fifth propositions, appellant contends: The court 
erred in admitting in evidence a letter purporting to have been written by appellant 
from its home office, to Frazier & Averitte, appellees’ attorneys. The record shows 
that appellees’ said attorneys had full proof of loss prepared, and wrote appellant 
at its home office, inclosing said proof of loss, and registered said letter, requesting 
a return receipt, and received said return receipt duly signed by appellant, and 
in reply to said letter appellees’ said attorneys received the following reply, written 
on the stationery of appellant: 

“May 16/28 
“Messrs. Frazier & Averitte, Hillsboro, Texas. Re: Policy No. 2279, Ed King. 

“We have your favor of the 11th inst., in connection with the above and in 
reply beg to state that we have referred same to Messrs. Moody, Webb & Com- 
pany, American National Insurance Building, Galveston, Texas, for the necessary 
attention. Will you please therefore, communicate with these genttemen in the 
future regarding this claim, and oblige. 


“Yours very truly, 
“G. B. Morton, Claim Manager.” 


It was appellees’ contention that Moody, Webb & Co. were general agents 
of appellant, and as such had employed Keith & Reed as appellant’s local agents 
in Waco. While the above letter of itself does not prove said partfes were such 
general agents, yet said letter did tend to prove Moody, Webb & Co. represented 
appellant in some respect, and, in connection with other evidence, was sufficient 
to show said parties were the general agents of appellant. In this connection 
F. W. Reed testified, in substance, that on the date the policy was Issued he was 
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a member of the firm of Keith & Reed; that said firm on said date had their office 
in the Southern Union Life Insurance Building in Waco, Tex., and was engaged 
in fire insurance business; that he prepared the policy sued upon, and the signature 
on it is the signature of his firm; that he wrote said signature, countersigning 
said policy; that he delivered said policy to Ed King and collected the premium, 
$79.20; that said premium took the regular course; that at the end of the month 
his firm made a statement showing his firm entitled to one-‘ourth of the premium 
and the company three-fourths; that his firm retained one-fourth of the $79.20 
and remitted the balance of the premium to Moody, Webb & Co. at Galveston, 
Tex.; that he had written other policies of insurance as agent for the National 
Guaranty Fire Insurance Company of Newark, N. J., besides this one, and remitted 
all premiums collected on policies written for this company to Moody, Webb & 
Co. at Galveston; that he knew of at least two losses that had occurred under 
policies that he had written for the National Guaranty Fire Insurance Company, 
and these losses were paid; that said losses were reported to him, and he reported 
them to Moody, Webb & Co. at Galveston; that, within 24 hours after he wrote 
the policy involved in this case, he reported the risk out in the usual way to 
Moody, Webb & Co. at Galveston; that he had never at any time received any 
word, either from Moody, Webb & Co. or from the National Guaranty Fire Insur- 
ance Company of Newark, N. J., that they were not authorized to write this policy 
or that they would not recognize it; that his firm had blank forms of the National 
Guaranty Fire Insurance Company of Newark, N. J., prior to and at the time 
he wrote the policy in question; that he got said forms from Moody, Webb & 
Co. at Galveston, Tex.; that he reported the location of the property covered 
by this risk to Moody. Webb & Co. at Galveston, and remitted to them three- 
fourths of the premium, which was never returned to him by Moody, Webb & 
Co.; that he had a commission in writing to act as the agent tor the National 
Guaranty Fire Insurance Company of Newark, N. J., at the time he wrote the 
policy involved in this suit; that said commission was mailed to him from Moody, 
Webb & Co. at Galveston; that he did not have the commission at the time he 
was testifying, but did have it at the time he wrote the policy in question. The 
letter from appellant to appellees’ attorneys, above set out, was properly admitted 
in evidence. 


[4-6] Under its propositions 6 to 9, inclusive, appellant contends: (1) The 
court erred in permitting the witness F. W. Reed to testify that tie wrote the 
policy in suit and collected the premium, because the defendant denied under oath 
the policy was executed under its authority, and it was not shown the witness 
was its agent to write the policy or collect the premium. (2) The court erred in 
permitting said witness Reed to testify he had written other policies of insurance 
as agent of appellant besides the one in this suit, because such testimony was 
immaterial, irrelevant, prejudicial, and involved a collateral matter. (3) The court 
erred in permitting the witness Reed to testify he had blank forms of appellant’s 
policies of fire insurance, and that he obtained same from Moody, Webb & Co. 
at Galveston, and that he wrote the policy in suit on one of such forms and 
reported the risk to Moody, Webb & Co. at Galveston, and remitted to them the 
premium he collected, because the defendant denied under oath that the policy 
in suit was executed under its authority, etc. (4) The court erred in permitting 
plaintiff to introduce in evidence the policy in suit, because the defendant denied 
under oath the policy was executed by its authority, etc. It is well settled in this 
state, and in the appellate courts of practically all of the states, that agency and 
the extent of an agent’s authority may be shown bv circumstantial evidence, and 
this is true although such agency be denied under oath. In fact, the denial under 
oath is not evidence the agency did not exist, but is essential as a pleading to 
raise the issue and require proof of agency. The fact that F. W. Reed wrote 
the policy and delivered same to the assured and collected the premtum; the fact 
he had as agent of appellant written other policies; the fact that he had blank 
forms of appellant’s policies in his office, properly signed by appellant’s executive 
officers, prior to and at the time he wrote the policy in question; the fact he 
obtained said blank forms from Moody, Webb & Co. of Galveston; the fact he 
reported the risk and sent the premiums to said Moody, Webb & Co. of Galves- 
ton; the fact appellee had the policy duly signed by the executfve officers of 
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appellant, and countersigned by Keith & Reed, as local agents; and other facts 
shown—were all matters proper to be considered by the jury in determining 
whether or not Keith & Reed were duly constituted agents of appellant, with 
authority to issue said policy. Standard Fire Ins. Co. v. Buckingham (Tex. Civ. 
App.) 211 S. W. 531; American Nat. Ins. Co. v. Allen (Tex. Civ. App.) 226 S. W. 
823; International Fire Ins. Co. v. Black (Tex. Civ. App.) 179 S. W. 534; 32 C. J. 
p. 1058, § 134. We overrule all of appellant’s propositions contending the court erred 
in the admission of evidence. 

[7] Under its propositions 13 to 16, inclusive, appellant contends the evidence 
is insufficient to support the finding of the jury that Keith & Reed or F. W. Reed 
were the agents of the defendant, and had authority to issue the policy in suit. 
In addition to the facts heretofore stated, the record shows that Keith & Reed 
were resident insurance agents in Waco, Tex. They had in their possession many 
of appellant’s blank policies, signed by F. Spencer Baldwin, president, and 
John R. Shields, secretary with the usual blank to be countersigned by the local 
agent to make them valid contracts. On the back of said blank policies, and also 
the one here involved, were written the words: “National Guaranty Fire Insur- 
ance Company, Stock Company, Moody, Webb & Company, Managers Galveston 
Texas.” Keith & Reed received all said blank policies from Moody, Webb & 
Co. of Galveston, Tex. Keith & Reed, as local agents at Waco for appellant, 
wrote many policies for appellant. On at least two of said policies written by 
Keith & Reed losses occurred and were paid by appellant. The policy in question, 
as well as all others written by Keith & Reed for appellant, together with the 
premiums collected on same, were promptly reported and premiums sent to Moody, 
Webb & Co. at Galveston. No part of said premiums were ever returned or ten- 
dered back. Appellant had full knowledge of the issuance of this policy; at least 
at the time it received the proof of loss at its home office on May 16, 1928, it 
did not then, nor at any other time, contend Keith & Reed were not its duly auth- 
orized agents until it filed its answer at the time this case was tried on January 17, 
1929. Said proof of loss was by appellant referred to Moody, Webb & Co. of 
Galveston. These were the very people from whom Keith & Reed received their 
commission as agents, and from whom they had received their supplies as such 
agents, and to whom they reported all policies written and remitted all premiums 
collected. The record shows further the department of insurance In this state 
duly certified “that appellant had been granted a permit to transact its appropriate 
class of insurance in this state under its permit,” etc., and further certified: 
“Wherefore, I, the undersigned Commissioner of Insurance of the State of Texas, 
do hereby certify that F. W. Reed of Waco, Texas, having been duly appointed 
therefor is hereby authorized to transact the business of insurance for said organi- 
zation in accordance with its permit as its agent,” etc. F. W. Reed testified that 
he received a written commission from Moody, Webb & Co. of Galveston, appoint- 
ing him and the firm of Keith & Reed local agents to write fire insurance for 
appellant. There was no evidence whatever tending to show said parties were 
not such duly authorized agents. The findings of the jury are amply supported 
by the evidence. These propositions are overruled. 


[8, 9] Appellant contends further that the court erred in refusing to submit 
the following issue: “Did the fire cause a total loss of the building?” 


E. R. Roberts, a contractor and builder, who examined the scene of the fire 
after it occurred, testified as follows: “There was nothing at all of any practical 
use or value left on the ground after the fire, nothing that I would constder worth 
anything. There was nothing left that it would have been practical to use in 
reconstructing a building on the same ground, nothing that I would consider was 
of any value at all or worth anything at all.” 

There was no evidence by any one that there was anything of value left after 
the fire. The issue sought by appellant to have submitted not being raised by 
any evidence, the court was correct in refusing to submit same, and properly 
determined that the full amount of said policy had become a liquidated demand. 
Article 4929, Revised Civil Statutes; Hamburg-Bremen vy. Garlington, 66 Tex. 
103, 18 S. W. 337, 59 Am. Rep. 613; Continental Insurance Co. v. Nabors (Tex. 
Civ. App.) 6 S. W. (2d) 151; Southern Underwriters v. Jones (Tex. Civ. App.) 
13 S. W. (2d) 435. 
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Appellant contends further, in effect, the court erred in finding in its judgment 
that on February 15, 1928, in consideration of the payment of $79.20 demanded 
and received by it, appellant executed and delivered to Ed King its certain fire 
insurance policy No. 2279, in which said policy the said defendant agreed to pay 
to the plaintiff and the mortgagee mentioned in the union mortgage clause attached 
to said policy the sum mentioned, in the event of the destruction by fire of the 
property described in said policy, and that said sum of $79.20 as the premium 
or said policy was so received by the defendant, and ever since has been and now 
is retained in its possession, and it has never tendered the same or any portion 
thereof back to the plaintiff. The record shows conclusively that on February 
15, 1928, the firm of Keith & Reed, acting as the local agents of appellant at Waco, 
Tex., for the consideration of $79.20, paid by Ed King to said purported agents, 
executed and delivered to said Ed King the insurance policy No. 2279, made 
the basis of this suit, in which said policy defendant, appellant here, agreed to 
pay the appellee and the mortgagee mentioned in the union mortgage clause attached 
to said policy the sum therein mentioned in the event of loss by fire. The 
record further conclusively shows the policy premium demanded by said alleged 
agents of appellant was $79.20, which was paid by appellee to said agents, and 
that said $79.20 nor any part of same. has ever been repaid or tendered back to 
appellee, the insured. The findings of the jury, which are approved by the court 
and copied in its judgment, established the facts that Keith & Reed were local 
agents of appellant, and as such local agents were authorized to execute and deliver 
said policy and collect the premium therefor. With these facts established by 
the finding of the jury, it necessarily follows that appellant, througn its agents, 
executed and delivered said policy, collected the premium it demanded, $79.20 and 
that it has never returned or offered to return any part of same. #n the findings 
of which complaint is made, the court only applied the law to the findings of the 
jury and the undisputed facts. Appellant shows no grounds for complaint. 

[10, 11] In a number of propositions appellant complains of alleged misrepre- 
sentations in the procurement of the policy in question, and by virtue of which 
it sought to avoid the same. In reply to the above contentions, we think it is 
sufficient to say the recoid ‘ails to show that appellant, by either pleading or evi- 
dence, sought to show that, after discovering said alleged misrepresentations, it 
gave the notice that it would not be bound by said policy as required by statute. 
Article 5044, Revised Civil S.itutes; National Life Ass’n v. Hagelstein (Tex. 
Civ. App.) 156 S. W. 353; National Surety Co. v. Murphy-Walker Co. (Tex. 
Civ. App.) 174 S. W. 997; Milwaukee Mechanics’ Insurance Co. v. Weathered (Tex. 
Civ. App.) 234 S. W. 568; Southern Underwriters v. Jones (Tex. Civ. App.) 
13 S. W. (2d) 435. The above statute provides: 

“In all suits brought upon insurance contracts or policies hereafter issued or 
contracted for in this State, no defense based upon misrepresentations made in the 
applications for, or in obtaining or securing the said contract, shall be valid, 
unless the defendant shall show on the trial that, within a reasonable time after 
discovering the falsity of the representations so made, it gave notice to the assured 
* * * that it refused to be bound by the contract or policy; provided, that ninety 
days shall be a reasonable time.” 

If there were any misrepresentations made by the assured or his agent in 
procuring the policy, as to the value of the property insured, or the purpose for 
which it was to be used, etc., appellant’s agent, who executed and delivered the 
policy, knew of same, for said agent knew said property and had been in same 
a few months before the policy was issued, and appellant was chargeable with 
notice of whatever its said agents knew. Appellant made no attempt by either 
pleading or evidence to show that it had complied or attempted to comply with 
the provisions of the above statute, but, on the contrary, accepted said premium 
and has never returned or offered to return same. 

We have considered all of appellant’s assignments, and, finding no reversible 
error, overrule same, and affirm the judgment of the trial court. 
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JOHNSON vy. DIXIE FIRE INS. CO. No. 6518. 
Supreme Court of Appeals of West Virginia. Jan. 28, 1930. 
Rehearing Denied March 3, 1930. 

152 Southeastern Reporter 11. 

(Syllabus by the Court.) 

1. SPECIFIC PERFORMANCE—ORAL EXECUTORY CONTRACT FOR 
FIRE INSURANCE MAY BE SPECIFICALLY ENFORCED IN EQUITY 
EVIDENCE OF ORAL EXECUTORY CONTRACT FOR FIRE INSUR- 
ANCE MUST PREPONDERATE IN FAVOR OF PARTY SEEKING 
SPECIFIC PERFORMANCE. 

An oral executory contract for fire insurance may be specifically enforced in 

a court of equity; but the evidence to establish that contract, that there was a 

meeting of the minds of the contracting parties to all the essentials, must pre- 

ponderate in favor of the party seeking specific performance; and unless the evi- 
dence does so preponderate relief will be denied. 
(For other cases, see Specific Performance, Dec. Dig. §§ 78, 121[4].) 


2. INSURANCE—EVIDENCE HELD INSUFFICIENT TO ESTABLISH 
ORAL EXECUTORY CONTRACT FOR FIRE INSURANCE; EVI- 
DENCE HELD INSUFFICIENT TO ESTABLISH ASSIGNMENT TO 
PLAINTIFF OF EXISTING FIRE POLICY CONTRACT BINDING 
INSURANCE COMPANY. 

A case where the evidence fails to establish such contract; or that there was 
an assignment to plaintiff of an existing policy contract binding upon the insur- 
ance company in case of loss by fire. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Appeal from Circuit Court, Kanawha County. 

Suit by Grace Johnson against the Dixie Fire Insurance Company. From 
an adverse decree, plaintiff appeals. 

Affirmed. 

Claude L. Smith and J. E. Chilton, both of Charleston, for appellant. 

Brown, Jackson & Knight and Herman L. Bennett, all of Charleston, for 
appellee. 

LivELy, P. 

The bill as amended and supplemented is mainly for the specific enforcement 
of a contract for fire insurance on a dwelling house now and at the time of the 
fire owned by plaintiff below (appellant) in the town of St. Albans in Kanawha 
county. The trial chancellor found by decree of March 28, 1929, that there was 
no such contract under the pleadings and evidence and dismissed the bills, and 
this appeal followed. 

[2] C. B. Johnson, the husband of appellant, owned the dwelling and lots in 
fee. In 1925 the appellant, his wife, instituted a divorce suit against him claim- 
ing a one-half undivided interest in the property. Pending that litigation the hus- 
band, on November 24, 1925, insured the house against loss by fire for three years 
in the Dixie Fire Insurance Company (hereinafter called the Insurance Com- 
pany) for $2,500.00, and paid the premium. By decree of September 26, 1926, 
a divorce was granted and the wi‘e was decreed a one-half undivided interest in 
the house and lots and a commissioner appointed to make a deed, which deed 
was duly made and admitted to record October 5, 1926. Soon thereafter plaintiff 
went to the insurance agents, Turner & Turner, and exhibited the decree and deed 
and asked for protection against fire on her one-half interest under the policy 
taken out by her husband on the entire property. The agents thereupon issued 
an indorsement to be attached to the husband’s policy as follows: “The Dixie 
Fire Insurance Company hereby consents that the interest of C. B. Johnson as 
part owner of the property insured in this policy be assigned to Grace. Johnson. 
This policy to cover in her name only. Turner & Turner, Agent.” This writing 
bears date October 26, 1926, was received by West Virginia Fire Underwriters’ 
Association October 27, 1926, and received through the latter by the Insurance 
Company, October 28, 1926. Plaintiff claims to have paid the agents $5.00 for 
this writing so attached. Both members of the agency deny exacting or receiving 
$5.00 for this service. On October 23, 1926, C. B. Johnson, the husband, conveyed 
indirectly to plaintiff his one-half undivided interest in the property. Later, plain- 
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tiff again went to the agents and request d $4,500.00 on the property. Whereupon 
they issued to her a $2,000.00 policy in Queen Insurance Company of America, and 
they say the above indorsement consenting to assignment of the C. B. Johnson 
policy was issued. The agents say that the writing made when she first came 
to them (then she owned one-half undivided interest) was to consent to a transfer 
to her by the husband for so much of the policy as would cover her one-half 
interest she had then acquired. That writing is not in evidence. At the time the 
Queen Insurance Company policy was issued to her, she paid the agent $20.00 
which they say was the only money ever paid to them by her and which was 
to pay and did pay the premium on Queen Insurance policy. The husband had 
always had the possession of his policy, had never: consented to a transfer of it, 
in fact had refused to do so, and about the first of December, 1926 sent! it through 
another agency which had succeeded Turner & Turner, the former agents of 
defendant, to defendant Insurance Company for cancellation, and it was then 
canceled. The unearned premium of $15.00 was then paid him. On December 
26, 1926, the house was destroyed by fire. Demand was made for payment of 
the insurance under the husband’s policy. It was refused, and this suit followed, 
on the theory as finally developed by the amended and supplemental bills that there 


was an agreement between the agents and Mrs. Johnson that a policy would be 
issued to her. 


[1] The two members of the agency say they made no agreement with plain- 
tiff other than that evidenced by the indorsements authorizing and consenting to 
a transfer of the policy issued to the husband. It is quite evident that Mrs. John- 
son, plaintiff, was under the impression that she either had a contract for a policy, 
or was protected by the indorsements which she thought gave her the right of 
protection under her husband’s policy. She says she paid for that protection. 
As above stated, there is a flat denial of any payment other than for the Queen 
Policy premium. The lower court’s finding of fact in that regard cannot be 
reversed by this court. Passing over the point insisted upon and argued by 
defendant’s counsel that the essentials of the alleged contract for insurance have 
not been shown, such as amount of insurance, the term it should run, the premium 
to be paid and the like, in order that a contract may be specifically enforced as 
exemplified in Meadows v. Insurance Co., 104 W. Va. 580, 140 S. E. 552, wherein 
it is said there must be a meeting of minds upon all the material and essentials 
of a valid contract before it may be specifically enforced; we logically come to 
consideration of the proposition whether there was a contract of any character 
for the issuance of a policy. An oral executory contract for insurance is valid 
and may be enforced in equity. Croft v. Hanover Insurance Co., 40 W. Va. 508, 
21 S. E. 854, 52 Am. St. Rep. 902. But here we have a sharp controversy over 
the existence of a contract, complete or incomplete in its essentials, and for valu- 
able consideration. Both members of the agency, who, at the time of giving testi- 
mony, had long since severed connection with defendant as its agent, say no 
contract was made with plaintiff other than the consent that the husband’s policy 
might be assigned to her. They were willing! to accept her as the assured of their 
principal when the husband made the transfer. Without such consent the assign- 
ment and transfer by the husband would not have been binding on the insurer, 
for the policy provided that assignment of it before loss would make the entire 
policy void, unless otherwise provided by agreement in writing added thereto. 
An insurance company is vitally interested in the reliability and trustworthiness 
of the assignee, and whether the risk is greater with the assignee than with the 
assignor, the original holder of the policy, hence the usual provisions for the insur- 
er’s consent to transfer to a particular person. We think the lower court was 
justified under the evidence and circumstances in finding that there was no contract 
for the issuance of a policy of insurance to plaintiff. That part of the prayer 
of the bill was prcperly denied. But it is insisted that even if that cannot be 
done, the prayer for general relief and the prayers of the original, amended and 
supplemental bills are broad enough to compel a re-issuance of the C. B. John- 
son policy for the benefit of appellant, and that the evidence and circumstances 
require that relief. As before observed, plaintiff may have thought she had a 
valid assignment of her husband’s policy, but the paper which was delivered to 
her and on which she relies in conjunction with her understanding of the colloquy 
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between her and the agent at the time, imports otherwise. The writing controls. 
It is unambiguous and is the repository of the meeting of the minds. ‘The trial 
court was amply justified in finding that the consent of defendant to an assign- 
ment of the policy to plaintiff gave her no right under the policy until the assign- 
ment by her husband was made. A consent to an assignment of a, contract is not 
the assignment. 

The preponderance of the evidence is that there was neither a contract for 
a new policy, nor an assignment of the existing one standing for the benefit of 
the husband in case of loss by fire. 

The decree will be affirmed. 

Affirmed. 


McMANUS v. HOME INS. CO. 
Supreme Court of Wisconsin. March 4, 1930. 
229 Northwestern Reporter 537. 

1. INSURANCE—HORSE BLANKETS HELD NOT TO COME UNDER 
“HOUSEHOLD GOODS” IN INSURANCE POLICY, WHEN NOT IN 
HOUSE, THOUGH USED AS BEDDING IN WINTER. 

Horse blankets used as bedding in logging camp in winter, but stored in build- 
ing on farm, held not to come under “household goods” in fire insurance policy, 
which were covered only while on premises described in policy, but under “harness, 
saddles, robes blankets” etc., where listed in the policy. 

(For other cases, see Insurance, Dec. Dig. § 163[4].) 


2. INSURANCE—HORSE BLANKETS REMOVED TO LOGGING CAMPS 
EACH WINTER HELD “TEMPORARILY OFF PREMISES” WITHIN 
MEANING OF FIRE POLICY; “PERMANENT,” “TEMPORARY.” 
Where fire insurance policy covered horse blankets while temporarily off the 

premises, held that removing them each winter to logging camps was not “per- 

manent,” but only “temporary,” so as to permit recovery when destroyed there. 
(For other cases, see Insurance, Dec. Dig. § 419.) 


3. INSURANCE—FIRE INSURANCE COMPANY HELD TO INTEND TO 
INSURE HORSE BLANKETS, WHERE AGENT KNEW THEIR USE, 
AND POLICY EXPRESSLY COVERED THEM WHILE TEMPORAR- 
ILY OFF PREMISES. 

Where fire insurance agent knew horse blankets were stored on premises in 
summer and used in logging camp in winter, and policy expressly covered “while 
on or temporarily off the premises,” held the company intended to insure them. 

(For other cases, see Insurance, Dec. Dig. § 419.) 


4. INSURANCE—FIRE INSURANCE ON HORSE BLANKETS ON OR 
TEMPORARILY OFF PREMISES WAS NOT NULLIFIED BECAUSE 
HAZARD MAY HAVE BEEN GREATER OFF PREMISES. 


Where horse blankets were insured against fire “while on or remporarily off 
the premises,” though the hazard may have been increased off the premises, held 
that this did not nullify the insurance. 

(For other cases, see Insurance, Dec. Dig. § 419.) 


5. INSURANCE—IN ACTION ON FIRE POLICY ON HORSE BLANKETS, 
EVIDENCE HELD INSUFFICIENT TO SHOW GREATER HAZARD 
WHILE TEMPORARILY OFF PREMISES. 


In action on fire insurance policy on horse blankets burned while temporarily 
off premises, where contention was that insurance was nullified because of greater 
hazard, evidence held insufficient to show greater hazard. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from a judgment of the Circuit Court for Chippewa County; James 
Wickham, Circuit Judge. Affirmed. 

Action by James McManus, Jr., plaintiff, commenced on the 18th day of Febru- 
ary, 1929, against the Home Insurance Company, defendant, to recover under a 
fire insurance policy. From a judgment rendered in favor of the plaintiff against 
the defendant on the 4th day of May, 1929, the defendant appeals. 
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Clarence E. Rinehard, of Chippewa Falls (Lord, Wire & Cobb, of Chicago, 
Ill., of counsel), for appellants. 

Alexander Wiley and Robert L. Wiley, both of Chippewa Falls, for respondents. 

OwEN,, J. 

On the 26th day of October, 1927, the defendant issued to the plaintiff its 
contract or policy of insurance, insuring the plaintiff against the destruction of 
property therein described, by fire, “while located and contained as described 
herein.” Household and kitchen furniture, wearing apparel, etc., were covered 
in the sum of $500. Under item 17 of the description of the property insured, 
“harness, saddles, robes, blankets, whips carriages buggies sleighs wagons includ- 
ing hay racks, and all other farm vehicles” were insured in the sum of $300 “while 
on or temporarily off the premises.” 


The plaintiff was a farmer. For a number of years it had been his usual 
custom to run logging camps and conduct logging operations in Northern Wis- 
consin, at considerable distances from his farm. These logging operations were 
conducted at no fixed place. During a period of a number of years when he 
had conducted these operations he had logged in one place but two years. At 
the time of the issuance of the policy in question, there was stored in a storehouse 
on his farm a quantity of horse blankets, which was usually and customarily used 
by him as bunk coverings in his logging camps. On or about the 20th day of 
February, 1928, 67 pairs of said blankets were destroyed by fire while they were 
being used in the manner indicated in a logging camp operated by him in Ashland 
county, Wis. The defendant refused adjustment under the policy on the ground 
that they were not insured under the terms of the policy, because at the time of 
the fire they were neither “on or temporarily off the premises” where located at 
the time of the issuance of the policy. The court directed a verdict in favor of 
the plaintiff, and the defendant brings this appeal. 


[1] It is first contended by the appellant that these blankets were covered by 
item 2 of the policy which insures household and kitchen furniture. This argument 
is based upon the fact that, although the blankets were horse blankets, they were 
used for bed coverings, and consequently fall within the general description of 
household furnishings. At the time the policy was issued, these blankets were 
not within the house, but were stored in a separate building on the farm. They 
had never been used as household furnishings, and the agent of the company 
knew the use to which they were devoted by the insured. Not being articles com- 
monly devoted to household purposes, not having been purchased or kept for 
that purpose, and never having been used as such, we discover no reason for holding 
that they were included under item 2 of the policy; the property described therein 
being covered only while it is on the premises described in the policy. The blan- 
kets were in fact horse blankets. They were appropriately referred to in item 17 
already quoted. They are not only appropriately included within that item, but 
they were deliberately included therein by the agent who wrote the policy, with 
whom insured agreed as to the amount of coverage to be placed on that item after 
it was determined that the blankets should be included therein. The property 
included in item 17 is insured while “on or temporarily off the premises.” 


[2] The defendant contends that the absence of these blankets from the 
premises was not temporary in its nature. The antithesis of “temporary” is “per- 
manent.” It would seem plain that their absence from the premises was either 
temporary or permanent in its nature. ‘Their absence from the premises was usual, 
in the light of the purposes to which they were devoted by the insured. They 
had no permanent status at any place other than the farm. Although plaintiff 
removed them from his farm during the winter months for use in his logging 
camps, they were invariably returned to his farm after the logging season was 
over. Whenever he removed them from the farm at the beginning of the winter 
season, it was his intention to return them to the farm at the end of the loyging 
season. Their presence in the logging camps, like his own, was temporary, and 
was to continue only while the logging operations were being conducted during 
the logging season. The word “temporary” has no fixed meaning In the sense 
that it designates any fixed period of time. It is a word used in contradistinction 
to permanent. In many connections, whether an absence is temporary or per- 
manent depends upon whether there is an*intention to return, or, in case of prop- 
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erty, there is an intention on the part of the owner that it shall be returned to 
the place from which it is taken. While this is not always controlling, as the 
word “temporary” may be used under circumstances excluding protracted periods 
of time, it is of potent significance here. There is no doubt that the insured 
removed these blankets to the logging camps at the beginning of the logging 
season with the intention of returning them to his farm after the logging season 
was over. This clearly negatives the idea that the removal was permanent. If 
not permanent, it must have been temporary. 

[3] It is certain that the company intended to insure these blankets. The 
agent of the company knew the use to which these blankets were devoted. He 
knew that they would be taken into the logging camps during the winter season. 
In view of this knowledge, the policy expressly covered them “while on or tempor- 
arily off the premises.” Unless the policy be construed to include the specific 
removal within the minds of both parties at the time the policy was written, the 
plain purpose of the contract would be defeated. 

There is a slight discrepancy between the testimony of the agent and the insured 
as to what was said with reference to this removal at the time the policy was 
written. The agent testified that he did not tell the insured that the blankets would 
be insured while at the logging camp. He says: “I did not tell him that way. 
He asked me about it, if it would be insured there, and I said, anything temporary, 
on or off the premises, would be insured. But I didn’t know how broad a view 
the company would take of it.” Although the insured denies that the agent said 
he “didn’t know how broad a view the company would take of it,” the discrepancy 
was insufficient to make a jury issue. The company’s view is immaterial. We 
conclude that the blankets were temporarily off the premises within the meaning 
of the language used in item 17 of the policy. The views herein expressed find 
support in Noyes v. Northwestern National Insurance Co., 64 Wis. 415, 25 N. W. 
419, 54 Am. Rep. 631; Moore v. Smead, 89 Wis. 559, 62 N. W. 426; Lathers v. 
Mutual Fire Insurance Co., 135 Wis. 431, 116 N. W. 1, 22 L. R. A. (N. S.) 848 
5 Ann. Cas. 659. 

[4, 5] It is further contended that the insurance was nullified because the 
hazard was increased when the blankets were removed from the farm to the 
logging camp. In response to this contention there are two sufficient answers. 
In the first place, the property is insured by the express terms of the policy while 
it is on or temporarily off the premises. The coverage provided by the policy 
while the property is temporarily off the premises is not affected by the varying 
degrees of hazard to which it is then subjected. If such were the case, insurance 
during temporary absence of the property would be rather insecure protection. 
In the second place, there is no evidence in the case to establish the fact that 
there was an increase of hazard. There is no evidence to show that a higher 
rate was charged upon property in a logging camp than upon a farm. The only 
testimony upon that subject is that of defendant’s agent, who testified: “I am 
sure the insurance rate would be higher at a logging camp than at a farm because 
there is more of a hazard.” He does not testify that the rate is higher or that 
he knows it is higher, nor does he testify that the experience of insurance com- 
panies shows that the hazard is greater under such circumstances. His statement 
that “there is more of a hazard” is merely the expression of his individual opinion, 
and there is nothing to show that he is qualified to testify as an expert upon that 
question. Even though increase of hazard constituted a defense, his testimony 
did not raise a jury issue upon that question. 

Judgment affirmed. 
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MARINE 


NEW YORK & ORIENTAL S. S. CO., Inc., v. ren INS. CO. 
OF HARTFORD, CON 
Circuit Court of Appeals, as ici ‘January 20, 1930. 
1 


37 Federal Reporter (2d) 46 
1. INSURANCE—CERTIFICATE RECITING PREIGHT INSURANCE UN- 

DER DESIGNATED POLICY, FREE OF PARTICULAR AVERAGE UN- 

DER 3 PER CENT., UNLESS VESSEL WAS STRANDED, ETC., HELD 

NOT COMPLETE CONTRACT OF INSURANCE AGAINST STRAND- 

ING. 

Marine insurance certificate, reciting that holder insured under designated policy 
in stated amount on collectible freight free of particular average under 3 per cent., 
unless vessel was stranded, sunk, etc., held not complete contract of insurance 
against peril of stranding and resulting jettison; reference to policy being required 
to determine risks covered. 

(For other cases, see Insurance, Dec. Dig. § 132.) 


2. INSURANCE—ALL APPROPRIATE PROVISIONS OF CARGO POLICY, 
NOT EXCLUDED BY CERTIFICATE OF FREIGHT INSURANCE 
THEREUNDER, INCLUDING ONE-YEAR LIMITATION FOR SUIT, 
ARE PART OF CONTRACT. 

Reference to policy being required to determine risks covered by marine in- 
surance certificate reciting holder’s insurance under designated policy on collectible 
freight free of particular average under 3 per cent., unless vessel was stranded, 
sunk, etc., all provisions of policy appropriate to freight insurance, and not ex- 
pressly or impliedly excluded by terms of certificate, including one year limitation 
for suit, must be incorporated in insurance contract, though policy was framed 
especially for cargo insurance and addenda to certificate contained clause relating 
to reporting losses promptly. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 


3. INSURANCE—RECITAL THAT CERTIFICATE REPRESENTS POLICY 
AND REFERENCES TO LIABILITY UNDER CERTIFICATE HELD 
NOT TO INDICATE INTENT TO SUBSTITUTE CERTIFICATE FOR 
MARINE POLICY. 


Recital in marine insurance certificate, that “this certificate represents and takes 
the place of the policy,” and references therein to “liability under this certificate,” 
held not to indicate intention to substitute certificate for policy, in view of open- 
ing recital that holder insured under such policy on collectible freight and ware- 
house and adjustment clauses, subject to terms and conditions of policy though 
warehouse clause be inapplicable to freight insurance. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 


5. INSURANCE—MARINE POLICY, INCLUDING ONE-YEAR LIMITA- 
TION FOR SUIT, HELD PART OF INSURANCE CONTRACT ORIGIN- 
ALLY MADE BY BINDER. 


Insurance contract, originally made by binder, being construed to incorporate 
terms of insurer’s usual policy, such policy, including one-year limitation for suit, 
remained part of contract after issuance of certificate reciting holder’s insurance 
thereunder, without defining risks covered, especially where broker's closing slip, 
in response to which certificate was issued, expressly stated, “Except as noted be- 
Jow, rates and conditions as per original binder.” 


(For other cases, see Insurance, Dec. Dig. § 151[1].) 


Appeal from the District Court of the United States for the Southern District 
of New York. 

Action by the New York & Oriental Steamship Company, Inc., against the Au- 
tomobile Insurance Company of Hartford, Conn., on a certificate ‘of marine insur- 
ance for loss of freight through jettison of cargo necessitated by the stranding 
of a vessel. From a judgment dismissing the complaint on the moe after a 
triall before the court without a jury under a written stipulation [32 F.(2d) 310], 
plaintiff appeals. Affirmed. 

In contemplation of earning freight on a cargo of iron ore to be transported on 
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plaintiff's vessel Sugura, plaintiff obtained from defendant on July 16, 1918, a 
“binder” for insurance on one-third of the collectible freight. hereafter the 
cargo was loaded, and the Sugura set sail, on September 29, 1918, from a port in 
Spain for the port of Philadelphia. On the very day of her departure she stranded, 
and this resulted in the necessary jettison of a large part of the ore. The remain- 
der was delivered in Philadelphia, her discharge being completed January 8, 1919. 
The total insured value of the lost freight for the jettisoned ore was $35,340.09. 
On February 20, 1919, pursuant to plaintiff’s request to close the open insurance 
—_ by the binder, defendant issued its “marine certificate,’ which reads as 
ollows : 

“This is to certify that on the 16th day of July, 1918, this company insured 
under policy No. 100000 for Barber Steamship Lines, Inc. [plaintiff’s agent], 
twenty thousand one hundred eighty-seven and 00/100 dollars, on collectible freight 
valued at $60,562, shipped on board of the steamship Suruga at and from Agua, 
Armarga, via port or ports and via Lisbon for cargo to United States Atlantic 
port or ports, direct or otherwise, and it is hereby understood and agreed that in 
case of loss such loss is payable (on surrender of this Certificate), to the order of 
assured or order, and when so paid liability under this certificate is discharged. 

“This certificate represents and takes the place of the policy, and conveys all 
the rights of the original policy holder (for the purpose of collecting any loss or 
claim) as fully as if the property were covered by a special policy direct to the 
holder of this certificate, and free from any liability for unpaid premiums. 

“Free of particular average under 3%. Each interest separately insured or 
vessel be stranded, sunk, burnt, on fire, or in collision, including lighterage. 

“M. G. Bulkeley, President.” 

Below the signature were printed a large number of specific provisions, which 
are here omitted, and which for convenience will be referred to as addenda. The 
policy to which the certificate refers was never seen by the plaintiff; nor was there 
any evidence that the brokers, through whom plaintiff placed the insurance, knew 
its terms. The brokers, however, did know of the custom of marine insurance 
companies to keep in their own offices certain open policies, which were not delivered 
to the insured, and which contained terms not included in the marine certificates. 
Policy No. 100000 contained a provision that no suit “for the recovery of any claim 
by virtue of this policy” shall be sustained, “unless commenced within one year 
from the time loss occurred.” This limitation was pleaded as a defense to plain- 
tiff’s suit, which was not begun unti] January 3, 1925. It was sustained by the court 
below. 32 F.(2d) 310. Federal jurisdiction rests on diverse citizenship. 

Herman Goldman, of New York City (Elkan Turk, of New York City, and 
Benjamin Wiener, of Brooklyn, N. Y., of counsel), for appellant. 

Bigham, Englar & Jones, of New York City (Arthur W. Clement and Henry 
J. Bogatko, both of New York City, of counsel), for appellee. 

Before L. Hand, Swan, and Mack, Circuit Judges. 


Swan, Circuit Judge (after stating the facts as above). The plaintiff under- 
takes to maintain the position that the one-year limitation for suit, contained 
in the policy, forms no part of the contract of insurance made between the parties. 
Counsel’s contentions are (1) that the certificate itself evidences a complete con- 
tract of insurance of the collectible freight against the peril of stranding and re- 
sulting jettison; and (2) that, if the certificate alone is not sufficient to disclose 
what risks are covered, then reference may be made to the policy, but only for 
the purpose of completing the terms of the certificate, and not for the purpose of 
defeating it by incorporating the one-year clause. Unless constrained by control- 
ling authority, we cannot give our assent to either contention. 


[1] 1. The certificate recites that defendant “insured under policy No. 100000” 
in a stated amount “on collectible freight.” The certificate itself contains no defi- 
nition anywhere of the perils insured against—with a possible exception, not ma- 
terial to the present suit, of “the risk of breakage, leakage or rust,” as provided in 
the breakage clause in the addenda. Plaintiff argues that insurance against the 
peril of stranding is to be found by implication from the following provisions, 
the one first quoted being typewritten on the face of the certificate: “Free of par- 
ticular average under 3%. Each interest separately insured, or vessel be stranded, 
sunk, burnt, on fire, or in collision, including lighterage.” And the latter being 
printed among the addenda: “l. Warranted free from particular average unless 
the vessel or craft be stranded, sunk, burnt, on fire or in collision.” 
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The first clause is so phrased as to be almost unintelligible. An identical 
clause appears in the binder. We construe it as‘an attempt to state that the insurer 
will not be liable in case of partial loss, unless that loss with respect to each 
interest insured exceeds 3%, or unless the vessel (or the lighter, if cargo was 
being lightered) was stranded, sunk, etc. So construed, it is similar to the second 
clause above quoted. That clause has a long legal history, during which it has 
acquired a precise meaning, as expounded in London Assurance Co. v. Companhia 
de Moagens, 167 U. S. 149, where at page 162 of the opinion (17 S. Ct. 785, 790, 
42 L. Ed. 113) by Mr. Justice Peckham, it is said: 

“The English courts have held, and do now hold, that the expression, ‘free of 
particular average unless the vessel be stranded,’ meant that if a loss occurred 
during the adventure, although from a cause not related in any way to the stranding 
of the ship, the insurers were liable upon the general language of the policy.” 

The clause starts by excepting from coverage partial losses; it then states a 
condition upon which the exception shall disappear. Real logically, it does not de- 
fine the risks at all, but states an exception to an exception. The liability of the 
insurer for losses due to stranding is not founded upon implication from the ex- 
ception, but “upon the general language of the policy.” It is impossible to treat 
the certificate as the complete contract of insurance; reference must be had to 
the policy to determine what risks are covered. There one-finds, in dignified and 
antique phrase: 

“Touching the adventures and perils which the said Automobile Insurance 
Company of Hartford, Connecticut, is contented to bear and take upon itself in this 
voyage, they are of the seas, fires, pirates, rovers, assailing thieves, jettisons, crim- 
inal barratry of the master and mariners, * * * and all other like perils and dis- 
a have or shall come to the said goods and merchandises, or any part 
thereof.” 

{2] 2. If we must incorporate that portion of the policy which defines the 
risks, on what theory are we to stop there? It is true that the terms of the policy 
cannot be incorporated in toto into the contract of insurance between the parties. 
The policy is framed expressly for cargo insurance; many of its clauses are plainly 
inapplicable to freight insurance, and some are inconsistent with provisions found 
among the addenda to the certificate. Hence incorporation of terms of the policy 
requires selection among them. Plaintiff contends that we may incorporate only 
the statement of perils insured against; but such a rule would be in the teeth of 
any rational theory of contracts, and quite contrary to generally applied principles 
of incorporating by reference the provisions of one document into the terms of 
another. See Brandyce v. Globe & Rutgers Fire Ins. Co., 252 N. Y. 69, 168 N. E. 
832; Royster Guano Co. v. G. & R. Fire Ins. Co., 252 N. Y. 75, 168 N. E. 834. 

We see no principle by which the selective process is to be guided, except to 
adopt all provisions of the policy which are appropriate to freight insurance and 
not expressly or impliedly excluded by the terms of the certificate. The one-year 
limitation is certainly as appropriate to insurance on freight as to cargo insurance, 
and nothing is found in the certificate inconsistent with the inclusion of such a 
limitation. Clause 8 of the addenda, which relates to reporting losses promptly, 
cannot be so regarded. Indeed, the policy itself contains a clause as to reporting 
— (perhaps inconsistent with said clause 8), as well as the one-year limitation 
or suit. 

[3] It is urged that the recital, “This certificate represents and takes the 
place of the policy,” etc., and the references to “liability under this certificate,” 
indicate an intention to substitute the certificate for the policy. But this is re- 
futed, not only by the opening recital that defendant has “insured under policy 
100000,” but also by the warehouse to warehouse clause (“including, subject to 
the terms of the policy, all risks covered by this policy’), by the adjustment 
clause (“subject to the conditions of the policy”), and by the necessity of looking 
to the policy to find the risks covered. True, the warehouse clause, to which 
reference has just been made, is doubtless inapplicable to a freight insurance; 
but this, we submit, is irrelevant, when one is considering whether the language 
of the certificate discloses an intent to incorporate only so much of the policy as 
ao the risks insured against, or to incorporate all applicable terms of the 
policy. 

Courts justly feel an inclination to construe obscurely worded documents 
against the party who puts them out. The practice of insurance companies to 
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evidence their contracts by certificates containing a general reference to open 
policies, which are retained in their own offices and embody all sorts of provisions, 
many inappropriate to the insurance covered by the certificate, results in the two 
documents together presenting a jumble of inconsistent, redundant, and irrelevant 
clauses. Such a practice cannot fail to promote litigation, and well merits the 
harsh criticism directed against it by the English judges in the De Monchy Case, 
about to be mentioned. Nevertheless, for the reasons already stated, we are of 
opinion that the limitation of suit clause contained in the policy should be deemed 
a part of the contract made by the parties, unless we are constrained to an op- 
posite conclusion by authority. 


[4] 3. The plaintiff relies upon a recent decision, of the House of Lords. 
Phoenix Ins. Co. v. De Monchy, 45 Times L. R. 543. If that august tribunal has 
laid down a controlling principle, we should hesitate to depart from it; for in 
matters maritime, and especially insurance, the importance of conformity between 
the English law and our own has been often emphasized. See The Eliza Lines, 
199 U. S. 119, 128, 26 S. Ct. 8, 50 L. Ed. 115, 4 Ann. Cas. 406; Queen Ins. Co. v. 
Globe & Rutgers Fire Ins. Co., 263 U. S. 487, 493, 44 S. Ct. 175, 68 L. Ed. 402; 
The Turret Crown, 297 F. 766, 777 (C. C. A. 2); The Governor Ames, 187 F. 40, 44 
(C. C. A. 1); Mellon v. Federal Ins. Co. (D. C. N. Y.) 14 F.(2d) 997, 1004. 


In the De Monchy Case, suit was brought against the insurer to recover loss 
due to leakage of a cargo of turpentine, shipped from Tampa, Fla., to Rotterdam, 
Holland. The plaintiff, De Monchy, had contracted by cable to purchase the tur- 
pentine upon c. i. f. terms. A certificate of insurance was delivered to him with 
the invoice and bill of lading. The insurer set up as a defense to De Monchy’s 
suit a one-year limitation for suit, which was contained in the open policy under 
which the certificate had been issued, but which was not referred to in the cer- 
tificate. The trial court, the Court of Appeal, and the House of Lords, all held 
the defense insufficient, although the suit was started after the expiration of the 
year. It is difficult, from the numerous opinions delivered, to extract the precise 
principle for which the case stands. But first of all certain important differences 
of fact between that case and the one at bar should be noted. 


De Monchy was a c. i. f. holder, who had received a certificate which on its 
face said, as does the one at bar, that it takes the place of the policy. He had 
bought documents in Holland; the policy which the insurer sought to have in- 
corporated was thousands of miles away in America, and for practical purposes 
inaccessible to him. It is certainly much easier to make an estoppel out of the 
language of the certificate in the hands of such a holder than in the hands of the 
original insured. In the case at bar the plaintiff sent his broker to get the cer- 
tificate, and there is not a shadow of evidence that he could not have seen the 
policy. This distinction might well have turned the scales with the English 
judges. 

Lord Dunedin says that the certificate and policy must be read together, but 
that the certificate is the “determinative” document, and the policy will be looked 
to no further than to define the risks, but he also says: “Common sense and fair- 
ness revolt against the idea of this [the one-year clause] being enforced against 
the holder or indorsee of the certificate,’ who “could never have seen the policy.” 
And Lord Sumner explicitly cautions against the assumption that men may not 
contractually bind themselves by language they have not seen. His disposition 
of the case seems to have turned largely upon the sequence and form of the 
documents which made up “the policy.” First, there was a regular form of policy 
issued, we take it, to the seller of the turpentine; then a memorandum giving an 
option to cover war risks, from which the policy form was warranted free; then 
a second memorandum to cover turpentine leakage, which also was not covered by 
the form of policy; third, a memorandum which for the first time introduces 
and makes special provision for certificates of insurance to be issued by the 
original insured; and, lastly, an addendum which provides the terms as to meas- 
urement of leakage which were actually embodied in the certificate in question. 

Lord Sumner admits the necessity of a selective process of incorporating into 
the contract of insurance some of the terms of the policy, but he concludes from an 
examination of the above-mentioned documents that “the limitation clause, which 
is a limitation upon, not a right of, the original assured, was no part of the cer- 
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tificate scheme, which is directed to transferring rights in globo, but imposes li- 
abilities only when they are mentioned.” He says further: ‘ 

“The language of this clause bears out this view. It begins thus: ‘It is 
agreed that no suit or action for the recovery of any claim arising under this 
policy. * * *’ Now the claim here is one for leakage, from which this ‘po icy,’ 
in the sense in which it is used in the clause, was free. It was a claim arising 
only under what I have called the second and fourth documents. Further, the 
great majority of the provisious of these documents do not use the expression ‘it 
is agreed’ and in those few which do use it, all, unless I have overlooked something, 
are provisions where the parties agreeing are the insurance companies and the 
original assured only. It appears to me that, in the absence of any language 
calculated to do so expressly, this personal agreement, to which the plaintiffs were 
not parties, and which, even between the original parties, is so incomplete that 
it may be doubtful if an action could be brought on it, is not introduced into the 
document on which their rights arise by any recognizable mode of reference, and 
I am of opinion that the decision of the Court of Appeal was right and that it 
should be affirmed.” 

Lord Atkin also distinguishes between the original insured and the certificate 
holder. He expresses doubt whether any claim could arise “under the policy,” 
and says: “But without deciding the case on this ground, I am of opinion that 
the clause is not one which binds the certificate holder.” It may be noted that the 
wording of the one-year clause differs slightly in the two cases. There the limita- 
tion was upon any “claim arising under this policy”; here it is upon any “claim 
by virtue of this policy.” Mr. Justice Russell, in the Court of Appeal, noted the 
possibility of distinguishing between these pl'rases. De Monchy v. Phoenix Ins. 
Co., 44 Times L. R. 364, 369. 

[5] From this consideration of the opinions we are not convinced that the 
House of Lords would have made a similar decision, had they been dealing with 
facts such as are before us. Indeed, we believe they would not. Here the cer- 
tificate holder and the original insured are the same. The insurance contract was 
originally made by a “binder,” and would be construed to incorporate the terms of 
the insurer’s usual policy. Sherri v. National Surety Co., 243 N. Y. 266, 153 N. E. 
70; El Dia Ins. Co. v. Sinclair, 228 F. 833 (C. C. A. 2). Therefore, before the 
certificate was issued, the binder contract incorporated the one-year limitation for 
suit contained in the policy. In issuing the certificate, which expressly refers to 
the policy and does not in itself constitute a complete contract of insurance, there 
is no reason to suppose that the parties intended to modify their existing contract 
any further than the terms of the certificate indicate. On the contrary, the bro- 
ker’s “closing slip,” in response to which the certificate was issued, expressly 
stated: “Except as noted below, rates and conditions as per original binder, 
Changes or corrections, if any. As per above note our letter 11/22/18.” This 
letter concerned only deviation to Lisbon to take on cork. Hence we think the 
case clearly distinguishable from De Monchy’s, and any allegiance we owe the 
English law in maritime matters need not constrain our present decision. ‘The 
American authorities must nearly in point, though possibly distinguishable by 
reason of somewhat different phraseology in the certificates there involved, tend 


to support it. Brandyce v. Globe & Rutgers Fire Ins. Co., supra; Royster Guano 
Co. v. G. & R. Fire Ins. Co., supra. 


The judgment is affirmed. 


Mack, Circuit Judge (concurring). I-concur in the result, but on the ground 
last stated in Judge Swan’s opinion. 

The contract of insurance was clearly effectuated by the binder, which re- 
ferred to and included the entire policy. That contract not only was not intended 
to be altered by the certificate, but by the express terms of the closing note was 
intended to be in accordance with the binder, except in one respect expressly 
stated therein as well as in the certificate. Therefore the certificate, issued imme- 
diately on the receipt of the closing note, must be interpreted in the light of this 
history of the transaction. So interpreted, the entire policy remains a part of the 
insurance contract. 

It therefore becomes unnecessary to consider whether or not the House of 
Lords case is to be distinguished from the New York cases on the difference in 
the exact language used in the respective certificates, and, if not, then whether 
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or not we should follow the House of Lords case in its interpretation of the cer- 


tificate, relevant terms of which are identical with those of the certificate in this 
case. 


THE SOUTHLANDS. 

LONE STAR S&S. S. CO. v. KIRBY LUMBER CO. 
Circuit Court of Appeals, ay Circuit. January 27, 1930. 
o. 5566. 

37 Federal Reporter (2d) 474. 

1. INSURANCE—INSURER OF CARGO ISSUING RIDER COVERING LUM- 
BER ON DECK AFTER LOSS WAS KNOWN DID NOT WAIVE OB- 
— TO STOWAGE BY PAYING INSURED FOR LOST LUM- 
BER. 

Insurer of cargo lost or not lost by paying for lost lumber did not waive 
objections it might otherwise have had to stowage of lumber on deck under 
clean bill of lading, notwithstanding issuance of rider covering lumber on deck 
after loss was known to insurer, since issuance of rider was but acknowledge- 
ment of liability that existed from time bills of lading were given and accepted. 


(For other cases, see Insurance, Dec. Dig. § 388[3].) 


2. INSURANCE—AFTER INSURER’S RIGHT TO SUBROGATION HAD AT- 
TACHED, INSURED COULD NOT RELEASE CLAIMANT OF SHIP 
BY ACCEPTING PAYMENT FOR PART OF CARGO NOT LOST BUT 
NOT DELIVERED. 

Where right of insurance company insuring cargo of lumber to subrogation 
had attached, it was beyond power of insured to release claimant of ship upon 
payment being made for that part of cargo which was not lost in transit, but 
for which claimant was liable because of its failure to make delivery. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 

Appeal from the District Court of the United States for the Southern District 
of Texas; Joseph C. Hutcheson, Jr., Judge. 

Libel by the Kirby Lumber Company, for the benefit of the American In- 
surance Company, against the steamship Southlands; the Lone Star Steamship 
Company, claimant. Decree for libelant [27 F.(2d) 1010], and claimant appeals. 
Affirmed. 

W. E. Cranford, of Galveston, Tex. (Armstrong & Cranford, of Galveston, 
Tex., on the brief), for appellant. 

Carl G. Stearns, of Houston, Tex. (Fulbright, Crooker & Freeman, of Hous- 
ton, Tex., and Single & Single, of New York City, on the brief), for appellee. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Bryan, Circuit Judge. The Lone Star Steamship Company appeals from a 
decree holding its steamship, the Southlands, liable to the appellee, Kirby Lumber 
Company, for the value of lumber that was received for shipment, but was not 
delivered at destination. 


The Southlands received from the Kirby Lumber Company at Beaumont, 
Tex., 1,543 pieces of rough lumber and 15,124 pieces of lumber that was dressed 
and dry-kilned, for delivery to the shipper or its assignee at Santo Domingo in 
the West Indies. The bills of lading provided that the ship should be exempt 
from liability on account of perils of the sea and should have the benefit of 
any insurance on the lumber; but they were silent as to whether the stowage 
should be under deck or on deck. Of this lumber 1,302 pieces were stowed 
under deck and arrived safely at destination. The remaining 15,365 pieces were, 
without appellee’s knowledge, stowed on deck, and it became necessary to jet- 
tison them during a severe hurricane which struck the ship before it arrived 
at Santo Domingo. The loss was caused by the stowage on deck; there would 
have been no loss if the stowage had been under deck. The shipment was 
covered by an open policy, issued by the American Insurance Company, which, 
reserving the right of subrogation, insured the lumber, lost or not lost. Higher 
rates were to be charged for lumber on deck than for lumber under deck, and 
it was provided that the insurance should apply only to lumber under deck unless 
it was otherwise specified, but that the insurance company would accept an 
additional premium and be liable in case of deviation, or other variation of 
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risk, arising out of unintentional omission, error, or failure of the insured prop- 
erly to declare any shipment. After the loss here involved was known to it, 
the insurer issued riders covering the lumber on deck, and paid for such of it 
as was jettisoned during the hurricane. Appellant, after it received information 
of the settlement made by the insurance company, mailed to appellee a draft in 
payment for lumber which arrived safely at destination, but which was not de- 
livered, and a release, to be signed and returned, from all liability under the 
bills of lading. Appellee cashed the draft, but, upon objection being made by 
the insurance company, did not sign or return the release. Appellant attempted 
to prove a custom of steamship companies at the port of Beaumont to load 
cargo received under a clean bill of lading on or under deck in the absence of 
instructions from the shipper. But the evidence went no further than to show 
that after the war, up to 1921, appellant maintained the only steamship line 
engaged in carrying lumber from Beaumont and other ports in the Sabine district 
to Santo Domingo, and that during this period it insisted upon the right to load 
dressed lumber on deck or refused to accept it; but even then it was the cus- 
tom to notify shippers and to stamp on bills of lading the option to stow on 
or under deck. The shipment in question was made in 1924, and since 1921, 
when Lykes Bros. became a competitor of appellant, it has been the custom 
of all steamship companies, including appellant, not to stow lumber on deck 
under a clean bill of lading. The libel was brought for the benefit of the Ameri- 
can Insurance Company. 

Appellant contends that the decree was erroneous, on the grounds: (1) That 
the.insurance was placed after the lumber was lost; (2) that the insurance com- 
pany by paying for the lost lumber waived any objections it might otherwise 
have had to the stowage; (3) that appellee’s acceptance of payment for that 
part of the lumber which was received, but not delivered, constituted accord 
and satisfaction; and (4) that the stowage was proper under a custom which 
existed at Beaumont. 

{1, 2] The open policy provided insurance on cargo lost or not lost, and 
bound the insurance company to protect cargo that was improperly stowed 
through the inadvertance or without the knowledge of the insured. The issuance 
of the rider was but an acknowledgement of a liability that existed from the 
time the bills of lading were given and accepted. The obligation of the insur- 
ance company being such as it was, there could not possibly be any waiver in- 
volved in the payment of the insurance to the insured. The right of the in- 
surance company to subrogation having attached, it was beyond the power of 
the insured to release appellant upon payment being made for that part of the 
cargo which was not lost in transit, but for which appellant was liable because 
of its failure to make delivery. 

[3] We agree with the district judge that there was no custom in existence at 
the time the shipment in question was made to stow on deck dressed lumber 
which was delivered in return for a clean bill of lading. The custom contended 
for by appellant, if it ever prevailed, had long since ceased to exist. These were 
clean bills of lading, under which it became appellant’s duty to stow the lumber 
under deck, and its failure to do so constituted a deviation, which precluded 
its right to receive the benefit of insurance taken out by appellee. St. Johns 
N. F. Shipping Corporation v. Companhia General Commercial do Rio Janeiro, 
263 U. S. 119, 44 S. Ct. 30, 68 L. Ed. 201. 

The decree is affirmed. 


THE FREDENSBRO. 
THE MANCHESTER SHIPPER 
District Court, E. D. Pennsylvania. Feb. 24, 1930. 
38 Federal Reporter (2d) 501. 

1. COLLISION—BOTH VESSELS HELD AT FAULT IN COLLISION AS 
RESULT OF FAILURE ON PART OF BOTH TO OBSERVE INLAND 
PILOT RULES (Inland Pilot Rules, art. 18, rule 3, arts. 27, 29 [33 USCA §§ 
203, 212, 221]). 

Both vessels held at fault in collision by reason of failure to observe Inland 

Pilot Rules, art. 18, rule 3, art. 27, and art. 29 (33 USCA §§ 203, 212, 221), by 

failure to give danger signal on part of one vessel when not receiving assent to 
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proposed starboard passage and failure on part of other vessel to observe move- 
ment or hear signal and to have a lookout properly stationed, particularly in view 
of fact that collision occurred on a fair, clear day on waters with which both 
were familiar. 


(For other cases, see Collision, Dec. Dig. § 102[2].) 


2. SHIPPING—PROOF ESTABLISHED PRIMA FACIE RIGHT OF CHAR- 
TERER TO BRING SUIT FOR NONDELIVERY OF CARGO IN AC- 
CORDANCE WITH BILL OF LADING. 

Proof held to establish prima facie right of charterer to bring suit for dam- 
ages for nondelivery of cargo of coal in accordance with terms on bill of lading. 


(For other cases, see Shipping, Dec. Dig. § 132[5].) 


3. INSURANCE—UNDERWRITER PAYING LOSS IS ENTITLED TO RE- 
COVER BY SUIT IN NAME OF ASSURED AGAINST CARRIER. 
Generally, an underwriter who has paid a loss is entitled to recover what he 

has paid by suit in name of assured against carrier who caused the loss. 


(For other cases, see Insurance, Dec. Dig. § 606[3].) 


In Admiralty. Libel by the master of the Fredensbro against the Manchester 
Shipper, with a cross-libel by owner of the Manchester Shipper against the 
Fredensbro, and libel by John Kelley, Limited, against the Manchester Shipper, 
wherein the Shipper impleaded the Fredensbro. 

Decree in accordance with opinion. 

William J. Conlen, of Philadelphia, Pa., for the Fredensbro. 

H. Alan Dawson, of Philadelphia, Pa., for the Manchester Shipper. 

Fraley & Paul, of Philadelphia, Pa., for John Kelly, Limited. 

Tuompson, District Judge. 

This suit arose out of a collision between the British steamship Manchester 
Shipper and the Danish steamship Fredensbro on the Delaware river between 
Philadelphia and Camden, N. J., as a result of which the Fredensbro with her 
cargo was sunk and the Shipper sustained damage to and about her stem. A 
libel was filed by the master of the Fredensbro against the Shipper and a cross- 
libel by the owner of the Shipper against the Fredensbro. John Kelly, Limited, 
claiming as owner of the cargo of the Fredensbro, filed a libel against the Shipper, 
whereupon the Shipper impleaded the Fredensbro under Admiralty Rule 56 (28 
USCA § 723). 

There is an established anchorage ground on the eastward side of the river 
extending about halfway across and marked at its upper western limit by a 
white buoy. The river is, at the place of the collision, about 2,000 feet wide, 
so that there is a width of between 900 and 1,000 feet between the anchorage 
ground and the ends of the piers along the western shore. 

On October 27, 1926, the Fredensbro, having taken on at Port Richmond 
a full cargo of coal consigned to John Kelly, Limited, had anchored over night 
on the westward side of the anchorage ground approximately opposite Pier 
78 South Wharves. Other steamships were anchored in about a fore and aft 
line along the westward side of the anchorage ground. The Italian ship Vesuvio 
was lying about opposite Pier 78. Some distance above the Vesuvio was a 
Norwegian steamship, and below the Vesuvio a British steamship, all tailing 
downstream with the tide, which was at about the last of the ebb. 

The Fredensbro, having taken on a pilot, weighed anchor at about 12:30 
p. m. preparatory to proceeding down the river to sea. The weather was clear, 
the wind negligible, and the current running at about a half knot an hour. The 
Fredensbro left her anchorage on a starboard helm, headed toward the west- 
ward side of the river, then northward. After taking that course as far as the 
pilot considered necessary, she swung out into the river on a port helm and 
then executed backing and filling movements until the vessel was brought to a 
point about opposite Pier 78 and was lying 50 or 100 feet out from the pierhead, 
approximately broadside to the stream. 

At the same time, the Manchester Shipper, bound for Port Richmond, was 
coming up the river on the eastward side of the channel and close to the west- 
ward side of the anchorage ground at sufficient distance to clear the anchored 
vessels. The Fredensbro had been sighted by the Shipper when the latter came 
around Horse-Shoe Bend, and the Shipper was sighted by the Fredensbro when 
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the latter was 3,000 feet below her. The Shipper was proceeding upstream 
against the ebb tide at about four and a half knots an hour. When the Shipper 
was about 3,000 feet below the Fredensbro, a tug with a hoister lashed to her 
side was above the Fredensbro coming downstream. The tug with her tow 
passed the Fredensbro on a course across her bow, about 150 feet off. Im- 
mediately before the tug passed her, the Fredensbro gave two blasts of her 
whistle, intended as a starboard to starboard passing signal to the Manchester 
Shipper, to execute which maneuver the Shipper would have been obliged to 
go westward under her stern and between the Fredensbro and the pier. The 
Fredensbro, as the tug passed her, started her engines slow ahead, intending to 
get far enough across the stream to complete her maneuver of going about to 
proceed to sea. 

The Shipper at about the same time, or immediately thereafter, blew one 
blast of her whistle, indicating her intention to keep her course and to pass 
the Fredensbro on the eastward side of the channel. The Shipper was then 
only about 1,200 feet below the Fredensbro. The Shipper sounded another 
single blast and kept on her course. Meanwhile the Fredensbro had started 
full speed ahead, and, a collision being imminent, her engines were reversd to 
full speed astern. The Shipper also put her engines full speed astern, but the 
action on the part of each vessel was too late to avoid a collision and the stem 
of the Shipper struck the starboard side of the Fredensbro, cutting into her 
starboard side forward of her bridge. 

The collision occurred immediately above the Vesuvio. When the vessels 
were disengaged, the Shipper scraped the side of the Vsuvio. The Fredensbro 
drifted ahead to the anchorage grounds and sank. 

The testimony on the part of the Shipper is that the master and those with 
him on the bridge did not hear the two-blast signal of the Fredensbro. The 
testimony further shows that she had no lookout in the ordinary sense of the 
term. The chief officer and the carpenter were stationed at the forecastle head 
to stand by the anchor. Although the chief officer heard the blast signals of the 
Fredensbro, he did not report them to the bridge. 

There was testimony on the part of the Shipper from which it is contended 
that, in view of the presence of the tug and hoister passing across the bow of 
the Fredensbro, the position of the tug and hoister was such that any attempt 
to accept and follow the two-blast signal would have resulted in a collision of 
the Shipper with the tug and hoister, and that, if the course astern of the Fre- 
densbro had been attempted, the Shipper could not with safety have altered 
her course to the westward and then upstream so as to pass between the stern 
of the Fredensbro and the piers. 

On behalf of the Fredensbro, it is contended that, under the special cir- 
cumstances of the case, she, being in the execution of a maneuver to turn about 
and go downstream, was the privileged vessel, and that her pilot was justified 
in proceeding with the maneuver, assuming that the Shipper would take the 
course astern of her. 

Throughout the testimony on both sides of the controversy, it appears that 
the Fredensbro persisted in an attempt to exercise what her navigators con- 
sidered her right to complete her maneuver, relying on the Shipper to accom- 
modate her in so doing, regardless of the risk the Shipper would have taken of 
collision with the tug and tow, or with the turn to port and then to starboard 
which the Shipper would have been obliged to take to proceed across the river 
and then upstream on the western side. The Shipper, on the other hand, per- 
sisted in what her navigators considered her right to keep to the right-hand 
side of the stream, regardless of the movements of the Fredensbro. 

With ordinary care on the part of the Fredensbro, there seems no escape 
from the conclusion that, if she had not persisted in going full speed ahead 
across the river without observing caution when her signal was not answered, 
the collision could have been avoided. Her pilot vigorously claimed that he 
could not have gone astern without danger of striking the piers on the Phila- 
delphia side. With no obstruction whatever between her and the apparent course 
of the Shipper, indicated by her one-blast signal, and the pier heads on the west 
bank, it appears that the Fredensbro had the whole river below where she lay 
to herself, and there is no apparent reason why she could not have safely re- 
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mained where she was when the tug and hoister passed her and drifted for a 
moment with the tide until the Shipper had passed her, and thus have avoided 
the collision. 

The same sort of persistence in exercising what the Manchester Shipper 
considers her rights is clearly shown, and, in addition to that, there is no ex- 
cuse whatever offered to show why the signals of the Fredensbro were not heard 
by or reported to those on the bridge of the Shipper. The chief officer heard 
the signal and it was not answered. It was not in the line of his duty to re- 
port it to the bridge, and he frankly confessed that he did not do so. If the 
signal was heard by the chief officer on the forecastle head, it would have been 
heard by a lookout if one had been stationed at the bow. His sole duty would 
have been to watch, observe, and report to the bridge, without the distraction 
of any other duty. If the signal had been reported and the forward movements 
of the Fredensbro observed, which could easily have been done by any one who 
was alert and watchful, the engines of the Shipper could have been reversed 
further down the river and the accident avoided. 

[1] The inevitable conclusion, therefore, is that there was fault on the part 
of each vessel contributing to the collision. 

The facts hereinbefore found require consideration of the applicable inland 
pilot rules. We will cite the ones which are considered applicable. 

Article 18, Rule 3 (33 USCA § 203): “If, when steam vessels are approach- 
ing each other, either vessel fails to understand the course or intention of the 
other, from any cause, the vessel so in doubt shall immediately signify the same 
by giving several short and rapid blasts, not less than four, of the steam whistle.” 

Article 27 (33 USCA § 212): “In obeying and construing these rules due 
regard shall be had to all dangers of navigation and collision, and to any special 
circumstances which may render a departure from the above rules necessary in 
order to avoid immediate danger.” 

Article 29 (33 USCA § 221): “Nothing in these rules shall exonerate any 
vessel, or the owner or master or crew thereof, from the consequences of any 
neglect to carry lights or signals, or of any neglect to keep a proper lookout, 
or of the neglect of any precaution which may be required by the ordinary prac- 
tice of seamen, or by the special circumstances of the case.” i 

The Fredensbro, having given the warning to the Shipper by two blasts, 
and having failed to get a signal of assent to the proposed starboard passage, 
but, in place thereof, a single blast for a port to port passage, insted of giving 
the danger signal required by Article 18, Rule 3 (33 USCA § 203) went ahead 
with her engines and did not give what she probably considered the danger 
signal until too late and until the collision was inevitable. 

The Shipper, on the other hand, having a full opportunity of observing the 
fact that the Fredensbro was not on her course, but was maneuvering to get 
straightened out in the channel to go to sea, if she did not understand the course 
or intention of the Fredensbro, should have given the danger signal. If she 
failed to observe the movements of the Fredensbro or to hear the two-blast 
signal, she was in that situation because of failure to have a proper lookout, 
properly stationed, in violation of Article 29. 


Both vessels failed to have due regard to the situation involving the dangers 
of collision and to the special circumstances of the situation as required by 
Article 27 (33 USCA § 212); the Fredensbro in going ahead and leaving to the 
Shipper the sole responsibility of escape from collision and of risking a possible 
and probable collision with the tug and tow, and of risking a passage through 
the narrow space between the Fredensbro’s stern and the piers; the Shipper in 
failing to slow down and stop or reverse when her navigators knew or must 
have known that the Fredensbro was in the course of maneuvers to go to star- 
board and proceed downstream. 

The collision occurred on a fair clear day in waters with which both were 
familiar, and between vessels which could without difficulty have observed the 
movements of each other for sufficient distance to have avoided the collision. 
The Coamo (C. C. A.) 280 F. 282; The Jason (The Westfield) 288 F. 57 (D. C.); 
City of Los Angeles v. Standard Transportation Company (C. C. A.) 32 F.(2d) 
988; The George S. Tice (C. C. A.) 287 F. 127; The Servia, 149 U. S. 144, 13 
S. Ct. 817, 37 L. Ed. 681. 
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On behalf of the libel filed by John Kelly, Limited, against the Manchester 
Shipper, in which the Fredensbro was impleaded, it was shown that the Fre- 
densbro was chartered by her owners to the libelant, John Kelly, Limited, for 
a voyage from Philadelphia, Hampton Roads, or Baltimore for carriage of a 
cargo of coal not exceeding 4,000 nor less than 3,500 tons. The coal was shipped 
on the Fredensbro at Port Richmond and the voyage had commenced when the 
collision occurred. The master issued three bills of lading covering 3,972 tons 
of coal to be delivered at Belfast, Ireland, to John Kelly, Limited, the freight 
to be paid as per the charter party. The bills of lading issued recited that “one 
of the bills being accomplished, the others to stand void.” The cargo, or part 
thereof, having been raised with the Fredensbro, the remainder was discharged 
at Penrose Pier and the master of the Fredensbro made delivery to the owners, 
whereupon the original bill of lading was surrendered to the master. The two 
remaining copies of the bill of lading were produced at the hearing. 

[2] The proof thus establishes the prima facie right of John Kelly, Limited, 
to bring suit for damages for nondelivery of the cargo in accordance with the 
terms of the bill of lading. Lawrence v. Minturn, 58 U. S. (17 How.) 100, 15 
L. Ed. 58; The Cabo Villano (D. C.) 14 F.(2d) 978. 

[3] The next question arises from the facts shown and admitted at the hear- 
ing that John Kelly, Limited, had taken out a policy of marine insurance, and 
that, after the delivery of the coal in damaged condition at Penrose Pier, the 
underwriters had paid a sum to the libelant and had taken an assignment of all 
of its right and claim to the cargo, and that the underwriters are therefore the 
real parties to the suit. The general rule is well established that an underwriter 
who has paid a loss is entitled to recover what he has paid by a suit in the name 
of the assured against the carrier who caused the loss. Hall & Long v. The 
Railroad Companies, 80 U. S. (13 Wall.) 367, 20 L. Ed. 594; The Potomac, 105 
U. S. 630, 26 L. Ed. 1194; The Fort Gaines (D. C.) 24 F.(2d) 849. 

The damage to the Fredensbro and the Manchester Shipper having been 
occasioned by the fault of both vessels, a decree may be entered in favor of each 
vessel against the other for half damages, and the damage to the cargo having 
been occasioned by mutual fault, the decree will provide that the loss to the 
cargo, if any, be sustained in equal moieties by the two vessels. Reference will 
be made to a commissioner to ascertain and report the damage sustained by the 
several parties. 
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ACCIDENT 


LONDON GUARANTEE & ACCIDENT CO., Limited, v. LEEFSON. 
Circuit Court of a, Third Circuit. January 16, 1930. 
0. 4226 


37 Federal Reporter (2d) 488. 

1. INSURANCE—RIGHTS ARISING FROM ACCIDENT POLICIES MUST 
BE DETERMINED WITH CAREFUL REFERENCE TO TERMS OF 
EACH POLICY. 

Although there is natural tendency to treat accident insurance policies as 
though their terms were uniform, rights arising from them are contractual, and 
must be determined with careful reference to terms of each policy. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


2. INSURANCE—DEATH RESULTING FROM ACCIDENTAL INJURIES 
HELD COVERED BY ACCIDENT POLICY, THOUGH OTHER CAUSES 
ACCELERATED DEATH AFTER INJURY. 

Under accident policy providing that injuries must result solely and independ- 
ently of all other causes from accident, but as to death only requiring that 
insured must die as result of injuries, death from accidental injury is covered, 
even though, after injury, other causes accelerate death. 

(For other cases, see Insurance, Dec. Dig. § 466.) 


4. INSURANCE—IN ACTION ON ACCIDENT POLICY, WHETHER IN- 
SURED’S DEATH WAS COVERED BY POLICY HELD FOR JURY, 
WHERE DEFENDANTS CONTENDED DEATH RESULTED PARTLY 
FROM DISEASE EXISTING AT TIME OF ACCIDENT. 

In action on accident policy, whether insured’s death was such as to give 
rise to liability under policy held for jury, where defendant contended death was 
produced in part at least by disease existing at time of accident, while plaintiff 
maintained insured was not suffering from any disease, as against defendant’s 
contention that plaintiff’s evidence was so unsatisfactory that verdict could ouly 
be guess. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

5. INSURANCE—WHETHER NOTICE WAS GIVEN INSURER AS SOON 
AS REASONABLY POSSIBLE, AS REQUIRED BY ACCIDENT POL- 
ICY, HELD FOR JURY. 

In action on accident policy, in which no disabling injuries resulted from 
accident within 20 days, and policy provided for notice within such time, ques- 
tion whether notice was given as soon as reasonably possible within policy pro- 
vision for cases in which notice within 20 days was not reasonably possible held 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Appeal from the District Court of the United States for the Eastern District 
of Pennsylvania; William H. Kirkpatrick, Judge. 

Action by Marie Leefson against the London Guarantee & Accident Com- 
pany, Limited. Verdict for plaintiff, defendant’s motion for new trial was de- 
nied, and defendant appeals. Affirmed. 

The opinion of Kirkpatrick, District Judge, follows: 


This is a suit upon an accident insurance policy. The plaintiff, beneficiary, 
obtained a verdict for the principal sum, based upon the death of her husband, 
the insured. The defendant has moved for a new trial. 


The first question is whether, under the circumstances shown, the death of 
the plaintiff’s husband was a risk covered by the policy. The general insuring 
clause insures “against bodily injuries effected * * * through accidental 
means, directly and independently of all other causes. * * *” The schedule 
of indemnities provides in clause C that, “if within two hundred and sixty days 
from the date of the accident * * * the Insured dies as the result of in- 
juries as aforesaid the Company will pay the Principal Sum. * * *” The 
court instructed the jury in substance that the injuries referred to meant not 
merely the first breaking of the skin or immediate result of the collision with 
some outside object, but that it meant the entire bodily disorganization follow- 
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ing the accident, and included the entire course of that condition until it ended 
either in recovery or death. In other words, it practically meant a disabling 
injury upon which a claim could be based. The jury was then instructed that 
death was not a part of the injury, but a consequence of it, which, if it has 
occurred, gives rise to a particular right to claim the whole face of the policy. 
Thus in a death case the policy really deals with three distinct elements as a 
basis of liability: First, the accident, which the policy refers to as “accidental 
means”; second, a bodily injury; and, third, death. The jury was further in- 
structed that, as applied to the plaintiff’s proofs, the accident would be the fall 
of the deceased in the row boat, and that the injuries would be disablement or 
bodily condition arising from such accident, that it was necessary to a recovery 
that the plaintiff show by the weight of the evidence that the injury was ef- 
fected by reason of the accident directly and independently of all other causes, 
and that, if any diseases which the insured might have had at the time of the 
accident or his physicial condition contributed in any way to his injury, the 
plaintiff could not recover. The court said, “That means that if the insured was 
in a diseased condition at the time that this accident happened, and if that dis- 
eased condition contributed to or was a cause of his subsequent condition and 
his subsequent injury, then it is not a risk covered by the policy.” The jury 
was also instructed that, so far as the death was concerned, if the injuries re- 
sulted solely from the accident without any contributing cause, then there was 
no requirement that the death itself result solely from the accident or the in- 
juries uncomplicated by other causes. 

[{1, 2] I am satisfied that this is a correct interpretation of the terms of this 
policy. There is perhaps a natural tendency to treat accident insurance policies 
as though their terms were uniform, but the rights arising from them are con- 
tractual, and must be determined with careful reference to the terms of each 
policy. In this case it only causes confusion to refer to decisions upon policies 
which require that death must result from the accident or from the injury 
independently of all other causes. Kerns yv. A®tna Life Ins. Co. (C. C. A.) 291 
F. 289; Order of United Commercial Travelers of America v. Nicholson (C. C. A.) 
9 F. (2d) 7; Maryland Casualty Co. v. Morrow (C. C. A.) 213 F. 599, 52 L. R. A. 
(N. S. 1213, all cited by the defendant. hat is not what this policy provides. 
It says that the injuries must result solely and independently of all other causes 
from the accident, but as to death it merely requires that the insured must die 
as a result of injuries. Why it was written just this way is not easy to say. It is 
unlike any policy I have found in any of the decided cases. It means, that, 
given an injury effected solely by accident without contributing causes, there 
may be a recovery, even though, after the injury is received, other causes acceler- 
rate the death. Such causes might be unskillful surgical treatment, delay in 
getting proper medical attention, exposure, or infection. Perhaps it was intended 
to eliminate the many doubtful and perplexing questions which arise in deter- 
mining the exact nature of contributing causes of death in cases where it is 
perfectly clear that the major cause is an accidental injury. 

[3] However that may be, the defendant does not raise the question of any 
cause intervening between the injury (taking it as I have defined it) and the 
death. His whole contention is that the gangrenous condition of the foot did 
not result from the accident independently of other causes, but that it was pro- 
duced, in part at least, by disease existing in the insured at the time of the 
accident. The result is that, so far as this case is concerned, the burden put 
upon the plaintiff by the court’s instructions was quite as severe as though the 
jury has been told that the death must result independently of other causes from 
the acident. Even if the correct construction of the policy were as contended 
for by the defendant, it would make no practical difference in this particular 
case, and the defendant could not have been harmed by the instructions. 


[4] The defendant further contends that the plaintiff's evidence upon the 
question of the cause of the injuries and death is so unsatisfactory and contra- 
dictory as to bring it within the rule stated in Mudano y. Philadelphia Rapid 
Transit Co., 289 Pa. 51, 137 A. 104. That case involved the question whether a 
serious infection of a man’s foot resulted from an injury to his heel sixteen 
months before or from a recent blister produced by an ill-fitting shoe. The 
evidence showed two different causes, either of which might have caused the 





Acc. | London Guarantee & Accident Co. v. Leefson 


condition. It was a purely scientific medical question, and the only evidence 
possible was the testimony of experts. The net result of the testimony of the 
two experts called by the plaintiff was that the injury might have resulted from 
either cause (although one said that “very probably” it came from the accident). 
Hence the verdict of the jury could only have been a guess. If the opinion of 
the court be read (particularly at page 61 of 289 Pa., 137 A. 107), it will be seen 
how carefully the rule is limited to the precise situation presented to the court. 

In the case now before the court, the state of the evidence is entirely different. 
The accident occurred in June, 1925. If it had been conceded that the plaintiff at 
that time was suffering from some disease, then whether or not that disease 
contributed to the accident would have been a matter for expert testimony only, 
and the rule of Mudano v. Philadelphia Rapid Transit Co. might have applied 
The plaintiff’s position, however, was that the insured was at the time of the 
accident in good health, and not suffering from any disease. That was purely 
a question of fact. As bearing upon it, the plaintiff produced the testimony of 
three lay witnesses all closely associated with the insured, who testified that 
his appearance and manner indicated that he was in excellent health, and one 
medical witness, Dr. Keene, who just after the accident made a physical exam- 
ination of the plaintiff, and testified that his general condition was good. It will 
be noted that the defendant’s claim was that the plaintiff was at the time suffering 
from arteriosclerosis, heart disease, and diabetes. Dr. Keene took his blood 
pressure, and found it only a little elevated, he examined his heart, and found 
it normal, and he had an urinalysis made which showed no sugar in the urine. 
It is true that Dr. Keene had been giving the insured osteopathic treatments for 
several years for poor circulation, but that merely went to the credibility of his 
definitely expressed conclusion. It is also true that Dr. Gordon, called by the 
plaintiff, testified that from his observation of the insured at about the time of 
the accident he concluded that he had heart trouble. He was not the insured’s 
physician, however, and did not make any physical examination on him, basing 
his opinion merely on what he observed from casual contacts. There was also 
evidence in the plaintiff’s case which showed that during the period the insured 
was in the hospital (November, 1925, to February, 1926) he had all of the 
diseases referred to, although Dr. Jones testified that he was never thoroughly 
convinced that the insured was diabetic at all, and Dr. Behrend said the condition 
of his arteries was about what was to be expected of a man of the insured’s age. 
All this, however, merely brings the case within the familiar general rule that, 
where the plaintiff's case contains contradictory evidence, it is for the jury to 
reconcile such contradictions (Danko v. Pittsburg Railways Co., 230 Pa. 295, 79 
A. 511), but fails to call for the application of the special rule of the Mudano 
Case. Thus, in this case, the jury merely had to say whether they believed Dr. 
Keene’s testimony as to his condition at the time of the accident or whether they 
believed Dr. Gordon or were convinced from the condition existing at the time 
of the insured’s death that he must have been in bad health at the time of the 
accident. This is quite different from the Mudano Case, in which there was no 
positive testimony upon which any finding supporting the plaintiff’s theory of 
the case could be made. I conclude that the case was properly submitted to the 
jury upon the question of whether the insured’s death was such as to give rise 
to liability under the policy. 


[5] The next question is as to notice. The provisions for notice in the policy 
are: “Written notice of injury on which claim may be based must be given to 
the Company within twenty days after the date of the accident causing such 
injury. In event of accidental death immediate notice thereof must be given 
to the Company. * * * Failure to give notice within the time provided in this 
policy shall not invalidate any claim if it shall be shown not to have been reason- 
ably possible to give such notice and that notice was given as soon as was 
reasonably possible.” In construing these provisions, the court held that, inasmuch 
as no disabling injury resulted from the accident within 20 days, it was not 
reasonably possible to give notice of the accident as required, and that it was a 
question for the jury to determine whether, under all the circumstances of the 
case, notice was given as soon as was reasonably possible. The facts as shown 
by practically undisputed testimony were that, during the summer following the 
accident, the insured suffered considerable inconvenience and pain, but was not 





1278 The insurance Law Journal, Vol. 74 [June, 1930 


prevented from pursuing his usual occupations until November 6, 1925, on which 
date he remained indoors, went to bed, and summoned a physician; that on the 
16th he was removed to a hospital; that about a week or so later an operation 
was advised; and that on the 27th was removed to another hospital, where he 
was operated on and subsequently died in February of the following year. 
Notice of the accident was given on December 13, or about 5 weeks after he 
became disabled. There was evidence that while at the hospital he suffered a 
great deal of pain, could not sleep, and as a result was given narcotics. There 
was also evidence that he did not seem to take his condition seriously, and was 
very anxious to get back to his business. The jury was instructed that it was a 
\question for them to say whether the notice was given within a reasonable time 
after November 6, the latest date upon which they could say that there was 
an injury of which notice could be given. 

The court accepted the rule of Travelers’ Ins. Co. v. Nax (C. C. A.) 142 F. 
653, that any failure on the part of the insured to give notice as required by the 
policy barred the wife’s rights as beneficiary, and so instructed the jury. The 
court also recognizes the rule of Metropolitan Casualty Ins. Co. v. Johnson (C. C. 
A.) 247 F. 65, 7 A. L. R. 175, that, where the facts are not controverted or no 
doubtful inferences can be drawn from them, the question of whether or not 
notice was given within a reasonable time is a matter of law for the court to 
determine, but in this case, while the facts are practically undisputed, they admit 
of varying inferences, and the question is within the province of the jury. My 
attention has not been called to any case in which the court has held as a matter 
of law that a delay of 5 weeks in giving notice from the first day on which it 
could possibly have been given, the insured being confined to bed during the whole 
5 weeks, and most of the time in the hospital, removed from his business and 
affairs, and suffering great pain, was an unreasonable time. 

Motion for a new trial is denied. 

Layton M. Schoch, of Philadelphia, Pa. (Pepper, Bodine, Stokes & Schoch, 
of Philadelphia, Pa., of counsel), for appellant. 

L. Stuffer Oliver, of Philadelphia, Pa. (Paxson Deeter, of Philadelphia, Pa., 
of counsel), for appellee. 

Before Woolley and Davis, Circuit Judges, and Morris, District Judge. 


Per Curiam. Affirmed on opinion of Kirkpatrick, District Judge, sur motion 
for a new trial. 


MISSOURI STATE LIFE INS. CO. v. YOUNG. NO. 5899. 


Circuit Court of Appeals, Ninth Circuit. Feb. 21, 1930. 
38 Federal Reporter (2d) 399. 


1. INSURANCE—INSURED’S STATEMENTS CONCERNING HIS CONDI- 
TION HELD ADMISSIBLE TO DETERMINE WHETHER HE KNEW 
OF FALSITY OF REPRESENTATIONS AS TO HIS HEALTH IN AP- 
PLICATION FOR POLICY. 

Insured’s knowledge and intent in making false representations as to his health 
in application for accident policy being material in beneficiary’s action thereon, his 
statements concerning his condition were admissible for purpose of determining 
whether representations were known by him to be false. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 


2. INSURANCE—BENEFICIARY SUING ON POLICY CANNOT OBJECT 
TO EVIDENCE OF INSURED’S STATEMENTS SHOWING HIS 
KNOWLEDGE OF FALSITY OF REPRESENTATIONS IN APPLICA- 
TION AS TO HIS HEALTH. 

_ Beneficiary, suing on accident policy for insured’s death, asserts validity of 
policy, and hence truthfulness of representations on which it was procured, and 
cannot object to evidence of insured’s statements, showing his knowledge of falsity 
of representations in application as to his health, on ground that they were state- 
ments of third person and hence not binding on beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 655[2].) 
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4, INSURANCE—INSURED’S LETTERS BEFORE APPLYING FOR POL- 
ICY HELD ADMISSIBLE ON ISSUE OF HIS KNOWLEDGE OF FAL- 
SITY OF REPRESENTATIONS IN APPLICATION AS TO HIS 
HEALTH. 

In action on accident policy for insured’s death, letters written by insured before 
applying for policy, indicating that he was very ill, had consulted a physician, and 
was aware of his rather desperate physical situation, held admissible on issue 
of his knowledge of falsity of representations in application as to his health. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

Appeal from the District Court of the United States for the District of Ari- 
zona; F. C. Jacobs, Judge. 

Action by Mary Ellen Young against the Missouri State Life Insurance Com- 
pany, a corporation. Judgment for plaintiff, and defendant appeals. 

Reversed. 

Allen May, of St. Louis, Mo., E. O. Phlegar, E. G. Frazier, Henderson Stock- 
ston, and Allan K. Perry, all of Phcenix, Ariz., and Frank P. Deering and James 
Walter Scott, both of San Francisco, Cal., for appellant. 

Joseph E. Morrison, Charles A. Carson, Jr., and Gene S. Cunningham, all of 
Pheenix, Ariz., for appellee. 

Before Rudkin, Dietrich, and Wilbur, Circuit Judges. 

Wusur, Circuit Judge. 

This is an appeal from a judgment in an action upon an accident insurance 
policy for $30,000 issued to George U. Young in favor of his wife, the appellee. The 
insurance policy was applied for December 20, 1924, and issued January 10, 1925, and 
renewed for another year by payment of premium in January, 1926. The insured 
suffered an injury to his foot on December 15, 1925, and died on the 24th of Novem- 
ber, 1926. The appellant life insurance company defends the action upon the 
ground that the accidental injury was not the cause of death but that the death was 
occasioned by myocardial failure superinduced by long existing kidney disease and 
diabetes; and, furthermore, that the insured was not wholly and continuously 
disabled from the date of the accident and upon the further ground that the policy 
was procured by fraudulent misrepresentation of the insured. 


One of the principal questions in the case is the admissibility of declarations 
of the insured made before and after the issuance of the policy concerning his state 
of health both before and after the date of the policy. The issue of fraud is 
based upon statements made by the insured in the application for the policy in 
question. The insured, in his written application, stated that he had never had 
diabetes and answered in the negative the following question: “Have you within 
the past five years had medical or surgical advice or treatment or any departures 
from good health? If so, state when and what, and duration.” With reference 
to these answers of the insured in his application it is alleged in the answer that 
the insured, during the five years prior to the date of the application, had had medi- 
cal advice or treatment and had had departures from good health; and had diabetes ; 
and that the representations made in the application were known by the insured to 
be false and made with the intention of deceiving the defendant; that such repre- 
sentations were material. 


This issue of fraud was submitted to the jury upon the evidence under the fol- 
lowing instructions: 


“If you find and believe from the evidence that on or about the 20th day of 
December, 1924, at the time of making the application for the policy of accident 
insurance introduced in evidence, George U. Young was or had been suffering from 
diabetes and within five years prior to the time of such application had had medical 
or surgical advice or treatment and substantial departures from good health and, if 
you find that in such application George U. Young stated that he had not had 
diabetes and stated that he had not within the previous five years had medical or 
surgical advice or treatment or any departure from good health and, if you find 
that said answers so made were false and untrue and that George U. Young did, at 
the time of making same, know them to be false and untrue and made such answers 
with the intention to deceive the defendant and to induce it to rely upon such 
false and fraudulent statements, if you find they were false, and to issue a policy 
and, if you find that the defendant did believe such false and fraudulent statements. 
if you find them so to be, to be true and relied upon and was deceived thereby and 
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that defendant, without knowledge of the falsity of such statements or any of them, 
if they were false, made, executed and delivered the policy of accident insurance 
introduced in evidence and, if you find further that such false and fraudulent repre- 
sentations, if any, so made and believed and relied upon, materially affected the 
acceptance of the risk or the hazard assumed by the defendant, then you are in- 
structed that the policy contract was void from the date of issuance and that the 
beneficiary cannot claim any relief thereunder and plaintiff cannot recover herein 
from the defendant.” 

“You are instructed that mere temporary afflictions or ailments not of a serious 
or damaging character which pass away and are likely to be forgotten, because 
they do not affect the general healthfulness of the system, are not to be regarded 
as departures from good health, within the meaning of the policy of insurance 
offered for evidence in this case. 

“The failure of an applicant for insurance to state that he had consulted a 
physician about some slight or immaterial ailment which did not seriously affect 
the general healthfulness would not necessarily—the general healthfulness of the 
system seriously would not necessarily be a fraudulent statement, within the mean- 
ing of this policy but it must be something substantial—something of some impor- 
tance or serious character. It is not the duty of an applicant for insurance to advise 
the insurance company of every time he consults his physician for some temporary 
indisposition but is his duty to advise them, in answer to that question, every time 
he has consulted his physician relative to any serious ailment. 

“You are instructed that, if the defendant company seeks to avoid the payment 
of the policy on the ground that the deceased had been guilty of material misrepre- 
sentations and fraud, the burden of proof is upon the defendant company. It is not 
to be assumed upon doubtful evidence or circumstances of mere suspicion. The law 
never presumes fraud but the presumption is always in favor of innocence and 
honesty until the contrary is shown. 

“You are instructed that the law presumes that the acts of all men are honest 
until otherwise proven and, in this connection, you are instructed that the burden 
of proof on the issue of fraud is upon the defendant to show by a preponderance of 
the evidence that George U. Young was guilty of fraud in the procurement of the 
policy in question and by a preponderance of evidence is meant that evidence which 
is the more satisfactory and which carries with it the greater weight. 

“You are further instructed that the burden of proof is upon the defendant, 
upon every issue of fraud, to show by a preponderance of evidence that the state- 
ments made by the said George U. Young, which are alleged to be false, were, in 
fact, false; that he knew them to be false when he made them; that he made them 
for the purpose of misleading the defendant and inducing it to enter into the con- 
tract of insurance and that the defendant was, in fact, mislead thereby to such ex- 
tent that it would not have entered into the contract of insurance if the said George 
U. Young had given true statements with reference thereto. 

“T charge you that should you find that a statement made by the deceased in 
his application for a policy was false, yet that would not necessarily presume that 
it was made with intent to deceive. It is the duty of the defendant alleging fraud to 
prove it by a preponderance of testimony and it must go further and prove that 
such statements were made with intent to deceive, knowing at the time the state- 
ments to be false and I charge you here also in this connection that the evidence to 
establish fraud must be clear and convincing and satisfactory and such as to lead 
you, as I have above stated, to come to the conclusion that the greater weight of 
evidence is in fvor of the proposition of fraud.” 

Considerable evidence was adduced as to the ill health of the deceased during 
the year 1924. Several medical witnesses, in answer to a hypothetical question based 
upon the evidence adduced before the court, testified that in their judgment the in- 
sured suffered from diabetes during the year 1924 and at the time of his application 
for insurance was suffering from diabetes and that he died as a result of that 
disease. The jury found to the contrary. 

In addition to this evidence, defendant attempted to prove oral and written state- 
ments of the deceased indicating his ill health and that he consulted physicians 
as to his health during the year 1924 and previous thereto within five years of the 
issuance of the policy. This evidence was objected to and rejected. 

[1,2] While the decisions of the state courts are at variance with reference to 
the admissibility of declarations or admissions of the insured as against the bene- 
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ficiary seeking to recover for the death of the insured, and the rule has been varied 
in some states according to whether or not the policy permits the insured to change 
the beneficiary thereof at will (McEwen v. N. Y. Life Ins. Co., 23 Cal. App. 694, 
698, 139 P. 242; Waring v. Wilcox, 8 Cal. App. 317, 96 P. 910; Hopkins v. North- 
western Life Assur. Co. [C. C. A.] 99 F. 199; Union Mutual Assur. v. Montgomery, 
70 Mich. 587, 38 N. W. 588, 14 Am. St. Rep. 519; Mobile Life Ins. Co. v. Morris, 3 
Lea [71 Tenn.] 101, 31 Am. Rep. 631; Equitable Life Assur. Soc. of U. S. v. 
Campbell, 85 Ind. App. 450, 150 N. E. 31, 151 N. E. 682; Nophsker v. Supreme 
Council of Royal Arcanum, 215 Pa. 631, 64 A. 788, 7 Ann. Cas. 646; Supreme Lodge 
of Knights of Honor v. Wollschlager, 22 Colo. 213, 44 P. 598), it seems clear on 
principle that where the knowledge and intent of the insured in making the repre- 
sentations contained in his application for insurance is a material element in the 
case as it is here, his statements concerning his condition are admissible for the 
purpose of determining whether or not false representations made were known by 
him to be false. The authorities are almost but not quite unanimous in holding that 
where independent evidence is adduced tending to show that the representations by 
the insured in his application for insurance were false, the declarations of the 
insured inconsistent with the facts stated in his application made about the same 
time are admissible for the purpose of showing his knowledge and intent in making 
the false representation. Johnson v. Fraternal Reserve Ass’n, 136 Wis. 528, 117 N. 
W. 1019; Cummings v. Connecticut Life Ins. Co., 101 Vt. 73, 142 A. 82; McGowan 
v. Sup. Ct. of Ind. Order of Foresters, 104 Wis. 173, 80 N. W. 603; 37 Cor. Jur. 
626. There may be some cases holding that even where the beneficiary can be 
changed at will, and even where there is independent evidence tending to show 
that the representations made were false, the declarations of deceased were not ad- 
missible even to show his intent or knowledge. Supreme Lodge of Knights of 
Honor v. Wollschlager, supra, as to declarations as to age. We do not see how 
these cases can be sustained on principle. The beneficiary is relying upon the con- 
tract made by the deceased. The insurance company is claiming that the deceased 
procured the contract by misrepresentations made by him and known by him to 
be false. Evidence tending to show his knowledge of the falsity of the repre- 
sentations is germane to the question of fraudulent procurement of the instrument, 
and the beneficiary seeking to recover upon the instrument cannot in justice seek 
to appropriate the benefit of the fraudulently procured policy without assuming the 
burden involved in the procurement thereof or escape what would be proper proof 
of the fraud against claims by the insured, because his statements as to his health 
are those of a third person and therefore not binding upon her as the beneficiary of 
the policy. Her action upon the policy necessarily asserts the validity of the policy, 
and therefore the truthfulness of the representations upon which it is procured. 
Georgia Casualty Co. v. Boyd (C. C. A.) 34 F. (2d) 116. There are also cases 
holding that the admissibility of the declaration of the deceased insured concerning 
his physical condition, although material to a defense based upon fraudulent 
misrepresentations, are not admissible where the insured has warranted the truth of 
his statements, for the reason that his intent thereby becomes immaterial if the 
actual fact is otherwise than as warranted by him. That is to say, his beneficiary 
is bound by the fact if untrue, and the company need not, and therefore cannot, offer 
evidence solely for the purpose of proving a wrongful or fraudulent intent in mak- 
ing the statement. In view of the theory upon which the case was tried, as 
shown by the above-quoted instructions of the trial court to the jury, we may 
properly assume that the element of fraud was essential to defeat the policy, and 
that unless the representations as to good health were untrue and also known by 
the insured to be untrue, the defense of fraud is not sustained. In short, we may 
assume, as the parties did in the court below, that there was no warranty and, be it 
said, none is claimed here. Certain letters of the deceased were offered in evidence 
and objection thereto sustained. After independent proof had been made concern- 
ing the ill health of the deceased during the year 1924 and after expert testimony 
had been adduced to the effect that he had diabetes at the time the policy was issued 
and during 1924, as above stated, the letters were reoffered and again rejected. They 
were thus again offered upon the theory that having laid the proper foundation 
therefor by an independent showing of ill health, they thereupon became competent 
to prove knowledge on the part of the insured as to his condition of health, and 
therefore that his statements were known by him to be false. While in the first 


instance the evidence had been rejected because of the lack of that foundation, 
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when they were offered anew the objection was, nevertheless, again sustained. 

[3] Objection was also sustained to many questions by which it was sought to 
bring out oral declarations of deceased concerning his health. The policy in ques- 
tion permitted the insured to change the beneficiary at will, but we do not place our 
decision on that ground. The witness Dr. Sevringhaus was asked if he had any 
conversation with the insured relative to his physical condition between 1924 and 
1925. Having replied that he had, the following question was asked by the appellant: 
“State to the court and jury what, if anything, Mr. Young said to you relative to his 
having diabetes.” This was objected to “on the ground already urged as leading 
and as being an attempt of counsel to introduce a question which we have asked the 
court to exclude from the testimony of the witness.” The objection was sustained 
and an exception noted. The next question was similar: “State to the court and 
jury whether Mr. Young ever told you that he had diabetes.” Counsel objected, 
“We object to that,” and the court ruled as follows: “I think I have made it very 
clear that that question will not be permitted. If you are doing this for the purpose 
of the record, the record will show that the objection is sustained and the witness 
will not be permitted to testify to conversations.” It is claimed by the appellee that 
appellant cannot complain of the ruling of the trial judge sustaining the objection 
to these questions because the record does not disclose the answer it was expected 
to adduce from the witness. We think the question sufficiently indicates the favor- 
able answer expected within the rule applicable to trials where the witness testifies 
: Se the court. Buckstaff v. Russell, 151 U. S. 626, 14 S. Ct. 448, 38 

[4] The trial court also sustained objections to certain letters written in 1924 
by the insured indicating that during that year the insured was very ill, that he con- 
sulted a physician, and that he was thoroughly aware of his rather desperate physi- 
cal situation. As a sample of this type of evidence, we quote the following: 

Letter of June 13, 1924: 

“I am going to consult a lawyer today or to-morrow, or just aS soon as I have 
the strength to talk to him * * * I cannot live through this season in this heat— 
this I now know. 

“In weight I am lighter than I have been since I was fifteen years of age, 
and with this strain I have beeen under, I am that weak I can scarcely get around. 
My stomach absolutely refuses to function further, and I am in a bad condition, 
as I can tell by reason of the fact my infected toe will not heal so I can put a 
shoe on my foot, and I have to limp around in a slipper.” 

Letter of May 30, 1924: “They had to carry me home last evening—but at 
five thirty I was here again and at it. But, it’s all I can do to walk, cross the 
room. The first money I get I am starting to Mayo Bros., and see what they can 
do for me.” 

Letter of January 31, 1924: “I don’t know how to write this morning, in fact, 
I am in no condition physically or mentally to write to anyone. I came near dying 
an hour ago, and I am that weak now I can scarcely sit up, and should go home.” 

These rulings rejecting evidence of the statements of the decedent were er- 
roneous, and the case must be reversed because of these errors. It is unnecessary 
to consider the appellant’s further contention that there was a period of a day 
or two after the accident before the insured became wholly disabled, and that 
therefore the loss is not covered by the terms of the policy. The evidence on that 
subject is rather meager and no doubt will be more ample upon a new trial. 

It is suggested that the case of Logia Suprema, etc., v. Aguirre, 14 Ariz. 
390, 129 P. 503, should control us in the decision of this case. That case seems 
to be in accord with our conclusion that evidence of the declaration of the insured 
on an issue of fraud is admissible to show intent, as the case of Johnson v. Fra- 
ternal Reserve Ass’n, which so holds, is cited as authority for the court’s con- 
clusion. 

Judgment reversed. 

Rudkin and Dietrich, Circuit Judges (concurring). 

In concurring we do not construe the opinion as impliedly holding that in such 
a case declarations of the insured are incompetent as proof of the substantive 
fact of falsity in his representations made to the insurer, but we take the pre- 
caution of adding that we express no opinion on that point. Furthermore, our 
concurrence is with the fact in mind that the insured retained the power to change 
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the beneficiary, but whether, in the absence of that consideration, the decision 
should be different, we intimate no opinion. 


FIDELITY HEALTH & ACCIDENT CO. v. HOLBROOK. No. 13505. 
Appellate Court of Indiana, in Banc. Feb. 25, 1930. 
170 Northeastern Reporter 346. 

INSURANCE—WORD “SUPERINTENDING” WITHIN PROVISION OF 
ACCIDENT POLICY SPECIFYING INSURED’S OCCUPATION IS NOT 
RESTRICTED TO OVERSEEING AND DIRECTING WORKMEN. 
Word “superintending” within provision of accident insurance policy, specify- 

ing insured’s occupation to be that of chief operator, office, and superintendent 

only, held not restricted to overseeing and directing workmen, since insured may 
be superintendent of machinery and equipment as well as men. 
(For other cases, see Insurance, Dec. Dig. § 531.) 


Appeal from Marshall Circuit Court; A. B. Chipman, Judge. 

On petition for rehearing. Rehearing denied. 

For former opinion, see 169 N. E. 57. 

Long & Yarlott, of Logansport, Frazer & Headley, of Warsaw, and Stevens 
& Stevens, of Plymouth, for appellant. 

Brubacker & Rockhill, of Warsaw, for appellee. 

Remy, C. J. In its petition for rehearing, the suggestion is made that there is no 
basis for the contention that the act in which Holbrook was engaged at the time 
he met his death was included within his occupation as stated in the policy, that 
is, “Chief operator, office and superintendent only,” it being argued that he was 
performing no act of superintendence; that “superintending means overseeing 
and directing workmen;” that “Holbrook was not superintending anybody or 
directing anybody.” The definition urged is too narrow. In this industrial era, 
when machinery is in such general use, an employee may be the superintendent 
of machinery and equipment as well as men; he may direct forces and power as 
well as brain and brawn. 

If appellant had desired that the insuring clause of its policy be given the 
construction now contended for, there need have been no doubt as to its meaning. 
It would have been a simple matter to have added, after the words “Chief opera- 


tor, office and superintendent only,” the words, “not climbing poles or structures 
or doing manual work of any kind.” 
Rehearing denied. 


CHICAGO & EASTERN ae RY. CO. v. WHIPKING. 
oO. ; 
Appellate Court of Indiana, in Bane. March 14, 1930. 
170 Northeastern Reporter 548. 
1. INSURANCE— WHETHER CEREBRAL HEMORRHAGE CAUSING 
DEATH OF BOILER WASHER FOUND UNCONSCIOUS BESIDE 


ENGINE WAS DIRECTLY CAUSED BY FALL, WITHIN ACCIDENT 
POLICY, HELD FOR JURY. 


In action on policy covering “loss resulting directly and independently of 
all other causes, from bodily injuries and death effected solely through external, 
violent accidental means,” to recover for death of boiler washer who was found 
in inconscious condition in kneeling position on ground at step leading up to 
deck of engine, question whether cerebral hemorrhage, from which insured died, 
was direct result of fall from engine, bringing case within provisions of policy, 
held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11[.) 


2. INSURANCE—JURY’S FINDING THAT CEREBRAL HEMORRHAGE 
DIRECTLY CAUSING DEATH OF BOILER WASHER FOUND BE- 
SIDE ENGINE RESULTED FROM FALL WITHIN ACCIDENT POLICY 
HELD SUSTAINED. 

In action on accident policy covering “loss resulting directly and independently 
of all other causes, from bodily injuries and death effected solely through 
external, violent accidental means,” evidence held sufficient to sustain finding of 
jury that boiler washer, found unconscious on ground beside engine, suffering 





1284 © The Insurance Law Journal, Vol. 74 [June, 1930 


from cerebral hemorrhage, had fallen, and that the hemorrhage of the brain 
resulted from the fall, bringing the case within terms of policy. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


3. INSURANCE—QUESTION WHICH OF CONTRIBUTING CAUSES IS 
EFFICIENT, PROXIMATE CAUSE OF INJURY IS FOR JURY, IN 
ACTION ON ACCIDENT POLICY, IF THERE IS DOUBT OR 
DIFFERENT CONCLUSIONS MIGHT BE DRAWN. 

When more than one cause contributed to an injury, or if there is doubt, or 
facts are such that equally prudent persons might draw different conclusions, 
question as to which of contributing causes is the efficient, dominant, proximate 
cause, is question for jury, in action on accident policy. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from Posey Circuit Court; H. F. Clements, Judge. 

Action by Rose Whipking against the Chicago & Eastern Illinois Railway 
Company. 

Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with direction. 

T. Morton McDonald, of Princeton, and K. L. Richmond, of Chicago, IIl., 
for appellant. 

Robert W. Armstrong, of Evansville, for appellee. 

McManav, J. 

Complaint by Rose Whipking, beneficiary named in an accident insurance 
policy issued by appellant to Wash Whipking, one of its employees. A trial by 
jury resulted in a verdict and judgment for the plaintiff. The error assigned 
is the overruling of appellant’s motion for a new trial. The contentions that 
the verdict is not sustained by sufficient evidence and that it is contrary to law 
will be considered together. 

The policy covered “loss resulting directly and independently of all other 
causes, from bodily injuries and death effected solely through external, violent 
accidental means,” sustained by the insured while actually engaged in the service 
of appellant and on duty. 

It is appellant’s contention that the evidence is not sufficient to show either 
that the insured’s death was due to bodily injuries or that it was not due to 
natural causes. More explicitly stated, appellant insists the uncontradicted evi- 
dence shows that the death of the insured was caused by cerebral hemorrhage, 
and not by accidental injuries. 

The insured, at the time of his injury and death, was employed by appellant 
as a boiler washer, and it was his duty to wash the boiler of a certain engine. 
He went on duty about an hour before midnight. Shortly after midnight he 
was seen in a kneeling position on the ground at the step leading up to the 
deck of the engine. He was kneeling on one knee with the other knee bent, his 
head bowed, and one arm through the step hanger of the engine step. On being 
called by another employee, he made no response. His fellow workers then 
went to him, and discovered that he was unconscious and frothing at the mouth. 
It could be inferred that he had been on the engine, although no one saw him 
there. The hose which he would have used for the purpose of washing the boiler 
was at the point where he was found. One witness said it was lying across his 
knee as if he had been in the act of fastening the nozzle on the end of it, while 
other witnesses said the hose and nozzle were on the deck of the engine. The 
hose was two and a half or three inches in diameter, and attached to a water 
plug at the side of the building. The nozzle weighed twenty to twenty-five 
pounds. 

Bailey Watkins, a witness for plaintiff, testified that the usual work of the 
insured as a boiler washer was to take out the plugs, wash out the boiler, and 
replace the plugs. In doing that he used the hose and nozzle and wrenches. 
For some of that work he had to go up on the deck of the engine about five 
feet from the ground. Had seen the water turned on in the hose. The insured 
would be up on the engine holding the nozzle—he had to hold it. Some times 
somebody else would turn on the water for him, otherwise he had to turn it 
on himself. There was no helper with him. When the water was turned on in 
the hose, it straightened out some. One has to stay there with it or shut it off 
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when ready to leave. It heaves and pulls one until it gets steadied. On this 
particular night after he came to work he was at the cab as if he was fixing 
to mount the hose. Did not see him have hold of the hose at that particular time. 
Did not see the hose there then, but did after he was hurt. The hose was across 
his right arm and the nozzle in the pit of his stomach. He was in a stooping 
position. He appeared to be unconscious. Spoke to him, but he did not answer. 
Moved him to a workbench and laid him down. He did not speak. Saw blood 
running out of his mouth. Do not know what was done with him. They took 
him away. He had hold of the nozzle when witness saw him in this stooping 
position. When the water is turned on, the hose will move one way or the 
other. It just moves around when the pressure is on. Did not see any water 
flowing around there. No water coming out of the hose when witness saw it. 
It was not flopping around when he saw him there with the hose laying 
across his arm. He was not holding it then. He was kneeling over, apparently 
unconscious. Saw him something like fifteen minues before that time. He 
probably remained in that position fifteen or twenty minutes. Did not see any 
broken arm. Helped to carry him. Did not see any bruise on his forehead. 
Could not tell what he had then. If he was injured in any way by being struck, 
did not know it. Did not see any indication of it. This hose is the shut-off 
kind. It is turned on at the plug, but the nozzle has a shut-off. There is a cut- 
off valve on the nozzle, and, if the operator wants the water to run, he opens it 
up. There is a lever on it. If he wants the water to stop, the lever is used, 
but it is still in the line, and the water remains connected to the nozzle. When 
the water is connected, that makes the hose move. It will straighten out and fill 
That is what makes the nozzle move, because it is standing full, and when one 
turns it on, it will kick or jump. When you open it up, the water comes out. 
There was no water coming out of the nozzle, and it was not opened up when 
witness saw it. 

Following the death of the insured, his body was taken to the morgue where 
Dr. McCool performed an autopsy and made a report to the coroner, Dr. French, 
who testified that he examined the body; that the deceased had been bleeding 
at the mouth and nose, and had a contusion on his forehead and also on his 
abdomen; that he had a fracture of the right arm between the elbow and wrist; 
that the cause of death was cerebral hemorrhage; several things may have caused 
the hemorrhage. It is a hard proposition on which to have an opinion, taking 
into consideration the broken arm, the contusion on the head and abdomen. No 
one can state definitely whether it was caused by a fall or not; from the fact 
that the deceased was injured, he considered the hemorrhage was due to a fall. 
If he were standing and had a hemorrhage, he might fall, but would not fall 
instantly; would go down gradually; might fall hard enough to break his arm. 
If he fell from an engine to the ground, a distance of five or six feet, the chances 
are he would inflict all the injuries. If he fell after being stricken with the 
hemorrhage, he could inflict the injuries. The cause of death was cerebral 
hemorrhage. 

Other witnesses testified that they saw and examined the body of the insured, 
that there was a contusion on his forehead, abdomen, and that one arm was 
broken. Several witnesses who were present immediately after the death and 
who helped remove the body said the arm was not broken. 

Israel Miller, a witness for appellant, testified in part as follows: Was a 
locomotive inspector employed by appellant; went to work at 11 o'clock p. m. in 
roundhouse; saw Whipking at different parts of roundhouse; when he first saw 
him he blew the steam off; witness went outside to do some work, and returned 
in about an hour; when he returned, he passed the engine and saw Whipking on 
his knees; he talked with him before witness went out; at that time Whipking 
was standing close to the engine ready to go to work; did not see hose at that 
time; saw hose after witness came from outside; the hose was then up in engine, 
in the deck; could not see where the nozzle was. After telling about his return 
and finding Whipking and the position he was in, said he got a bucket of water 
and washed his head and wrists; that at that time he had no bruises on his 
head; rubbed both of his arms; his arm was not broken that he knew of. 


Sam Hines, a boiler maker, employed at the roundhouse at the time of the 
insured’s death, said part of the hose and the nozzle were up in the deck of the 
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engine; that there was no water pressure on the hose; that deceased had started 
to pull the hose up; that he had not pulled the plug on the engine; that plugs 
had to be pulled before the water was turned on; that the pressure of the water 
in the hose is not sufficient to jerk a man around or to make it difficult for a 
man to hold the nozzle; generally they pull the plugs and stick the nozzle in 
the boiler; the weight of the hose will hold it in position; the hose was twenty- 
feet or longer; the water was not turned on; the hose did not have an automatic 
cut-off on it; it did not have a lever that the operator pulls open; did not go to 
see if the water had been turned on at the connection; the boiler washer turns 
on the water at the hydrant; he goes back and cuts the water off and changes 
from one hole to another; the hose and nozzle were lying on the deck of the 
engine, which is about four feet from the ground; they generally pitch it up 
there and then go up and pull it up; it had to be put there by somebody and 
Whipking was there; did not see anybody else there. 

[1-3] There is a sufficient review of the evidence to show its contradictory 
character as to the nature and extent of the injuries received by the insured, as 
well as to the position of the waterhose and nozzle. The witnesses all agree 
that the insured was found in an unconscious condition, and that he died soon 
thereafter without regaining consciousness. The medical testimony was that the 
direct cause of the death was cerebral hemorrhage, and while Dr. French said 
it was a difficult matter on which to have an opinion, he said that in his opinion 
the hemorrhage was caused by a fall. It is appellant’s contention that, instead 
of a fall causing the hemorrhage, the hemorrhage caused the fall—that death 
was caused by the hemorrhage. In other words, that the death was the result 
of a disease, and was not covered by the provisions of the policy. It seems to 
us that it was for the jury to determine whether the hemorrhage was the direct 
result of a fall, and that the jury could have drawn that inference. We cannot 
say there is no evidence justifying such an inference. 


The evidence is sufficient to justify a finding that the insured fell and that 
the hemorrhage of the brain resulted from that fall. The causes of death 
referred to in the policy here involved relate to proximate, and not to remote, 
causes. When more than one cause contributes to an injury, and if there is 
doubt, or if the facts are such that equally prudent persons would draw different 
conclusions therefrom, the question as to which of the contributing causes is the 
efficient, dominant, proximate cause is a question for the jury. “And,” as was 
said in Continental Casualty Co. v. Lloyd (1905) 165 Ind. 52, 61, 73 N. E. 824, 827, 
“it makes no difference whether it [the jury] found that the cause closest the 
death was hemorrhage of the brain, or an organized blood clot within the walls 
of the cerebral artery. It had the right to find that the accidental fall was the 
cause that put his life in jeopardy, because it incited the fatal energy of the 
tumor, which was at least dormant, and would have remained so for an indefinite 
period, and, perhaps, until death from some other cause would have supervened.” 

In the instant case, it was proper for the jury to find that the insured fell 
from the engine, and that such fall set in motion a force that worked upon the 
then existing condition in a natural and usual sequence to effect the fatal result. 
See Kokomo Life & Acc. Ins. Co. v. Wolford (1929, Ind. App.) 167 N. E. 156. 

While it is a close question as to whether appellee was entitled to recover, 
we are constrained to hold that the evidence is sufficient to sustain the verdict, 
and that it is not contrary to law. 

[4-7] Appellant’s next contention is that the court erred in giving appellee’s 
requested instruction 4, which is in substance as follows: That it was not 
incumbent on appellee to prove by eye witnesses the exact manner in which the 
insured came to his death; that such facts could be shown by circumstantial 
evidence; that it was the duty of the jury to consider the marks, bruises, and 
injuries that existed on the body as shown by the evidence immediately after 
the accident, for the purpose of determining whether the death was accidental; 
that, if the jury found that the insured, in performing his labor, was required 
to use a hose and nozzle that had a pressure of water passing through the 
same about 100 pounds to the square inch, and that, when the water was 
turned into the hose, it would straighten out with great force, and that by 
reason of such force the insured was thrown or fell from the engine, it was not 
necessary to prove by eyewitnesses that the insured was seen to fall, or that 
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the hose probably threw or jerked him from his position, but that such facts 
could be proven by circumstantial evidence, and that, if the jury found that the 
insured’s death was caused by reason of bodily injuries which were effected 
solely through external, violent, and accidental means while the insured was 
actually engaged in the service of appellant and while on duty, the plaintiff 
would be entitled to recover. 

The first objection to this instruction is that it assumes there was an accident. 
While the court used the word “accident,” we do not believe the jury was misled 
thereby. Appellant calls attention to the well-settled rule that instructions must 
be relevant to the issues and pertinent to the evidence, and, if an instruction 
is given concerning facts not supported by any evidence, the giving of such 
instructions will be reversible error, unless it clearly appears that the complaining 
party was not harmed thereby, and insists that there is no evidence that the 
water had been turned on, or that any water was passing through the hose, or 
that there was a pressure of 100 pounds to the square inch on the hose. There 
is merit in this contention. There is no evidence that the water had been turned 
on or that there was any pressure of water on the hose, nor is there any evidence 
to justify an inference that the water had been turned on, and that, by reason of 
the hose straightening out and the force of the water, the insured was thrown 
or fell from the engine. 

Appellee’s counsel, in his brief and on oral argument, assumed there was 
evidence showing that, when the water was turned into the hose, the force of 
the water caused the hose to move about with great force and rapidity, so that 
it was difficult for a person to hold the nozzle, and that as a result thereof the 
insured was thrown from the engine, and that this was the direct cause of his 
death. 

The fair inference is that the same position was taken in the trial court, and 
the giving of this instruction would warrant the jury in inferring that the court 
thought there was evidence sufficient to warrant a finding in favor of appellee 
upon the theory of this instruction. This is not a case where we can say the 
cause has been fairly tried, or that a correct result has been reached. The giving 
of this instruction cannot be held a harmless error. 

Judgment reversed, with direction to sustain appellant’s motion for a new 
trial and for further proceedings. 


RAGAN vy. PROVIDENT LIFE & ACCIDENT INS. CO. 
No. 40183. 
Supreme Court of Iowa. March 11, 1930. 
29 Northwestern Reporter 702. 

1. INSURANCE—IF THERE WAS NO DEFAULT BEFORE ACCIDENTAL 
DEATH OF INSURED WHEN POLICY MATURED, THERE COULD 
BE NONE AFTERWARDS. 

Where insured was killed, policy matured at once, and, if there was no 
default before his death, none could arise afterwards. 


(For other cases, see Insurance, Dec. Dig. § 349[1].) 


2. INSURANCE—THAT INSURED QUIT WORK WHEN HE AUTHORIZED 
COLLECTION OF PREMIUMS OUT OF PAY DID NOT BREACH 
POLICY WHICH PROVIDED FOR THAT CONTINGENCY. 

Where insured contracted to pay insurance in six monthly payments, and 
gave order on employer to pay them out of wages, held that quitting work and 
collecting wage was not breach of contract, as policy contemplated such con- 
tingency, and bound insured to make payments. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 


3. INSURANCE—ACCIDENT POLICY PROVISION FOR CONTINUANCE 
OF INSURANCE TWO MONTHS AFTER EACH INSTALLMENT WAS 
PAID CONTINUED POLICY AFTER INSURED’S DEATH, NOTWITH- 
STANDING INSURED’S EMPLOYER, ON INSURED’S RESIGNATION, 
FAILED TO RETAIN REQUISITE AMOUNT NECESSARY TO PAY 
PREMIUM ON DATE OF INSURED’S DEATH. 


Under accident policy issued November 15, and providing for payment of 
annual premiums in six installments out of wages of insured for a specified month, 
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wherein first installment was to be paid out of January wages, and successive 
installments out of wages accruing in successive months, and providing that 
payment of each installment should continue the policy in force for respective 
periods of two months each, policy held in effect where insured was accidentally 
killed on following April 25, where insurer, pursuant to course of business pre- 
viously pursued, would have collected third installment of March wages of insured 
on April 25, notwithstanding insured quit employer’s services on March 30, and 
that employer paid him off without retaining requisite amount for insurance, 
since, under terms of policy, insured was not required, to keep pace with accrual 
of earned premiums. 
(For other cases, see Insurance, Dec. Dig. § 349[2].) 


4. INSURANCE—UNDER STATUTE APPLYING TO CLIMBING CARS 

WHILE IN MOTION, RIDING IN BOX CAR HELD NO CRIME, SUCH 

AS TO AVOID ACCIDENT POLICY (Rev. St. Mo. 1919, § 3662). 

Riding in box car, wherein insured was killed in Missouri when train was 
wrecked, held no violation of Rev. St. Mo. 1919, § 3662, which applied to climbing 
on cars while in motion, so as to avoid liability under an accident policy, which 
provided that no insurance benefit would accrue if insured died as result of 
violation of law. 

(For other cases, see Insurance, Dec. Dig. § 462.) 


5. INSURANCE—THOUGH PREMIUMS WERE PAID IIN_ ILLINOIS 
WHERE INSURED WORKED, INSURANCE POLICY WAS IOWA 
CONTRACT, WHERE ISSUED THERE (Code 1927, § 8959). 

Insurance contract issued in Iowa was an Iowa contract, subject to Code 1927, 

§ 8959, requiring thirty-day notice before company could forfeit policy for non- 

payment of premium, even though premium was paid in Illinois where insured 

worked. 
(For other cases, see Insurance, Dec. Dig. § 351.) 


6. INSURANCE—IN ACTION ON POLICY, INSURER HAS BURDEN OF 
PROVING POLICY IS FORFEITED. 
Burden of showing forfeiture of insurance policy, in action on it for acciden- 
tal death which might have been caused by a criminal act, rests on the insurer. 


(For other cases, see Insurance, Dec. Dig. § 646[3].) 
7. INSURANCE—THAT INSURED QUIT WORK WAS NOT A CHANGE 
OF OCCUPATION AFFECTING POLICY. 
Where there was no provision in accident policy against quitting work, doing 
so by insured was not changing occupations, and did not affect policy. 
(For other cases, see Insurance, Dec. Dig. § 339.) 
Appeal from District Court, Scott County; C. L. Ely, Judge. 


Action at law upon an accident insurance policy. The insured was accidentally 
killed, and the action is brought by the beneficiary. Liability is denied by the 
defendant mainly upon two grounds: (1) That the insured was in default in 
the payment of premium; (2) that his death resulted from violation of law, and 
no liability arose therefor under the terms of the policy. The cause was tried to 
the court without a jury. Judgment was entered for the plaintiff for the full 
amount of the policy—$2,000. The defendant has appealed. 

Affirmed. 

Raymond N. Klass; of Cedar Rapids, for appellant. 

Bush & Bush, of Davenport, for appellee. 

EvANS, J. 

The insurance contract was entered into on November 15, 1927, in the city 
of Davenport, which was the home of the insured. The insured was a boy 
seventeen years of age, and at that time was employed as a machinist’s helper 
in the shops of the Chicago, Rock Island & Pacific: Railway Company, at Silvis 
(Ill.). The insurance term was one year from the date of the policy. The total 
premium for the term was $26.20. The policy form presented three alternative 
plans or methods for the payment of the premium for the full term. One of 
these plans provided for payment in six equal installments; each installment 
being payable out of the wages of the insured for a specified month. Pursuant 





Acc. ] Ragan v. Provident Life & Accident Ins. Co. 1289 


to that plan, the insured was to sign paymaster orders directed to his employer, 
and authorizing the employer to deduct from his wages, and pay to the company, 
the particular installment. This was the plan adopted in this insurance contract. 
The first installment was to be paid out of January wages, and the successive 
installments were to be paid out of the wages accruing in the successive months. 
Our consideration of the details of this plan becomes necessary in order to 
determine whether the insured was, at the time of his death; in default in the 
payment of premiums under the terms of the policy. If he was in default, then 
‘other questions arise to the effect of such default. The application of the insured 
was made a part of the policy. The provisions for the payment of premium are 
contained in such application. The following quotations therefrom will be a 
isufficient indication of the contents of the policy in that regard: 

“I agree to pay for said policy (monthly—annual) premium of $26.20 in six 
installments of $4.40 and $4.35 each on the following plan: * * * 

“To Paymaster 
CELar. *-F * Be. 

“For value received, I hereby request the amount of money herein stated to 
be deducted from my wages earned during the several months specified, and 
paid to the Provident Life and Accident Insurance Company, or its duly authorized 
Agent, who presents this order for collection. 

From wages earned in the month of 


Jan. $4.40 May $4.35 Sept. $—— 
Feb. 4.40 June 4.35 Oct. — 
Mar. 4.35 July — Nov. — 
Apr. 4.35 Aug. — Dec. — 


“These payments cover the premium on a policy or policies issued to me by 
said Provident Life and Accident Insurance Company, bearing even number 
and date herewith; if this order direct that premium shall be paid in four install- 
ments, the payment of each installment shall continue said policy in force for 
respective period of three months each. Jf this order directs that premium shall be 
paid in six installments, the payment of each installment shall continue said policy 
in force for respective periods of two months each.” 

[1] As aJready indicated, the six-installment plan was the one adopted, and 
we have italicized it above. The policy required no payment of premium prior 
to the installment out of January wages. The paymaster order was delivered 
to the company, and it collected its premium thereunder from the employer of 
the insured. It collected the installment from the January wages on February 
24, and collected the installment from the February wages on March 25. Pur- 
suant to the same course of business, it would have collected the third installment 
out of the March wages on April 25. On April 25, however, the insured was 
accidentally killed, and the policy matured instanter, if at all. No specific date 
was fixed for the actual payment of the installments to the company. It would 
therefore have the right under the paymaster order in its hands to receive the 
same from the employer of the insured within a reasonable time after the wages 
were earned. Manifestly the installment from the January wages could not be 
due prior to February. The record does not disclose the date of any pay day 
for wages earned; nor does it disclose the pay roll routine adopted by the 
employer. The company, for aught that appears herein, accepted the payments 
on the 24th and 25th, respectively, of the succeeding months as a compliance 
with the terms of the policy. Nor did it raise any question in that regard. 
Pursuant to this method of payment, if the company had received on April 25 
the third installment for the March wages, performance on the part of the 
insured would be perfect. Such payment was not received. This was the date 
on which the accidental death of the insured occurred. Unless, therefore, there 
was an actual default before the accidental death of the insured, none could arise 
thereafter as for want of payment of premium. The company was doubtless 
entitled to deduct the installment from the indemnity; and was perhaps entitled 
to deduct the full annual premium from such indemnity, but it has made no 
claim of that kind. It does further appear that the insured quit the services of 
his employer on March 30, and that the employer paid him off without retaining 
the requisite amount necessary to honor the paymaster order in the hands of 
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the company. What amount was due the insured as wages, and what amount 
his employer paid him as his March wages, does not appear; not does it appear 
whether the insured knew that the employer had not retained sufficient to meet 
such installment. 

{2] It is the contention of the company at this point that the quitting of the 
service and the collection of his entire wage by the insured was a breach of the 
contract. There was nothing in the policy which purported to guarantee con- 
tinuity of employment; nor was the collection of his wages in and of itself a 
breach of any provision of the policy. On the contrary, the policy contemplated 
just such a contingency, and bound the insured to make payment of the install- 
ment in such event. If, therefore, notwithstanding the quitting of the service 
on March 30, the insured had paid the installment to the company on or before 
April 25, he would have met the requirements of the policy. The default, if any, 
did not occur on March 30. 

[3] With the foregoing details before us, we may turn to a consideration of 
the theory of the defendant and the construction which it puts in its belief 
upon the policy. This theory is that the insured was, at all times subsequent 
to the date of the policy, in default in the payment of premium, and that the 
policy was therefore in suspense, and without force or effect in favor of the 
insured until he could catch up with his arrearage; that the payment of February 
24 paid his arrearage for two months, and up to January 15; that the payment 
of March 25 paid his arrearage for two more months, and up to March 15; that 
therefore he never in fact made up his arrearage, and never in fact had any 
insurance because of the arrearage. As against this, the plaintiff contends that 
the policy expressly provided that the payment of each installment should 
continue the policy in force for two months. The language of the policy in that 
respect is set forth above in our quotations therefrom. Under the theory of the 
defendant, the policy would be in suspense for a period of at least six months, 
even though the insured complied strictly with its every provision. It will be 
noted that, by the plan of installment payment adopted, the earned premium 
upon the policy for the first six months of the insurance term outran the ma- 
turity of the stipulated payments. After six months, the maturity of stipulated 
payments outran the earned premium. Upon payment of the last installment 
out of the June wages, the policy would have been fully paid up with some months 
of the term yet to run. It is true, therefore, that on February 15, three months 
earned premium had accrued upon the policy. But there was no default on that 
account. There was no provision that premiums should be paid as fast as earned. 
On the contrary, the payment of earned premiums was expressly deferred by 
the plan adopted. What motive or consideration could there be to the insured 
- pay an installment in February, if it was not effective to keep the policy in 
orce. 

Under the very terms of the policy, it was not requisite that the insured 
should keep pace with the accrual of earned premiums. It was enough that he 
pay the deferred installments in conformity to the terms of the policy. It is 
quite possible that, if the insured had lived a few days longer, he might have 
become in default. But that is a speculation over which we need not ponder. 

We are of opinion that no default in the payment of installments has been 
shown. 

[4] II. One of the defenses set up is that the insured met his death as a 
result of violation of law. Under the provisions of the policy, no insurance 
benefit would accrue in such event. At the time he was killed, the insured was 
riding in a freight car on the Chicago, Burlington & Quincy Railway in the 
state of Missouri. So far as appears, he was the sole occupant of the freight 
car. The defendant pleaded a particular statute of the state of Missouri, and 
pleaded that the insured was violating such statute. Such statute (Rev. St. 1919, 
§ 3662) was as follows: 


“Sec. 3662. Climbing upon cars when in motion—If any person, minor or 
adult, shall climb upon, hold to or in any manner attach himself to any loco- 
motive engine or car, while the same shall be in motion, or running into or 
through any city or town in this state, he shall be deemed guilty of a mis- 
demeanor: Provided, that this section shall not apply to any employee of the 
railroad company, nor to any passenger, nor to any other person who may be 
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oe by permission, or under the rules of the company then operating the 
road.” 

There is no evidence in the record of the circumstances under which the 
insured entered into occupancy of the freight car. There was no evidence of 
“climbing upon cars when in motion” or that he “attach himself to any loco- 
motive engine or car, while the same shall be (was) in motion.” The plain pur- 
pose of this statute was to forbid the boarding of trains while they are moving. 
There is no evidence, therefore, of the violation of this particular section, though 
it be granted that the insured was wrongfully upon the train, and was there 
in violation of the rules of the railway corporation. It may be true that he 
was violating other statutes of the state of Missouri. But the only question 
before us at this point is whether he was violating this particular section. We 
think he was not. In view of this conclusion, we need not consider the ques- 
tion whether his death resulted from his violation of law. The train was wrecked, 
and the insured lost his life in the wreckage. He did not contribute in any 
degree to the wrecking. Whether his mere wrongful presence there should be 
deemed an operating cause of his death is a question which has given rise to 
much discussion in the cases and which involves some fine distinctions. Some 
of our cases on the subject are: Rowe v. U. C. T. A., 186 Iowa, 454, 172 N. W. 
454, 4 A. L. R. 1235; Jones v. United States Mut. Accident Ass’n of City of 
New York, 92 Iowa, 652, 61 N. W. 485; Prader v. Accident Ass’n, 95 Iowa, 149, 
63 N. W. 601; Matthes v. Imperial Acc. Ass’n, 110 Iowa, 222, 81 N. W. 484. We 
express no present opinion on the question. 

[5, 6] The conclusion which we have reached in the first division hereof 
renders it unnecessary for us to consider the application of section 8959 (Code 
1927) to the case. Under that section it would be requisite upon the company 
to give to the insured a thirty-day notice before it could forfeit the policy for 
nonpayment of the premium. The appellant claims to avoid the effect of this 
statute on the theory that the policy was an Illinois contract. The claim that it 
was an Illinois contract is predicated upon the fact that the employment of the 
assured was at Silvis in Illinois, and that the company received its installments 
from the employer at that place. The argument is that this made the policy 
installments payable in Illinois, and that the contract thereby became an Illinois 
contract. We can accept neither the premise nor the conclusion. There is 
no provision of the policy that requires payment to be made in Illinois. The 
policy was in fact issued in Iowa, where the insured was a resident. The com- 
pany, though a Tennessee corporation, had a license pursuant to our statutes 
to do business in Iowa. Though perhaps unnecessary, we may as well say what 
seems patent to us that the contract was an lowa contract, and subject to the 
provisions of section 8959. We think also the burden of showing forfeiture was 
on the defendant. So that, from whatever point of view we consider the con- 
troversy, it is rendered clear that the policy had not yet been forfeited or sus- 
pended. 

[7] III. Some claim is made by the defendant that the insured had changed 
his occupation, that he was a machinist’s helper when he was insured, and that 
he voluntarily became a “tramp” and “bum” and other things. This character- 
ization is a mere matter of epithet. There was no provision in the policy against 
the quitting of work, nor, for that matter, a change in occupation. If he had 
changed to a more hazardous occupation, he would become subject to a certain 
classification of hazards. This was not a case of change of occupation in any 
other sense than that the occupation of the insured had ceased. No question of 
public policy is involved. 

We think the district court properly found judgment for the plaintiff, and 
such judgment is accordingly affirmed. 

Morling, C. J., and Faville, Kindig, and Grimm, JJ., concur. 





The Insurance Jaw Journal, Vol. 74 [June, 1930 


SKIBBIE v. LIBERTY LIFE INS. CO. No. 29164. 
Supreme Court of Kansas. March 8, 1930. 
285 Pacific Reporter 581. 
Syllabus by the Court. 

1. INSURANCE—PART PAYMENT UNDER ACCIDENT POLICY WITH 
ADMISSION BY COUNSEL IN STATEMENT TO JURY AS TO LI- 
ABILITY UNDER DIFFERENT CLAUSE WAS WAIVER OF CONDI- 
TION CONCERNING PROOFS. 

Under an accident insurance policy, part payment by the defendant of the 
amount stipulated in the policy and an admission made by its counsel in its trial 
statement to the jury in an action on the policy, in which statement the defendant 
claimed liability under the policy on a clause different from that relied on by the 
plaintiff, constituted a waiver of the conditions of the policy concerning proofs to 
be made to the defendant company. 

(For other cases, see Insurance, Dec. Dig. § 562.) 

2. INSURANCE—INSURER HELD LIABLE UNDER EVIDENCE UNDER 
ACCIDENT PROVISIONS OF POLICY. 

Under the evidence and the findings of the jury, it is held that the defendant 
company is liable under the accident provisions of its insurance policy issued to 
the plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Jud Appeal from District Court, Crawford County, Division No. 1; L. M. Resler, 

udge. 

Action by John Skibbie against the Liberty Life Insurance Company. Judg- 

ment for plaintiff, and defendant appeals. Affirmed. 

Stephen H. Allen, Otis S. Allen, and George S. Allen, all of Topeka, for 
appellant. 

Sylvan Bruner, C. §. Denison, and E. V. Bruce, all of Pittsburg, for appellee. 

MARSHALL, J. 

In this action, the plaintiff recovered judgment against the defendant on a health 
and accident insurance policy, and the defendant appeals. 

The plaintiff alleged that the defendant had issued to him, on August 26, 1927, 
a policy insuring him “against disability resulting from external, violent, and acci- 
dental means”; that on the 5th day of December, 1927, he was externally, violently, 
and accidentally injured in the manner set out in the petition; that at the ex- 
piration of the first month of disability arising from the accident, but before it was 
discerned that the disability was permanent in character, the defendant paid to the 
plaintiff the sum of $50 under the policy; and that, since that time, the defendant 
has neglected, failed, and refused to pay the plaintiff any further sum. The 
plaintiff asked judgment for $2,300. 

The policy contained the following provisions: 

“Part 1. The Liberty Life Insurance Company * * * will maintain this policy 
in force against— 

“Part 2. (1) the effect resulting exclusively of all other causes from bodily 
injury sustained during the life of this policy solely through external, violent and 
accidental means * * * subject to all the conditions, limitations and exclusions and 
within the amounts hereinafter expressed, said bodily injury so sustained being 
hereinafter referred to as ‘such injury’ and ; ; 

“(2) Disability resulting from illness which is contracted and begins during the 
life of this policy and after it has been maintained in continuous force for fifteen 
days from its date, subject to all the conditions, limitations and exclusions and 
within the amounts hereinafter expressed, said illness so contracted and beginning, 
being, hereinafter referred to as ‘such illness’ as follows: 


“Part 3. Principal sum $200.00 
“Monthly accident indemnity $50.00 
“Monthly sickness indemnity $50.00 
* * * * © * * * * * 
“Part 5. Or if such bodily injury shall not result in any of the losses enu- 
merated in Part 4, but shall from the date of such injury directly, wholly and 


continuously disable and prevent the insured from attending to any and every 
kind of duty pertaining to any gainful occupation, the company will pay him the 
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monthly indemnity specified in Part 3 so long as the insured lives and suffers 
such total disability, not exceeding twenty-four consecutive months. 

“Part 6. lf any such sickness contracted by the insured, during the term of 
this policy, or any renewal thereof, and not herein excepted, and for which the 
insured is regularly treated by a legally qualified physician, necessarily and con- 
tinuously prevents the insured from performing any and every kind of duty per- 
taining to any gainful occupation, the company will pay the insured for the period 
of total loss of time not exceeding six consecutive months, the monthly indemnity 
specified in Part 3. 

* * * * * a * * * * 

“Part 9. Standard Provisions. * * * (7) Affirmative proof of loss must be 
furnished to the company at its said office in case of claim for loss of time from dis- 
ability within ninety days after the termination of the period for which the company 
is liable, and in case of claim for any other loss, within ninety days after the 
date of such loss. * * * (9) All indemnities provided in this policy for loss, other 
than that of time on account of disability will be paid within thirty days after 
receipt of due proof. 

“(10) Upon request of the insured and subject to due proof of loss, all of the 
accrued indemnity for loss of time on account of disability will be paid at the ex- 
piration of each thirty days during the continuance of the period for which the 
company is liable and any balance remaining unpaid at the termination of such 
period will be paid immediately upon receipt of due proof. * * * 

“(14) No action at law or in equity shall be brought to recover on this policy 
prior to the expiration of sixty days after proof of the loss has been filed in ac- 
cordance with the requirements of this policy, nor shall such action be brought 
at all unless brought within five years from the expiration of the time within 
which proof of loss is required by the policy. 

“Part 10. Additional Provisions. * * * (6) If the insured is disabled for 
more than 30 days he or his representative shall furnish the company every 30 
days or as near thereto as may be reasonably possible, a report in writing from the 
attending physician or surgeon fully stating the condition of the insured and the 
probable duration of disability.” 

The answer consisted of a denial of the allegations of the petition. No affir- 
mative defense was pleaded. The abstract of the defendant contains the following: 

“After the accident Mr. Hunsaker, the agent of the Liberty Life Insurance 
Company who took his [plaintiff’s] application, saw him. He gave him a report 
blank which he sent in. Following that he received $50.00 from the Liberty Life 
Insurance Company. The company also had him examined by two doctors, Dr. 
McKay and Dr. Ulric. He also testified that a few days before the trial defendant’s 
attorney requested him to go to Dr. Smith’s office in Pittsburg for an examination, 
but that when the attorney learned that Dr. Smith had taken some X-ray picturés 
‘he said that was all he wanted.’” 

The counter abstract discloses that the defendant in its trial statement to 
the jury said: 

“Gentlemen of the jury, the reason that the defendant refused to pay the 
plaintiff any more than $50.00 on his claim, in this cause, is that the defendant had 
the plaintiff examined by doctors, and that such examination- disclosed that his 
disability was not due to an accident, but is due to an overexertion and lame or 
sprained back on his part, and his claim therefore comes within what is known as 
the monthly illness indemnity clause of the policy, which provides for only six 
months indemnity at the rate of $50.00 per month, and the plaintiff 4s not entitled 
to recover any more, and the defendant is entitled to have credited on such sum 
the sum of $50.00 already paid by the defendant to plaintiff.” 

The jury answered special questions as follows: 

“1. Was the plaintiff disabled as the result of an injury received on December 
5, 1927? Answer. Yes. 


“If you answer the foregoing question affirmatively then answer the following: 

“1. Was his disability caused by lifting an empty coal car in a coal mine? 
Answer: Yes, and by slipping on some obstacle, coal or slate, etc. 

“2. Was said disability caused solely on account of lameness in his back? 
Answer: No. 

“3. If you answer the last preceding question ‘No,’ then state what else caused 
his disability. Answer: Injury to back, right hip and right leg. 
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“4. Did plaintiff sustain any breaks or subluxations by reason of the injury 
received on December 5, 1927? Answer: Evidence does not show. 

“5. Has the plaintiff been afflicted from pyorrhea since he became disabled? 
Answer: Yes. 

“6. If you answer the next preceding question in the affirmative, state whether 
the injury was complicated by the poison from the pyorrhea. Answer: The evi- 
dence does not show. 


“7. Has plaintiff suffered from rectal trouble since he became disabled? 
Answer: No. 

“8. Was plaintiff on December 5, 1927, wholly, continuously and permanently 
disabled and prevented from attending to any and every kind of duty pertaining 
to any gainful occupation? Answer: Yes.” 

{1] 1. The principal contention of the defendant is that the plaintiff cannot 
recover because he did not plead and prove a compliance with the conditions of 
the policy after the injury was sustained and before this action was commenced. 
Those conditions concerned the proof of accident and disability. This question was 
raised sby the defendant by a demurrer to the plaintiff’s evidence and by requesting 
that certain questions be submitted to the jury. The defendant also urges that the 
court failed to instruct the jury that it was necessary for the plaintiff to allege 
and prove that he had complied with the terms of the policy before he can recover. 
The plaintiff argues that the defendant waived the policy conditions on which it 
relies when it made the payment of $50 under the policy. The payment of the $50 
will admit of but one construction, and that is the admission of liability under the 
policy. In addition to that admission, the defendant in its opening statement to 
the jury admitted liability under the policy to the extent of $300, of which $50 
had been paid. That compels the conclusion that there was a waiver of the con- 
ditions of the policy which the defendant claims were not complied with. 

[2] 2. The other proposition urged by the defendant concerns the construction 
of the terms of the policy. In order not to misstate the contention of the defend- 
ant, we quote from its brief as follows: 

“Part 10 (2) of the policy provides that disability or loss caused by lame 
or sprained back, over-exertion, etc., shall be considered a sickness, the original 
cause of such disability notwithstanding, and settlement shall be made in accordance 
with Part 6.” 

Part 10 (2), quoted from the policy as set out in the abstract, reads: 

“Part 10. Additional Provisions. (2) Disability or loss caused by lame or 
sprained back, over-exertion * * * or any injury complicated with disease shall be 
considered a sickness, the original cause of such disability notwithstanding, and 
settlement shall be made in accordance with Part 6.” 

Part 6, on which the defendant relies, provides indemnity for disability from 
sickness, and has been heretofore quoted. The plaintiff relies on part 5, which 
provides for indemnity for disability resulting from accident, and has also been 
quoted. There was evidence which tended to prove, and the jury found, that 
plaintiff’s disability was caused by accident, resulting in injury, to his back, his 
right hip, and his right leg, and that the accident was caused by his foot slipping 
on some coal or slate when he attempted to lift a derailed coal-mining car. 

[3] 3. The defendant argues that the verdict and judgment are excessive. 
The judgment was for $1,150. The injury occurred on December 5, 1927. The 
verdict was rendered on December 14, 1928. The policy provided for twenty-four 
monthly payments of $50 each, one of which had been made. On eleven pay- 
ments the plaintiff was entitled to interest. If the question had been properly pre- 
sented to the trial court, the defendant might have been entitled to a discount on 
the twelve payments that were not yet due. The interest due the plaintiff and the 
discount the defendant might have had about equalled each other. But this ques- 
tion was not presented to the trial court by the motion for a new trial, and is not 
set out in the specification of errors. 

In Toops v. Atchison, T. & S. F. Ry. Co., 128 Kan. 189, 201, 277 P. 57, 63, 
this court said: 

“The defendant contends that the verdict ($22,750) was excessive, a con- 
tention which we might be inclined to agree but for the fact that the defendant 
appears to be in no position at this time to raise the question. No complaint of the 
amount of the verdict was made by the defendant in its motion for new trial 
nor in its specifications of error. Under the oft-repeated rule that alleged errors 
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not presented to the trial court cannot be considered here, we are unable to go 
into this phase of the controversy.” 
The judgment is affirmed. 


PETERSON v. GREAT a LIFE INS. CO. 


o. 89. 
Supreme Court of Michigan. March 7, 1930. 
229 Northwestern Reporter 427. 


1. REFORMATION OF INSTRUMENTS—BILL TO REFORM ACCIDENT 
POLICY BY STRIKING WORDS “OFFICE DUTIES ONLY” FROM 


DESCRIPTION OF PLAINTIFF'S OCCUPATION HELD TO STATE 
CASE IN EQUITY. 


Bill to reform accident policy by striking words “office duties only” from 
description of plaintiff’s occupation held to state case in equity, in absence of 
formal proofs of loss and statement of defendant’s position respecting claim, 
though defendant’s waiver of such proofs by denying liability made reformation 
immaterial or unnecessary; defense that plaintiff changed to more hazardous 
occupation, so as to require reduction of benefits being open to defendant in 
action at law on policy. 


(For other cases, see Reformation of Instruments, Dec. Dig. § 36[1].) 


2. INSURANCE—EVIDENCE HELD TO PRECLUDE RECOVERY ON AC- 
CIDENT POLICY FOR TOTAL DISABILITY AFTER FOUR MONTHS 
BECAUSE OF LOSS OF THUMB AND THREE FINGERS. 

Evidence that insured did his work in large part and suffered no diminution 
of compensation or profit because of loss of thumb and three fingers after four 
months’ period of total disability held to preclude recovery on accident policy for 
total disability after such time. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Circuit Court, Gogebic County, in Chancery; George O. Dris- 
coll, Judge. 

Action by Raymond Peterson against the Great Northern Life Insurance 
Company. Decree for plaintiff, and defendant appeals. 

Modified, and affirmed as modified. 

Argued before the Entire Bench, except McDonald, J. 

Waples & Waples, of Ironwood (Helmer Moulton, Whitman & Holton, of 
Chicago, Ill, of counsel), for appellant. 

Jones & Patek, of Ironwood, for appellee. 

Ciark, J. 

Plaintiff received of defendant a policy providing indemnity for loss of 
life, limb, sight, or time by accidental means and for loss of time by disease. 
The policy states plaintiff's occupation to be “superintendent—woods—for Char- 
coal Iron Company, office duties only.” Of total disability it provides: “* * * 
If such bodily injuries, independently and exclusively of all other causes, wholly 
and continuously disable the insured from the date of accident from performing 
any and every kind of duty pertaining to his occupation, for one day or more 
and so long as the insured lives and suffers said-total disability, the company 
will pay a monthly indemnity, * * *” at the rate of $100 per month. And 
of partial disability: “* * * If such bodily injuries, independently and ex- 
clusively of all other causes, wholly and continuously disable the insured from 
date of accident from performing one or more important daily duties pertaining 
to his occupation, or for like continuous disability following total loss of time, 
the company will pay for the period of such partial disability, but not exceeding 
three months, a monthly indemnity of two-fifths of the monthly indemnity. 
-% * ” Under the contract this would be $40 per month not exceeding three 
months. 

A part of the policy material here relating to change of occupation is that, 
if insured changes to an occupation more hazardous than that in which the 
policy states he is engaged, “* * * the company will pay only such portion 
of the indemnities provided in the policy as the premium paid would have pur- 
chased at the rate, but within the limit so fixed by the company for such more 
hazardous occupation.” 
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Plaintiff quit his employment with Charcoal Iron Company, and he and one 
Nizer as copartners went into business for themselves, lumbering on their own 
account, and for others as logging contractors. While engaged in this new 
employment or business, plaintiff’s right hand came in contact with a saw, and 
he lost the thumb and first, third, and fourth fingers. Toward the end of four 
months from the accident, the wounds had healed, but the second finger was 
partially ankylosed. 

Plaintiff as against defendant took the position he had been totally and 
permanently disabled and was entitled to $100 per month for life; that the policy 
should be reformed by striking out the description of his occupation the words 
“office duties only,” as having been inserted by mistake and contrary to the 
actual agreement of the parties; and that formal proofs of loss had been waived 
by defendant’s denial of liability. Plaintiff filed this bill for reformation and 
for recovery as above stated, and had decree for relief prayed. Defendant has 
appealed. 

The questions of jurisdiction in equity and of waivers of proofs of loss 
were not stressed in argument, and will not be stressed here. 

The matter of waiver is a close question on authority, but we are not im- 
pressed that the holding of the trial court in this regard should be disturbed. 

[1] Plaintiff filed the bill, not having made formal proofs of loss and not 
having from defendant a formal statement of its position respecting claims. He 
did not know whether defendant would contend, without reformation of the 
policy, that his change of occupation had been to one more hazardous, and that 
benefits under the policy should be reduced accordingly. This defense was open 
to defendant, and, if plaintiff had sued at law, he might have been met by it. 
On his theory he could not proceed safely to trial at law without reformation 
of the policy. Plaintiff’s bill states-a case in equity. That defendant by concession 
or waiver in this case made reformation of the policy immaterial or unnecessary 
did not deprive the court of equity jurisdiction. ; 

[2] Plaintiff after the accident was totally disabled for the period of four 
months. Contention that total disability continued after that time and will con- 
tinue for life cannot be sustained. The evidence shows, as one might expect, 
that the injury has produced partial disability. The evidence also establishes 
beyond question that plaintiff in his present business or employment has done 
his work in large part at least, and that he has suffered no diminution of com- 
pensation or profit because of his injury. Witnesses were called to testify of 
opinion that plaintiff’s injury had produced total disability. This testimony, 
closely examined, is not significant, and is not persuasive as against evidence of 
what plaintiff has actually done. We find partial disability but not total dis- 
ability within the terms of the policy. 

It is clearly established that plaintiff’s period of total disability cannot be 
extended beyond four months that we shall not discuss it further. No other 
question calls for discussion. 

Plaintiff will recover for total disability, four months, $400 and for partial 
disability, three months, $120—total $520, with interest. The evidence does not 
give right to further recovery under the policy. 

The decree will be modified accordingly, and, so modified, affirmed, with 
costs of this court to defendant. 

Wiest, C. J., and Butzel, Potter, Sharpe, North, and Fead, JJ., concur. 


BERLAU v. METROPOLITAN LIFE INS. CO. (No. 16832.) 
Kansas City Court of Appeals. Missouri. Feb. 17, 1930. 
24 Southwestern Reporter (2d) 686. 

1. INSURANCE—WHETHER ALLEGED HERNIA WAS DUE TO PRE- 
FORMED SAC OR TO STRAIN, SLIP, BLOW, OR FALL HELD FOR 
JURY WHERE EVIDENCE CONFLICTED. 

Question in suit on accident policy as to whether alleged hernia was due 
to preformed sac, or whether it was due to strain, slip, blow, or fall, was for 
jury to determine, where evidence was conflicting. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 
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3. INSURANCE—OVERRULING DEMURRER AS RESPECTS EVIDENCE 
OF PLAINTIFF SUING ON ACCIDENT POLICY THAT ACCIDENT 
WAS UNEXPECTED AND RESULT OF SLIPPING OR FALL HELD 
NOT ERROR. 

Overruling demurrer to evidence as respects evidence of plaintiff suing on 
accident policy that alleged accident which caused injury in nature of hernia 
was unexpected, unforseen, and lay either in slipping of plaintiff or fall against 
crowbar with which he was attempting to move safe, or both, held not error. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


6. INSURANCE—INSURED HELD ENTITLED TO COMPENSATION FOR 
ONLY PARTIAL AND NOT TOTAL DISABILITY NOT ARISING 
WITHIN TWO WEEKS AFTER ACCIDENT, WHERE PETITION AL- 
LEGED CONTINUOUS LIABILITY. 

Under clause of accident policy requiring that, where claim is made for 
total disability, disability must have begun within two weeks from date of al- 
leged injury, where petition in suit on accident policy claimed that plaintiff 
was totally disabled on November 1 and 2, 1923, and partially disabled from 
3d day of November, 1923, to 21st day of January, 1924, plaintiff was not entitled 
to compensation for total disability for period from January 21 to March 20, 
1924, when he was confined to hospital following hernia operation, but was en- 
titled to partial disability for that period under policy and rule that greater 
includes lesser claim. 

(For other cases, see Insurance, Dec. Dig. § 526.) 


7. INSURANCE—INSURANCE COMPANIES PROMISING TO DO SO 
MUST FURNISH BLANK PROOFS OF LOSS. 
It is the law that, when the promise to do so, insurance companies must 
furnish blank proofs of loss to those insured. 
(For other cases, see Insurance, Dec. Dig. § 558[4].) 


8. INSURANCE—INSURER WAIVED NOTICE REQUIRED BY ACCI.- 
DENT POLICY WHERE IT ORALLY PROMISED TO FURNISH 
BLANK PROOFS OF LOSS AND FAILED TO TIMELY DO SO, 
THOUGH POLICY REQUIRED WRITTEN WAIVER. 

Where insurer through agent after accident to insured named in accident 
policy orally agreed to furnish blank proofs of loss, thereby assuming control 
of litigation, did not do so within time notice was required by policy, prohibition 
in policy against waiver of its conditions except in writing did not apply to 
giving of notice and furnishing of preliminary proof by insured. 

(For other cases, see Insurance, Dec. Dig. § 558[4].) 


9. INSURANCE—IT WAS UNNECESSARY THAT PETITION IN SUIT ON 
ACCIDENT POLICY PLEAD INSURER’S WAIVER OF NOTICE RE- 
QUIRED BY POLICY. 

It was not necessary that petition in suit on accident policy plead waiver by 
insurer of notice required by policy within certain time. 
(For other cases, see Insurance, Dec. Dig. § 634[2].) 

15. INSURANCE—INSURANCE POLICIES ARE CONSTRUED MOST FA- 
VORABLY TO INSURED. 

: As respects insurance policies the meaning of language therein most favorable 

to insured is adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


16. INSURANCE—JUDGMENT HELD NOT EXCESSIVE IN ALLOWANCE 
OF $100 FOR HERNIA OPERATION, UNDER ACCIDENT POLICY 
CLAUSE PERMITTING ALLOWANCE FOR CUTTING INTO ABDO- 
MEN TO TREAT ORGANS. 

Judgment in suit on accident policy for hernia held not excessive in allowing 
$100 for surgical operation under term of policy for cutting into abdomen for 
treatment of organs therein, since operations for hernia involve pushing back 
part of bowels into abdomen, and bowels are normally contained within abdom- 
inal walls and are considered organs therein. 


(For other cases, see Insurance, Dec. Dig. § 527.) 
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Appeal from Circuit Court, Jackson County; Brown Harris, Judge. 

Suit by Israel Berlau against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and, after a remittitur judgment was set aside and a dif- 
ferent one entered for plaintiff, and motions for new trial and in arrest of judg- 
ment were overruled, and defendant appeals. Judgment affirmed conditionally, 
or otherwise to be reversed and cause remanded for a new trial. 

Meservey, Michaels, Blackmar, Newkirk & Eager and Roy P. Swanson, all 
of Kansas City, for appellant. 

Harry Friedberg, Isadore Rich, and Myer M. Rich, all of Kansas City (Thos. 
J. Gill, Jr., and Isadore G. Kaplan, both of Kansas City, of counsel), for respon- 
dent. 

ArnoLp, J. This is a suit to recover ona policy of accident insurance. De- 
fendant is a corporation organized and existing under and by virtue of the laws 
of the state of New York, and authorized to write accident insurance in the 
state of Missouri, maintaining an office in Kansas City, Mo., for that purpose. 
Plaintiff is a resident of Kansas City, Mo., engaged in the business of general 
merchandising at 1412 East Eighteenth street in said city. 

On October 6, 1922, in consideration of the payment of $19 premium, de- 
fendant issued its policy of that date insuring plaintiff for a term of twelve 
months “against the results of bodily injuries sustained while this policy is in 
force, and caused directly and independently of all other causes by violent and 
accidental means,” as provided in clause 1 of said policy. The policy is made 
an exhibit and attached to the petition herein. 

At the expiration of the said twelve months the policy was renewed and an 
additional premium paid for another twelve months. The policy provided for 
the payment of $5,000, in case of death under the terms thereof, and further 
provided plaintiff was to receive the sum of $25 per week for total disability 
and $12.50 per week for partial disability, and the further sum of $100 for any 
surgical operation involving cutting into the abdomen for treatment of the 
organs therein. Further, the policy provides in clause 8 thereof: “If any injury 
covered by this policy shall, within ninety days from the date of the accident, 
directly and independently of all other causes, necessitate any surgical opera- 
tion named in the schedule of surgical operations endorsed hereon, the com- 
pany will pay the insured sum set opposite the said operation in the said schedule, 
provided always that if more than one such operation shall be necessitated as 
the result of any one accident, payment shall be made only for the operation 
first occurring.” 

Clause 9 provides, in part: “Nor shall it cover accident, injury, disability, 
death or other loss caused wholly or partly by disease or bodily or mental in- 
firmity or medical or surgical treatment therefor, or by ptomaines, or by bac- 
terial infection (excepting only specific infection of any through a visible wound 
accidentally sustained).” 

Further the policy provides: 

“No agent has authority to change this policy or to waive any of its pro- 
visions. No change in this policy shall be valid unless approved by an executive 
officer of the company and such approval be endorsed thereon. * * * 

“Written notice of injury on which claim may be based must be given to 
the company within twenty days after the date of the accident causing such in- 
jury. * * * 

“Such notice given by or in behalf of the insured or beneficiary, as the case 
may be, to the company at New York, or to any authorized agent of the com- 
pany, with particulars sufficient to identify the insured, shall be deemed to be 
notice to the company. Failure to give notice within the time provided in this 
policy shall not invalidate any claim if it shall be shown not to have been rea- 
sonably possible to give such notice and that notice was given as soon as was 
reasonably possible.” 

The schedule of operations referred to in clause 8 includes the following: 
“Abdomen—cutting into for treatment of organs therein.” The petition alleges 
than on or about the Ist day of November, 1923, and while the said policy was 
in force, plaintiff was injured violently and accidentally in his place of business 
at 1412 East Eighteenth street in Kansas City, Mo., while engaged in an attempt 
to move a large iron safe by use of a crowbar, and that plaintiff was “straining 
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himself to move said safe”; that he slipped and fell against said crowbar, the 
end thereof striking him in the abdomen, thus causing plaintiff to sustain a hernia; 
that, by reason of said injury, plaintiff was rendered partially disabled from 
November 1, 1923, until the 2lst day of January, 1924; that he underwent a 
surgical operation involving cutting into the abdomen for treatment of the organs 
therein on said 2lst day of January, 1924, and that he was totally disabled and 
confined to a hospital from said date to February 20, 1924; that on said last- 
named date he was removed to his home and continued to be totally disabled 
from said date until March 20, 1924; that plaintiff remained partially disabled 
from that date until April 24, 1924, entitling him in all to the sum of $425 cover- 
ing disability, and to the further sum of $100, covering the surgical operation; 
that plaintiff complied with all the terms and conditions of said policy, and in due 
time after the injury, and more than sixty days before the commencement of 
this action, plaintiff gave defendant due notice and proof of his loss, but that 
defendant failed and refused to pay the amount claimed under the terms of said 
policy; “that defendant without reasonable grounds or just cause and in bad 
faith has vexatiously refused to pay plaintiff’s claim, to plaintiff's further dam- 
age in the sum of $52.50 as damages for vexatious delay and in the further sum 
of $300 as damages for attorney’s fees for the prosecution of this action.” The 
prayer is for judgment for $525 actual damages, $52.50 for vexatious delay, and 
the further sum of $300 as attorney’s fees, and for costs. 

The answer admits the corporate status of defendant and that it transacts 
business in the state of Missouri; that the accident policy was issued to plain- 
tiff as alleged in the petition; states that it was provided in the policy that said 
insurance should not cover accident, injury, disability, death, or loss caused wholly 
or partly by disease or bodily or mental infirmity; that no agent should have 
authority to change said policy or waive any of its provisions, and that no change 
in said policy should be valid unless approved by an executive officer of said 
company, and be indorsed on the policy; that it was provided in said policy 
that written notice of an injury upon which claim might be based must be given 
to said company within twenty days after the date of the accident causing the 
injury; that, with the consent of the company, the policy might be periodically 
renewed upon successive expirations thereof, on payment of the specified pre- 
miums; that the policy herein was, in fact, renewed for a period of twelve 
months subsequent to the original twelve months. 

The answer avers that, if plaintiff was injured as alleged in his petition, 
said injuries were caused by physical strain, or inherent physical weakness, or 
defects, or bodily infirmity, and were not caused directly and independently of all 
other causes by violent and accidental means as required by the terms of the 
policy; that, if plaintiff was disabled at all by the alleged injury set up in the 
petition, he was not continuously and wholly disabled within two weeks following 
November 1, 1923, the date alleged in the petition of said accident, nor was 
plaintiff within two weeks of said date, or immediately following any total dis- 
ability (as defined in said policy and required by the terms thereof), continuously 
disabled and prevented from performing some one or more important daily 
duty, or duties, pertaining to his occupation. The answer further affirmatively 
states that no written notice of the alleged injury was furnished to defendant 
until on or about January 10, 1924. The answer is further a general denial. The 
reply also was a general denial. __ 

The record discloses this suit originally was instituted in a justice court, 
where there was a judgment for the defendant. From this judgment plaintiff 
appealed to the circuit court, where plaintiff was nonsuited, and thereupon he 
dismissed the case, and later instituted the present action, which, on trial in 
the circuit court, resulted in a verdict for plaintiff, as follows: “We, the jury, 
find the issues for the plaintiff and allow the plaintiff the full amount of his 
claim, $525.00, plus 10%, $52.50 additional and $175.00 for attorney’s fees, making 
a total of $752.50.” Judgment was accordingly entered. Motions for a new 
trial and in arrest of judgment were duly filed. In consideration of the motion 
for a new trial, the court indicated that, unless plaintiff remitted from the verdict 
the sum of $227.50, and all accrued interest on said amount, the motion for a new 
trial would be sustained. The required remittitur was made, and, in order that 
it should be effective, the court ordered the judgment set aside and in lieu thereof 
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judgment be entered for $525 for plaintiff. The motions for a new trial and in 
arrest then were overruled, and defendant has appealed. 

In its brief, under point 1, defendant urges plaintiff did not meet the burden 
of showing the alleged injuries were caused “directly and independently of all 
other causes by violent and accidental means”; that the evidence fairly shows they 
were not so caused, but that they were “caused wholly or partly by disease or 
bodily or mental infirmity.” And, under point 2, it is urged the evidence shows 
the alleged hernia was “caused wholly or in part by disease or bodily or mental in- 
firmity,” and therefore not within the terms of the policy. Being so closely re- 
lated, these two points may be considered together. 

At the close of plaintiff’s case and again at the close of all the evidence, 
defendant asked and the court refused an instruction in the nature of a demurrer. 
The motion for a new trial embraced these rulings, and charged them as error, 
and the two assignments of error above mentioned are directed to the same rulings. 
In considering these charges, it will be necessary to review the evidence to some 
extent. 

Plaintiff testified that, in an attempt to move a large safe, weighing several 
tons, in his store, he used a crowbar by inserting one end under a corner of the 
safe, exerting pressure upward on the crowbar; that the safe had for years been 
standing in the same place, and was somewhat imbedded in the floor; that the 
safe was on wheels, but, being so imbedded, it was difficult to move; that, while 
he was straining upwards on the crowbar, he slipped, and the upper end of the 
crowbar struck his left groin; “it knocked the wind out of me and I had some 
severe pains, and I could not continue to work any longer.” 


He further testified that he stripped and looked at his side where the crowbar 
had struck him and found it bruised, discolored, and swollen; that he fell when 
struck, got up, and sat in a chair for awhile, and, when he felt able, he examined 
his side as above stated, and that within an hour or an hour and a half after the 
accident he went to his home, where he remained until noon the following day; 
that on November 9, 1923, defendant’s agent, one Teplitz, came to plaintiff's store 
to collect the renewal premium on his policy, at which time plaintiff told Teplitz 
he had had an accident, and Teplitz told him that he would get plaintiff a form 
to fill out; that he did not hear from the company for several days, or perhaps a 
week, when he called up defendant’s office and told the young lady who answered 
the telephone call about his injury and that he had reported the accident to Mr. 
Teplitz, who had agreed to send some forms which plaintiff had not yet received; 
that she replied, “If you reported to Mr. Teplitz, everything will be properly taken 
care of.” Plaintiff also testified that, after he discovered the swelling in his groin, 
he thought it a temporary matter, and undertook to massage it himself and ap- 
plied Sloan’s liniment, but the treatment was without beneficial results; that on 
January 9, 1924, the swelling was causing him so much pain that he went to see 
Dr. 1. J. Wolf, who told him his ailment was inguinal hernia and advised an op- 
eration;*that an operation was performed at St. Joseph Hospital, Kansas City, 
Mo., on January 21, 1924; that he remained in the hospital until February 20th 
following, and then went home, where he was confined until March 20 or 21, 
1924, when he returned to his store, and that he continued partly disabled until 
April 20 or 23, 1924; that, during the period from November 3, 1923, to January 
21, 1924, he was unable to do any heavy lifting or reaching for things on the 
shelves and was unable to remain on his feet long, and that he did not perform 
his usual duties during that period; that he had never suffered any pain in his 
left groin before he fell on the crowbar, as stated; that that was the first time 
he knew about it; and that he had never had any trouble with hernia before this 
accident. Plaintiff testified he was examined for hernia on at least two occasions 


prior to the issuance of the policy herein, by physicians for defendant, and no 
hernia was found. 


Defendant contends that the question decisive of the issues herein presented is 
whether the alleged slip or fall of plaintiff actually caused the hernia, and that 
the burden of proof is on plaintiff to show by a preponderance of the evidence 
that it was so caused. In support of its position that the evidence shows the 
alleged hernia was caused wholly or partly by disease or bodily or mental in- 
firmity, defendant placed on the witness stand Dr. J. Park Neal as an expert, 
and his testimony was that in all inguinal hernia, particularly in the groin region, 
there is a congenital underlying cause, consisting of a weakness of the abdominal 
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structures and the abdominal wall and lining; that-in such cases the canal does 
not fully close as it normally should, and the peritoneum or lining of the ab- 
dominal cavity sags into this opening, perhaps slightly, perhaps clear into the scro- 
tum, or varying somewhere in between; that this is a preformed sac; probably 
until a strain occurs and forces some of the abdominal contents into the sac, the 
man does not know the condition; when the contents enter it usually becomes ob- 
servable. 

Dr. Neal further testified that in his opinion the fall described in plaintiff's 
evidence could not cause the hernia, and that the ordinary cause of inguinal, or 
groin, hernia, is the congenital weakness or sac, plus a strain or continued strains. 
Replying to a hypothetical question embodying the facts of plaintiff’s case, he 
said: “The hernia had to have the preformed sac. The strain may have forced 
some omentum or a piece of gut into the sac; I would not consider the blow had 
anything to do with it.” On cross-examination, Dr. Neal testified that hernia 
could be caused by a blow, but, if so, the blow would have to be such as to tear 
the abdominal walls and muscles: but that in such a case the man would be im- 
mediately disabled and in bed for weeks, or be compelled to undergo an immediate 
operation; that, in any straining or slipping, the abdominal walls became tense, 
and that would tend to ward off a blow. 

[1] Dr. I. J. Wolf, testifying for plaintiff, was asked a hypothetical question 
which recited the facts relative to the alleged injury, and he answered that such 
an occurrence could cause a rupture. The witness then stated that, if a man who 
never previously had a rupture, or hernia, and the particular thing happened to 
him as described in the evidence and the hypothetical question, the same could 
cause a rupture. On cross-examination, Dr. Wolf was asked: 

“Q. Now, doctor, isn’t it true there is a congenital element in practically all 
hernia? A. In a great many; not in all. 

“Q. That means an inherent, pre-existing weakness that causes this to open 
up on a strain? A. Yes, sir. 

“Q. And where a hernia sac does form, and this opening is made, it is prac- 
tically always from a strain, isn’t it, plus an inherent weakness? A. It is generally 
a strain, plus an inherent weakness, or an inherent weakness plus a strain.” 

And so, with the conflicting theories presented by these two eminent sur- 
geons, in evidence, it is clear the question as to whether the alleged hernia was due 
to a preformed sac, or whether it was due to the strain, the slip, blow, or fall, 
was for the jury to determine. The question was presented in defendant’s in- 
struction No. 6. We are therefore not authorized to disturb the verdict of the 
jury in this respect. 

Defendant strongly urges the testimony fails to prove the hernia was pro- 
duced by accidental means, independent of all other causes, and relies chiefly upon 
the opinion in Caldwell v. Traveler’s, etc., Co., 305 Mo. 619, 267 S. W. 907, 39 
A. L. R. 56. In its brief, defendant states: “The Caldwell Case reviews the au- 
thorities at length and definitely settles this question so far as Missouri is con- 
cerned. It was necessary, therefore, for plaintiff to show affirmatively a ‘fall’ 
or ‘slip’ or something of the sort in order to come within this construction of the 
term ‘accidental means’ and that such ‘fall’ or ‘slip,’ if any, caused the result 
complained of. * * * We are concerned only with the law as it stands since 
the Caldwell Case.” 


We have had occasion heretofore to examine the Caldwell Case, and now do so 
again. It is a fine, well-reasoned opinion, and goes deeply into an analysis of the 
numerous cases cited therein. The facts of the Caldwell Case are not on all fours 
with the case at bar. The claim in that case was based upon an allegation that a 
surgical operation for two hernias resulted in an obstruction of the bowels and 
death. The court reasoned that, assuming the obstruction of the bowels and the 
ensuing death were the unusual and unexpected result of the operation, skillfully 
done at the request of the insured, intentionally done, the death was not the 
result of accidental means. The court held the true rule is that, where an unusual 
or unexpected result occurs by reason of the doing by the insured of an inten- 
tional act, where no mischance, mishap, or slip occurred in the doing of the act itself, 
the ensuing injury or death is not caused through accidental means; that it must be 
made to appear that the means used to produce the injury was accidental, and it 
is not enough that the result may be unusual, unexpected, or unforeseen—citing, 
analyzing, and applying numerous cases. 
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[2,3] This announcement of the rule is enlightening and furnishes a safe and 
reasonable guide, but in none of the cases so analyzed do we have the facts as pre- 
sented here. If plaintiff’s testimony is true, and it must be so accepted for the 
purposes of the demurrer, the alleged accident which caused the injury was unex- 
pected, unforeseen, and lay either in the slipping of plaintiff or his fall against the 
crowbar, or both. The ruling in the Caldwell Case does not apply here, or, if it 
does, it is in plaintiff’s favor. The numerous citations of defendant on this point 
are held to be not to the contrary. We hold the trial court was not in error in 
overruling the demurrer to the evidence in respect to this point. 

Defendant contends that under the terms of the policy there may not be alter- 
nating periods of disability, that the verdict includes improper elements of dis- 
ability, and that plaintiff was improperly permitted to amend his petition. The first 
part of this charge is that the evidence, reasonably construed, does not show any 
total disability resulted within the time required by the policy, and alternating 
periods of disability cannot be considered. In support of this position, defendant 
cites Martin v. Traveler’s Ins. Co., 310 Mo. 411, 276 S. W. 380, 41 A. L. R. 1372; 
Mullins v. Protective Ass’n, 181 Mo. App. 394, 168 S. W. 843, and seven cases from 
foreign jurisdictions. The policy in the case at bar provides: 

“Clause 2. Total Disability. If such injuries shall not result as specified in 
Clause 1, but directly and independently of all other causes, shall, within two weeks 
from the date of the accident, continuously and wholly disable and prevent the 
insured from performing any and every kind of duty pertaining to his occupation, 
the company will pay the insured the weekly indemnity above specified for the 
entire period of such total disability. 


“Clause 3. Partial Disability. If such injuries shall not result as specified in 
Clause 1, but, directly and independently of all other causes, shall, within two 
weeks from the date of the accident or immediately following total disability, 
continuously disable and prevent the insured from performing some one or more 
important daily duty or duties pertaining to his occupation, the company will pay 
the insured one-half of the weekly indemnity above specified for the period of 
such partial disability, not exceeding twenty-six weeks.” 

_ The testimony on behalf of plaintiff shows that plaintiff was disabled after the 
accident, and within an hour and a half went home, where he remained until - 
noon of the following day, and that from November 3, 1923, until April 24, 1924, 
plaintiff was at least partially disabled continuously. During that period the 
operation in question was performed, and plaintiff was totally disabled therefrom 
from January 21, to March 20, 1924. 

Defendant’s position is that the jury, by its verdict, allowed compensation as 
claimed in the original petition, $425, covering periods of alleged disability, as 
follows: “Partial: Nov. 1, 1923 to January 21, 1924. Total: January 21, 1924 to 
March 20, 1924. Partial: March 20, 1924 to April 24, 1924.” 

After the evidence was all in, plaintiff was allowed to amend his petition by 
interlineation, as follows: “That by reason of the aforesaid injury, plaintiff was 
rendered totally disabled on November Ist and 2nd, 1923, and partially disabled from 
the 3rd day of November, 1923, to the 21st day of January, 1924.” 

In the Missouri cases above cited, the opinions hold the disability did not begin 
within the period named in the policy, but in the case at bar that situation is not 
present. The point made by defendant is that the periods of total and partial 
disability were alternating to the extent suggested. 

[4,5] Addressing ourselves to the charge the court erred in permitting the 
amendment in the manner above stated after all the evidence was in, we call at- 
tention to section 1274, R. S. 1919, as follows: “The court may, at any time 
before final judgment, in furtherance of justice, and on such terms as may be 
proper, amend any record, pleading, process, entry, return or other proceedings, by 
adding or striking out the name of any party, or by correcting a mistake in the 
name of a party, or a mistake in any other respect, or by inserting other allegations 
material to the case, or when the amendment does not change substantially the claim 
or defense, by conforming the pleading or proceeding to the facts proved.” 

The amendment complained of did not substantially change the claim or the 
defense. Discretion of the trial court in allowing amendments will not be inter- 
fered with on appeal unless such discretion has been abused. Laughlin v. Leigh, 
226 Mo. 620, 639, 126 S. W. 743; Tower v. Pauly, 67 Mo. App. 632. The same rule 
applies to the pleading amended so as to conform to the proof, provided the 
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amendment does not substantially change the claim or defense. Adcox v. Tele- 
graph Co., 171 Mo. App. 331, 157 S. W. 989. This point is ruled against defendant. 

Further it is charged the judgment is excessive to the extent that it allows 
total disability for the period during which plaintiff was confined to the hospital, to 
wit, January 21 to March 20, 1924. Defendant argues that, even after amendment of 
the petition, the only total disability claimed as having been begun within two 
weeks from the date of the alleged injury, as expressly required by clause 2 of the 
policy, was the two days claimed in the amendment; that any total disability to 
entitle plaintiff to compensation, must be continuous; i. e., plaintiff must have 
been “continuously and wholly disabled” and prevented from performing any and 
every kind of duty pertaining to his occupation. And such disability must have 
begun within two weeks from the date of the accident. The injury is alleged to 
have occurred November 1, 1923, and plaintiff’s confinement in the hospital began 
January 21, 1924, and continued to March 20, 1924. 

[6] We think defendant is right in this contention. However, the petition 
alleges continuous disability, total or partial, from November 1, 1923 to April 24, 
1924, and the testimony tends to support this allegation. Clause 3, above set out, 
covers this situation as to partial disability. We conclude, therefore, that plaintiff 
is not entitled to compensation for total disability for the period from January 21 
to March 20, 1924, but is entitled to partial disability for that period under clause 3 
of the policy, under the rule that the greater includes the lesser claim. This error 
can be cured by remittitur. 

[7-9] It is further charged there was no sufficient notice given defendant and 
there was no waiver of notice; that there was no written notice given defendant 
within twenty days after accident, as required by the policy. On this point the 
testimony shows that on November 19, 1923, an agent of defendant came to 
plaintiff’s place of business and there collected a premium due on a renewal of the 
policy, and that at this time plaintiff told the agent of the accident, and the latter 
said he would send him blank proofs, which he did later, but not within the twenty 
days required by the policy. Before the blank proofs were received, plaintiff call- 
ed up the Kansas City office of defendant and told the person who answered the 
telephone of his conversation with the agent, and she assured him the blanks would 
be forthcoming. It is plaintiff’s contention that this act of the accredited agent of 
defendant constituted a waiver of notice. There is no denial that Teplitz, the agent 
who collected the premium on November 9th, was the agent of defendant. It is 
the law that, when they promise to do so, insurance companies must furnish blank 
proofs of loss. In this case the testimony of plaintiff shows the request therefor 
was made within the twenty-day period for written notice. 

“Where the general agent of defendant indemnity insurance [company], who 
was notified orally of plaintiff's claim, made no objection * * * and fairly led 
plaintiff to believe that the giving of written notice * * * was unnecessary, defend- 
ant is estopped to defend on the ground of lack of written notice.” Wagon Co. v. 


ae Co., 184 Iowa, 773, 167 N. W. 204; Cooley’s Br. on Insurance, vol. 7, 
p. 3 


A prohibition in an indemnity policy against waiver of its conditions except 
in writing does not apply to stipulations to be performed after loss, such as giving 
notice and furnishing preliminary proof, and especially as here, where the insurer 
actually assumes control of the litigation involved. Rogers v. Indemnity Co., 189 
Mo. App. 82, 173 S. W. 1087; Cooley’s Br. on Insurance, vol. 7, p. 6093. Defendant 
insists the petition does not plead waiver. This, however, is not necessary in 
insurance cases. Makos v. Acc. Ins. Co. (Mo. App.) 234 S. W. 369. We rule 
against defendant on this point. 

[10] It is charged the court erred in ruling on the admissibility of the testi- 
mony of Dr. Wolf, in that the hypothetical question asked the doctor did not include 
all necessary facts in evidence; that the witness was not even asked whether, in his 
Opinion, the events related could, would, or might cause rupture. The record shows 
the witness was asked, “Could that cause a rupture?” And the answer was, “Yes.” 
In its objection, defendant does not specify the material facts omitted from the 
question. Under these conditions we may not convict the court of error. 

{11] It is objected that the court erred in permitting plaintiff to testify that he 
was still partly disabled. The testimony objected to in this connection is plaintiff’s 
statement that he was unable to perform certain duties required by his occupation; 
the objection being that this was a mere conclusion of the witness. Such objection 
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is without merit in view of the fact that plaintiff testified as to certain duties of his 
occupation which he was unable to perform. This point also must be ruled 
against defendant. 

[12] Certain remarks of the court are attacked by defendant as being pre- 
judicial. This objection is directed to the following occurrence during the ex- 
amination of plaintiff. After objection had been made to the question as to whether 
or not plaintiff had been examined for hernia by a physician for the company, 
the court remarked: “Well, he could testify how they examined him. We all 


know how to examine for hernia. You may ask how they did to him.” Also the 
following : 


“The Court: Did he examine you to find out if you had a rupture? 

“Mr. Eager: Object to that as calling for a conclusion of the witness. (To 
the failure of the court to rule, the defendant then and there duly excepted at 
the time and still excepts.) 

“The Witness: Yes. (To which answer and the failure of the court to 
sustain said objection, the defendant then and there duly excepted at the time 
and still excepts.) 

“The Court: Did he examine you by placing his fingers on your groin? 

“The Witness: Yes, he told me to strip to the waist, and he put his fingers on 
my groin and told me to cough. 

“Q. Dr. Carnahan did that? A. Yes, Dr. Carnahan and I think Dr. Trow- 
bridge also. 

“The Court: The objection is sustained, of course, as to this exhibit, and the 
jury are instructed to disregard it. You have other evidence. 

“Mr. Rich: It is not proper to introduce it in evidence? 

“The Court: The examination is the same thing.” 

It is urged these questions of the court called for conclusions, and that the 
court’s remarks practically instructed the jury that plaintiff had been examined by 
these doctors for hernia, and that the remarks were entirely outside the duties 
and functions of the court. We are not impressed with defendant’s position in 
this respect, and rule against his contention. 

[13] Under point 6, defendant insists “various errors occurred in the in- 
structions.” It is charged against plaintiff’s instruction A that it used the term 
“accidental means” without defining it. The rule is that, if the defendant desires 
a definition of terms, it should ask that it be defined. We cannot attach great 
weight to this objection because defendant’s instruction 3, given by the court, con- 
tained the same alleged vice. We have carefully examined plaintiff’s instruction 
A, and find it clearly states the law in all respects charged, and is not erroneous. 
Other objections are made to instructions of plaintiff, but they are clearly without 
merit and require no further discussion. 


[14] It is urged the jury should have been discharged for prejudicial remarks 
of counsel for plaintiff in his closing argument. The remark strongly objected to 
was: “* * * They have got to make some kind of a defense. They have got to 
cook up something.” Defendant’s counsel objected and asked the court to re- 
primand counsel and instruct the jury to disregard the remark. The court failed 
to comply with the request, and gave as his reason that the argument was pro- 
voked by what had been said by counsel for defendant. The court said: “The 
court recalls the language, and thinks the language fully called for under the ar- 
gument made by the defense counsel, of which no record has been made because 
nobody requested it, therefore the jury will not be discharged and your motion is 
overruled.” Under these circumstances we are not authorized to disturb the ruling 
of the court in this respect. 

[15, 16] Finally it is urged the judgment is excessive in that it allowed $100 
for the surgical operation. We think the allowance was proper under the terms 
of the policy, which provides such an allowance under its schedule of surgical 
operations, as follows: “Abdomen—Cutting into for treatment of organs therein— 
$100.00.” It is insisted the operation for hernia does not require cutting into the 
abdomen. Dr. Wolf testified: “We don’t enter the abdomen during an operation 
for hernia. * * * No, it was performed by opening that canal. That is not the 
abdomen.” The testimony shows the canal referred to leads into the abdomen, 
and, in operations for hernia, parts of the bowels must be pushed back into the 
abdomen. The bowels are normally contained within the abdominal walls and are 
considered “organs therein.” Webster's International Dictionary defines abdomen 
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as follows: “The belly; the part of the body between the thorax and the pelvis. 
Also, the cavity of the belly, lined by the peritoneum, and containing the stomach, 
bowels, etc.” The witness seems to have adopted the more restricted meaning, 
whereas in insurance policies the meaning most favorable to the insured is adopted. 
There was no error in this respect. 

From what we have already said, however, the judgment is excessive in allow- 
ing plaintiff for total disability from January 21 to March 20, 1924, a period of 
8’/; weeks. Therefore if, within ten days from the filing of this opinion, plaintiff 
shall remit the sum of $101 .80, the judgment will be affirmed; otherwise it will be 
reversed, and the cause remanded for a new trial. It is so ordered. 

Bland, J., concurs. 

Trimble, P. J., absent. 


EUBANKS v. MISSOURI NAT. LIFE INS. CO. (No. 4684.) 
Springfield Court of Appeals. Missouri. Feb. 17, 1930. 
24 Southwestern Reporter (2d) 715. 


3. INSURANCE—WHERE INSURER ADMITTED LIABILITY UNDER 
ACCIDENT POLICY AND PAID PART OF CLAIM, INSURED COULD 
NOT RESCIND AND OBTAIN RETURN OF UNUSED PREMIUM. 


Where insurer admitted liability on claim under sick and accident insurance 
policy and had paid part of it, insured could not rescind and obtain return of 
balance of premium, since, when there has been part performance of contract 
by one party which has been accepted by other, party so accepting cannot there- 
after rescind contract. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 


Appeal from Circuit Court, Barry County; Emery E. Smith, Judge. 

Action by L. W. Eubanks against the Missouri National Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed and remanded. 

D. S. Mayhew, of Monett, for appellant. 

L. W. Eubanks, of Monett, for respondent. 

Cox, P. J. Action upon a sick and accident insurance policy. Judgment for 
plaintiff for full amount asked with penalty and attorney’s fee added for vexatious 
delay. Defendant appealed. 

The record shows: That D. S. Mayhew filed an answer for defendant, alleging 
that settlement had been made and defendant had mailed plaintiff a check for 
$46.43 as payment in full of defendant’s liability on account of plaintiff’s claim. 
That plaintiff accepted and cashed this check and is now estopped from collecting 
any more. Further, that plaintiff had visited his office each day after the first 
two days and cannot claim total disability for a longer period. 

The record does not show that a reply to defendant’s answer was filed. 

It appears to be conceded that on March 25, 1929, D. S. Mayhew withdrew 
as attorney of record for defendant though that fact is not shown in the bill of 
exceptions nor by entry in the record proper. It does appear in a statement by 
counsel for appellant, and respondent also states the same fact in his statement. 
On March 26, the first day thereafter, plaintiff filed an amended petition which 
charged that the failure of defendant to pay plaintiff was vexatious and asked 
for penalties and attorneys’ fees. That allegation was not in the original petition. 
On the same day, March 26, 1929, judgment was rendered in plaintiff’s favor for 
the full amount asked. 

[1] Appellant’s first contention is to the effect that the judgment was a 
default judgment and rendered without any testimony being heard, and insists 
that, when an answer is filed, and especially if it set up an affirmative defense, 
it is error to render a default judgment, but a trial should be had and evidence 
heard, even though the defendant did not appear at the trial. That position is 
correct as a legal proposition, but is not tenable on the record in this case. 

[2] The judgment recites that evidence was heard, and the bill of exceptions 
does not show that no evidence was heard. Under such circumstances the recital 
of the judgment will be taken as correct, and for the purposes of the appellate 
court the case made must be held to show that evidence was heard. Schopp:v. 
Continental Underwriters’ Co. (Mo. App.) 284 S. W. 808, 809. 

Had the fact that no evidence was heard, if it were a fact, been preserved in 
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the bill of exceptions, that would have prevailed over the recital in the judgment. 
Gate City Bank v. Strother, 188 Mo. App. 214, 175 S. W. 76. 

[3] The petition alleged that plaintiff had paid defendant the premium for a 
full year amounting to $100, and only one-third of the year had elapsed until 
defendant breached the contract by not paying all it owed on plaintiff’s claim and 
asked that two-thirds of the premium, to wit, $66, be returned to him and the 
contract rescinded. This $66 was included in the judgment in plaintiff’s favor. 
This was error. The petition states that defendant had paid $46.26 on this claim. 
This allegation of the petition shows that defendant had admitted liability on 
this particular claim and had paid part of it. That was at least part performance 
on its part, and the general rule is that, when there has been a part performance 
of a contract by one party which has been accepted by the other party, the 
party so accepting cannot thereafter rescind the contract, but it must stand, and 
his right of recovery must be based upon a breach of it. 13 C. J. 615, § 666; 
Kauffman v. Raeder (C. C. A.) 108 F. 171, 54 L. R. A. 247; Miller v. Palmer, 95 
Wis. 526, 70 N. W. 659. 

[4, 5] There are statements by counsel for appellant as to why he withdrew. 
from the case and was afterward recognized as counsel for defendant, and also 
statements by counsel for plaintiff as to certain threats of delay made by an 
agent of defendant, but none of these are preserved in the bill of exceptions, and 
hence cannot be considered by us. The bill of exceptions contains the motion 
for new trial, but nothing else. Since the motion for new trial does not prove 
itself, there is nothing before us but the record proper. The error which we 
have noted is shown by the petition and judgment, which are parts of the record 
proper and are here for our consideration. 

The judgment will be reversed, and the cause remanded. 

Bailey and Smith, JJ., concur. 


THALASSINOS v. MASSACHUSETTS ACC. CO. 
Supreme Court of New Hampshire. Sullivan. March 4, 1930. 
149 Atlantic Reporter 512. 

INSURANCE—INJURY TO INSURED, BURNED AS RESULT OF PHYSI- 
CIAN’S NEGLIGENT ADMINISTRATION OF ELECTRICAL TREAT- 
MENT FOR NEURALGIA, HELD COVERED BY ACCIDENT POLICY. 
Injury to insured, severely burned as result of physician’s negligent and 

unskillful administration of electrical treatment for neuralgia, held covered by 

policy insuring against damage through loss of time from business as result of 
bodily injury caused solely through external, violent, and accidental means. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

Exceptions from Superior Court, Sullivan County; Oakes, Judge. 

Assumpsit by C. M. Thalassinos against the Massachusetts Accident Company. 
Defendant’s demurrer to the declaration was overruled, and defendant brings an 
exception. 

Exception overruled. 

Assumpsit to recover upon a policy of accident insurance. 

The declaration alleges the issuance of a policy insuring the plaintiff against 
damage through “loss of time from his ordinary business pursuits, resulting directly 
and independently of all other causes from bodily injury sustained during the 
life of said policy, caused solely through external, violent and accidental means”; 
that, in the course of the application of eletrical treatment for neuralgia, a 
physician “so carelessly, negligently and unskillfully applied and administered 
said electrical treatment that the plaintiff received severe burns,” thereby causing 
the disability described in the policy. 

The defendant demurred, assigning for cause that the injury set forth in the 
declaration was not one “resulting directly and independently of all other causes 
from bodily injury * * * caused solely through external, violent and accidental 
means.” 

The superior court (Oakes, J.) overruled the demurrer and transferred the 
case upon defendant’s exception to that ruling. 

Henry N. Hurd, of Claremont, for plaintiff. 

Barton & Shulins, of Newport, for defendant. 

PEASLEE, C. J. 
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The declaration states a case. All of the three elements stipulated in the 
policy are alleged. The means were external; the cause came from without. 
Application of sufficient heat to cause severe burns can hardly be deemed to 
be other than violent. And the happening was accidental. The physician in- 
tended to apply a proper amount of heat only. Through his negligence he 
made an excessive application. This is as much an accident as though he had 
carelessly dropped a red hot iron upon his patient. 

It is not even necessary to invoke the rule of construction which has here 
been applied to fire insurance policies (Watson v. Company, 83 N. H. 200, 140 
A. 169), and which is equally applicable to those insuring against accident (I,ewis 
v. Corporation, 224 N. Y. 18, 120 N. E. 56,7 A. L. R. 1129). Upon any rational 
interpretation of the terms used to describe the risks insured against, the policy 
covered the plaintiff’s misadventure. 

Exception overruled. 
All concurred. 


DURNIN v. AZTNA LIFE INS. CO. 
Supreme Court, Appellate Division, Fourth Department. March 5, 1930. 
240 New York Supplement. 463. 

1. INSURANCE—RETURN OF UNEARNED PORTION OF PREMIUM 
WITH NOTICE OF CANCELLATION HELD UNNECESSARY TO EF- 
FECT CANCELLATION OF ACCIDENT POLICY; “ACTUALLY PAID 
BY INSURED.” 

Where accident insurance policy authorized company to cancel policy at any 
time by written notice delivered to insured, together with cash or company’s 
check for unearned portion of premium actually paid by insured, held that, where 
premium has been paid, unearned portion thereof must be returned with written 
notice of cancellation in order to effect cancellation, and in this connection pay- 
ment of premium to company or to its authorized agents by third person for 
benefit of insured constitutes “payment by insured,” within policy. 

(For other cases, see Insurance, Dec. Dig. § 230.) 


2. INSURANCE—UNLESS SOLICITING AGENT’S PAYMENT OF PRE- 
MIUMS WHEN BILLED THEREFOR CONSTITUTED MERE REGU- 
LATION OF ACCOUNTS, TRANSACTION OPERATED AS “PAY- 
MENT” OF PREMIUM, WITHIN CANCELLATION PROVISION. 

If transactions between general agents and subagent, whose authority was 
confined to soliciting insurance and collecting premiums, whereby such sub- 
agent paid premiums charged to him on policies written by him on being billed 
therefor on 60 days’ credit regardless of whether insured actually paid such 
premiums, constituted mere regulation of accounts between them carried on 
without insured’s knowledge and without any agreement express or implied by 
him in relation thereto, no “payment” of premium was made by insured within 
cancellation provision of accident policy requiring return of unearned portion 
premium actually paid by insured to render cancellation of policy by company 
effective, but if contrary was true, then as between insured and company trans- 
action operated as payment. 

[Ed. Note—For other definitions of “Payment,” see Words and Phrases, 
First, Second, and Third Series.] 


(For other cases, see Insurance, Dec. Dig. § 230.) 


3. INSURANCE—EVIDENCE HELD TO PRESENT JURY QUESTION 
WHETHER SOLICITING AGENT’S PAYMENT OF PREMIUM WHEN 
BILLED THEREFOR CONSTITUTED “PAYMENT BY INSURED” 
WITHIN CANCELLATION CLAUSE. 

In action on accident policy, evidence held tufficient to present jury question 
whether credit had been extended for premium by soliciting agent and whether 
said agent's payment to general agents of premium on being billed therefor 
constituted “payment by insured” within policy provision authorizing cancella- 
tion of policy by company and requiring return of unearned premium if actually 
paid by insured to render cancellation effective. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 
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4. INSURANCE—EXCLUSION OF EVIDENCE RESPECTING COURSE OF 
DEALING RESPECTING PREMIUM PAYMENTS ON ACCIDENT POL- 
ICY, OFFERED ON ISSUE OF PAYMENT, HELD ERROR. 

In action on accident policy involving issue whether policy had been can- 
celed before insured’s accidental death for nonpayment of premiums, exclusion 
of evidence respecting course of dealing between insured, soliciting agent, and 
company relating to time and manner of premium payment on policy from time 
of its issue, held error, since such course of dealing was relevant on issue of 
payment of premiums and extension of credit. 


(For other cases, see Insurance, Dec. Dig. § 235.) 


Appeal from Supreme Court, Cayuga County. 

Action by Anna Durnin against the tna Life Insurance Company. From 
a judgment for defendant, and from a denial of her motion for new trial, plain- 
tiff appeals. 

Reversed on the law, and new trial granted. 

Argued before Sears, P. J., and Crouch, Taylor, Thompson, and Crosby, JJ. 

Hull Greenfield, of Auburn (Albert H. Clark, of Auburn, of counsel), for 
appellant. 

Mackenzie, Smith, Lewis & Michell, of Syracuse (Charles E. Spencer and 
Caleb Candee Brown, both of Syracuse, of counsel), for respondent. 

Croucn, J. 

Plaintiff as beneficiary sues on an accident insurance policy. Defendant 
says, among other things, that prior to the accidental death of the insured the 
policy had been canceled in accordance with its terms. On that issue a verdict 
for defendant was directed at the close of the whole case. The following is a 
fairly complete summary of the facts in evidence: 

Wadsworth & Olmstead, Managers—that being the name and style of the 
firm as used in the evidence—were the general agents of the defendants. Their 
office was in Syracuse. They were furnished by defendant with forms of policies 
and of notices of cancellation being facsimile signatures of defendant’s officers. 
These they had authority to write, countersign, issue, and deliver. In Auburn 
they had a subagent, so called, named Field. His authority seems to have 
been confined to soliciting applications for insurance and collecting premiums. 
Policies and renewal certificates duly executed came to him for his customers 
from the general agents. Whenever a policy or renewal certificate was sent 
to him, his account was charged by the general agents with the amount of the 
premium. From time to time, apparently on sixty days’ credit these charges 
were settled by payment or credit back, as the case might be. 


Through Field’s office the policy in question, dated May 17, 1924, was issued 
to James B. Durnin, who at that time was parole clerk in Auburn Prison. The 
premiums for 1924, 1925, and 1926 were paid. When and the manner in which 
they were paid does not appear, because the trial court excluded evidence of- 
fered by plaintiff to show those facts. On or about May 1, 1927, a renewal 
certificate continuing the policy in force for the ensuing twelve months was 
sent to Field by the general agents, who, in accordance with the course of busi- 
ness between them, charged Field’s account with the amount of the premium. 
Thereupon Field mailed the certificate to the insured with a letter in which he 
said: “If, however, you desire not to continue this insurance, would it not 
be convenient for you to return this certificate that I am enclosing, so that I 
can return this to the company for credit.” Along with the letter and certificate 
went a bill for the premium on Field’s personal billhead, “Mr. James B. Durnin, 
in account with John B. Field.” 


Under date of July 2, 1927, Field on his personal stationery wrote Durnin 
as follows: “Enclosed herewith please find a bill for $27.50 which is your Acci- 
dent Insurance which was due May Ist. I trust it will be convenient now to 
send me a check as I am very anxious to close this account out.” The bill was 
in the same form as before. Shortly before that letter was written, Field had 
actually paid the general agents the amount of the premium, and the charge 
against him as to that item had been wiped out. 


On August 17, 1927, Field again wrote Durnin, saying: “I would appreciate 
very much your check for $27.50, covering your accident insurance which you 
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have with me. This dates back to May Ist, and I have already paid my May 
and June accounts, and I am carrying this on my books, therefore I would 
appreciate it very much indeed your co-operation.” 

Under date of September 24, 1927, Field sent Durnin another letter in which 
there is a hint of possible cancellation. Then on October 26, 1927, Field notified 
Durnin by letter that he had ordered the cancellation of the policy, and two 
days later sent Durnin a bill, drawn in the same form as those theretofore ren- 
dered, for $13.75, being the amount of the earned premium to November 1, and 
told Durnin he would put the claim in the hands of Dun’s for collection unless 
paid by return mail. 

On October 29, 1927, Durnin by registered mail received a notice of can- 
cellation countersigned by Wadsworth & Olmstead, Managers, and dated at 
Syracuse, N. Y., October 27, 1927. It notified Durnin of the cancellation of the 
policy, effective at noon on November 1, 1927, requested him to forward the 
policy, last renewal receipt, and $13.75 earned premium, and said: “Inasmuch as 
no part of premium due May 1, 1927, has been paid by you, there is no unearned 
premium to be refunded to you.” 

That notice of cancellation was sent at the request of Field. When it was 
sent the general agents, instead of sending Durnin $13.75, the amount of the 
unearned or return premium, as plaintiff contends was necessary in order to 
make the cancellation effective, credited Field’s account with that amount. In 
other words, the unearned premium paid was to Field. 

In addition to the foregoing evidence, there was testimony by Field and by 
one of his employees that Durnin on several occasions when asked to pay the 
premium said he was not sure whether he wanted to keep the policy; that he had 
not decided he wanted to or not. Durnin never paid the premium, neither did 
he return the policy or the last renewal receipt. On November 17, 1927, he 
was stabbed to death by an inmate of Auburn Prison. 

[1] The provision of the policy relating to cancellation reads as follows: 
“16. The Company may cancel this Policy at any time by written notice delivered 
to the Insured or mailed to his last address as shown by the records of the 
Company together with cash or the Company’s check for the unearned portion 
of the premium actually paid by the Insured.” 

Where the premium has been paid, that language clearly requires the re- 
turn of the unearned portion thereof with the written notice in order to effect 
cancellation. Nitsch v. American Cent. Ins. Co., 152 N. Y. 635, 46 N. E. 1149; 
oo v. New Hampshire Fire Ins. Co., 155 N. Y. 163, 49 N. E. 664, 40 L. R. A. 
65. 

Nor is the phrase “actually paid by the Insured” to be construed too literally. 
Payment to the company or to its authorized agents by a third party for the 
benefit of the insured would be payment by the insured within the meaning 
of the policy. 

Whether the policy was effectively canceled or not depends upon whether 
the premium had been paid. 

[2] If the transactions between the general agents and Field with reference 
to the premium were a mere regulation of accounts betwen them carried on 
without the knowledge of Durnin and without any agreement, express or im- 
plied, by him in relation t6 the matter, then no payment could be said to have 
been made. Van Wert v. St. Paul Fire & Marine Ins. Co., 90 Hun, 465, 36 N. Y. 
S. 54; Wright v. Equitable Life Assurance Society, 41 N. Y. Super. Ct. 1. 

If, however, the contrary was true, then as between Durnin and the com- 
pany, the transactions operated as a payment. Train vy. Holland Purchase Ins. 
Co., 62 N. Y. 598; Buckley v. Citizen’s Ins. Co. of Missouri, 188 N. Y. 399, 81 
N. E. 165, 13 L. R. A. (N. S.) 889. : 


[3] The evidence as it stands shows that Durnin, knowing the, premium to 
have been charged to Field, retained the renewal certificate: it shows further 
that Field thereafter actually paid the premium and that Durnin knew it; it 
shows a series of bills rendered to Durnin by Field as for a personal indebted- 
ness; it shows finally that Durnin did not comply with the request in the notice 
of cancellation to return the policy and the renewal certificate. Those facts might 
warrant an inference that Durnin accepted the offer of credit made by Fields, 
thereby becoming the debtor to Field and ceasing to be the debtor of the de- 
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fendant. If that was the case, then it would follow that the premium had been 
actually paid by the insured within the meaning of the contract. On the other 
hand, the testimony of Field and of his employee to the effect that Durnin 
never decided whether he wanted to continue the policy might, if believed, lead 
to the contrary result. We think the question was for the jury and that the 
verdict was erroneously directed. 

[4] There was further error in the exclusion of evidence offered to show 
the course of dealing between Durnin, Field, and the defendant relating to the 
time and mannér of premium payments on this policy from the time of its issue. 
What the parties had done for three years with reference to the payments of 
premium was relevant upon the probability or improbability of what is claimed 
to have been the understanding or agreement between them with reference to 
this premium, and as tending to justify the inference and belief of Durnin that 
as between himself and the defendant the premium had been paid. Kadelburg 
v. Hartford Accident & Indemnity Co., 223 App. Div. 169, 227 N. Y. S. 619, af- 
firmed 248 N. Y. 654, 162 N. E. 563; Cornell v. Travelers’ Ins. Co. of Hartford, 
120 App. Div. 459, 104 N. Y. S. 999, affirmed 192 N. Y. 587, 85 N. E. 1107. 

The judgment and order should be reversed on the law, and a new trial 
granted, with costs to appellant to abide the event. All concur. 


BURTON v. LIFE & CASUALTY INS. CO. OF TENNESSEE. No. 471. 
Supreme Court of North Carolina. ‘ March 19, 1930. 
152 Southeastern Reporter 396. 

1. INSURANCE—ILLITERATE INSURED UNDER ACCIDENT POLICY 
COVERING LOSS OF EYE FROM SPECIFIED CAUSES HELD NOT 
ENTITLED TO RECOVER BENEFITS FOR LOSS FROM CAUSE NOT 
SPECIFIED WITHOUT REFORMATION. 

Under accident insurance policy providing indemnity for loss of eye from 
specified causes, illiterate insured held not entitled to recover benefits for loss of 
eye from cause not specified without reformation of policy, notwithstanding in- 
surer’s false and fraudulent representation that policy covered loss of eye from 
any cause whatever. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 


Appeal from Superior Court, Mecklenburg County; Stack, Judge. 

Action by Mark Burton against the Life & Casualty Insurance Company of 
Tennessee. From the judgment rendered, plaintiff appeals. 

No error. 

The plaintiff alleged that on or about November, 1924, the defendant, through 
its agent, sold to him a certain accident insurance policy known as the “Industrial 
Travel & Pedestrian Policy.” That thereafter, as a result of negotiations, the 
defendant company issued to the plaintiff one accident policy of insurance known 
as the “Standard Industrial Travel & Pedestrian Policy.” Plaintiff alleged that 


the agent represented to him that this policy provided an indemnity of $500 against 
loss of either eye from “any cause.” 


Plaintiff further alleged, as a second cause of action, that in November, 1927, 
the agent of the defendant again solicited him to purchase an accident policy of 
insurance, and that thereafter the defendant issued its “Standard Travel & Pe- 
destrian Policy.” The plaintiff alleged that the agent ‘represented that the second 
policy would provide “a benefit to him of $1,250.00 for the loss, by any cause, of 
either eye, foot, or hand, and certain other benefits for other physical injuries.” 


_ Plaintiff further alleged that he was unable to read, and accepted both of said 
policies, believing that they contained provisions as represented by the agent of 
defendant. It was alleged that in 1928 “plaintiff lost the sight of his left eye, for 


all practical purposes, when he was hit in the eye, by a police officer, with a 
black-jack.” 


The first policy required the payment of a weekly premium of 5 cents, and 
provided a benefit of $500 for the loss of either eye “if the insured be struck or 
knocked down or run over while walking or standing on a public highway by a 
vehicle, propelled by steam, cable, electricity, naptha, gasoline, horse, compressed 
air, or liquid power—or by the collision of or by any accident to any railroad pas- 
senger car or passenger steamship or steamboat, in or on which such insured is 
traveling as a fare-paying passenger; or, by the collision of or by any accident to 
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any public omnibus, street railway car, taxicab, or automobile stage, or by any 
accident to any private horse-drawn vehicle, or motor-driven car in which 
insured is riding or driving; or, if the insured shall, by being accidentally 
thrown from any such vehicle or car, suffer any of the specific losses set forth 
below,” etc. : 

The second policy required an annual premium of $5, and provided a benefit 
of $1,250 for the loss of either eye, and contained the same coverage clause as the 
first policy above, and, in addition thereto, contained a clause covering injury to a 
“telegraph or other messenger boy,” etc. , 

Plaintiff further alleged that, after sustaining the injuries alleged, he discovered 
that the policies which he held were totally different from those represented to 
him by the agent of the defendant at the time he acquired the insurance, and that 
the representations so made were false and fraudulent, intended to deceive, were 
reasonably relied upon, and did deceive the plaintiff; whereupon plaintiff prayed 
judgment for the sum of $1,750, same being the indemnity provided in both policies. 

The defendant denied that any false representations were made, and asserted 
that the plaintiff received the identical policies applied for, and that the agent had 
no authority to contract for a policy of insurance other than that authorized by 
the defendant. He 

The evidence disclosed that the plaintiff had paid in premiums on both policies 
the sum of $20.40. 

The issues and answers thereto were as follows: 

1. “Did the defendant, through its agent, represent to the plaintiff that it could 
and would issue to the plaintiff insurance policies containing the provisions set 
forth in the complaint, to-wit, a benefit of $500.00 for the loss of an eye, by any 
en, and a benefit of $1,250.00 for the loss of an eye by any cause?” Answer: 
‘ es.” 

2. “If so, were such representations false and made for the purpose of deceiving 
the plaintiff?” Answer: “Yes.” 
ee 3. “If so, were such representations relied upon by the plaintiff?” Answer: 
“Yes. 

4. “If so, was the plaintiff induced thereby to enter into said contracts of in- 
surance?” Answer: “Yes.” 

5. “What amount is the plaintiff entitled to recover of the defendant?” Ans- 
wer: “$20.40 with interest.” 

The court instructed the jury to answer the fifth issue $20.40 with interest. 

G. T. Carswell and Joe W. Ervin, both of Charlotte, for appellant. 

Hamilton C. Jones, of Charlotte, for appellee. 

Brocpen, J. 

[1, 2] 1. Can an illiterate insured, receiving certain written policies of insur- 
ance not covering his injury, recover benefits falsely and fraudulently represented 
to be contained in the policies, without reforming the contracts? 

2. Can such contracts be reformed by a mere showing of fraud and without any 
allegation or issue warranting reformation and without a prayer for such relief? 

Justice Hoke, delivering the opinion in Floars v. Insurance Co., 144 N. C. 232, 
56 S. E. 915, 916, wrote: “It is also accepted doctrine that when the parties have 
bargained together touching a contract of insurance and reached an agreement, 
and in carrying out, or in the effort to carry out, the agreement, a formal written 
policy is delivered and accepted, the written policy, while it remains unaltered, will 
constitute the contract between the parties, and all prior parol agreements will be 
merged in the written instrument; nor will evidence be received of prior parol in- 
ducements and assurances to contradict or vary the written policy while it so 
stands as embodying the contract between the parties. Like other written contracts, 
it may be set aside or corrected for fraud or for mutual mistake; but, until this 
is done, the written policy is conclusively presumed to express the contract it pur- 
ports to contain.” Hollingsworth v. Supreme Council, 175 N. C. 615, 96 S. E. 
81, Ann. Cas. 1918E, 401; Graham v. Ins. Co., 176 N. C. 313, 97 S. E. 6, 8: Elam 
v. Realty Co., 182 N. C. 599, 106 S. E. 632, 18 A. L. R. 1210. 

In the Graham Case, supra, the court remarked: “The written policy accepted 
by plaintiff stands as embodying the contract, and the rights of the parties must 
be determined by its terms until the contract is reformed by the court.” 

In the case at bar, the plaintiff does not ask that the policy be reformed so 
as to provide the specified benefit “for the loss, by any cause, of either eye,” etc. 


1312 The Insurance Law Journal, Vol. 74 [June, 1930 


In other words, he sues for benefits provided in policies of insurance which limited 
the benefit to certain specific causes, and yet seeks to recover without reforming 
the policy the same benefits accruing by reason of accidental injury to his eye 
from any cause whatsoever. The question, then, is whether a contract of insur- 
ance can be reformed and enforced as reformed without appropriate allegation, 
issue, or prayer for relief. The identical question was considered by this court 
in Britton v. Insurance Co., 165 N. C. 149, 80 S. E. 1072, 1074. The court said: 
“But the reformation is subject to the same rules of law as applied to all other 
instruments in writing, It must be alleged and proven that the instrument sought 
to be corrected failed to express the real agreement or transaction because of mis- 
take common to both parties, or because of mistake of one party and fraud or 
inequitable conduct of the other.” Pate v. Lumber Co., 165 N. C. 184, 81 S. E. 132. 
Again in Manufacturing Co. v. Cloer, 140 N. C. 128, 52 S. E. 305, the court de- 
clared: “Defendants do not pray for a reformation of the deed, as they should 
have done, but the court would award it if the allegations of the answer and the 
findings of a jury upon appropriate issues justified it.” 

[3] It is perhaps well to note that in the Cloer Case there was allegation war- 
ranting reformation, but no issue was submitted to the jury upon that phase of 
the case. The same idea is expressed in Webb v. Borden, 145 N. C. 188, 58 S. E. 
1083, 1086, in which the court declared: “While, under the Code system of pro- 
cedure, it is settled by many decisions of this court that, in an action for the re- 
covery of land, the plaintiff may, by proper averments, invoke the equitable power 
of the court to reform a deed in his chain of title, he must make the essential 
averments, so that the defendant may either admit or deny them, and an issue may 
be framed presenting the controversy in that respect.” Welch v. Ins. Co., 196 N. 
C. 546, 146 S. E. 216. The legal requirement of appropriate allegation, prayer, or 
issue as a basis for reformation doubtless rests upon the fact that a higher degree 
of proof is required to warrant such relief. It is accepted law in this jurisdiction 
that, in order to reform a written instrument, the proof must be clear, cogent, and 
convincing. Floars v. Ins. Co., 144 N. C. 232, 56 S. E. 915; Graham v. Ins. Co., 
176 N. C. 313, 97 S. E. 6; Lloyd v. Speight, 195 N. C. 179, 141 S. E. 574. 

In the case of Newton v. Clark, 174 N. C. 393, 93 S. E. 951, Allen, J., writing 
for the court said: “There is neither allegation nor proof that the deed, which 
the plaintiff asks to have reformed, was not executed as it was intended to be, or 
that the clause of defeasance was omitted by reason of ignorance, mistake, fraud, 


or undue advantage; and this, under our authorities, is fatal to the plaintiff’s 
action.” 


The principle was also tersely stated by Walker, J., in Ricks v. Brooks, 179 
N. C. 204, 102 S. E. 207, 209. The court said: “In an action for reformation it 
must be alleged and shown by evidence clear, strong, and convincing, that the 
instrument sought to be corrected failed to express the true agreement of the 
parties because of a mistake common to both parties, or because of the mistake 
of one party induced by the fraud or inequitable conduct of the other party, and 
that by reason of ignorance, mistake, fraud, or undue advantage something ma- 
terial has been inserted, or omitted, contrary to such agreement and the intention 
of the parties.” 

It would seem to be apparent from the pertinent decisions of this court that 
the case at bar was not instituted or tried upon the theory of a reformation of the 
contract of insurance which is the subject of the controversy. 


The plaintiff relies upon Sykes v. Ins. Co., 148 N. C. 13, 61 S. E. 610. In the 
statement of facts in that case the court says: “This action was brought to re- 
cover the amount of the premiums paid by the plaintiff to the defendant on certain 
insurance policies described in the pleadings.” That case was tried solely upon that 
theory. It is true that the opinion declared: “Plaintiff recovers according to the 
reformed contract, and therefore can only have 4 per cent. interest on the pre- 
miums.” And hence it is contended that the Sykes Case is authority for the po- 
sition that reformation may be decreed without allegation, prayer, or issue, and 
without requiring the party seeking reformation to establish his rights by clear, 
strong, and convincing proof. This, of course, is an extreme interpretation, but, 
if the decision is susceptible of such interpretation, a long line of decisions of this 
court is to the contrary. Moreover, without attempting to distinguish the Sykes 
Case, the pleadings in the case at bar present a cause of action for fraud and de- 
ceit. The case was tried upon that theory, and that was the only theory presented 
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to the jury by the trial judge. Hence, as the record now stands, the charge was 
correct. 


No error. 


GREAT NORTHERN LIFE INS. CO. v. SHEPPARD. (No. 3780.) 
Court of Civil Appeals of Texas. Texarkana. Feb. 7, 1930. 
Rehearing Denied Feb. 13, 1930. 7 
24 Southwestern Reporter (2d) 739. 

1. INSURANCE—COMPROMISE OF CLAIM UNDER HEALTH AND ACCI- 
DENT POLICY, IN ACCORDANCE WITH SETTLEMENT BETWEEN 
ADJUSTER AND INSURED, WAS BINDING. 

Compromise of claim under health and accident policy, in accordance with 
settlement between adjuster and insured, held binding, in view of evidence estab- 
lishing that there was no fraud entering into settlement, and that it was not 
made because of mutual mistake of fact. 

(For other cases, see Insurance, Dec. Dig. § 579.) 


2. INSURANCE—SETTLEMENT OF DISPUTE AS TO CLAIM ON ACCI- 
ae POLICY WAS ADEQUATE CONSIDERATION FOR COMPRO- 
MISE. 

Settlement of dispute as to claim on health and accident policy constituted 
adequate consideration for compromise thereof. 


(For other cases, see Insurance, Dec. Dig. § 579.) 


3. INSURANCE—ADJUSTER’S IGNORANCE OF LAPSE OF POLICY DID 
NOT DEFEAT COMPROMISE OF CLAIM FOR ACCIDENT AND SUB- 
SEQUENT SICKNESS. 

Fact that adjuster for insurance company was ignorant of lapse of policy 
at time of accident did not defeat compromise in accordance with settlement 
between adjuster and insured for claim by reason of accident and subsequent 
sickness at time policy was in full force, regardless of whether lapse of policy 
would have been a defense to suit thereon. 

(For other cases, see Insurance, Dec. Dig. § 579.) 


4. INSURANCE—PROVISIONS OF HEALTH AND ACCIDENT POLICY 
WERE ABROGATED, AND RIGHTS OF PARTIES BECAME FIXED 
UNDER COMPROMISE OF CLAIM THEREUNDER. 

Where claim on health and accident policy by virtue of accident and subse- 
quent sickness was compromised, in accordance with settlement between ad- 
juster and insured, the provisions of policy were abrogated, and rights of parties 
became fixed under compromise and new promise to pay. 

(For other cases, see Insurance, Dec. Dig. § 579.) 


5. INSURANCE—ALLEGATIONS THAT COMPROMISE INCLUDED ALL 
CLAIMS ARISING UNDER POLICY SUFFICIENTLY COVERED SET- 
TLEMENT FOR BOTH ACCIDENT AND SICKNESS. 


Allegations of petition for recovery, in accordance with compromise of claim 
on health and accident policy, that, adjuster and insured entered into a com- 
promise in settlement of such claim and all other claims arising under policy, 
sufficiently covered settlement for both accident and sickness. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 


Appeal from District Court, Hunt County; Grover Sellers, Judge. 
Suit by Charles F. Sheppard against the Great Northern Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


The suit is by the appellee to have enforcement or execution of a com- 
promise by the terms of which he was to be paid $1,200 in money. A draft 
payable to the appellee’s order in the sum of $1,200 was alleged to have been 
made, executed, and delivered by the appellant through its duly authorized 
claim adjuster in full compromise and settlement of the amount of loss, as 
agreed upon between the appellee and the adjuster, that was due on the clainis 


under the provisions of the policy. The following is the draft or order made 
and delivered: 





The Insurance Law Journal, Vol. 74 [June, 1930 


“Claim Draft 
“Accident and Health Department 
“Great Northern Life Insurance Company. 
“Incorporated under the insurance laws of the State of Wisconsin. 


“No. 58844. 

“Chicago, May 3rd, 1928. No. 116804 
“Pay to the Grder'of Charies:F. Suewoate ok oss ea wets. .. $1200.00 
Pabeive SIGUE GHG: OLN oii ohn oe ee ee eos ples Ee cha eae Dollars. 


“Payable through Standard Trust & Saving Bank, Chicago, IIl. 

“J. E. Farley, Claim Auditor.” 

On the back of the draft was indorsed the following: 

“Received of the Great Northern Life Insurance Company the sum of Twelve 
Hundred Dollars ($1200.00) in full compromise satisfaction, release and dis- 
charge of all claims. I myself, my heirs, administrators or assigns now have or 
may hereafter have against said Great Northern Life Insurance Company under 
its policy of insurance No. 2410462 (issued to me) for or on account of disabilities 
sustained by me, beginning on or about Dec. 20, 1927, and for any past, present 
or future loss or disabilities on account of any and all illness, disease or in- 
juries sustained or received by me up to this date. 

“Signed this the 5th day of May, 1929. 


“Charles F. Sheppard. 
“(Insured’s Signature.)” 

The draft was sent to the Standard Trust & Savings Bank of Chicago for 
payment, and after due presentation to the company through its general secre- 
tary the payment by it was refused. On the face of the draft was indorsed, 
“Payment refused. Issued by mistake.” The defense set up, in avoidance of the 
draft, was, in substance: That the adjuster had authority only to issue and de- 
liver drafts in adjustment of claims upon the condition of their approval by 
the home office, and that the present draft was not approved by the gencral 
officers; that the adjuster did not have information at the time of the issuance 
of the draft of the lapse of the policy between December 15 and December 27, 
and that the home office by “mistake or oversight” had overlooked informing 
the adjuster, before he undertook adjustment of the claim; “that there had 
been a lapse in the payment of the premiums,” and the adjuster would not have 
issued the draft had he not mistakenly believed that the premium had been 
promptly paid; that the appellee knew of the lapse of the policy at the date 
mentioned, and did not inform the adjuster of that fact; that both the appellee 
and the adjuster were mutually mistaken as to the policy’s being in force at 
the time of the accidental injury. The following special issue was submitted 
to the jury: “* * * Find from the evidence whether or not plaintiff’s sick- 
ness, if he was sick, dated and resulted from his alleged injury of December 
20, 1927.” The jury answered, “No.” A judgment was entered for the appellee 
for the amount of the draft, interest, and protest fecs. 


The appellant issued to the appellee a policy providing for accident and 
health insurance. The premium was payable quarterly in advance in the sum 
of $37. The quarterly premium due December 15, 1927, at noon, was not paid 
then. On December 22, 1927, the appellee mailed from his home in Point, Tex., 
to the home office of appellant in Chicago, the $37. The general secretary of 
the company received and accepted the $37 on December 27, 1927. The policy 
has the following clause: “3. If default be made in the payment of the agreed 
premium for this policy, the subsequent acceptance of the premium by the Com- 
pany or by any of its duly authorized agents shall reinstate the policy, but only 
to cover accidental injury thereafter sustained, and such sickness as may begin 
more than ten days after the date of such acceptance.” 


It is not claimed in the evidence that the policy was not fully effective from 
and after December 27, 1927. On December 20, 1927, the appellee sustained 
fractured ribs and internal injuries resulting from the collision of his automobile 
and a motorcar. On January 2, 1928, the appellee wrote the home office of 
appellant requesting the requiréd blanks for reporting accidental injuries. It 
appears that the home office mailed blanks for sickness only. Thereupon the 
appellee wrote the following letter to the home office of date January 9, 1928: 
“Yours of the 7th instant received, together with blanks for reporting sickness 
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As it is an accident that we desire to report, we are returning these papers and 
will ask you to kindly send blanks to report accident.” 

On February 23, 1928, the appellee mailed the home office the blanks for 
accident, filled out, showing the accident occurred on December 20, 1927. These 
papers were received at the home office of appellant on February 25, 1928. These 
facts are undisputed. After the date of the injury, and beginning about February 
1, 1928, the appellee was taken sick with malarial fever and was treated for such 
disease for some time by doctors. Reports of this sickness, as well as reports 
of attending doctors, were mailed to the home office and received there. These 
reports set out the sickness and cause thereof. The home office wrote appellee 
on, February 18, 1928, the following letter: “We have received notice of your 
aikhea and we are pleased to furnish you herewith, in compliance with your 
request, our usual forms for filing proof of loss, as required by the provisions of 
your policy.” 

There was no dispute arising as to the fact of accidental injuries and of 
sickness. The dispute was as to whether or not the sickness resulted from the 
injury or arose independently of the injury. The evidence warrants the finding 
of the jury that the sickness did not result from the injury. On May 3, 1928, 
the appellant’s adjuster came to Greenville and there met the appellee. The 
following occurred, as testified by appellee: “After these reports were made a 
gentleman came to see me, introducing himself to me as Mr. Farley representing 
the defendant company. It was in the first part of May, 1928, and at the Wash- 
ington Hotel in Greenville, Texas. He had with him the reports we had been 
sending to the company and produced them. It was a large file. He told me 
he had been to my home at Point looking for me and investigating the claim 
I had against the Company, and that he came over to Greenville to see if he 
could not make adjustment; that with the facts that he had ascertained he was 
authorized to offer me $1200.00 in settlement. I accepted the offer, and he gave 
me a draft for that amount, which draft is the one here handed my by counsel. 
I deposited the draft in the Citizens State Bank here at Greenville, and took 
credit for the full amount of it. I signed the endorsement on the back of that 
draft. The draft was never paid; it came back unpaid, with the endorsement 
written in ink on the face of it and with $2.85 protest fees. * * * When Mr. 
Farley came to see me at the Washington Hotel in Greenville I discussed with 
him my sickness as separate from disability resulting from the accident. He 
asked about my sickness, and I told him I had had malaria for several weeks. 
He stated that the settlement would cover disability from sickness as well as 
the accident, and that it would cover everything up to date and that I would 
have no further claim against the company. He said, ‘When you accept this 
draft your claims on the company are done,’ and I told him I understood it 
that way. With the understanding that the draft covered all claims, accident 
and sickness and anything else, I accepted the draft in settlement. The monthly 
indemnity under the policy is $50.00 a week, or $200.00 per month. If you look 
at the policy you will see that it was a $200.00 monthly indemnity.” 


The adjuster testified, as material to state, that: “I reside at Chicago, and 
am claim adjuster employed by the defendant company. I am the one who drew 
the draft for Twelve Hundred Dollars. I met him (plaintiff) for the first day 
and only time on May 3, 1928, at a hotel in Greenville, Texas. I met him for 
the purpose of discussing a claim he had made on account of an accidental in- 
jury. The only negotiation I had with Dr. Sheppard before delivering the draft 
to him was that he described to me the accident. Dr. Sheppard and I computed 
the length of time that he had been disabled, and I made him a proposition of 
$1200.00, and I wrote out, signed and gave him the draft here in suit. * * * 
The claim file of Dr. Sheppard had been mailed to me at the Dallas office of 
the defendant company, and a letter accompanied it asking me to call on him 
and various other claimants named. I took it for granted that as the claim 
file was sent to me it was ready to be disposed of. There was nothing about the 
file indicating the lapsed condition of the policy. I did not for a moment question 
but that the premium had been paid when due. During my converation with 
Dr. Sheppard he gave no intimation that his policy had lapsed.” 

The general secretary of the company testified as follows: “I have charge 
of all records of the Company, and full charge of adjustment and settlement of 
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claims for sickness or injury made by policy holders. * * * As secretary I 
received notice and claim from Dr. Charles F. Sheppard for compensation for 
accidental injuries on January 5, 1928. * * * The next communication was 
received on February 25, 1928, for sickness. Also on March 16, 1928, an attend- 
ing physician’s statement was received. * * * Mr. Farley occupies the posi- 
tion of claim adjuster with the company. Mr. Farley was in Texas investigating 
claims for the Company, and there was mailed to him the proofs of loss filed 
by Dr. Sheppard. His general instructions were to investigate all claims sent 
to him at any time and if (be) satisfied that from the information which he 
possessed the claims were valid. * * * The draft in question was not paid 
because I found from the records that the policy was not renewed on December 
15 nor until December 27, 1927. The Company through me instructed the Stan- 
dard Trust and Savings Bank to refuse payment of the draft. * * * Mr. 
Farley had no specific instructions with reference to the claim of Dr. Sheppard; 
he acted entirely under general instructions which were given to him by me 
personally in the Chicago office.” 

G. C. Harris and H. L. Carpenter, both of Greenville, for appellant. 

Clark, Harrell & Starnes, of Greenville, for appellee. 


Levy, J. (after stating the case as above). 


[1-4] The major point on appeal, presented under pertinent assignments of 
error, is that of whether the agreement of compromise and settlement between 
the appellee and the claim auditor or adjuster was valid or void. It is perfectly 
clear from the evidence that the compromise was made under such circum- 
stances as that the law will permit it to stand. There is no pretense of fraud 
entering into the settlement, and it was not made because of mutual mistake 
of fact. The appellee had in fact suffered an accident on December 20, 1927, 
and also was sick beginning about February 1, 1928. The appellee had made and 
submitted to the home office proofs of both claims, and the home office had 
full opportunity to make investigation of the two distinct claims. The home 
office mailed to the adjuster “the proofs of loss filed by Dr. Sheppard,” and in- 
structed him to make personal investigation of such claims. The adjuster came 
to see the appellee, and he and the appellee mutually agreed to the settlement, 
by the terms of which the appellee was to be paid the sum of $1,200 upon the 
claim which had been made against the company, and the appellee was to re- 
lease the company from all liability therefor. The adjuster then signed and 
delivered to the appellee the order on the company to pay the agreed amount; 
and thereupon the appellee signed a full release of all claims arising on “December 
20, 1927” as well as claims for “all illness or disease or injuries sustained or received 
by me up to this date.” of May 3, 1928. The adjuster does not claim that he delivered 
the order of payment conditionally, or otherwise than in full and final adjustment of 
the claim. The adjuster was the general adjuster of the company and had authority to 
bring about an adjustment or settlement in his discretion between the company and 
the insured. This authority would include the authority to give the order on the com- 
pany for the payment of the amount of settlement, and it was not essential to the 
validity of the order that the home office should approve or accept the ad- 
justment. The giving of the order for payment was necessary to the accom- 
plishment of the agency. The consideration for the settlement was ample, as 
there was not only a claim for accident while the policy was suspended, but a 
claim for sickness while the policy was in force. The appellee was claiming 
the sickness arose independently of the injury, and the company was claiming 
that the sickness resulted from the injury, and that the injury, and consequently 
the sickness, was a time when the policy was lapsed. The consideration, there- 
fore, was not the sacrifice of the right to claim a lapse of the policy, but the 
settlement of the dispute. 3 R. C. L. p. 889; 12 C. J. § 17, p. 324. The adjuster 
may have been ignorant and not informed by the home office of the lapse of the 
policy between the dates of December 15 and 27, but that would not afford 
ground for undoing the adjustment. 12 C. J. § 51, p. 353. The lapse of the 
policy from December 15 to December 27 may have been a defense that could 
have been used in a suit upon the policy, but such default clause in the policy 
would not have application where there was, as here, compromise of the claim 
and a promise made to pay the same. The provisions of the policy were 
abrogated, and the rights of the parties became fixed under the compromise 
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and new promise to pay the same. Ins. Co. v. Gibbs, Wilson & Co., 42 Tex. 
Civ. App. 407, 92 S. W. 1069, 96 S. W. 760; Stache v. Ins. Co., 49 Wis. 89, 5 
N. W. 36, 35 Am. Rep. 773. 

Assignments of error Nos. 9 to 22, inclusive, relate to objections to testimony. 
It is believed that these assignments should be overruled as not warranting a 
reversal of the judgment. 

[5] It is urged that the petition of the appellee did not plead sickness in- 
dependent of accident. His petition alleged that the adjuster and the insured 
entered into a compromise and settlement “of said claim and all other claims 
arising under said policy.” Such allegation sufficiently covered the settlement 
for both accident and sickness. 

The judgment is affirmed. 
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AUTOMOBILE 


MARYLAND CASUALTY CO. v. RONAN et al. 
Circuit Court of Appeals, Second Circuit. January 6, 1930. No. 156. 
Federal Reporter (2d) 449. 

1, INSURANCE—INSURER HELD LIABLE WHERE ASSURED’S EM- 
PLOYEE, WHEN INJURING PLAINTIFF, WAS USING CAR WITH 
ASSURED’S PERMISSION, IMPLIED BY USAGE AND PRACTICE; 
eae OPERATING”; “LEGALLY RESPONSIBLE FOR OPER- 
Where assured’s employee, at time of accident, was driving car for his per- 

sonal accommodation, without having obtained specific permission from assured, his 

employer, but he was using car with assured’s permission, implied by usage and 
common practice in permitting him to use car for his personal accommodation, he 
was “legally operating” and “legally responsible for operation” of car at time of 
accident, and liability policy “extended” and was “available” to him in accordance 
with provision of policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


2. INSURANCE—WHERE NAMED ASSURED WAS NOT LIABLE TO IN- 
JURED PERSON FOR EMPLOYEE’S NEGLIGENCE, INSURER COULD 
NOT REQUIRE DIRECTION IN WRITING FROM NAMED ASSURED 
BEFORE PAYING INSURANCE. 

_ Where named assured was not liable to injured person for employee's neg- 

ligence in injuring her while driving assured’s automobile, and where employee was 

only person liable to plaintiff, insurer could not require direction in writing from 
named assured, as provided in clause of liability policy, when more than one per- 
son was entitled to protection of insurance contract before paying insurance. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 


3. INSURANCE—WHERE ASSURED’S EMPLOYEE, RESPONSIBLE FOR 
AUTOMOBILE ACCIDENT AND ENTITLED TO PROTECTION UN- 
DER POLICY, WAS INSOLVENT, INJURED PERSON COULD RE- 
COVER FROM INSURER (Laws Vt. 1919, No. 155, § 2, subd. 3). 

_ Where assured’s employee, who was responsible for injuries sustaineed by 
plaintiff in automobile accident, and who was entitled to protection under employ- 
er’s policy, was insolvent, plaintiff was entitled to recover from insurance company, 
under Laws Vt. 1919, No. 155, § 2, subd. 3. 

(For other cases, see Insurance, Dec. Dig. § 59114.) 


oe from the District Court of the United States for the District of Ver- 
mont. 

Action by Emma Ronan and another against the Maryland Casualty Company. 
From the decree, defendant appeals. Affirmed. 

The opinion of the lower court, by Howe, District Judge, follows: 

The plaintiff Ronan was personally injured October 27, 1923, at Barton, Vt., 
by the negligence of the plaintiff Stannard in driving a coupé automobile owned by 
the J. G. Turnbull Company, a Vermont corporation, and insured against liability 
for accidents by the defendant. In the suit of the plaintiff Ronan against the 
Turnbull Company and Stannard, which the defendant defended at its own ex- 
pense in accordance with the provisions of its policy, the judgment of the Supreme 
Court of Vermont was that Stannard was negligent, and the plaintiff’s damages 
were assessed at $10,000, but it was adjudged that the Turnbull Company was not 
liable. 99 Vt. 280, 131 A. 788; Ronan v. Stannard, 100 Vt. 436, 138 A. 729. 
——e against Stannard on the judgment was returned unsatisfied. He is in- 
solvent. 

Here the question is: Is the defendant liable to the plaintiff Ronan under the 
policy which it issued to the Turnbull Company? The policy provides: 

“(A) Against loss from liability imposed by law upon the assured for dam- 
ages on account of bodily injuries * * * accidentally suffered * * * by any person, 
* * * caused by any automobile described in the schedule hereof and used for the 
purposes named therein. * * *” 

“II, The insurance provided by this policy is so extended as to be available, in 
the same manner and under the same conditions as it is available to the named 
assured, to any person or persons while riding in or legally operating any of the 
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automobiles described in the general agreements, and to any person, firm or cor- 
poration legally responsible for the operation thereof, provided such use or op- 
eration is with the permission of the named assured, or, if the named assured be 
an individual, with the permission of an adult member of the named assured’s 
household other than a chauffeur or a domestic servant; provided, further, insur- 
ance payable hereunder shall ‘be applied first to the protection of the named as- 
sured, and the remainder, if any, to the protection of other persons entitled to in- 
surance under the provisions and conditions of this clause, as the named assured 
shall in writing direct.” 

“III. Further, the company will investigate all accidents and claims covered 
hereunder, and defend in the name and on behalf of the assured all suits thereon, 
even if groundless of which notices are given to it as hereinafter required; and 
will pay, in addition to the limit of liability set forth in the general agreements, 
the expense (including as a part thereof court costs, all premiums on attachment 
and/or appeal bonds required in any such proceedings, and all interest accruing 
after entry of judgment and up to the date of payment by the company of its 
share of such judgment) incurred by it in such investigation and defense; but the 
company reserves the right to settle any such claim or suit.” ‘ 

“IV. The insolvency or bankruptcy of the assured shall not release the com- 
pany from the payment of damages for injuries or death sustained or loss occa- 
sioned within the provisions of the policy; and the prepayment of any judgment 
that may be recovered against the assured upon any claim covered by the policy 
is not a condition precedent to any right of action against the company upon the 
policy, but the company is bound to the extent of its liability under the policy 
to pay and satisfy such judgment; and an action may be maintained upon such 
judgment by the injured person, or his or her heirs or personal representatives, as 
the case may be, to enforce the liability of the company as in the policy set forth 
and limited.” 

Lines 1-3: “The unqualified term ‘assured’ wherever used in this policy shall 
include in each instance any other person * * * entitled to insurance under the 
provisions and conditions of insuring clause II hereof. * * *” 

Lines 17-19: “No action shall lie against the company to recover upon any 
claim for any loss under the above insuring clause IV unless brought after the 
amount of such claim or loss shall have been fixed and rendered certain * * * by 
final judgment against the assured. * * *” 

In the schedule, under the printed words, “Use to Which Vehicle is to be Put,” 
the statement is inserted in typewriting, “Private Use and Business Calls.” Stan- 
nard was an employee of the Turnbull Company, at a weekly salary. He was its 
chief bookkeeper, and he went out on the road as its salesman and to make col- 
lections a part of the time—about three weeks out of four. 


[1] The Turnbull Company purchased and kept the coupé for a “salesman’s 
car’; Stannard was its only salesman, and had used it almost exclusively. Be- 
sides using it in and about the business of his employer, it was his practice to use 
it in and about his own private affairs, at times with the knowledge and permission 
of the officers of the Turnbull Company, and at other times without their knowledge 
or permission. When any of these officers were at or about the office of the 
company, and he wanted to use the car for pleasure, to make personal calls, visits, 
etc., he would ask their permission, which was always given. Sometimes, several 
times, quite often, often on Sunday, it would happen that none of the officers 
would be at the office when he would want to use the car for his personal ac- 
commodation. Then it was his practice to use it without their knowledge or per- 
mission, always telling them of it later, and as they never reprimanded him, or 
even objected, their silence was their approval. And so his taking the car and 
driving to the cemetery, for his personal accommodation, on the occasion of the 
accident to the plaintiff Ronan, without having obtained specific permission from 
his employer, was nevertheless using the car with the permission of the Turnbull 
Company, implied by their usage and common practice. Thus he was “legally 
operating” and “legally responsible for the operation” of the car at the time of 
the accident, and the defendant’s policy “extended” and is “available” to him in 
accordance with provision II supra. Dickinson v. Maryland Casualty Co., 101 
Conn. 369, 125 A. 866, 41 A. L. R. 500; Slavens v. Standard Acc. Ins. Co. (C. C. 
A.) 27 F.(2d) 859. 

[2] As the “named assured,” the Turnbull Company, was not liable to the 
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plaintiff Ronan for Stannard’s negligence in injuring her, and as Stannard was the 
only person liable to her, there is no other person entitled to insurance under the 
provisions and conditions of clause II supra, and consequently the defendant can 
require no direction in writing from the “named assured,” as provided in clause II 
when more than one other person is entitled to the protection of this insurance 
contract. 

[3] Section 2, subdivision III, of Act No. 155 of the Acts of the Vermont 
Legislature 1919, p. 163, is made a part of the policy by indorsement attached 
thereto. The third paragraph of this subdivision provides: 

“The insolvency or bankruptcy of the insured shall not release the company 
from the payment of damages for injury sustained or loss occasioned during the 
life of the policy, and in case of such insolvency or bankruptcy an action may be 
maintained by the injured person (or claimant) against the company under the 
terms of the policy, for the amount of any judgment obtained against the insured 
not exceeding the limits of the policy.” Francis v. London Guarantee, etc., Co., 
100 Vt. 425, 138 A. 780; Sanders v. Insurance Co., 72 N. H. 485, 57 A. 655, 101 
Am. St. Rep. 688; Lombard v. Company, 78 N. H. 110, 97 A. 892; Capelle v. Com- 
pany, 80 N. H. 481, 120 A. 556. 

Therefore let a decree be entered for the plaintiff Ronan to have and recover 
of the defendant the amount of the insurance policy ($5,000), and the plaintiff’s 
legal costs as taxed and allowed by the Supreme Court of Vermont at $527.81, in 
accordance with the provision in clause III, supra, and interest on both these 
amounts, $5,527.81, from the 15th day of November, 1927, that being the day the 
Supreme Court of Vermont granted her an execution against Stannard, and the 
time when the defendant should have paid the plaintiff Ronan in accordance with 
the provisions of its policy. Let the plaintiffs recover their costs. 

avid E. Porter, Harry W. Witters, and Jutten A. Longmoore, all of St. 
Johnsbury, Vt., for appellant. 

Searles, Graves & Waterman, of St. Johnsbury, Vt., for appellee. 

Before L. Hand, Swan, and Mack, Circuit Judges. 

Per CurtAM. Decree affirmed on opinion below. 


EMPLOYERS’ FIRE INS. CO. v. BARTEE. No. 12373. 
Supreme Court of Colorado. Feb. 24, 1930. 
285 Pacific Reporter 756. 
2. INSURANCE—WORD “THEFT” AS USED IN AUTOMOBILE THEFT 

POLICY DID NOT MEAN WITH ANIMUS FURANDI. 

The word “theft” as used in policy of insurance on automobile insuring 
it against loss from perils of theft, robbery, and pilferage, did not mean animus 
furandi so as to exclude mere borrowing with intent to return. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Department 1. 

Error to District Court, Saguache County; J. C. Wiley, Judge. 

Action by Lloyd Bartee against the Employers’ Fire Insurance Company. 
Judgment for plaintiff, and defendant brings error. 

Affirmed. 

McComb & Strong, of Denver, for plaintiff in error. 

James P. Veerkamp, of Monte Vista, for defendant in error. 

CAMPBELL, J 

Plaintiff in error, an insurance company, for premium paid to it, issued to 
defendant in error, Bartee, owner of an automobile, a policy of insurance against 
loss thereon from perils of theft, robbery and pilferage. The car was stolen, 
the complaint alleges, from Bartee and by the thief driven away and com- 
pletely wrecked to plaintiff’s loss. Upon issues joined the trial before a jury 
resulted in a verdict for the plaintiff in the sum of $1,055.76, on which the court 
rendered judgment, after denying defendant’s motion for new trial. After the 
case was lodged in this court we granted the motion of defendant in error Bartee 
and struck the bill of exceptions from the files. Before this motion was disposed 
of the plaintiff in error, insurance company, had filed its brief on application 
for a supersedeas and asked to have the cause determined on its merits in this 
application. 

[1, 2] A careful examination of the record discloses that the principal, if 
not the only, question worthy of consideration is eliminated from consideration, 
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because its solution depends upon what took place at the trial which could be 
presented to us only by a bill of exceptions. Plaintiff in error, however, con- 
tends that some of the assignments of error are still maintainable here and are 
based upon the record proper. We do not find this to be true. None of the 
assignments relied upon can properly be determined without taking into con- 
sideration the alleged stricken bill of exceptions and this practice we cannot, 
of course, justify. The only semblance of merit in any assignment, which 
plaintiff in error claims is available to it, in the absence of a bill of exceptions, is 
that the word “theft” as a contract term in this policy means with animus 
furandi, excluding mere borrowing, with intent to return, which latter, only the 
evidence showed. This statement of counsel itself shows that the assignment 
could not be considered in the absence of evidence. But aside from this the 
point which is sought to be made is not good under our decision in the case 
of James v. Phoenix Assurance Co., 75 Colo. 209, 225 P. 213. 

Judgment affirmed. 

Whitford, C. J., and Adams and Alter, JJ., concur. 


INDEMNITY INS. CO. OF NORTH AMERICA v. LEE (two cases). 
Court of Appeals of Kentucky. Jan. 28, 1930. 
24 Southwestern Reporter (2d) 278. 
1. INSURANCE—REFUSAL, IN ACTION ON AUTOMOBILE LIABILITY 

POLICY TO SUBMIT FRAUD AND COLLUSION BETWEEN PAS- 

a AND INSURED, HELD NOT ERRONEOUS UNDER EVI- 

DENCE. 

In action to recover on automobile liability policy by reason of injuries to 
passengers in collision, refusal of court to submit question of fraud and collusion 
between passengers and insured in obtaining judgment held not erroneous, in 
view of evidence in respect thereto. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


2. INSURANCE—FINDING THAT AUTOMOBILE PASSENGERS HAD 
NOT AGREED TO PAY FOR GASOLINE SO AS TO EXEMPT INSUR- 
ER FROM LIABILITY HELD NOT FLAGRANTLY AGAINST EVI- 
DENCE. 

Finding of jury, in action to recover on automobile liability policy by reason 
of injury to passengers in collision, that there was no agreement on part of 
passengers to furnish gasoline on trip so as to exempt insurer from liability on 
policy, because insured was carrying passengers for a consideration, held not 
flagrantly against the evidence. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Circuit Court, McCracken County. 

Separate actions by M. F. Lee and Louise Lee against the Indemnity In- 
surance Company of North America. Judgment for plaintiffs, and defendant 
appeals. Affirmed. 

W. A. Berry, of Paducah, for appellant. 

Jack E. Fisher, of Paducah, for appellees. 

Cay, J. By agreement of parties, and for the convenience of the court, these 
two appeals growing out of the same facts, and involving the same questions 
of law, will be considered in one opinion. 

Pat Cooper, a resident of Paducah, was the owner of a Dodge touring car. 
On May 31, 1928, the Indemnity Insurance Company of North America issued 
to him a policy by which it insured him for a period of one year against liability 
for personal injuries caused by the car to other persons within the limits of the 
— States. In section (a) of the policy the company obligated itself as 
ollows: 

“To pay, within the limits specified in the Declarations, any loss by reason 
of the liability imposed by law upon the Assured for such bodily injuries or 
death so resulting ;” 


“To defend, in the name and on behalf of the Assured, all claims or suits 
for such injuries for which the Assured is, or is alleged to be, liable ;” 
“To pay all costs and expenses incurred with the Company’s written consent ;” 
“To pay all court costs taxed against the Assured in any such suit, includ- 
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ing the premiums on attachment and/or appeal bonds required in any such pro- 
ceedings ;” 

“To pay all interest accruing upon any judgment in any such suit up to the 
date of the payment or tender to the judgment creditor, or his Attorney of 
record, of the amount for which the Company is liable.” 

Other provisions of the policy are as follows: 

“It is hereby understood and agreed, unless limited by indorsement attached 
hereto, that this policy is extended to cover as additional Assured any person 
or persons while riding in or legally operating any automobile described in the 
Declarations and any person, firm or corporation, legally responsible for the 
operation thereof (excepting always a public garage, automobile repair shop 
and/or sales agency and/or service station and agents and employees thereof), 
provided such use or operation is with the permission of the named Assured or, if 
the named Assured is an individual, with the permission of an adult member of 
the Assured’s household other than a chauffeur or domestic servant. In no 
event shall the extension of insurance herein provided be considered to cover 
the purchaser of any automobile described herein if sold, or a transferee or 
-assignee of this policy except by the direct consent of the Company in the man- 
ner indicated in Condition H of this policy.” 

“In the event of the bankruptcy or insolvency of the Assured, the Company 
shall not be released from the payment of such indemnity hereunder as would 
have been payable but for such bankruptcy or insolvency. If, because of such 
bankruptcy or insolvency an execution against the Assured is returned unsatis- 
fied in an action brought by the injured, or by another person claiming by, 
through or under the injured, then an action may be maintained by the injured, 
or by such other person against the Company under the terms of this Policy 
for the amount of the judgment in said action, not exceeding the amount of this 
policy.” 

Item 9 of the declaration, indorsed on and made a part of the policy, reads 
as follows: 


“None of the automobiles herein described are or will be rented to others, 
or used to carry passengers for a consideration during the period of this policy.” 

On July 1, 1928, Pat Cooper, the insured, left Paducah for Detroit, Mich., 
for the purpose of trading his Dodge touring car for a new car. He was ac- 
companied on the trip by his son-in-law, M. F. Lee, his wife, Louise Lee, and 
their little child, and also by Charles Humphreys, Jack Hopkins, and Francis 
Gardner. At a point in Illinois the car that Cooper was driving collided with 
another car, and M. F. Lee and his wife were injured. Some time later M. F. 
Lee and Louise Lee filed separate actions against Cooper to recover damages, 
each alleging that the injuries were due to his negligence. Though the in- 
demnity company received notice not only of the accident, but of the filing and 
pendency of the suits, it refused to defend. The suits proceeded, and each of the 
Lees recovered a judgment for $1,500 and costs. Thereafter an execution issued 
on the judgment in each action, and was returned “No property found.” There- 
upon the Lees brought separate actions against the indemnity company to re- 
cover on the judgments. They alleged the negligence of Cooper, the recovery 
of the judgment, Cooper’s insolvency, the issuance of the execution, and the 
return of “No property found.” 

In each case the company defended on the ground that the judgment was 
obtained by fraud and collusion, and on the further ground that the Lees and 
the other occupants of the car had agreed to furnish the gasoline for the trip, 
and that at the time of the accident Cooper was using the car to carry passen- 
gers for a consideration. The court refused to submit the question of fraud 
and collusion to the jury, but gave an instruction telling the jury in substance 
that, if they believed from the evidence at the time of the accident Cooper was 
using the car to carry passengers for a consideration, they should find for the 
defendant. From a judgment in each case in favor of plaintiff the two appeals 
are prosecuted. 

{1] The failure of the court to instruct on fraud and collusion is the first 
ground urged for reversal. On this question Cooper testified that he did not 
know the suits were to be brought against him. The first he knew of it was 
when they sued him. After the suits were brought, he informed the company. 
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He then received a letter from the company’s attorney stating that the com- 
pany would not defend. The only reason he did not defend was that he had 
the policy and depended on the company. He never agreed with the Lees 
not to file an answer, or as to anything else. Both the Lees also testified that 
nothing was said to Cooper about filing the suits, and there was no agreement 
between them that Cooper would not file an answer. If the case were one 
where the insured, without notifying the company of the suits, had permitted 
his daughter and son-in-law to procure judgments without making defense, the 
facts might justify the inference of collusion, but, inasmuch as the company 
had agreed in the policy to defend all suits in the name and on behalf of the 
assured, and had been notified of the pendency of the suits, it hardly can be 
said that the relationship of the parties and his failure to defend was sufficient 
evidence of collusion to take the case to the jury. We therefore conclude that 
the court did not err in refusing to give the offered instruction. 


[2] Another contention is that the evidence that the Lees and others agreed 
to furnish the gasoline on the trip was so conclusive that the verdict of the 
jury is flagrantly against the evidence. To support this position, the company 
introduced Cooper and M. F. Lee. There was presented to Cooper a lengthy 
statement signed by him, which, after giving a detailed account of the trip and 
accident, concluded with these words: “That at the time Cooper was driving to 
Detroit, Michigan, with the intention of purchasing a new car, and these people 
were going with him, the said Lee, Hopkins, Humphreys and Gardner agreeing 
to join in and pay for the gasoline.” Though admitting his signature, Cooper 
testified that he never made the statement, that not a word was said to him 
about their paying the expenses, and that he never saw or heard tell of them 
until the evening before they started. In conclusion, Cooper stated that he 
never had any agreement with them. When M. F. Lee was on the stand, he 
was confronted by a statement composed of questions and answers taken down 
and transcribed by a stenographer. The paper concludes with the following 
question and answer: 


“Q. Where was Pat Cooper going? A. He was going to Detroit to buy 
a new car, and Mr. Hopkins, Mr. Humphreys, Mr. Gardner and myself, it was 
understood would all throw in and help buy the gasoline and that was all the 
expense either of us was to be put to.” 


It was shown by the stenographer and company’s attorney that the state- 
ment was made and signed by Lee. Lee admitted that he signed the paper, 
and testified that he believed Mr. Berry misunderstood him on part of the ques- 
tions. That part of the statement about expense was not true. On being re- 
called, he said that the attorney asked if anything to eat had been bought, and 
he said nothing had been, but that a man would be awfully close to ride that 
far free of charge. The attorney said, “All right, I will put that down as part 
of the expenses.” The statement was then written out, and he signed it. Mrs. 
Lee also testified that not a thing was said about furnishing the gasoline. It 
may be that, if Cooper had agreed with the Lees and others accompanying him 
on the trip to take them along in consideration of their paying for the gasoline, 
the case would be one where the car was being “used to carry passengers for 
a consideration,” but it not infrequently happens that guests on a long: trip, 
without any agreement whafever with the owner, have an understanding among 
themselves that they will pay for gasoline, or pay for it without such under- 
standing, because they do not feel like accepting so great a favor without con- 
tributing something to the expense, and, where this is the case, they cannot 
be regarded as passengers for a consideration. The statement that Cooper signed 
does not say that the Lees and others agreed with him to buy the gasoline, and 
the statement of Lee is susceptible of the construction that understanding was 
between him and the others, and not between them and Cooper. When called 
on to explain the statement, both Cooper and Lee say that as a matter of fact 
there was no such agreement, and Mrs. Lee testifies to the same effect. In view 
of the fact that they were both engaged in telling the details of the accident, 
and may not have fully understood the statements attributed to them, we are 
not prepared to say as a matter of law, in the light of their explanation, and 
their and Mrs. Lee’s positive testimony to the effect that no such agreement 
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was made with Cooper, that the jury should have accepted the statements as 
true, and that their finding is flagrantly against the evidence. 
Judgment affirmed. 


UNION AUTOMOBILE INS. CO. v. COX. No. 13127. 
Court of Appeal of Louisiana. Orleans. March 10, 1930. 
126 Southern Reporter 711. 
INSURANCE—INSURER FAILING TO RECOVER AMOUNT PAID _IN- 

SURED FROM THIRD PARTY HELD NOT TO HAVE ESTABLISHED 

FRAUD AUTHORIZING RECOVERY THEREOF FROM INSURED 

(Rev. Civ. Code, art. 3078). 

In insurer’s action against insured to recover amount paid in settlement of 
claim for damage to automobile by fire after unsuccessful effort to recover amount 
of subrogation to insured’s claim against automobile agency in possession of car 
when burned, evidence held not to establish insured’s fraud in representing that 
he expended such amount for repairs necessitated by fire, as required to authorize 
recovery otherwise barred by Rev. Civ. Code, art. 3078. 

(For other cases, see Insurance, Dec. Dig. § 601.) 

Janvier, J., dissenting. 

Appeal from First City Court of New Orleans; Val J. Stentz, Judge. 

Action by the Union Automobile Insurance Company against A. S. Cox. 
Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

Manning W. Heard, of New Orleans, for appellant. 

Milner & Porteous, of New Orleans, for appellee. 

WESTERFIELD, - J. 

The plaintiff insurance company paid to the defendant A. S. Cox the sum of $100 
“in full settlement of any claim” against it by reason of damage to defendant’s au- 
tomobile caused by a fire which occurred on the 28th day of April, 1926. At 
the time of the settlement of the loss, and in the same instrument evidencing the 
settlement, Cox subrogated the plaintiff to any claim he might have against the 
Associated Motors, Inc., to the extent of $100, the car having been burned while 
in their possession. Thereafter suit was brought on the subrogation against the 
Associated Motors, Inc., which successfully defended upon the ground that the 
fire was occasioned by a fortuitous event, and upon the further ground that Cox 
had suffered no loss as a result of the fire. Whereupon plaintiff instituted this 
suit setting up its unsuccessful efforts to recover on the subrogation, and alleging 
that the $100 had been paid to Cox in error.on the faith of false representations 
to the effect that he had actually expended this sum in repairs to his car made 
necessary as a result of the fire. The return of the $100 is prayed for plus $50 
alleged to have been expended in court costs and attorney fees. 


Defendant answered that the $100 paid by him was by way of compromise 
and settlement and that, as to the subrogation, he was not aware that he had 
executed it, being unfamiliar with the meaning of the word, and unaware that 
the instrument he signed contained any reference to it. 


There was judgment below in plaintiff’s favor of $100, and defendant has 
appealed. 


The record shows that Cox was the owner of.a Lincoln automobile valued 
at the sum of $5,283.64; that the local agency for the Lincoln car was the Asso- 
ciated Motors, Inc. Desiring to have some adjustment made to his car Cox sent 
it around to the Lincoln Agency, and, while the car was in the possession of 
the agency, a fire occurred which resulted in damage to the automobile. The plain- 
tiff, which had the car covered by a fire insurance policy, was immediately notified 
of the loss but, before any adjustment was made, an employee of the manufacturer 
gratuitously advised Cox that he had discovered a structural defect in his car 
for which the manufacturer acknowledged responsibility and desired to have cor- 
rected; that in remedying the defect it would be necessary to repaint the car and 
that Cox would be put to no expense. Cox accepted this rather unusual propo- 
sition and the car was sent from New Orleans to Shreveport, repaired, and re- 
turned to Cox. Thereafter, in an interview between Cox and the local agent of 
the plaintiff company, a settlement was made with Cox and $100, for which this 
suit is brought, paid him. 
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Mr. Ledbetter says the money was paid upon the faith of a bill for $100 given 
him by Cox and represented to be the amount paid by him for repairs to the car 
made necessary by the fire. The bill which Cox is alleged to have presented to 
Ledbetter was never produced, notwithstanding the fact that a delay of thirty days 
was asked for and granted by the lower court for the purpose of producing it. 
Cox denies giving Mr. Ledbetter the bill, and produced a bill of the Associated 
Motors, Inc., for $103.78. Mr. J. S. Cobb, manager of the Associated Motors, 
Inc., testified at first that all of this bill was for repairs having no connection with 
the fire, but subsequently admitted that an item of $62.03 for new fenders to 
replace fire damaged fenders was included. He also testified that an item of 
$10.25 was also due to the fire. He estimates the fire damage to Cox’s automobile 
at $250. Ledbetter, who had examined the car, says the loss did not exceed $25. 
Cox testified that he advised Ledbetter before the settlement was made that most 
of his damage was being taken care of by the manufacturer. Ledbetter denies 
this statement. He also denies having had any knowledge of the estimate of $250, 
as the amount necessary to repair Cox’s car, but he says that if he had known of 
any such estimate he would have compromised the claim. 

It is difficult to understand why Ledbetter would have paid Cox $100 if he 
believed his fire damage to have been no more than $25. His failure to produce 
the bill for $100 which he said Cox had presented to him, after having requested 
a delay of thirty days during the trial to produce it, does not add any force to 
his testimony. At any rate, plaintiff has failed to establish the fraud alleged and 
the evidence is to the effect that Cox did suffer a loss and actually paid out a sum 
fairly proportionate to the amount he received in settlement. 

R. C. C. art. 3078 provides that: “Transactions have, between the interested 
parties, a force equal to the authority of things adjudged. They cannot be at- 
tacked on account of any error in law or any lesion. But an error in calculation 
may always be corrected.” 

Our conclusion is that plaintiff has failed to make out its case. 

For the reasons assigned, the judgment appealed from is reversed, and it is 


now ordered that there be judgment in favor of defendant dismissing plaintiff's 
suit. 


Reversed. 

Janvirr, J. (dissenting). 

At the time Cox received from Union Automobile Ins. Co., the $100 in ques- 
tion, and executed the subrogation in favor of the insurance company and against 
Associated Motors, Inc., he, Cox, had already been paid in full either by Asso- 
ciated Motors, Inc., agents for the Ford Motor Company, or by the Ford Motor 
Company itself for any loss he had sustained. I say this because I cannot but feel 
that, when the Associated Motors, Inc., or the Ford Motor Company, or both, 
voluntarily, as it is said, repaired Cox’s automobile and repainted it, there must 
have been some realization of the fact that there was, to some extent, liability 
for the fire. At any rate, when the work was done by these companies and was ac- 
cepted by Cox, he well knew that any subrogation which he might thereafter 
execute would have absolutely no value as against them. It is my belief that, when 
the Union Automobile Ins. Co. brought its suit against the Associated Motors, 
Inc., under the subrogation, there was no possibility of its recovering because the 
Associated Motors, Inc., having repaired Cox’s automobile, was no longer liable 
to him and therefore could no longer be liable to his subrogee. At the time the 
insurance company paid Cox, I am convinced that it had no knowledge that the 
subrogation which it took from Cox was absolutely worthless. It seems to me 
that the law applicable is well stated in Chickasaw County Farmers’ Mutual Fire 
Ins. Co. v. Weller, 98 Iowa, 731, 68 N. W. 443, in the syllabus of which appears 
the following: “Where insured property is destroyed by fire negligently set out by 
a railroad company, and the owner settles with the railroad company, and after- 
wards, without informing the insurance company of such fact, receives from the 
insurance company payment for the loss, the latter may recover from him the 
money so paid.” 

I therefore respectfully dissent. 
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PAWLICKI v. HOLLENBECK ae AUTO INS. CO., Garnishee). 
No 


Supreme Court of Michigan. March 6, 1930. 
. 229 Northwestern Reporter 626. 

1. INSURANCE—INSURER HELD NOT CIRCUMSCRIBED IN DEFENSES 
AGAINST CLAIM FOR AUTOMOBILE INJURIES BECAUSE AGENT 
DENIED LIABILITY ON SPECIFIC GROUND, WHERE AGENT’S AU- 
THORITY WAS NOT PROVED. 5 ; 

In suit to recover for death of plaintiff’s intestate in automobile accident, 
in which defendant’s insurer was garnishee, claim that insurer was circum- 
scribed in its defenses because its agent interviewed plaintiff concerning settle- 
ment, and denied liability on specific ground, was untenable, where there was no 
proof of agent’s authority. 

(For other cases, see Insurance, Dec. Dig. § 92.) 


2. INSURANCE—DECLARATION CHARGING NEGLIGENT TOWING OF 
TRAILER NOT COVERED BY POLICY HELD IMMATERIAL AS TO 
LIABILITY OF INSURER, WHERE ONLY NEGLIGENT OPERATION 
OF AUTOMOBILE INSURED WAS SUBMITTED. : 

In a declaration against automobile owner for injuries from negligent opera- 
tion of car and towing of trailer, it was immaterial as to garnishee, insurer under 
policy covering only negligent operation of car that negligent towage was also al- 
leged, where the case was submitted only on negligent operation of automobile. 

(For other cases, see Insurance, Dec. Dig. § 645[1].) 


3. INSURANCE—AUTOMOBILE POLICY HELD NOT CONSTRUABLE TO 
SHOW INTENTION TO REGARD TRAILER AS PART OF AUTOMO- 
BILE, ESPECIALLY WHERE INCREASED COST WAS PROVIDED 
FOR TRAILERS. 

Policy insuring against liability for personal injury or death caused by opera- 
tion of automobile by insured could not be construed to show intention of parties 
that trailer was part of automobile to extent that person riding in trailer was 
riding in automobile, especially where insurer provided insurance at increased 
costs for trailers. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


4. INSURANCE—AUTOMOBILE POLICY IS CONSTRUABLE IN FAVOR 
OF ASSURED, AND EXCEPTIONS TO GENERAL LIABILITY ARE 
CONSTRUED AGAINST INSURER. 

Automobile policy is to be construed in favor of assured to effect insurance, 
and exceptions to general liability provided are to be strictly construed against 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


5. INSURANCE—INSURER COULD NOT AVOID LIABILITY ON AUTO- 
MOBILE POLICY BECAUSE TRAILER INCREASED RISK, WHERE 


NOT SHOWING INCREASED RISK, AND LIABILITY WAS NOT PRE- 
DICATED THEREON. 


Insurer insuring defendant against liability for injury or death by operation 
of motor vehicle could not avoid liability on ground that trailer attached to 
automobile avoided policy because it increased risk, where claim that trailer in- 
creased risk was not shown by testimony and increased risk was not involved in 
issues on which defendant’s liability was predicated. 

(For other cases, see Insurance, Dec. Dig. § 645[1].) 


6. INSURANCE—AUTOMOBILE POLICY PROVIDING INSURER SHALL 
NOT BE LIABLE, UNLESS DRIVER COMPLIED WITH LAW, HELD 
NOT TO RELIEVE INSURER OF LIABILITY, WHERE INSURED 
VIOLATED LAW (Pub. Acts 1927, No. 318). 

Under automobile policy insuring defendant against liability for injury or 
death by operation of motor vehicle, providing that insurer shall not be liable 
unless driver complies with state and municipal laws, where automobile is 
driven, insurer could not avoid liability because insured was driving at unlawful 
rate of speed and on wrong side of street, in violation of Pub. Acts 1927, No. 318, 
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since such construction was not intended, and since collection of premiums under 
such construction would amount to fraud. 
(For other cases, see Insurance, Dec. Dig. § 437.) 


7. INSURANCE—PROVISION OF AUTOMOBILE POLICY AGAINST LIA- 
BILITY FOR BREACH OF LAW OR ORDINANCE, STATED AS EX- 
CEPTION, REFERRED ONLY TO LIABILITY WHEN CAR WAS DRIV- 
EN BY CERTAIN PERMITTED PERSONS, NOT WHEN DRIVEN BY 
OWNER. 

Where clause in automobile policy providing for nonliability of insurer in 
case of breach of law or ordinance was stated as an exception, such clause was 
confined to liability when automobile was driven by certain permitted persons, 
and had no reference to liability when owner himself was driving. 


(For other cases, see Insurance, Dec. Dig. § 437.) 


11. INSURANCE—USE OF TRAILER TO HAUL SMALL ARTICLES TO 
AND FROM FARM FOR INSURED’S OWN PURPOSES HELD NOT 
WITHIN PROHIBITION OF AUTOMOBILE POLICY AGAINST USE 
OF CAR FOR HIRE. 

Under automobile policy prohibiting car from being used for hire, use by 
insured of trailer to haul chicken feed and small articles to and from farm for 
his own purposes was not within prohibition of policy. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


Error to Circuit Court, Bay County; Samuel G. Houghton, Judge. 

Action by Katherine Pawlicki, administratrix of the estate of Joseph Paw- 
licki, deceased, against M. Carl Hollenbeck, in which garnishment was filed 
against the Michigan Mutual Auto Insurance Company. To review a judgment 
on a directed verdict in favor of the garnishee, plaintiff brings error. 

Reversed, and new trial ordered. 

Argued before the Entire Bench. 

Kinnane & Leibrand, of Bay City, for appellant. 

Robert J. Curry, of Saginaw, for appellee. 

Feap, J. 

Plaintiff had judgment against defendant Hollenbeck for negligent injuries 
resulting in the death of Joseph Pawlicki, a minor. Hollenbeck was driving 
south on the right hand side of Henry street in Bay City, with a trailer attached 
to his car, in which Joseph was riding by Hollenbeck’s invitation or permission. 
A car ahead made a right turn into another street, backed out, and started north 
on Henry street. The cars approached each other, both swung to the east side 
of the street; there was a collision; Joseph was thrown off the trailer, and re- 
ceived the injuries from which he died. 

Hollenbeck had insurance in the garnishee company, and plaintiff brought 
garnishment proceedings against it to recover the judgment. Issues were framed, 
trial had before a jury, and the court directed a verdict in favor of the garnishee. 
Several questions are raised. 

[1] Plaintiff claims garnishee is circumscribed in its defenses because its 
agent interviewed her about a settlement and denied liability on a specific ground. 
There was no proof of the agent’s authority. The claim is untenable. 

In addition to negligence in the operation of the insured’s car, the declara- 
tion in the main case, charged negligence in the operation and towing of the 
trailer. Garnishee contends the trailer was not part of the car, was not covered 
by the policy, and therefore garnishee is not liable for injuries caused by negli- 
gence in connection with it; but is only liable for injuries due to the operation 
of the car itself, under the policy clause : 

“Against liability for personal injury or death suffered by any person except 
occupants of the motor vehicle insured, or members of the assured’s family or 
household, caused by an accident due to the ownership and operation of said 
insured motor vehicle.” 

[2] The declaration does not govern liability. The cause of action submitted 
to the jury, and upon which plaintiff had verdict and judgment, was for neghgent 
operation of the car itself, as appears from the charge of the court, which pre- 
sented four claims of negligence : 

(1) Hollenbeck was driving at an excessive and unlawful rate of speed. 
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(2) He was driving at a speed which, while within the specific statutory limit, 
was unreasonable. 

(3) He was driving on the wrong side of the street. 

(4) He did not exercise due care under the circumstances. 

In no way was negligence in connection with the trailer an issue as finally 
submitted and determined. As Joseph was not an occupant of the car insured 
nor a member of Hollenbeck’s family or household, liability for his injuries and 
death falls within the general operation of the policy. 

[3, 4] In its next point, garnishee reverses its position, and contends the 
policy should be construed as showing an intention of the parties that the trailer 
was part of the car to the extent that a person riding in the former was riding 
in the latter. No language indicating such intention was pointed out. Garnishee 
knew the use of trailers, and provided insurance on them at increased cost. The 
policy is to be construed in favor of the assured to effect the insurance, and 
exceptions to the general liability provided are to be strictly construed against 
the insurer. Kangas v. New York Life Ins. Co., 223 Mich. 238, 193 N. W. 867; 
32 C. J. pp. 1155, 1157; 36 C. J. p. 1061; Messersmith v. American Fidelity Ins. 
Co., 232 N. Y. 161, 133 N. E. 432, 19 A. L. R. 876; Security Underwriters, Inc., v. 
Rousch Motor Co., 88 Ind. App. 112, 161 N. E: 569; Kalamazoo Auto Sales Co. v. 
Travelers’ Ins. Co., 227 Mich. 74, 198 N. W. 579. As garnishee asserts it did not 
consider the trailer part of the car for the purpose of liability, it could hardly 
be held to have deemed it part of the car for exception to liability without 
language pointing thereto. ; 

[5] Garnishee further contends the attachment of the trailer to the automo- 
bile avoided the policy, because it increased the risk, and the company agreed only 
to “indemnify assured as owner of said motor vehicle as regularly equipped by 
the factory.” 

The claim that the trailer increased the hazard in the present case was not 
shown by testimony, nor was increased risk on account of it involved in the 
issues upon which Hollenbeck’s liability was predicated. 

[6] Garnishee next urges that the policy was inoperative because Hollenbeck 
was driving at an unlawful rate of speed and on the wrong side of the street, 
in violation of the law, and in breach of the provision of the policy which reads: 
“Automobiles or trucks may be driven by any member of the assured’s family 
of lawful age and duly licensed or assured’s paid chauffeur, except that there 
shall be no liability on the part of this company under this policy unless the 
driver shall comply with the state and municipal laws where such automobile 
or truck is being driven,” etc. 

The policy was written, in large part, to indemnify the assured against liability 
for injuries caused by negligence or so found on trial. Act No. 318, Pub. Acts 
1927, details the regulation covering the operation of motor vehicles on highways. 
By ordinance, municipalities have added a multitude of rules. It may be doubted 
whether an instance of negligent injury can be imagined in the operation of a 
motor vehicle on a highway which does not involve a violation of law. Under 
garnishee’s present contention, the whole public liability phase of the policy, as 
well as property damage and some of the collision aspects, becomes practically a 
sham, and the collection of premiums therefor a virtual fraud. Not only is such 
a construction inadmissible as furnishing no consideration for premiums, if 
another be possible, Kangas v. New York Life Ins. Co., supra, but the language 
and history of the policy show the insurer did not so intend it. 


[7] By its language, the clause providing nonliability in case of breach of law 
or ordinance is not general, but is stated as an exception, and therefore is 
confined to liability when the car is driven by certain permitted persons. It has 
no reference to liability when the owner himself is driving. 

Ross v. Michigan Mutual Auto Ins. Co., 224 Mich. 263, 195 N. W. 88, relied 
on by counsel for garnishee, supports this construction. The record in that case 
shows that the policy contained both a clause substantially identical with the 
one at bar and another reading: “This company shall not be liable hereunder 
for any claim arising while the automobile described herein is being operated 
* * * by any one in violation of law or contrary to the rules of the road.” 

The inclusion of both clauses in the former policy demonstrates that the 
insurer intended a distinction between them. The latter clause is not in the policy 
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at bar. Its exclusion from the latter policy, while repeating the other in prac- 
tically the same words as before, fairly indicates an intention that the present 
restrictive provision shall not apply to the owner. 

Shortly after the accident, garnishee’s agent took Hollenbeck’s car and had 
it repaired. He then presented to Hollenbeck a check for $105.95, drawn to 
Hollenbeck’s order by garnishee, asked him to indorse it, which he did, the agent 
took the check, and paid the repair bill with it. The testimony was undisputed 
that the agent told Hollenbeck the check was merely in settlement of damages 
to the car. The only negotiation between them was regarding the cost of paint- 
ing, and each finally assumed half. At the time Hollenbeck knew the garnishee 
denied liability for injuries to Joseph Pawlicki and would refuse to defend a suit. 
No suit had been begun. The Pawlicki claim did not enter into the settlement 
for which the check was given. Garnishee, however, contends the receipt was 
a complete accord and satisfaction, because Hollenbeck signed it and it read: 
“Received from Michigan Mutual Auto Insurance Company, $105.95, in full settle- 
ment and payment of all claims and demands of any kind or nature whatsoever 
which I hold against said insurance company by reason of policy No. 41545.” 

[8-10] The items entering into a settle ‘ment may be shown. Hicks v. Leaton, 
67 Mich. 371, 34 N. W. 880. The instrument is a receipt, not contractual in terms, 
and may be explained and varied by parol testimony. Hicks v. Leaton, supra; 
Brusseau v. Potter’s Estate, 217 Mich. 165, 185 N. W. 836; Paddock v. Hatch, 
169 Mich. 95, 134 N. W. 990; 22 C. J. p. 1140. The cases cited by garnishee 
involved instances where actual settlement was reached upon consideration and 
discussion of the items afterward sought to be enforced. In such case, receipt 
in full is conclusive. But where, as here, the receipt was given and received to 
cover damage to the car alone, and neither the assured or insurer intended it to 
cover the Pawlicki claim, which had not yet been put in suit, the rule permitting 
the facts to be shown is applicable. 

[11] Hollenbeck was using the trailer to haul chicken feed and small articles 
to and from a farm for his own purposes. The policy prohibited the car to be 
“used for hire.” The use made by Hollenbeck was not within the prohibition. 

Judgment reversed, and new trial ordered. 

Wiest, C. J., and Butzel, Clark, McDonald, Potter, Sharpe, and North, JJ, 
concur. 


BOLEY v. BANKERS’ & SHIPPERS’ INS. CO. OF 
NEW YORK. (No. 16574.) 
Kansas City Court of Appeals. Missouri. Dec. 2, 1929. 
23 Southwestern Reporter (2d) 1095. 

1. APPEAL AND ERROR—ANY ERRORS IN GIVING OR REFUSAL OF 
INSTRUCTIONS WERE HARMLESS, IF RECOVERY WAS NOT 
JUSTIFIED IN ANY EVENT. 

Where plaintiff, in action to recover on fire insurance policy, was not entitled 
to recover in any event, errors in respect to giving or refusal of instructions, if any, 
were harmless. 

(For other cases, see Appeal and Error, Dec. Dig. § 1068[3].) 


2. INSURANCE—INSURED, EXECUTING MORTGAGE, IN VIOLATION 
OF TERMS OF POLICY, WAS ESTOPPED TO DENY IT WAS FOR 
VALID CONSIDERATION. 

Insured, executing a mortgage on insured automobile, in violation of terms of 
policy, was estopped to deny that mortgage was for valid consideration, regardless 
of whether it was executed for purpose of defeating possible creditors or for other 
purposes. 

(For other cases, see Insurance, Dec. Dig. § 330[2].) 

3. INSURANCE—PROVISION IN POLICY AGAINST INCUMBRANCES 
WAS VALID. 

Provision of fire insurance policy against incumbrances on insured property 
was valid, and a breach thereof rendered policy void. 

(For other cases, see Insurance, Dec. Dig. § 330[1].) 


Appeal from Circuit Court, Linn County; J. E. Montgomery, Judge. 
Suit by Nora Boley against the Banker’s & Shippers’ Insurance Company of 
New York. Judgment for defendant, and plaintiff appeals. Affirmed. 
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Lon R. Owen, of Brookfield, for appellant. 

Thos. P. Burns, of Brookfield, for respondent. 

30YER, C. Plaintiff below sued upon a fire insurance policy issued by defendant 
to protect plaintiff against loss by fire of her Ford automobile. The verdict of the 
jury was for defendant, judgment followed, and plaintiff duly appealed. 

The evidence shows that on the 23d day of October 1923, plaintiff purchased 
the automobile in question, and, as a part of the purchase price executed a chattel 
mortgage and notes to the National Bond & Investment Company in the sum of 
$300, which said investment company procured insurance upon said car for the 
benefit of itsself and the owner, and at the same time a writing, called a notice of 
insurance, was delivered to plaintiff. The notice of insurance to the purchaser 
recited that insurance on the automobile had been obtained subject to the warran- 
ties therein stated, and reciting the warranties and conditions of the policy, and 
also giving a résumé of the principal provisions of the policy, among which is the 
following: 

“It 1s a condition that the insurance shall be null and void if the car is owned 
jointly and the proper ownership is not revealed, or if the interest of the purchaser 
in the car is encumbered by a lien except in favor of this finance organization or 
through it, its successors and assigns; and if the Insurance Company is not notified 
and by endorsement gives its consent to any change or termination of the ownership 
in the car, except by death of the purchaser.” 

A provision of the policy offered in evidence recites: 

_ “This entire policy shall be void unless otherwise provided by agreement in 
writing added hereto: (a) If the interest of the Assured in the subject of this 
imsurance be other than unconditional and sole ownership or in case of transfer or 
termination of the interest of the Assured other than by death of the Assured or 
in case of any change in the nature of the insurable interest of the Assured in the 
property described herein either by sale or otherwise.” 

The policy was to be effective from the 23d day of October 1923, to the 23d 
of October 1924, and contains this further provision: 

“Unless otherwise provided by agreement in writing added hereto, this Com- 
pany shall not be liable for loss or damage to any property insured hereunder, (a) 
While encumbered by any lien or mortgage.” 

About July 1, 1924, plaintiff executed her promissory note in the sum of $300 
to one McNeece, and at the same time executed a chattel mortgage upon the auto- 
mobile in question to secure the payment of said note. The note and mortgage were 
delivered to McNeece, and the mortgage filed of record in the county of plaintiff's 
residence, and so remained filed until about July 5, 1927, at which time, upon the 
direction of McNeece, the note and mortgage were canceled and the mortgage 
withdrawn. The car was practically destroyed by fire about the 21st day of Octo- 
ber, 1924, and approximately two days before the expiration of the policy. 

One of the defenses presented by the answer was that the note and mortgage 
to McNeece were executed and delivered without the knowledge or consent of 
defendant, and that the chattel mortgage became and was a lien upon said car at 
the time of the fire, by reason of which the policy was rendered void. 

It is plaintiff's contention that the chattel mortgage to McNeece was executed 
without any consideration therefor, and solely for the purpose of her protection, and 
was not a valid lien, and therefore not a breach of the condition of the policy. The 
effect of plaintiff's testimony is that it was executed as a protection against suit 
for damage, or protection against the event that her boy should be arrested with 
liquor in the car, and for various other contingent reasons. She testified that there 
was no money paid to her for the execution of the note and mortgage, and that it 
was wholly without any valuable consideration. The mortgagee, McNeece, corro- 
borates plaintiff to some extent, but further leaves it doubtful as to just what the 
transaction was and why the note and mortgage were made. He says that, at the 
time of its execution, plaintiff still owed $100 to the loan company, and that the 
note to himself was to have been for $200, but instead he had it made for $300, but 
that plaintiff did not owe him anything. He stated that he did not know why the 
mortgage was made: that the reason was given to him that it was for her pro- 
tection. This question was asked: 

“Q. What did you mean when you just said there was a hundred dollars off 
the note, tell the jury what you meant when you said there was a hundred dollars 
off the note? A. I will tell you, when this note was made she was still in debt 
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a hundred dollars on the car, it was made to cover that which she afterwards paid 
of. 4 23 

“Q. You say it really was only $200.00 note because there was $100.00 paid the 
Bonding Company? A. Yes, sir. 

“Q. Then it shouldn’t have been $300.00, but should have been $200.00? A. 
Yes, sir.” 

Shortly after the fire, plaintiff, in company with McNeece, called at the ad- 
juster’s office in Kansas City, where plaintiff executed an affidavit, wherein she 
stated, among other things, that on July 1, 1924, she executed a promissory note in 
the sum of $300, payable to John L. McNeece, due one year after date, to secure 
which she executed a chattel mortgage on the car, but that $100 had been paid on 
the note, and there was then due only $200 to the said McNeece. 

When asked to tell the jury what the adjuster said to her, her answer was: 
“He told me I would have to come to his office to make an affidavit to the firc; 
he said it was merely a proof of loss. He asked about the mortgage. We 
explained what the mortgage was for; it was only for my protection on account 
of the boy-driving the car.” She also testified further: * 

“Q. What, if anything, did the adjuster say about this chattel mortgage; did 
he say that he wanted you to mention it in the statement, and he would fix it 
up so you would get your money? A. Yes, sir, that is what he said.” 

She did not deny that she made the affidavit. 

It further appears in evidence that plaintiff had filed a previous suit which 
was dismissed February 27, 1926. At that time the chattel mortgage was still on 
file, and remained on file until July 5, 1927, when it was canceled and withdrawn. 
Shortly thereafter the present suit was instituted. 

Opinion. 

[1] Appellant contends that her motion for a new trial should have been 
sustained, and that the judgment should now be reversed and the case remanded 
for new trial, because (1) there was no evidence to show that the chattel mortgage 
made by plaintiff to McNeece was given for any consideration; (2) because the 
court erred in refusing to give plaintiff's requested instruction No. 2, which told 
the jury, if the chattel mortgage described in evidence was without consideration, 
then it constituted no violation of the provision of the insurance policy. Appellant 
also assigns as error the giving and refusal of other instructions. But, as we 
view the case, plaintiff could not recover in any event, and other errors, if any, 
were harmless. 

The question is whether or not the execution of the mortgage was a violation 
of the policy and would prevent plaintiff's recovery. 

[2] Appellant makes but one point and cites but one authority. It is insisted 
that it is the law of this state that a chattel mortgage without consideration does 
not constitute a lien, and, reasoning therefrom, that plaintiff did not violate the 
terms of the policy. Appellant relies upon the case of Third National Bank v. 
Yorkshire Ins. Co., 218 Mo. App. 660, 267 S. W. 445. This authority does not 
support plaintiff in any right of recovery in this case. In the bank case the 
agent of the company had been informed that a mortgage had been discharged 
but not released of record. The facts were that the mortgage had been given 
to defeat creditors. The note in question in that case was indorsed without 
recourse, and turned over to the maker. It is held that this destroyed the lien 
of the mortgage, and that, when a note secured by a mortgage is discharged, 
the lien is discharged. The case relied upon is authority for the proposition 
that plaintiff in this case is estopped to deny that there was sufficient considera- 
tion for the mortgage, whether it was executed for the purpose of defeating 
possible creditors or for other purposes. It is beyond question that there was 
a breach of the contract of insurance. 


[3] Appellant’s only attempt to evade the provision in the policy is by claim- 
ing that the mortgage, which she admits she executed, was of no force and effect 
as against her, because without consideration, and that it was executed for her 
protection, and is therefore not such a mortgage as contemplated by the terms of 
the policy. This is not a sound position, and is no defense. The provision in 
the policy against incumbrances is a valid one, and a breach thereof renders the 
‘policy void. Day vy. National Fire Ins. Co., 216 Mo. App. 279, 264 S. W. 467; 
Ramer vy. Ins. Co., 70 Mo. App. 47; Secrest v. Hartford Fire Ins. Co., 68 S. C. 
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378, 47 S. E. 680; Lipedes v. Liverpool & London & Globe Ins. Co., 229 N. Y. 201, 
128 N. E. 160, 13 A. L. R. 550. In the Day Case, supra, plaintiff claimed he did 
not know that he had executed a mortgage, and in the Ramer Case, supra, that 
the provision in the policy had not been read; and in the Secrest Case, supra, 
it was held that the execution of a chattel mortgage, although afterwards set 
aside as a fraud against credi‘ors, was a breach of the terms of the policy; and 
in the Lipedes Case, supra, it was likewise held to be a breach of the terms of the 
policy against incumbrances, where the assured gave a chattel mortgage, void 
‘for usury. 

In the present case it must be held that plaintiff executed her mortgage in 
violation of the terms of her insurance policy, and that she is estopped to deny 
that it was for a valid consideration, and is not entitled to recover. Plaintiff 
not being entitled to a verdict, defendant was entitled to have an instructed 
verdict, and all other errors in the case, if any, drop out of it. The judgment 
was for the right party, and should be affimed. The commissioner so recommends. 

Barnett, C., concurs. 

Per Curiam. The foregoing opinion by Boyer, C., is hereby adopted as the 
opinion of the court. The judgment is affirmed. 

All concur, except Trimble, P. J., absent. 


JOSLIN v. HUDSON CASUALTY INS. CO. 
CLAYTON et al v. SAME. 
Nos. 51, 52. 
Supreme Court of New Jersey. 
149 Atlantic Reporter 262. 

2. INSURANCE—IN ACTION AGAINST INSURER OF AUTOMOBILE 
WHICH INJURED PLAINTIFF, WHERE DEFENSE WAS THAT 
POLICY WAS VOID, EVIDENCE HELD TO WARRANT VERDICT FOR 
PLAINTIFF. 

Where, in action against insurer of automobile which injured plaintiff, there 
was dispute whether insured or his father was owner and whether insured had 
falsely stated insurance policy had not been canceled in last three years, evidence 
held sufficient to warrant verdict for plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. INSURANCE—BURDEN WAS ON LIABILITY INSURER TO PROVE 
THAT POLICY HAD BEEN CANCELED. 

Where insurance company defends action against it on ground that liability 
policy was obtained by false statement that no policy on automobile had been 
issued to applicant, had been refused or canceled for three years preceding, 
burden of prooof is on it to show issuance and cancellation of policy. 

(For other cases, see Insurance, Dec. Dig. § 235.) 

4. INSURANCE—WHERE DEFENSE OF LIABILITY INSURER WAS 
FRAUD IN OBTAINING POLICY, TESTIMONY THAT INSURED WAS 
NOT ASKED ABOUT OWNERSHIP OR CANCELLATION OF PRE- 
VIOUS POLICIES HELD ADMISSIBLE. 

In action against insurer of automobile which injured plaintiff, no error was 
committed by allowing insured to testify that he had not been asked about 
ownership or cancellation of previous policy, as it was relevant on defense of 
fraud. 

(For other cases, see Insurance, Dec. Dig. § 655[3].) 

Actions by Edward Joslin, by next friend, and by Robert Clayton, by next 
friend, and others, against the Hudson Casualty Insurance Company. Verdict 
for plaintiffs. On defendant’s rules to show cause. 

Rules discharged. 

Argued January term, 1930, before Park, Black, and Bodine, JJ. 

Burton A. Gaskill, of Mays Landing, for plaintiffs. 

Walter Hanstein, of Atlantic City, for defendant. 

Per CurIAM. 

The suits are based on the so-called “omnibus clause” of defendant’s accident 
liability policy in favor of one Antonio Pitale as owner of an automobile described 
in the policy. The evidence indicates, apparently without dispute, that, while 
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the automobile was being operated by Charles Pitale, son of the named assured, 
with the permission of the latter, there was an accident in which the several 
plaintiffs were injured, that they brought suits and recovered judgments against 
Charles Pitale, and, failing to collect by execution against him, sued the present 
defendant in reliance on the omnibus coverage clause just mentioned, and had 
verdicts which are now before us on these rules to show cause. The claims 
seemed regular enough on the face of things, with one or two exceptions to be 
considered in a moment; but the main ground of defense goes below the surface, 
and in particular attacks the insurance policy as fraudulent as against the com- 
pany, in that the real owner of the car was not Anthony but Charles: and also 
that Anthony, in taking out the policy, had warranted falsely that no policy 
issued to him on an automobile had been refused or canceled for three years 
next preceding. 

[1] Three reasons are assigned: That the verdicts were against the weight 
of evidence, and this involves the matters of fraud and misrepresentation; that 
the court excluded testimony of the witness Ranere; and that the court received 
certain testimony of the witness Lola Burdick. This last will be considered in 
connection with weight of evidence, but the point relating to the Ranere testi- 
mony may well be disposed of at this time. It was sought to show that, after 
the accident, Charles had bought a new car and placed it in the name of his 
sister Annie. The court excluded this testimony, and properly so. The theory 
of the offer was that it would corroborate the claim that Charles was the real 
owner of the car that was in the accident; but, on well-settled principles, this 
testimony would have been incompetent for any such purpose. No authority 
for admitting: it is cited, and we find none. 

[2] The argument on weight of evidence rests on two averments in the 
answer, that Antonio had falsely warranted that he was unconditional and sole 
owner, and that he had similarly warranted no refusal or cancellation of a policy 
within three years. Both questions were fully and fairly treated in a charge 
to which no exception is now urged. The burden was on the defendant to sustain 
one or both defenses by weight of evidence. On the issue of ownership, Antonio 
swore that he was the owner, and Charles also swore that Antonio was the real 
as well as ostensible owner. The cross-examination developed certain inconsis- 
tencies, but evidently not to such an extent as to satisfy the jury that Antonio 
was not owner. Much stress is laid on a statement by Charles to defendant’s 
claim agent after the accident, which Charles explained by saying that he was 
then induced to claim ownership through representations by the claim agent that 
Antonio would be ruined by judgments in excess of the amount of the policy. 
As to all this it should be observed that Charles’ statement is in no way evidential 
against Antonio, and so valueless in any other aspect than as an impeachment 
of Charles’ own testimony. Its force as such and the plausibility and credibility 
of his explanation were for the jury; we are not disposed to disturb their finding 
in that regard. 

[3] So also as to the alleged cancellation. As the court pointed out, the 
burden was on the defendant of proving both that a policy had been issued to 
him, and that it had been canceled. There was evidence that such a policy had 
been written, but none that it had been actually delivered or even mailed. Receipt 
of the cancellation notice was denied: and, as that former policy was not put in 
evidence or its provisions otherwise proven, we are in the dark as to what the 
terms of cancellation were. Hence, in view of the strict reasoning of Fritz v. 
Penna. Fire Insurance Co., 85 N. J. Law, i71, 88 A. 1065, 50 L. R. A. (N. §.) 35, 
we cannot say that the jury erred in permitting this defense not proven. 

[4] Finally, error is alleged in permitting testimony that, when Antonio 
applied for the policy underlying these suits, he was not asked anything about 
unconditional or sole ownership, or cancellation of any prior policy. While this 
may have been immaterial on the matter of warranty, it was plainly material 
and relevant on the claim of fraud which was distinctly raised in the case. 

The rules will be discharged. 
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PARRY ET AL. v. MARYLAND CASUALTY CO. 
Supreme Court, Appellate Division, Fourth Department. March 5, 1930. 
240 New York Supplement 105. 

1. INSURANCE—LIABILITY POLICY ISSUED TO GARAGE OWNERS 
HELD TO EXCLUDE DAMAGE TO ANOTHER’S AUTOMOBILE BE- 
ING TOWED IF IN ASSURED’S CUSTODY. 

In policy insuring garage proprietors against liability imposed by law for 
damage to property resulting from accident caused by or through business of assured 
on or away from premises, and caused by assured or its employees engaged in 
discharge of their duties in said business, as to ownership, maintenance, or opera- 
tion of any automobile, proviso excluding damage to property in assured’s custody 
and for which assured was legally responsible held to exclude damage to third 
person’s automobile being towed by assured’s employees, if at time of accident said 
automobile was in assured’s custody; limitations in proviso relating to property in 
which assured has either general or special interest. 


(For other cases, see Insurance, Dec. Dig. § 434.) 


2. INSURANCE—DAMAGE TO AUTOMOBILE BEING TOWED BY IN- 
SURED GARAGE OWNER’S EMPLOYEE HELD WITHIN COVERAGE 
OF LIABILITY POLICY EXCLUDING LIABILITY FOR DAMAGE TO 
PROPERTY IN INSURED’S CUSTODY. 

Damage to automobile of third person being towed by insured garage pro- 
prietors’ employee, and which was being steered by, and its brakes operated by, 
employee of its owner, held within coverage of policy issued to garage proprietors 
insuring against liability for property damage through operation of automobiles, 
but excluding damage to property in insured’s custody and for which it was 
legally responsible, where insurance company did not meet burden assumed in its 
answer of proving insured’s custody and responsibility. 

(For other cases, see Insurance, Dec. Dig. § 434.) 

Appeal from Trial Term, Onondaga County. 


Action by Marvin E. Parry and another against the Maryland Casualty Com- 
pany. From a judgment for plaintiffs, for $518.72 (238 N. Y. S. 613), defendant 
appeals. 

Affirmed. 

Argued before Sears, P. J., and Crouch, Taylor, Thompson, and Crosby, JJ. 

Bond, Schoeneck & King, of Syracuse (R. E. Dineen, of Syracuse, of counsel), 
for appellant. 

Oscar J. Brown, of Syracuse, for respondent. 

CroucH, J. 

Plaintiffs were the assured named in a garage liability policy issued by defen- 
dant. This action is brought to recover the amount of a judgment had against 
plaintiffs by a third party, together with certain expenses necessarily incurred by 
plaintiffs in that action. The case was submitted at Trial Term to the court 
without a jury upon stipulated facts, and plaintiff had a judgment. 

_The facts as stated were “that on the 25th day of December, 1925, while the 
policy was in full force and effect, an automobile owned by the plaintiffs and 
operated by their agent, servant and employee, was towing a certain automobile to 
to the plaintiff's garage; that the said automobile being towed to the plaintiffs’ 
garage was owned by Markson Bros., Inc., and was being steered by, and its 
brakes operated by, an employee of Markson Bros. Inc.; that while it was being 
so towed it collided with a pole and was damaged as a result thereof.” Notice of 
the accident was given defendant, which after investigation disclaimed liability. 
Markson Bros. sued plaintiffs herein, who defended unsuccessfully by their own 
counsel. 

[1] The policy by its terms insured against loss from liability imposed by law 
upon the insured for damage to property of every description, except as therein 
limited, as the result of accidents caused by or through the business of the assured 
upon the pemises described in the policy, or away from said premises if caused by 
the assured or its employees engaged in the discharge of their duties in said busi- 
ness, or caused by or through the ownership, maintenance, or operation of any auto- 
mobile. The limitations referred to are stated in the policy as follows: “Provided, 
however, that this policy shall not cover damage to the property of the Assured 
and/or property in the custody of the Assured and for which the Assured is legally 
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2 
responsible, and/or property carried in or upon any automobile of the Assured, 
or in or upon any automobile in the custody of the Assured.” 

The learned court below was of the opinion that the language of the proviso, 
read alone, would exclude the loss from the coverage of the policy if the injured 
automobile could be said to have been in the custody of the assured at the time of 
the time of the accident. But, construing the proviso in the light of the apparent 
purpose of the general coverage provisions, which indicated, as the court thought, 
that the thing insured against was primarily damage to property by reason of 
negligence in the operation of automobiles in carrying on the garage business, it 
held that the loss was covered by the policy, notwithstanding the fact that the 
damaged property was in the custody of the assured and that the assured was 
legally responsible for it at the time of the accident. 

We are unable to agree with that conclusion. If upon the stated facts and the 
fair inferences therefrom the damaged automobile may be said to have been at the 
time of the accident “property in the custody of the assured and for which the 
assured is (was) legally responsible,” liability for the damage was so clearly and 
unmistakably excluded as to be beyond the reach of the most liberal construction. 
To hold otherwise would deprive the language of the limitation of the only 
meaning which may be attributed to it. While we are not concerned with the 
reasons which prompted the insurer thus to limit the scope of its agreement, those 
reasons are fairly obvious. The limitations relate to property in which the assured 
has either a general or a special interest. As to such property, both the frequency 
of accident and the opportunities for fraud create a high hazard and make the risk 
undesirable, at least at the rate charged for the ordinary coverage. 

[2] There remains the question whether the towed automobile was, at the time 
of the accident, “property in the custody of the assured and for which the assured 
is legally responsible.” ‘The stipulated facts are too meager to warrant an aflirma- 
tive answer. That there was legal responsibility of some kind on the assured ap- 
pears from the fact that judgment was rendered against them. That such respon- 
sibility resulted from custodianship does not appear. The facts are silent as to the 
nature of the relationship. We may perhaps infer that the plaintiffs, pursuant to 
some arrangement, were towing a crippled car to their garage for repair. What 
that arrangement was we do not know. There may have been a delivery of the 
towed car to plaintiffs with the owner’s general employee acting ad hoc as plain- 
tiffs’ employee, but the stipulation does not say so, nor may we draw that infer- 
ence. Since defendant by its answer assumed what perhaps was the unnecessary 
burden of proving plaintiffs’ custody and responsibility (Lilly v. Preferred Accident 
Ins. Co., 41 Misc. Rep. 8, 11, 83 N. Y. S. 585; Tolmie v. rae, & Casualty Co. of 
New York, 95 App. Div. 352, 356, 88 N. Y. S. 717, aff’d 183 N. Y. 581, 76 N. E. 
1110; Williams v. United States Mut. Acc. Ass’n, 82 Hun, 268, 272, ae Nos Be Gee 
aff'd 147 N. Y. 693, 42 N. E. 726; OQ’ wo v. New Jersey Fidelity & Plate Glass 
Ins. Co., 201 App. Div. 117, 193 N. Y. S. 911, aff’d 235 N. Y. 583, 139 N. E. 744), 
and since that burden was not met, we “ions ‘conclude that the loss was within the 
coverage of the policy. Judgment should be affirmed, with costs. 

Judgment affirmed, with costs. All concur. 


SOUTHERN CASUALTY CO. v. FLOWERS. (No. 12190.) 
Court of Civil Appeals of Texas. Fort Worth. Oct. 26, 1929. 
Rehearing Denied Nov. 23, 1929. 

23 Southwestern Reporter (2d) 507. 

3. INSURANCE—EVIDENCE OF PAROL INSURANCE CONTRACT COV- 
ERING AUTOMOBILE SHOWING AGENT ASSURED PLAINTIFF CAR 
WAS FULLY COVERED SUPPORTED IMPLICATION THAT COM- 
PANY BOUND ITSELF IN REASONABLE AMOUNT. 

In action on parol contract of insurance covering automobile, evidence showing 
insurance agent assured plaintiff car was fully covered supported implication that 
company at least bound itself in reasonable amount, notwithstanding that telephone 
conversation between parties included no specific amount of insurance to be carried. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

4. oS  eciiaiblieeneiies WAS NOT FATAL, WHERE NOT MISLEAD- 
Where variance between actionable facts alleged and proof in action on parol 
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contract of insurance covering automobile was not such as was misleading, it was 
not fatal on appeal. 

(For other cases, see Pleading, Dec. Dig. § 398.) 

Dunklin, J., dissenting. 

Eerror from District Court, Wichita County; W. W. Cook, Judge. 

Action by J. G. Flowers against the Southern Casualty Company. Judgment 
for plaintiff, and defendant brings error. Affirmed. 

Weeks, Morrow, Francis & Hankerson, of Wichita Falls, for plaintiff in error. 

Bonner, Bonner & Fryer, of Wichita Falls, for defendant in error. 

DuNKLIN, J. Southern Casualty Company has appealed from a judgment 
rendered in favor of J. G. Flowers for $1,200 for the loss of an automobile which 


plaintiff alleged was covered by the defendant’s parol contract of insurance against 
the risk of such loss. 


The case was tried without the aid of a jury, and the trial judge filed findings 
of fact and conclusions of law, which appear in record and on which the judgment 
rendered was based. 

On February 26, 127, Horace and Walter Robbins, local agents of the defen- 
dant’s company in Wichita Falls, issued a policy of insurance No. A17090, in favor 
of the plaintiff, insuring an automobile then owned by him, and described as a six- 
cylinder Packard touring car, against certain risks, including that of accidental 
collision or upset with any other automotive vehicle. That policy covered a period 
of one year from and after the date of its issuance. 

_ The policy appears in the record and stipulates that it was for $1,200, and con- 
tains this provision: “The amount recoverable for accidental collision or upset 
under this policy shall not exceed the actual cash value of the property (less a de- 
duction, if any, as above provided), at the time of any loss or damage, but shall 
not be limited by the amount of insurance named in this policy.” 

_ The policy also stipulates that it was for “full coverage” and one of its stipu- 
lations was as follows: “This policy is not subject to 75% value clause.” The policy 
so issued described the car so insured as motor No. U-37443, number of cylinders, 
six, and that it was a new car, 1924 model, and $3,160 as cost to the owner. 

During the month of August, 1927, and while the policy above mentioned was 
in full force and effect, the plaintiff traded said car and received in exchange 
therefor a used eight-cylinder Packard roadster, motor No. 209509, serial No. 209441. 
On December 3, 1927, the eight-cylinder Packard car, for which plaintiff had traded, 
was completely destroyed as a result of a collision with a boulder or some other 
object while it was being driven over a public highway. 

The defendant company did not issue to Flowers a policy on the car so des- 
troyed, but plaintiff’s suit was based upon an alleged contract with the agent to issue 
such a policy in the sum of $2,500. It was further alleged that said car was worth 
the sum of $3,500 at the time of its loss. 

The trial judge filed findings of fact and conclusions of law as follows: 

“I find that Southern Casualty Company is actively engaged in the insurance 
business in Wichita Falls and for some years has been represented by the Robbins 
Company, a firm composed of Horace Robbins and Walter Robbins, agents, and for 
a number of years the plaintiff, J. G. Flowers, has known the Robbins Company and 
Southern Casualty Company, and continuously for several years has had his various 
automobiles covered by a policy of insurance procured from Robbins Company, 
several of which have been in Southern Casualty Company. 

“For the year preceding February 26, 1927, plaintiff had a policy on his 
Packard car in Southern Casualty Company, and on said date the same was 
renewed for a year and the premium requested was paid. 

“Both plaintiff and his brother, Lee Flowers, knew Robbins Company well 
and had a number of policies with them and enjoyed credit with said firm; and 
in insuring automobiles this firm, in keeping with the general custom in this 
vicinity, transacted such business very largely over the telephone and in an 
informal way, that is, a policy is solicited and given over the telephone, but the 
full information necessary to be embodied in a final policy is not always avail- 
able at the time, and various and different methods are pursued for securing 
detailed information for making up the policy, and, in the meantime, in keeping 
with general insurance practice, the risk is bound by a parol binder or by informal 
notations or memoranda made by the insurance company’s agents or its officers. 
“About September 27, 1927, plaintiff having a few days prior thereto traded 
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the Packard car described in the renewal policy issued February 26, 1927, wired 
his brother who was then at Wichita Falls, Lee Flowers, to have the newly 
acquired Packard roadster car, covered by insurance with Robbins Company, 
informing them that he had traded off the car already insured and to have said 
policy transferred to the newly acquired car. 

“Lee Flowers called Robbins Company and conveyed said information and 
informed said Robbins Company fully of the fact that the car then insured had 
been disposed of and that his brother J. G. Flowers, had acquired a Packard 
roadster car, which car was of the reasonable value of $2,000.00. 

“The manager of Robbins Company’s office asked for the license and serial 
number of the newly acquired car and asked that the policy then outstanding 
on the other car be sent in for cancellation, but advised Lee Flowers that the 
newly acquired car in the meantime was fully covered and the latter information 
Lee Flowers promptly conveyed to the plaintiff J. G. Flowers. A policy then 
being outstanding in the Southern Casualty Company to the plaintiff a transfer 
of this policy to the newly acquired car was contemplated and agreed on by 
both parties, as thereby saviag premium rebate. 

“On December 3, 1927, the newly acquired Packard car, then of the reasonable 
cash market value of at least $2000.00, while being operated by an agent of the 
plaintiff was destroyed as the result of a collision (with an object) within the 
terms mentioned in the policy this being such hazard as was insured against by 
the policy dated February 26, 1927, and as contemplated and agreed by the 
defendant, through its agents, and the Plaintiff, through his agent, in the telephone 
conversation above mentioned; and notice of said loss was promptly and properly 
furnished to the defendant by plaintiff who after investigation, denied liability 
not later than December 8, 1927. 

“On the date last mentioned the serial number and license number of the 
car traded for had not been furnished the defendant or its agents, but that 
matter had been mentioned between one of the Robbins brothers and Lee 
Flowers during social visits and on the street in casual conversation two or three 
times, and it was always contemplated between them that said information would 
be secured soon for the issuance of a permanent policy; also there has been 
mentioned the fact that Robbins Company wished for its files an affidavit that 
the policy issued February 26, 1927, had been lost. 

“Plaintiff J. G. Flowers, was away from Wichita Falls, a good part of the 
time between September and December, and believed at all times that his car 
was insured with ‘full coverage’ for its insurable value—about $2000.00, and 
assumed and believed, as he had a right to do, that in view of his previous 
dealing with Robbins Company and Southern Casualty Company, that he would 
be fully protected as he has always been in the past and was not notified by 
defendant to the contrary. 

“Plaintiff was ready, able and willing to pay, as he had in the past, any proper 
bill sent him. 

“T further find that the only reason that a permanent policy was not issued 
on the car that was destroyed was because of the fact that Southern Casualty 
Company, through its agents, Robbins Company, had [not?] been furnished the 
numbers of said car. 

“Said car that was destroyed had been used to some extent when the plaintiff 
acquired it, and was in good condition and its value as above mentioned. 

“T further find that at no time was any specific amount of insurance on the 
Packard Car mentioned between the parties, except in so far as such is implied 
in the term ‘full coverage’ as used in the telephone conversation between the 
parties. 





“Conclusions of Law. 


“While the telephone conversations between the plaintiffs agent and the 
defendants agent resulted in a binder no specific amount of insurance on the 
newly acquired car appears to have been mentioned; yet, it being agreed that 
the policy then in existence for $1200.00 should be transferred to the newly 
acquired car, there was an implied agreement that the insurance agreed upon 
was for no less sum. 

“T have therefore rendered judgment for plaintiff for only $1200.00. 

“Since. under all policies and under the custom and under the law only the 
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actual value of the property destroyed may be recovered (and this regardless 
of the fact that the policy may be for a great deal more) I conclude that it was 
not necessary that any specific amount should have been agreed upon, because 
‘full coverage’ which was agreed upon, would mean the full insurable value of 
the car at the time it was destroyed and this value was at least $2000.00 at the 
time the car was destroyed. 

“T conclude as a matter of law, that under the evidence a judgment for 
$2000.00 payable to plaintiff against Southern Casualty Company would be 
justified in fact, and I think, in law; but the point not being entirely clear, I 
conclude that, without doubt, judgment for plaintiff for $1200.00 necessarily follows 
from the facts. 

“T further find that after Lee Flowers called the Robbins Company, who 
represented several different insurance companies, that Horace Robbins, one 
of the agents of the Southern Casualty Company, on several occasions advised 
Flowers that he could not issue in his said company a policy of insurance until 
the old policy had been surrendered or an affidavit made showing the loss thereof, 
and in addition that he could not issue an insurance‘policy on the car in question 
until he had the motor and license number of said car, and that the oral agree- 
ment still stood at the time of the loss. 

“These additional findings are made by the court at defendant’s request and 
as a supplement to the original Indings of fact and conclusions of law herein filed.” 

As shown by plaintiff’s pleadings, suit was brought to recover upon an alleged 
contract to insure the automobile for the sum of $2,500, and it may be said at the 
outset that, if that contract was established by competent evidence, then appellant 
would have no room to complain that the recovery was for $1,200, since that 
would be an error in its favor and not against it. As shown by the findings filed 
by the trial judge there was no definite conclusion reached as to whether the 
contract sued on was to insure the property for $2,500. The facts so found 
indicate some uncertainty in the mind of the judge as to the sufficiency of the 
proof on that issue, but that at all events there was a contract to insure the car 
for as much as $1,200 as was the six-cylinder automobile theretofore covered by 
the policy theretofore issued. Plaintiff’s petition contained no count for recovery, 
upon the theory that the defendant agreed to issue a policy for the same amount 
and in the same terms as the policy that was issued to cover the six-cylinder 
car, and for that reason alone could not recover upon any such supposed contract. 
3rewton v. Butler (Tex. Civ. App.) 12 S. W.(2d) 228, and authorities there cited. 

It is true, as insisted by the plaintiff that an express agreement resting in parol, 
may be implied from certain acts and circumstances. 32 Corpus Juris 1096. 

Plaintiff also cites Barrette v. Casualty Co., 79 N. H. 59, 104 A. 126, in which 
it was held that an employee, applying for employers’ liability insurance, was 
fully insured for a time at least when he was advised by an insurer’s authorized 
general agent that the insurer would “cover” him, since the term “cover” was 
intended to “cover” such liability. However, it may be noted that, since the 
insurer’s contract for such insurance is fixed by law, no other meaning could 
have been imputed to that agreement. See 2 Cooley’s Briefs on Insurance (2d 
Ed.) 1357-1358, to the effect that the amount of insurance cannot be said to be 
fixed except in cases of valued policies; and that in open policies the insured can 
recover only for his actual loss not to exceed the amount named. 


As shown by the findings of the trial court, the principal testimony upon which 
the court found that Robbins agreed to issue the policy was that of Flowers, to 
the effect that Robbins told him that the Packard eight was fully covered, but 
there was no evidence introduced to show the amount for which the new car 
would be insured, nor the risk against which the insurance would apply, nor for 
how long the insurance should continue, nor what premium would be charged 
therefor. 

In Merchants’ & Manufacturers’ Inter-Insurance Alliance v. Hansen (Tex. 
Civ. App.) 258 S. W. 257, 258, referring to a policy with full coverage clause, it 
is said: “Such a policy means, and was understood by the parties to mean, a 
policy that insures against risks of fire, theft, collision, property damage, and 
indemnity on owner’s liability.” See, also, McQuaid v. 7Etna Ins. Co., 226 Mass. 
281, 115 N. E. 428, by the Supreme Court of Massachusetts. 

In fact, the words “full coverage” was used in the policy issued on the six- 
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cylinder car, and the terms of that policy clearly show that it was there used in 
that sense. If, in the negotiations between plaintiff’s brother and Robbins, those 
parties had in mind the terms of the policy that had been issued on the six- 
cylinder car, as the trial judge seems to indicate was true, then it would follow 
that the plaintiff would be bound by the meaning given in that policy of the 
words “full coverage.” 

It is elementary that in order to consummate a valid binding contract there 
must be a meeting of the minds of the parties, and I have reached the conclusion 
that the evidence introduced by the plaintiff when construed most favorably to 
him was entirely too indefinite to support the alleged agreement of the defendant, 
upon which a recovery was sought. 

It was not incumbent upon appellant to file a motion for new trial challenging 
the judgment rendered, upon the ground that it was not supported by the 
evidence. On the contrary, I conclude that the right to urge that point in this 
court for the first time is expressly given by article 2210, Rev. Civ. Statutes of 
1925. See also, the decision of this court in opinion by Justice Buck in the case 
of City Council of Forth Worth v. Fort Worth Master Plumbers, 8 S. W. (2d) 
730, and authorities there cited. 

Nor are findings of the trial court necessarily conclusive when a statement 
of facts is brought up with the record. Lieber v. Nicholson (Tex. Com. App.) 
206 S. W. 512, and cases there cited. 

The opinion by the Commission of Appeals in Phillips Petroleum Co. v. 
Booles, 276 S. W. 667, I do not deem controlling, since in that case there was a 
verdict of the jury upon which a judgment was based and which the court was 
by statute required to follow in rendering a judgment. What was said in that 
opinion relative to the necessity of challenging by motion for new trial the 
findings of fact by the trial judge when the case is tried without a jury was not 
necessary to the disposition of that appeal, and I believe was contrary to the 
weight of authorities in this state. 

For the reasons noted, I think the judgment of the trial court should be 
reversed, and the cause remanded. 

Conner, C. J. (dissenting). I have been unable to adopt the reasoning or 
conclusion of my Associate, Mr. Justice Dunklin. As I understand, his conclusion 
is based upon the ground that the appellee’s petition amounts to a declaration 
upon a contract of insurance covering appellee’s newly acquired eight-cylinder 
car for the sum of $2,500. I do not think appellee’s petition should be given so 
strict a construction. 

Omitting formal parts, and after setting forth a custom on appellant’s part 
to execute preliminary contracts of insurance, referred to as binders, the issuance 
of the policy covering the Packard six car, the custom theretofore obtaining 
between the parties relating to the issuance of insurance policies, etc., the 
petition alleged that the newly acquired eight-cylinder car was worth $3,500, and 
“that plaintiff acquired said last mentioned car at Abilene, and at once wired his 
brother, Lee Flowers, in Wichita Falls, giving him description of the newly 
acquired Packard 8 car and telling him to see or ’phone Robbins Company and 
instruct them to cancel the policy on the car which plaintiff had previously owned, 
viz., the Packard 6, and to cover the newly acquired car, viz., the Packard 8 
roadster. That plaintiff’s brother, Lee Flowers, did as requested, phoned the 
Robbins Company and apprised them fully of the fact that this plaintiff no 
longer owned the Packard 6 car but in place of it had acquired and wished fully 
covered the Packard 8 car, in the sum of $2,500; this being the usual form and 
extent of negotiations in the vicinity of Wichita Falls in obtaining such contracts, 
and same having been observed between this plaintiff and said Robbins Company 
and Southern Casualty Company on previous occasions. 


“Plaintiff shows that said Robbins Company informed Lee Flowers, plaintiff’s 
brother and agent, that the policy on the Packard 6 car was being cancelled and 
same would be transferred to and applied on the Packard 8 car, and asked said Lee 
Flowers for the engine number and the serial number of the Packard 8 car, 
which said Lee Flowers for the amount was unable to accurately give, and the 
defendant Robbins Company then said that this could be had later, and said Lee 
Flowers then asked if the newly acquired Packard 8 car was covered, and was 
told by the Robbins Company that same was fully covered and that a binder 
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from Southern Casualty Company was getting placed, meaning thereby that an 
informal binder contract of insurance was being by them issued against the 
Southern Casualty Company, binding said company to issue a formal policy to 
this plaintiff, J. G. Flowers, granting him full coverage on his Packard 8 car 
above described in the sum of $2500 and that when issued the new policy would 
be identically like that issued to Plaintiff cn the Packard 6 car, of February 26, 
1927, except that the same would be in the sum of $2500 and would cover his 
Packard 8 roadster whereas the policy issued February 26, 1927, had covered his 
Packard 6 car in the sum of $1200.00.” 

[1-3] It is thus seen that the petition sets fourth the words used—just what 
occurred at the time of the telephone conversation—and these are the facts that 
constitute the contract. The conclusion of the pleader that the words used meant 
insurance in the sum of $2,500 is but a legal conclusion which is not of controlling 
effect in determining appellee’s right. The subsequent references in the petition 
to the contract as one for insurance in the sum of $2,500 is referable, I think, to 
the original conclusion already indicated, and amounts to no more than mere 
conclusions of the pleader. The sufficiency of appellee’s petition was not ques- 
tioned by any demurrer or exception called to the attention of the trial court, 
and it seems to me that it is now too late to adopt a strict construction of the 
petition. While the telephone conversation between the parties included no 
specific amount of insurance to be carried, the agent did assure appellee that 
his car was fully covered, from which it is reasonable to imply, as the trial court 
did, that the company at least bound itself in a reasonable amount, and there is 
no contention that the award of the court is excessive. 

[4] The variance between the actionable facts alleged and the proof, if the 
question can be so viewed, is certainly not such as was misleading, and hence 
now ineffective. See National Bank v. Stephenson, 82 Tex. 435, 18 S. W. 583. 

On the whole, I think the conclusions of fact and law of the trial court should 
be adopted and the judgment affirmed. 

Buck, J. (concurring.) I concur in the conclusions reached by Chief Justice 
Connor, and hold that the judgment of the trial court should in all things be 
affirmed on the findings of fact by the trial court, which we adopt. 


ODDEN vy. UNION INDEMNITY CO. No. 22121. 
Supreme Court of Washington. March 17, 1930. 
286 Pacific Reporter 59. 

1. INSURANCE—LOAN OF AUTOMOBILE TO ONE WHO IN TURN 
LOANED IT TO DRIVER AT TIME OF ACCIDENT HELD TO CON- 
STITUTE PASSENGER “ASSURED” WITHIN TERMS OF AUTO- 
MOBILE LIABILITY POLICY. 

Where for several months prior to automobile accident owner of automobile 
permitted another to personally use and operate automobile for business and plea- 
sure, who in turn allowed others to use and operate same for business and pleasure, 
with owner’s consent, including driver at time of accident, person riding in automo- 
bile at time of accident held “assured” within terms of automobile liability policy 
including as assured any person while riding in or legally operating automobile 
insured. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE—OPERATION OF AUTOMOBILE AT TIME OF ACCI- 
DENT BY DRIVER WITHOUT LICENSE HELD NOT ILLEGAL 
OPERATION UNDER LIABILITY POLICY. 

Fact that driver of automobile, at time of accident, to whom automobile was 
loaned, did not have driver’s license, held not to require holding that driver was 
illegally operating automobile at time of accident so as to preclude recovery under 
terms of automobile liability insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 437.) 


3. INSURANCE—INSURER UNDER AUTOMOBILE POLICY HELD LI- 
ABLE TO ONE LAWFULLY RIDING THEREIN, UNLESS THERE 
EXISTED ILLEGALITY OF USE BETWEEN GUEST AND OWNER. 
To absolve insurer from liability under automobile liability policy to one law- 

fully riding in insured automobile at time of accident, on ground automobile was 
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illegally operated, there must be illegality of use as between guest and named assured 
owner. 


(For other cases, see Insurance, Dec. Dig. § 437.) 


Department 1. 

Appeal from Superior Court. King County; Charles P. Moriarty, Judge. 

Action by Melvin Odden against the Union Indemnity Company. Judgment 
for plaintiff, and defendant appeals. 

Affirmed. 

Bausman, Oldham & Eggerman and Edw. L. Rosling, all of Seattle, for ap- 
pellant. 

J. Speed Smith and Henry Elliott, Jr., both of Seattle, for respondent. 

PARKER, J. 

The plaintiff, Odden, seeks recovery upon an automobile accident liability 
policy of insurance issued by the defendant indemnity company, claiming to be a 
beneficiary thereunder by virtue of its terms and his being injured while riding 
in the insured automobile as the result of the negligence of its driver. A trial 
upon the merits in the superior court for King county, sitting without a jury, re- 
sulted in findings and judgment awarding to Odden recovery in the sum of $2,778 
against the indemnity company, from which it has appealed to this court. 

The indemnity company being duly authorized to do a general insurance busi- 
ness in this state, on May 28, 1927, issued to W. L. Grill, as the named assured and 
owner of the automobile, its accident automobile liability insurance policy, whereby 
it agreed, in so far as we need here notice the terms of the policy, as follows: 

“TI. To insure the assured hereunder against loss from the liability imposed by 
law upon the assured for damages on account of bodily injuries, including death re- 
sulting at any time therefrom, accidentally suffered, or alleged to have been acci- 
dentally suffered, by any person or persons, caused by the automobile. * * * 

“Subject to the following Conditions: * * * 

“Condition E. The insolvency or bankruptcy of the insured hereunder shall 
not release the Company from the payment of damages for injuries sustained or 
loss occasioned during the life of this policy, and in case execution against the 
insured is returned unsatisfied in action brought by the injured, or his or her 
personal representative in case death results from the accident because of such 
insolvency or bankruptcy, then an action may be maintained by the injured person 
or his or her personal representative against this Company under the terms of this 
Policy, for the amount of the judgment in the said action not exceeding the 
amount of this Policy. * * * 

“Condition K. The unqualified word ‘Assured.’ wherever used in this Policy, 
shall be construed to include, in addition to the named Assured in this Policy, any 
person or persons while riding in or legally operating any automobile, insured 
hereunder and any person, firm or corporation legally responsible for the operation 
thereof with the permission of the named Assured, or if the named Assured be 
an individual, with the permission of an adult member of the Assured’s household 
other than a chauffeur or domestic servant, except that the terms and conditions 
of this policy shall not be available to a public automobile garage, automobile re- 
pair shop, automobile sales agency, automobile service station and the agents or 
employees thereof. * * *” 

The automobile is specifically described elsewhere in the policy. The insur- 
ance liability of the indemnity company, by the terms of the policy, here ap- 
plicable, is limited to $10,000. The trial judge found in part as follows: 

“VI. That thereafter the said W. L. Grill turned said automobile over to one 
H. E. Hickey to use and operate as his own for business and pleasure and con- 
sented to the operation of said automobile by the said Hickey personally and by 
others. That the said H. E. Hickey took possession of said automobile from the 
said W. L. Grill and with his consent and permission kept the same in a public ga- 
rage in the City of Seattle, and that thereafter and for two or three months prior 
to and including the 3rd day of July, 1927, the said H. E. Hickey did personally 
use and operate said automobile for business and pleasure and allowed and per- 
mitted others to use and operate the same for business and pleasure, and that the 
said W. L. Grill knew of such use and operation and consented thereto and per- 
mitted the same without objection, and that on or about the 3rd day of July, 1927, 
the said H. E. Hickey authorized one Myron Bullock to use and operate said au- 
tomobile, and that pursuant to said authorization said Myron Bullock took said au- 
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tomobile from the public garage where it was kept in the said City of Seattle 
and drove the same on and about the streets of said city. 

“VII. That on or about 4:30 A. M. on the said third day of July, 1927, the 
said Myron Bullock invited the plaintiff [Odden] and two other young men to.ride 
in said automobile, whereupon the plaintiff and his companions entered said auto- 
mobile and rode therein. That shortly thereafter and while said parties were riding 
in said automobile, the said Myron Bullock drove and operated said automobile at 
a high, dangerous, unlawful, and reckless rate of speed, whereby he lost control 
of said automobile and caused the same to run up over the street curb and on to 
the sidewalk and to collide with an iron electric light pole, wrecking said auto- 
mobile and throwing the occupants out of it and causing severe, painful and per- 
manent physical injuries to the plaintiff. * * *” 

In August, 1927, Odden commenced an action in the superior court for King 
county against Bullock and Hickey, seeking recovery of damages from them which 
he claimed to have suffered as the result of Bullock’s negligent driving of the 
automobile. Thereupon Bullock and Hickey gave to the indemnity company no- 
tice of that action, and demanded that it defend them therein, and thereupon the 
indemnity company, through its attorneys, appeared in that action on behalf of 
Bullock and Hickey and defended them therein. Its concern was, of course, the 
possibility of any judgment which might be rendered in favor of Odden against 
Bullock and Hickey becoming a legal liability against it, under its policy. ‘There- 
after such proceedings were had in that action that on February 20, 1928, final 
judgment was by the superior court rendered therein awarding to Odden recovery 
of damages against Bullock and Hickey in the sum of $2,778; which judgment was 
thereafter on August 8, 1928, upon appeal, affirmed by this court. Odden v. Bul- 
lock, 148 Wash. 516, 269 P. 825. Thereafter execution in behalf of Odden was 
duly issued upon that judgment, which was returned wholly unsatisfied, the sheriff 
certifying that he was unable to find any property belonging to Bullock or Hickey 
“subject to execution sufficient to satisfy the within named judgment or any part 
thereof.” The trial judge found that both Bullock and Hickey have at all times 
since the rendering of that judgment against them been insolvent, and that the 
judgment cannot be collected from either of them. Odden having made demand 
upon the indemnity company for payment of his judgment against Bullock and 
Hickey, deeming himself a beneficiary under the policy to the extent of the amount 
of the judgment, and that demand being refused, he commenced this action 
against the indemnity company, resulting in his judgment against it, from which 
it prosecutes this appeal. 

[1] Did Hickey become an assured under the terms of the policy? It seems to 
us that he did, in so far as his use of the automobile directly by himself or his 
permissive use of it by others was within the scope of the privilege and authority 
vested in him by the loan of it to him by Grill, its owner, the named assured; 
this because Hickey thereby became “legally responsible for the operation thereof 
with the permission of the named assured.” The principal contention here made 
in behalf of the insurer indemnity company seems to be that Grill’s loan of the 
automobile to Hickey did not authorize Hickey to permit Bullock to use the au- 
tomobile for his own pleasure. We have seen that the court found that “Grill 
turned said automobile over to Hickey to use and operate as his own for business 
and pleasure and consented to the operation of said automobile by Hickey personally 
and by others,” and that “for two or three months prior to and including the third 
day of July, 1927, Hickey did personally use and operate said automobile for busi- 
ness and pleasure and allowed and permitted others to use and operate the same 
for business and pleasure, and that Grill knew of such use and operation and con- 
sented thereto.” If these findings are supported by the evidence, it plainly appears 
that the loan of the automobile by Grill to Hickey vested in Hickey full power, 
while the automobile was so in his possession, to use it personally for his own busi- 
ness or pleasure and full power to permit its use by others for their own business 
and pleasure, as if he were the owner of the automobile. It follows, we think, that 
Hickey’s permission to Bullock to so use and permit the use of the automobile was, 
for purposes of our present inquiry, in legal effect the same as if Grill had himself 
permitted Bullock to use the automobile for his own pleasure. Our reading of all 
the evidence convinces us that it well supports these findings made by the trial 
judge. There has not been brought to our attention any decisions of the courts 
of this county, which we regard as out of harmony with our conclusion, that Od- 
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den was, in legal effect, riding in the automobile at the time he was injured with 
permission of Grill, the named assured. The decisions in Dickinson v. Maryland 
Casualty Co., 101 Conn. 369, 125 A. 866, 41 A. L. R. 500, and Stovall v. New York 
Indemnity Co., 157 Tenn. 301, 8 S. W.(2d) 473, support our conclusion. 


[2, 3] It appears that Bullock did not have an automobile driver’s license, as 
required by our statute, at the time he was driving the automobile and Odden was 
injured. This, it is argued, absolves the indemnity company from liability, not 
only to Bullock as an assured, but also to Odden, because Odden was riding in an 
automobile which was then being illegally operated because of its driver, Bullock, 
not having a driver’s license. Plainly, Odden was legally riding in the automobile. 
The only way this could possibly have the effect of absolving the indemnity com- 
pany from liability to Odden under its policy would be to hold that Hickey’s au- 
thority, under the loan of the automobile to him from Grill, did not authorize him 
to loan the automobile to an unlicensed driver for his own pleasure. We have seen 
that Grill’s loan of the automobile to Hickey was unrestricted as to Hickey’s use 
of it and as to his authority in permitting others to use it. So we have a situation 
in legal effect as if Grill himself had loaned the automobile to Bullock for his own 
pleasure. Now, suppose Grill himself had so loaned the automobile to Bullock. 
Could the indemnity company have successfully claimed that, because Bullock did 
not have a driver’s license, he was therefore illegally operating the automobile, 
within the meaning of condition K of the policy, above quoted? We think not. 
That condition, we are of the opinion, means only that, to absolve the indemnity 
company from liability under its policy to one lawfully riding in the insured auto- 
mobile, there must be illegality of use of the automobile as between him and the 
named assured owner. If that condition means more than this, then indeed the 
insurance which the policy puports to safeguard other persons than the specifically 
named assured becomes little short of no insurance; since the negligent acts in the 
operation of automobiles resulting in injury to persons are almost always violations 
of some public law. Manifestly, it is the intent of the policy to insure against 
this very large class of negligent acts. Messersmith v. American Fidelity Co., 232 
N. Y. 161, 133 N. E. 432, 19 A. L. R. 876: McMahon v. Pearlman, 242 Mass. 367, 
136 N. E. 154, 23 A. L. R. 1467; and Fireman’s Fund Ins. Co. v. Haley, 129 Miss. 
525, 92 So. 635, 23 A. L. R. 1470. ; 

Counsel for the indemnity company cite and rely upon the decision of the 
federal court of this district in Trotter v. Union Indemnity Co. (D. C.) 33 F.(2d) 
363, and its affirmance by the federal Circuit Court of Appeals of the Ninth Cir- 
cuit, 35 F.(2d) 104. Those decisions denied to Trotter, as an assured, recovery 
against the indemnity company. The claim of Trotter in that case and the claim 
of Odden in this case grew out of the same accident. Each of them recovered a 
judgment against Bullock and Hickey. Trotter sued the indemnity company in 
the superior court for King county upon that judgment, which suit was removed 
to the federal court of this district, where it was tried, resulting in a judgment 
denying to Trotter recovery against the indemnity company; which judgment of 
the federal District Court was affirmed by the Circuit Court of Appeals. A critical 
reading of those federal decisions will disclose that they were rested upon the 
theory that Grill’s loan of the automobile to Hickey was, by the evidence there 
introduced, shown to be limited to the special purpose of promoting a common 
business interest of Hickey and Grill. In that case, as in this, it became a 
question of fact as to the extent of Hickey’s authority, under that loan, to use 
and permit the use of the automobile. The findings of the trial court in this case, 
which we have already noticed, show a much more extended and greater authority 
on the part of Hickey to make use of and permit the use of the automobile than 
appeared in Trotter’s suit in the federal court against the indemnity company 
wherein he was denied recovery as an assured. We say this in the light of the 
mformation furnished in the two reported federal decisions, which is all the 
information we have as to the proof and findings made in that case. So we con- 
clude that those federal decisions are not controlling in our present inquiry. This 
case must be decided upon the facts and the findings, which the evidence supports 
which are of record in this case. ; 


Counsel for the indemnity company also cite and rely upon Frederiksen vy. Em- 
ployers’ Liability Assuranee Corporation (C. C. A.) 26 F.(2d) 76. That case 
also was decided upon the theory of a very limited loan permissive of the use 
of an automobile. The permission was simply to attend a funeral, and contem- 
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plated the use of the automobile for that purpose for only a few hours and to 
be driven a comparatively short distance. The automobile was, after the funeral, 
by the one to whom it was loaned, driven many hours longer upon @ trip to a 
town some forty miles away, on a mere pleasure trip; the plaintiff being injured 
during the return trip. We think that decision is not controlling in our present 
inquiry. 

We conclude that Odden is entitled to recover from the indemnity company 
as an assured under the terms of its policy, as adjudged by the trial court. 

The judgment is affirmed. 
Mitchell, C. J., and Tolman, Beals, and Millard, JJ., concur. 


ELLIOTT v. INDEMNITY INS. CO. OF NORTH AMERICA. 
Supreme Court of Wisconsin. April 1, 1930. 

230 New York Supplement 87. 
2. INSURANCE — AUTOMOBILES — ACTION —OWNER AS NECESSARY 

PARTY. 

Insured, under automobile policy, against whom no relief was sought, held 
not necessary party to guest’s action for damages, brought directly against 
insurer. 

The policy made insurer, to all intents and purposes, real party in interest, 


since it had absolute control of any claims or suits arising against owner, and 
owner had no control thereover. 


(For other cases, see Insurance, Dec. Dig. § 624[7].) 

3. INSURANCE—STATUTE—INCORPORATION IN POLICY—PARTY IN- 

JURED. 

Where statute was incorporated into policy and made part thereof, policy 
thereby became contract for benefit of party injured (St. 1927, § 85.25). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

Rosenberry, C. J., dissenting. 

Appeal from an order of the Circuit Court, for Fond du Lac County; C. F. 
Van Pelt, Circuit Judge. 

Action by Mae Elliott against the Indemnity Insurance Company of North 
America. From an order overruling a demurrer to complaint, defendant appeals. 
—[By Editorial Staff.] 

Affirmed. 

Action begun September 26, 1929; order entered October 23, 1929. 

This is an appeal from an order overruling the demurrer of the defendant 
to the complaint of the plaintiff. 

Action begun to recover damages for injuries to the plaintiff received in 
an automobile accident. The action is brought against the insurance carrier, 
without joining the owner and driver of the car. Plaintiff was the guest of 
such owner, and driver of the car. 

The complaint alleges: That the owner and driver of the car was negligent 
and that the plaintiff’s injuries and damages were the result of such negligence; 
that at the time of the commencement of this action the owner was dead, and 
that his estate was insolvent; that the owner was insured with the defendant 
company, and a copy of the policy is attached to the complaint and made a part 
thereof. 

The defendant demurred on the ground that it appeared on the face of the 
complaint: (1) That there was a defect of the parties defendant, and (2) that 
the complaint did not state facts sufficient to constitute a cause of action. The 
demurrer was overruled on both grounds, and the defendant appeals. 

Shaw, Muskat & Sullivan, of Milwaukee (John S. Barry, of Milwaukee, of 
counsel), for appellant. 

Martin & Kelley, of Fond du Lac, for respondent. 

Crownuakrt, J. 


The policy of insurance is made a part of the complaint, and its terms are 
admitted by the demurrer. The policy contains these provisions: An agree- 
ment that the company will pay any loss by reason of the liability of the as- 
sured up to $10,000 for bodily injuries or death resulting therefrom, to one per- 
son; the company will defend in the name and on behalf of the assured all 
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claims or suits for such injuries for which the assured is liable; and it will 
pay all court costs taxed against the assured in any such suit. 

It is provided: ‘That the assured must promptly notify the company in 
writing of any accident covered by the policy; forward to the company every 
process, pleading or paper of any kind relating to any and all claims or suits; 
at all times render to the company all co-operation and assistance in his power, 
and, wherever requested, shall aid in securing information and evidence and 
the attendance of witnesses, and in prosecuting appeals; make no settlement of 
any claim arising under the policy without the written consent of the company, 
except for immediate surgical relief. 

It is also provided: That the company may settle any claim at its own cost 
at any time; if the terms of the policy conflict with the law of any state in which 
coverage is granted, such conflicting terms shall be inoperative; any specific 
statutory provision shall supersede any conflicting provision in the policy; in 
case of payment by the company, the company shall be subrogated to the rights 
of the assured to that extent; in case of bankruptcy or insolvency of the as- 
sured, the company shall not be released from payment of such indemnity as 
would have been payable but for such bankruptcy or insolvency; by virtue of 
section 85.25, Stats. 1927, the policy contains the following provision: “That the 
insurer shall be liable to the persons entitled to recover for the death of any 
person, or for injury to person or property, caused by the negligent operation, 
maintenance, use’ or defective construction of the vehicle described therein, such 
liability not to exceed the amount named in said bond or policy.” 

It will be seen that to all intents and purposes the insurance company is 
the real party defendant in interest. It has absolute control of any claims or 
suits arising against the owner of the car covered by the policy. It assumes, 
up to the limits in the policy, all liability of the owner of the car by virtue of 
an accident. The only interest the owner has, in the defense of a suit by reason 
of accident, is to assist the insurance company in the defense as requested. He 
might be liable for any amount of judgment against him over and above the 
liability assumed by the insurance carrier, but even as to this he has no control 
over the action, and respondent asks no relief against him. He can make no 
settlement of the suit, nor in any way prejudice the rights of the insurance com- 
pany under the policy. 

The section of the statutes quoted (section 85.25) makes the insurance com- 
pany directly liable “to the persons entitled to recover for the death of any per- 
son, or for injury to person or property, caused by the negligent operation, main- 
tenance, use or defective construction of the vehicle described therein,” up to the 
amount of its policy. The language of this statute is plain and unambiguous. 
There is no question about the validity of the statute. The power of the Legis- 
lature to enact such a statute is beyond question. 

[1, 2] The question here is not whether the insured is a proper party defendant, 
but is he a necessary party defendant? Unless he is a necessary party defendant 
the complaint is not demurrable. It would seem plain from the provisions of 
the policy that the assured is not a necessary party. The appellant relies upon 
the decision in Morgan v. Hunt, 196 Wis. 298, 220 N. W. 224, but the policy in 
that case was quite different than the policy here, for there the policy provided 
that no action shall lie against the insurance company until the amount of dam- 
ages should be determined by final judgment against the assured. 

[3] Section 85.25, Stats. 1927, being incorporated into the policy as a part 
thereof, the policy became a contract for the benefit of the party injured, whose 
damages are covered by the policy. Tweeddale v. Tweeddale, 116 Wis. 517, 93 
N. W. 440, 61 L. R. A. 509, 96 Am. St. Rep. 1003. The policy, by its terms, 
—— to the provisions of section 85.25, and under the decision of Ducommun 

. Inter-State Exchange, 193 Wis. 179, 212 N. W. 289, 214 N. W. 616, there is 
no question but the policy issued here is a policy of insurance within the meaning 
of section 85.25. 

The order of the Circuit Court is affirmed. 

Rosenberry, C. J. (dissenting). 

I respectfully dissent in this case upon two grounds: 

(1) I find no authority in the law by which one secondarily liable may be 
sued upon his obligation without joining the party who is primarily liable. While 
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the liability of the insurance company is not under the statute secondary in the 
sense that that of a guarantor is secondary, it is nevertheless dependent upon 
the liability of the insured. 

(2) One of the covenants contained in the policy is that the insurer shall 
have the right “to defend in the name and on behalf of the Assured, all claims 
or suits for such injuries for which the Assured is, or is alleged to be, liable.” 

While section 85.25 has been sustained and recoveries have been permitted 
under it against the insurer, the court has held over and over again as in Morgan 
v. Hunt, 196 Wis. 298, 220 N. W. 224 that the liability of the insurer is subject to 
the terms of the contract of insurance. 

The right to defend in the name of the insured is, under this policy, a con- 
tract right which is wiped out entirely by the decision in this case. It is no 
answer to say that the insurer may make an application to the trial court to 
require the assured to be made a party. That view makes the right of the insurer 
dependent upon the discretion of a court. While I realize that in this particular 
case, making the estate of the insured a party to the proceeding would be largely 
a matter of form, rather than of substance, nevertheless, I think the insured 
{has a contract right in the enjoyment of which he should be protected by the 
\judgment of the court, even though in a particular case it may not be very valu- 
able. 
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CASUALTY 


ZURICH GENERAL ACCIDENT & LIABILITY INS. CO., LIMITED, OF 
ZURICH, SWITZERLAND, v. SAFE-T-KROS DRUG CO. 
No. 13800. 
Appellate Court of Indiana, in Banc. Feb. 28, 1930. 
170 Northeastern Reporter 351. 

3. BANKS AND BANKING—CONTRACT TO USE BANK’S FUNDS TO 
CASH CERTAIN CORPORATION’S PAY CHECKS AND RETURN 
CASH RECEIVED OR EQUIVALENT SUM IN CHECKS OF SUCH 
COMPANIES HELD “LOAN,” NOT “BAILMENT.” 


Contract to use funds received from bank for sole purpose of cashing pay 
checks of certain corporations, and return either cash so received or equivalent 
sum in checks drawn by such companies, held to constitute a “loan,” not a “bail- 
ment.” 

(For other cases, see Banks and Banking, Dec. Dig. § 178.) 

4. INSURANCE—INSURER MAKING INVESTIGATION AND OFFERING 
PARTIAL PAYMENT OF LOSS WITHOUT FURTHER OBJECTION 
WAIVED DEFECTS IN PROOF OF LOSS. 

Burglary insurer, making investigation satisfying itself of facts, and offering 
partial payment of loss without further objection, held to have waived formal 
notice and proof of loss or defects therein. 

(For other cases, see Insurance, Dec. Dig. § 561.) 


Appeal from Superior Court, Lake County. 

Atcion by the Safe-T-Kros Drug Company, an Indiana Corporation, against 
the Zurich General Accident & Liability Insurance Company, Limited, of Zurich, 
Switzerland. Judgment for plaintiff, and defendant appeals. Affirmed. 

Frederick C. Crumpacker, Edwin H. Friedrich, and James L. Sullivan, all of 
Hammond, for appellant. 

W. W. Miller and R. R. Pyatt, both of Gary, for appellee. 

Nicuors, J. Action by appellee to recover on an insurance policy. The com- 
plaint is in two paragraphs. Appellant filed answer in general denial to both 
paragraphs. The cause was tried by the court, evidence heard, and a decision 
rendered in favor of appellee, on which there was a judgment against appellant 
for $2,412.57. Appellant filed its motion for a new trial, which was overruled, and 
this appeal followed. It is assigned that the trial court erred in overruling ap- 
pellant’s motion for a new trial, which presents that the decision is not sustained 
by sufficient evidence, and that it is contrary to law. 

The facts show that appellants issued a policy of burglary insurance to ap- 
pellee covering loss or damage to money, securities, and merchandise by robbery. 
Appellee was the owner and operator of a drug store in the city of Gary, and 
on May 10, 1926, it was robbed of a sum of money and securities in the sum of 
$2,412.57, $2,000 of which was obtained by appellee from the South Side Trust 
& Savings Bank of Gary, Ind., under two written contracts, dated May 3 and 
May 6, 1926, respectively, and which, in substance, were respectively that, in 
consideration of having received from the South Side Trust & Savings Bank 
$1,000 for the purpose of using said sum for cashing pay checks of the Illinois 
Steel Company, or the American Sheet & Tin Plate Company, or the American 
Bridge Company, or the Gary Screw & Bolt Company, or the Elgin, Joliet & 
Eastern Railway Company, or the Union Drawn Steel Company, appellee bound 
itself and its assigns to use the said funds for no other purpose but the one 
just mentioned, and agreed to return to the said South Side Trust & Savings 
Bank not later than May 11, 1926, at 10 o’clock a. m., either the cash so received 
from it or an equivalent sum in good and sufficient checks drawn by the above- 
named companies. The contract states that the purpose of the instrument is to 
show the relationship of bailee of appellee to the said South Side Trust & Sav- 
ings Bank. While the contracts were signed by Paul Friedman, we construe 
them as appellee’s contracts, Friedman being the president of appellee corpora- 
tion, and its general manager, and the money being used in the conduct of ap- 
pellee’s business. Both contracts were stamped in red ink: 
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“South Side Trust & Savings Bank. 
“Gary, Indiana, 
“Paid June 8, 1926 
“Per —————..” 

There were seven credits on the first contract, dated successively May 12, 
13, 15, 18, 19, 20, and 29, 1926, showing a balance due thereon of $500. The 
money and securities were lost without any negligence on the part of appellee. 

It is the principal contention of appellant that $2,000 of the money held by 
appellee, at the time of the robbery, was the subject of a bailment, for the loss 
of which, under the terms of its policy, it is not liable, while appellee contends 
that the transaction constituted a sale or where, as here, cash is used, a loan, 
and that the money belonged to appellee and is recoverable under the terms of 
the policy. 

The policy contains the following provision: “The company shall not be 
liable for loss or damage unless the property lost or damaged belongs to the 
assured, or unless it is held by the assured in trust or as collateral for indebted- 
ness to the assured, or is held by the assured in such capacity as would render 
the assured legally liable to the owner thereof for such loss or damage.” 

Appellant argues that, the $2,000 being the subject of a bailment, and being 
lost without negligence on the part of appellee, bailee, there would be no liability 
on the part of appellee to the bailor, and therefore that, under the terms of the 
policy that was issued, it is not liable to appellee, because appellee, bailee, was 
not legally liable to the bailor for the loss that occurred; in other words, that 
the loss was the bank’s, for which it must recover from its insurer, if any it 
has, and not the loss of appellee for which it can recover from appellant. 

[1] Of the numerous definitions of a bailment, we quote from Black’s Law 
Dictionary a definition which seems most appropriate to the situation here under 
consideration, as follows: “The test of a bailment is that the identical thing is to 
be returned; if another thing of equal value is to be returned, the transaction 
is a sale’—citing Sturn v. Boker, 150 U. S. 312, 14 S. Ct. 99, 37 L. Ed. 1093. 

The distinction has many times been made between a bailment and a loan, 
or a sale, to the effect that in a bailment the title remains in the bailor and in a 
loan the title is transferred to the borrower. If the contract into which the 
parties entered specifies that the identical thing received must be returned, then 
it is a bailment, but, if there is an option to return some other thing of equal 
value, then it is a loan or sale. 

In Lyon v. Lenon, 106 Ind. 567, 7 N. E. 311, 313, wheat was deposited with a 
warehouseman who, by agreement, had the right to return a like amount of wheat 
or its money value, and it was held that the transaction constituted a sale, the 
court saying: “If, from the circumstances, an agreement could have been in- 
ferred that the plaintiff’s wheat might be sold without keeping either that or 
any other to replace it on demand, we are unable to conceive how it could have 
been deemed a bailment. Where wheat is received under the circumstances sup- 
posed, if the dealer has the right, at his pleasure, either to ship and sell the same 
on his own account, and pay the market price on demand, or retain and redeliver 
the wheat, or other wheat in the place of it, the transaction is a sale. It is only 
when the bailor retains the right, from the beginning, to elect whether he will 
demand the redelivery of his property, or other of like quality and grade, that 
the contract will be construed to be one of bailment. Ii he surrenders to the 
other the right of election, it will be considered a sale, with an option on the 
part of the purchaser to pay either in money or property as stipulated. The 
distinction is: Can the depositor, by his contract, compel a delivery of wheat, 
whether the dealer is willing on not? If he can, the transaction is a bailment. 
If the dealer has the option to pay for it in money or other wheat it is a sale.” 

In Carlisle v. Wallace, 12 Ind. 252, 74 Am. Dec. 207, Wallace placed in Car- 
lisle’s mill 400 bushels of wheat upon the agreement that the latter was at liberty 
to mix it with his own, convert it into flour when he pleased, sell the flour, and 
appropriate the proceeds to his own use, and, whenever Wallace saw fit, he had 
the right to exact from Carlisle the same quantity of the same kind of wheat, 
or the amount of flour 400 bushels of wheat would make, or the price of wheat 
per bushel in money. It was held that, as neither the identical wheat nor the 
flour made from it was to be returned, and the wheat was to be mixed with that 
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of Carlisle’s and used by him as he pleased, the contract was one of sale and not 
of bailment. This statement of the holding in the Carlisle Case is set out with 
approval in Finch v. McClellan, 77 Ind. App. 533, 130 N. E. 13, 15, 131 N. E. 236, 
in which case a number of other authorities are cited to the same effect. The 
Finch Case also states that: “We should keep in mind that the distinction be- 
tween an obligation to return the specific thing received or of returning some- 
thing of equal value is the distinction between a bailment and a sale.” We cite 
as authorities sustaining this principle Ewing v. French, 1 Blackf. 354; Havens 
v. Church, 104 Mich. 135, 62 N. W. 149; Buswell v. Bicknell, 17 Me. 344, 35 Am. 
Dec. 262; Hurd v. West, 7 Cow. (N. Y.) 752. 

The foregoing authorities, with many others that might be cited, make clear 
that under the law no bailment takes place when the alleged bailee has the option 
either to return the article received or its equivalent in some other commodity. 
In the instant case, appellee had the privilege of returning the cash so received 
from the bank or an equivalent sum in good and sufficient checks drawn by the 
above-named companies. 

It is to be observed that the contract does not require that appellee should 
return checks for which money it had received from the bank was exchanged, 
but that he might return checks of these companies regardless of the source 
from which they were obtained. They might have been received by appellee 
in payment for real estate or goods and merchandise sold by appellee to the 
companies named. There was not necessarily any relation whatever between 
the checks which appellee had a right to return to the bank and the money ob- 
tained to be used in cashing checks issued by such companies. 

[2] The mere fact that the contract states that its purpose is to show the 
relationship of bailee of appellee to the bank is not within itself controlling. The 
nature of the transaction must be determined from the entire contract, and, if 
ambiguous, from the construction put upon it by the parties themselves. In Irons 
v. Kentner, 51 Iowa, 88, 50 N. W. 73, 33 Am. Rep. 119, a contract was held to be 
a bailment, though the parties called it a sale. In National, etc., Builder v. 
Cyclone, etc., Co., 49 Minn. 125, 51 N. W. 657, a contract was designated as a 
sale though the parties called it a bailment. To the same effect see Wright v. 
Paine, 62 Ala. 340, 34 Am. Rep. 24; Williams v. Drummond, etc., Co., 17 Tex. 
Civ. App. 635, 44 S. W. 185, 188; Heryford v. Davis, 102 U. S. 235, 243, 26 L. Ed. 
160. 

In the last case cited the court asked the question with reference to the 
contract under consideration, “What, then, is the true construction of the con- 
tract?” And then answered: “The answer to this question is not to be found 
in any name which the parties may have given to the instrument, and not alone 
in any particular provisions it contains, disconnected from all others, but in the 
ruling intention of the parties, gathered from all the language they have used. 
It is the legal effect of the whole which is to be sought for. The form of the 
instrument is of little account.” 

[3] It seems clear that, controlled by the principles above stated, the trans- 
action here involved constituted a loan and not a bailment. 

Having reached this conclusion, we are confirmed therein by the construction 
put upon the transaction by the parties as appears by appellee’s evidence on cross- 
examination, which in narrative form, so far as here involved, was as follows: 
“T borrowed that money from the bank . This amount of $2,000 was taken over 
by me to the store for the purpose of cashing checks and the handling of busi- 
ness. The $500 in checks was cashed either by this money or some other money 
that was in the store. We didn’t keep the money separated. This particular 
money I was robbed of, and just as soon as the robbery occurred I made ar- 
rangements with the bank to pay them that money back by paying $50 a day, 
and you will see the notations down there. (Credits on first contract) I started 
paying the money back on May 21. I paid them $50 and then I paid every day 
$50, and then things were in a condition where I couldn’t pay them any more. 
Then I made arrangements where the bank took a note for the balance of the 
money and that is why they cancelled these two notes. It was a custom of mine 
to borrow money. I had a certain credit or allowance. I did this right along.” 

[4] Appellant contends that there was no sufficient proof of loss, but we are 
not in harmony with this contention. The purpose of requiring such proof is to 
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apprise the insurance company of the loss that has occurred. It appears by the 
evidence that appellant made an investigation satisfying itself as to the facts, 
and, without further objection, offered a partial payment of the loss. This was 
sufficient to constitute a waiver of formal notice and proof of loss, or of any 
defects therein. Providence Washington Ins. Co. v. Wolf, 168 Ind. 690, 80 N. E. 
26, 120 Am. St. Rep. 395. 

We find no reversible error. Judgment affirmed. 

McMahan, J., not participating. 


JACKSON STEAM LAUNDRY v. AXTNA CASUALTY & SURETY CO. 
No. 28108. 
Supreme Court of Mississippi, Division B. March 3, 1930. 
Southern Reporter 478 
(Syllabus by the Court.) 

1. INSURANCE—SAFE BURGLARY POLICY HELD NOT TO AUTHOR- 
IZE, RECOVERY FOR LOSS BY MANIPULATION OF LOCK OR BY 
SAFE BEING UNLOCKED WITHOUT EVIDENCE OF VIOLENCE ON 
EXTERIOR; BURGLARY INSURANCE CONTRACT IS MEASURE OF 
INSURER’S LIABILITY. 

An insurance policy to indemnify for a loss by burglary which insures against 
“loss by burglary of the property designated * * * from within that part of 
any safe or vault to which the insurance hereunder applies as stated in Condtion 
B, occasioned by the felonious abstraction of such property from within such 
safe or vault while closed and locked by at least one combination or time lock, 
and located in the Assured’s premises as defined herein or elsewhere, after re- 
moval therefrom by burglars, after entry into such safe or vault has been ef- 
fected by force and violence by the use of tools, explosives, gas or other chemi- 
cals directly upon the exterior thereof, of which force and violence there shall 
be visible marks,” does not authorize a recovery for goods taken from any safe by 
a manipulation of the lock, or by the safe being unlocked, where there is no 
visible evidence of force or violence on the exterior or outside of the safe. The 
contract is the measure of liability. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

2. INSURANCE—“EXTERIOR,” AS USED IN BURGLARY POLICY RE- 
QUIRING MARKS OF VIOLENCE ON EXTERIOR OF SAFE, MEANS 
SURFACE OUTSIDE, AS DISTINGUISHED FROM INTERIOR. 

The word “exterior,” as used in the policy means the surface outside, as con- 
tradistinguished from “interior,” or inside. 

(For: other cases, see Insurance, Dee. Dig. § 425.) 

Appeal from Circuit Court, Hinds County, First District; W. H. Potter, 

Judge. 

Action by the Jackson Steam Laundry against Aitna Casualty & Surety 
Company. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

J. W. Cassedy, Jr., of Brookhaven, and E. G. Williams, of McComb, for 
appellant. 

Watkins, Watkins & Eager, of Jackson, for appellee. 

Erurince, P. J. 

The Jackson Steam Laundry brought suit against the AStna Casualty & 
Surety Company for $1,000 upon a certain burglary insurance policy, at the Feb- 
ruary, 1929, term of the circuit court. There was a trial, resulting in a judg- 
ment in favor of the Atna Casualty & Surety Company, the trial judge giving 
a peremptory instruction. The alleged burglary occurred on the 9th day of Oc- 
tober, 1927; the inner drawer of a safe having been rifled of cash and checks 
belonging to the Jackson Steam Laundry amounting to $2,237.10. 

It appears from the testimony of the plaintiff that the president and general 
manager of the company, on the night of October 8, 1927, closed the safe, he 
stating that he was sure the combination was turned on and the safe locked. 
The following morning, Sunday, there was an effort to telephone the president 
to call his attention to the fact that some laundry had not been delivered to a 
customer at one of the hotels, but at the time the president was not at his 
home, and his wife, who answered the telephone, did not know where to find 
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him, and called the assistant manager, who also had knowledge of the combina- 
tion of the safe. Said assistant manager went to the office of the laundry 
somewhere near 11 o’clock in the morning, and, it being necessary to get in the 
safe to get the records so as to find the customer’s laundry, he opened the safe 
and found that the inner drawer, which had been locked with a key, had been 
broken, and the money and checks taken out, and the drawer left on the floor 
somewhere in the laundry office. He testified there was some difficulty in open- 
ing the safe, as it did not open on the first effort, but both he and the general 
manager testified there were no visible marks upon the exterior of the safe, 
and no outward evidence of force or violence, or of tools, explosives, gas, or 
other chemicals having been used; the safe having evidently been opened by 
manipulating the combination of the lock. 

[1] The insuring clause in the policy, which is the key to this lawsuit and 
which is presented for construction reads as follows: “For loss by burglary of 
the property designated in Condition R, within the respective amounts of cov- 
erage therein stated as applicable thereto from within that part of any safe or 
vault to which the insurance hereunder applies as stated in Condition B, oc- 
casioned by the felonious abstraction of such property from within such safe 
or vault while closed and locked by at least one combination or time lock, and 
located in the Assured’s premises as defined herein or elsewhere, after removal 
therefrom by burglars, after entry into such safe or vault has been effected by 
force and violence by use of tools, explosives, gas or other chemicals directly 
upon the exterior thereof, of which force and violence there shall be visible 
marks.” 

It appears that this whole controversy turns upon whether there must be 
evidence of force or violence by the use of “tools, explosives, gas or other chemi- 
cals, directly upon the exterior thereof, of which force and violence there shall be 
visible marks.” Webster’s Unabridged Dictionary defines “exterior” as the “out- 
ward surface; * * * outside,” and defines “external” as pertaining to the 
“outside, outward.” 

There is no evidence in the record of any force or violence by the use of 
tools, explosives, gas, or other chemicals being applied directly upon the exterior 
of the safe, nor was there any evidence showing visible marks of violence on the 
exterior. The rule is well settled in law that, when the terms of a policy are 
ambiguous, the court will adopt that construction most favorable to the party 
who did not prepare or draw the contract of insurance. It is equally well settled, 
however, that, where the terms of a policy are unambiguous, the court will give 
effect to them where not prohibited by law, and that the court will not under- 
take to rewrite or change a policy the parties themselves have made, so as to 
protect one of the parties to the contract from his own improvidence or im- 
prudence or neglect. Brown v. Powell, 130 Miss. 496, 94 So. 457: Continental 
Casualty Co. v. Hall, 118 Miss. 871, 80 So. 335; American Life & Accident Co. v. 
Nirdlinger, 113 Miss. 74, 73 So. 875, 4 A. L. R. 871. 


[2] The identical terms used in the policy in the case at bar have not, so 
far as we are advised, been directly construed by this court, but have been con- 
strued in other states. One of the decisions similar to the present case is Blank 
v. National Surety Co., 181 Iowa, 648, 165 N. W. 46, L. R. A., 1918B, 562. In that 
case it appeared that a policy provided indemnity only against loss resulting 
from entry into safes effected by the use of tools or explosives directly there- 
upon. Entry into the safe in question was effected by working the combination 
or lock on the outer door, and was without the use of tools or explosives or 
violence of any kind. The record does not show that the phrase in the policy 
in the present case, “of which there shall be visible marks,” was contained in 
that policy, nor that the word “exterior” as used in the present policy was in 
that policy. The court, in rendering its opinion, used the following language in 
that case: “There is no apparent ambiguity in the language of the policy. The 
language of the clause above quoted excludes the idea suggested by counsel. 
The indemnity provided is against loss resulting from an entry made into the 
safe by the use of tools or explosives directly thereupon. This necessarily means 
the door or outer part thereof. The risk assumed by the insurer contemplates 
that the door of the safe shall be securely locked, and entrance therein can be 
made only by the use of tools or explosives for that purpose. This secures the 
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insurer against loss resulting from carelessness in leaving the safe door unlocked 
by persons having access thereto. The policy is not a general policy providing 
indemnity against all losses resulting from burglary, but only such loss as re- 
sults from means employed according to the terms of the policy. The language 
of the policy certainly does not contemplate indemnity in a case where access 
is gained to the inner chamber of the safe without the use of tools or explosives, 
nor against loss resulting from breaking or destroying a wooden drawer which 
would offer but indifferent resistance to the simplest tools after the outer door 
has been opened by working the combination to the lock thereon.” Blank v. 
National Surety Co., supra. The court there held that the policy did not insure 
against burglary under the circumstances stated. The same general conclusion 
and results were adopted in the cases of Maryland Casualty Co. v. Ballard County 
Bank, 134 Ky. 354, 120 S. W. 301; Brill v. Metropolitan Surety Co. (Sup.) 113 
N. Y. S. 476; First National Bank v. Maryland Casualty Co., 162 Cal. 61, 121 
P. 321, Ann. Cas. 1913C, 1170; Fidelity & Casualty Co. v. Sanders, 32 Ind. App. 
448, 70 N. E. 167. 

The appellant here relies upon the cases of National Surety Co. v. Chalkley 
(Tex. Civ. App.) 260 S. W. 216, 217, and Columbia Casualty Co. v. Rogers, 29 
Ga. App. 248, 114 S. E. 718. In the first mentioned, National Surety Co. v. Chalk- 
ley, the policy did not have in it the word “exterior” as used in the present policy, 
and the court there said that, if marks of violence appeared anywhere, it was 
sufficient, and that “no mention is made of a burglar-proof safe, in that part of 
the policy which insures appellee, and there is nothing mentioned in connection 
with the force in entering the safe being made from the outside of the safe. The 
‘special provisions,’ section 8, apply only to burglar-proof chests in burglar-proof 
safes, and the provision in section 9, as to the force being applied to the ‘exterior’ 
of the safe, has reference only to fireprooi safes or vaults. The application for 
insurance described the safe and showed that it was not burglar proof. Appel- 
lant knew exactly what kind of safe was used by appellee and knew that it was 
not burglar proof. The evidence did not show how the outer door of the safe 
was opened, and the court could not have found that it was done with a key or 
by manipulation, even if such finding had been requested by appellant, which 
was not done.” 

We do not think this case is identical with the one before us, and we enter- 
tain some doubt as to its soundness upon the facts stated in the opinion. Oz 
course, when decisions from foreign jurisdictions are cited, they are merely per- 
suasive, having no control upon decisions here. The fact that another court has 
dealt with the question and reached a conclusion deliberately upon investigation 
is always persuasive, but it is not authority in any sense of binding courts of 
other jurisdictions. 

The case of Columbia Casualty Co. v. Rogers, 29 Ga. App. 248, 114 S. E. 718, 
contains only the syllabi prepared by the court. The judgment was affirmed per 
curiam, and there is nothing in writing but the syllabi prepared by the court. 
The facts do not sufficiently appear for us to know whether it is exactly like 
the case at bar or not, but, if so, we will not follow it. 

The other cases relied upon by the appellant are not sufficiently in point 
to have any weight with the court in its decision. 

The judgment of the court below therefore will be affirmed. 

Affirmed. 


In re BEHA, State Superintendent of Insurance. 
In Re JEWELERS’ SAFETY FUND SOC. 
Supreme Court, Special Term, New York County. Feb. 20, 1930. 
240 New York Supplement 188. 

1. INSURANCE—INSURER HAD BURDEN OF PROVING THAT JEWEL- 
RY WAS STOLEN OR EMBEZZLED BY. SALESMAN TO WHOM IT 
WAS INTRUSTED. 

Burden of proving that jewelry was stolen or embezzled by salesman to whom 
it was intrusted, under the terms of the policy, rested upon insurer. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 
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2. INSURANCE—PROVISION LIMITING TIME FOR ACTION ON POL- 
ICY MUST BE CONSIDERED WITH OTHER PROVISION REQUIR- 
ING ASSURED TO EXHAUST OTHER INSURANCE BEFORE MAK- 
ING CLAIM. 

Provision of insurance policy limiting time to commence action thereon to 
period of twelve months after occurrence of loss must be considered in connec- 
tion with other provision requiring that all other insurance carried by assured 
must be entirely exhausted before any claim could be made thereunder. 

(For other cases, see Insurance, Dec. Dig. § 622[4].) 


In the matter of the application of the People, by James A. Beha, as Super- 
intendent of Insurance, for an order to take possession of the property and 
liquidate the business of the Jewelers’ Safety Fund Society. On motion to 
confirm the referee’s report wherein one Segman and another, claimants, inter- 
posed objections. 

Motion granted to extent indicated in opinion. 

Clarence C. Fowler, of New York City (Gardiner Conroy, of Brooklyn, of 
counsel), for the motion. 

Matthew J. Wheelehan, of New York City, opposed. 

Levy, J. 

On this motion to confirm the referee’s report, the objections interposed are 
those of the claimants, Segman and Abrahams. 

[1, 2] As to the claim under policy No. 42738, it seems to me that the testi- 
mony adduced on behalf of the claimants established, at least, prima facie a loss 
within the provisions of the policy insuring against “loss or damage by any and 
all risks of fire or theft and any and all risks of transportation by land or water.” 
The burden of proving that the jewelry was stolen or embezzled by the salesman 
to whom it was intrusted, under the terms of the policy, rested upon the insur- 
er, and, as no evidence in this direction was offered, it is my opinion that this 
burden was not sustained. The salesman’s disappearance is as consistent with 
his having been the victim of robbers and murderers possibly, as it is with his 
having been guilty of theft or embezzlement. With regard to the claim that the 
policy limited the time to commence an action thereon to a period of twelve 
months after the occurrence of the loss, suffice it to point out that it also con- 
tained a provision that all other insurance carried by the assured “must be en- 
tirely exhausted before any claim can be made hereunder.” The claimants did 
possess insurance in Lloyd’s, and they did not exhaust their rights thereunder 
until they settled their litigation with Lloyds in 1927. Moreover, it was es- 
tablished by uncontradicted testimony that the insurer herein waived the limita- 
tion contained in the policy by promising to make good to the claimants what- 
ever they could not collect from Lloyds. It follows that the report of the re- 
feree, in so far as it disallows the claim upon policy No. 42738, may not properly 
be confirmed. As the evidence offered with regard to this claim is unchallenged, 
the court is in a position to allow the claim without the necessity of a resub- 
mission to a referee, and the claim is accordingly allowed. 

As to the claim under policy No. 43967, the evidence satisfies me that the 
claimants failed to establish that the loss occurred “whilst such goods are out- 
side of the stores, offices or manufactories of the member.” On the contrary, 
the loss appears to have been an “unexplained shortage” in stock, and, as such, 
to fall within one of the exceptions to the insurer’s liability stipulated in the 
policy. It is unnecessary, therefore, to consider the other objections made to 
the claim. The referee’s report, as it relates to this claim, is confirmed. 

] The motion is granted to the extent indicated. Settle order. 
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MISCELLANEOUS 


ETNA INS. CO. et al. v. TRAVIS (BAKER, substituted), Superintendent of 
Insurance. 
No. 26797. 
Supreme Court of Kansas. March 8, 1930. 
285 Pacific Reporter 522. 

1. APPEAL AND ERROR—SCOPE OF APPELLATE JURISDICTION WAS 
TO REVIEW SPECIFIED ERRORS INHERENT IN JUDGMENT OF 
TRIAL COURT. 

Appellate jurisdiction as invoked to review specified errors inherent ir judg- 
ment of trial court constituted scope of jurisdiction on appeal. 


(For other cases, see Appeal and Error, Dec. Dig. § 839[1].) 


2. APPEAL AND ERROR—APPELLATE COURT DID NOT HAVE JURIS- 
DICTION TO DEAL WITH MATTERS INVOLVED IN SETTLEMENT 
AGREEMENT AND ORDERS MODIFYING INSURANCE RATES NOT 
HAVING HAD ATTENTION OF TRIAL COURT. 

Where matters involved in settlement agreement and in orders of superin- 
tendent of insurance modifying insurance rates for period covered by litigation 
and promulgating other rate orders effective for future had not had the attention 
of the trial court, it was outside scope of jurisdiction of appellate court to deal 
with such matters. 

(For other cases, see Appeal and Error, Dec. Dig. § 170[1].) 

3. CONSTITUTIONAL LAW—COURTS DO NOT HAVE RATE-MAKING 
POWERS.. 

Courts do not have rate-making powers in that their functions are judicial 
while rate making is a legislative function. 

(For other cases, see Constitutional Law, Dec. Dig. § 70[1].) 

4. INSURANCE—SUPERINTENDENT OF INSURANCE HAD AUTHOR- 
ITY TO APPROVE, MODIFY, OR CHANGE INSURANCE RATES 
WITHOUT JUDICIAL SANCTION. 

Superintendent of insurance had ample authority to approve, modify, or 
change insurance rates without judicial sanction either of Supreme Court or of 
district court. 

(For other cases, see Insurance, Dec. Dig. § 10.) 


Appeal from District Court, Shawnee County, Division No. 1; James A. 
McClure, Judge. 

Motion for amended judgment. 

Motion denied. 

For former opinions, see 121 Kan. 802, 257 P. 337; 124 Kan. 350, 259 P. 1068. 

William A. Smith, Atty. Gen., and John G. Egan and John F. Rhodes, Asst. 
we Gen., for appellant. 

Reid. Folonie, of Chicago, Ill., and Robert Stone, James A. McClure, Robert 
ie Wott, and Beryl R. Johnson, all of Topeka, for appellees. 

PER CURIAM. 

On March 3, 1930, the plaintiff insurance companies and the superintendent 
of insurance, defendant herein, by their respective counsel presented to this 
court certain matters which have ‘transpired in this cause since this court an- 
nounced its decision herein on October 8, 1927. 121 Kan. 802, 257 P. 337; 124 
Kan. 350, 259 P. 1068. It appears that following our decision the plaintiffs ap- 
plied to the Supreme Court of the United States for a writ of certiorari. This 
was denied. A%tna Insurance Co. vy. Baker, 276 U. S. 628, 48 S. Ct. 321, 72 L. Ed. 
740. It also appears that thereafter the plaintiff insurance companies, some one 
hundred and forty-nine in number, instituted proceedings in the United States 
District Court, the exact nature of which is not shown, but apparently raising 
questions affecting certain moneys impounded during the pendency of this liti- 
gation. Following these maneuvers, and perhaps because of them, the plaintiffs 
and the superintendent of insurance, by their respective counsel, negotiated a 
settlement of whatever matters were in controversy between them, which settle- 
ment included an agreement that the five insurance rate orders of the superin- 
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tendent of insurance dated January 20, 1922, which were the subject of the liti- 
gation in the cause determined by this court on October 8, 1927, should be modi- 
fied in various details and now construed to be effective as of March 1, 1922, 
and certain other insurance rates should be promulgated and made effective as 
of January 1, 1930. This settlement agreement is now submitted to us. Attached 
thereto are orders of the superintendent of insurance dated February 28, 1930, 
promulgating the modified insurance rates as agreed to by the litigants, and the 
agreement contains the following paragraph of present concern to this court: 

“It is the intention of the parties to apply to the Supreme Court of Kansas 
in the case pending there to review the rate order, for an order, judgment and 
mandate of said Court which will permit the District Court of Shawnee County 
to enter a final judgment in said case to carry out this arrangement of settlement 
as to the controversy there pending, and the parties will also apply to said 
District Court of Shawnee County, Kansas, for said purpose.” 

It is in accordance with this agreement of the parties plaintiff and defendant, 
and of their counsel, that the joint-motion is now made that this court amend 
its judgment as announced on October 8, 1927, and remand the cause to the 
district court with directions to enter judgment according to the stipulation of 
the parties dated February 18, 1930, based upon the amended orders of the sup- 
erintendent of insurance promulgated February 28, 1930. 

[1] It is rather obvious that the matters just outlined extend quite measur- 
ably beyond the scope of this court’s appellate jurisdiction. The action originated 
in the district court of Shawnee county to restrain the superintendent of in- 
surance from putting into effect the insurance rate promulgated by him on Janu- 
ary 20, 1922. That court granted the injunction prayed for by the plaintiff 
insurance companies. Our appellate jurisdiction was invoked by the state to 
review specified errors inherent in that judgment. That constituted the scope 
of our appellate jurisdiction. Nothing more. In Wideman v. Faivre, 100 Kan. 
102, 107, 108, 163 P. 619, 621, Ann. Cas. 1918B. 1168, where this court was asked 
to consider affidavits, blue prints, and photographs not presented to the trial 
court, we said: 

“This court has jurisdiction of a cause in one of two ways, by an invocation 
of its original constitutional jurisdiction in mandamus, quo warranto or habeas 
corpus, or through its appellate jurisdiction where it reviews alleged errors of 
trial courts. * * * In the latter, when we sit to review the work of a trial 
court, we are limited to the record made in that court. * * * The Supreme 
Court’s jurisdiction is invariably and exclusively original or appellate. There is 
never a confusion or blending of both. Hess v. Conway, 93 Kan. 246, 144 P. 205 
[and other citations].” 

[2, 3] The matters involved in the settlement agreement and in the orders 
of the superintendent of insurance modifying the insurance rates for the period 
covered by this litigation, and promulgating other rate orders effective for the 
future have not had the attention of the trial court. We therefore deem it out- 
side the scope of this court’s appellate jurisdiction to deal with them. Moreover, 
the courts of this state do not have rate-making powers. Our functions are 
judicial; not legislative or administrative. Rate making is a legislative function, 
and this court has consistently and scrupulously refrained from every appearance 
of exercising rate-making power. State ex rel. v. Flannelly, 96 Kan. 372, 382, 
152 P. 22; City of Hutchinson v. Hutchinson Gas Co., 125 Kan. 346, 354-355, 264 
P. 66, 57 A. EL... W357. 


[4] However, this court has no inclination to lean backwards on this im- 
portant subject. It would merely observe that the superintendent of insurance 
has ample authority to approve, modify, or change insurance rates, and he needs 
no judicial sanction of this court or of the district court to exercise the functions 
of his office. The Legislature has vested him with power, and his is the respon- 
sibility. So, too, within the limits of R. §. 75—702, and other statutory provisions 
in pari materia, the attorney general has discretionary power to prosecute, de- 
fend, compromise, and dismiss lawsuits in which the state is interested; and 
while the joint-motion to amend our judgment will have to be denied for the 
reasons outlined above, its denial should not be construed to mean a denial of 
the right of the parties to carry their agreed settlement into effect, nor as a 
restriction on the power of the district court to deal as it may be advised with 
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all such matters incidental to the main cause as have arisen since its judgment 
was entered on October 24, 1925. 

Of necessity this court must retain jurisdiction with respect to the bonds 
filed in this court pursuant to its order of November 28, 1927, for the purpose 
of dealing with matters which may arise pertaining thereto. 

It is so ordered. 
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TOPICAL INDEX 


I. Control and Regulation. 
§ 3. POWER TO CONTROL AND REGULATE. 


3—Companies are subject to oe ation, even to extent of regulating rates. Continental Ins. 
Co. v. Hurd et al. (Wash.) 

§ 4. CONSTITUTIONAL “AND STATUTORY PROVISIONS. 

4—State laws requiring foreign insurance company to pay fee for additional agents was not 
invalid as interference with individual or as class legislation, Applicant for insurance 
agency was without right to challenge validity of law, requiring license as unreasonable 
corporate regulation. Hebring v. Lee, Insurance Commissioner. * 

4—Basing premium rates for compulsory automobile insurance according to territory within 
which automobile is principally garaged held not denial of equal protection of laws. 
Brest v. Commissioner of Insurance. (Mass.) 

§ 5. AUTHORITY OR LICENSE TO DO BUSINESS. 

5—Statutes respecting licensing of foreign insurance companies do not apply to domestic 
corporations. Northwestern Nat. Ins. Co. v. Freedy, Gas Commissioner of Insurance. 

Ss 

§ 7. LICENSE FEES AND TAXES. 

7—Commissioner, suspending license of insurance company for issuing policies at inadequate 
premium rate, must notify company 10 days before revocation. Statutes permitting 
commissioner, to suspend license of insurance company on 10 days’ notice for cutting 
rates held not to deny due process, as providing insufficient opportunity for hearing. 
Statute authorizing commissioner to suspend insurance company’s license for charging 
inadequate rates merely requires fair and reasonable rate. Order suspending insurance 
company’s license after disapproval of new schedules calling for lower rates, did not effect 
right of company to issue policies under prior schedule. Commissioner, on insurance 
company’s submission of lower schedule of rates, could suspend company’s license to 
issue policies at new rates pending inquiry whether reduction would adequately cover 
risk. Continental Ins. Co. v. Fishback. (Wash.) ee 

§ 10. SUPERVISION BY PUBLIC OFFICERS OR “COURTS. 

10—Superintendent of insurance had authority - approve, modify, or are insurance rates, 
without judicial sanction, AStna Ins. Co. Travis. (Kan.) : 1354 

10—Premiums for automobile insurance may “te based in part on size, make, ‘kind, ‘and 
structure of automobile. Power of Supreme Judicial Court with respect to petitions for 
review of action of insurance commissioner in fixing premium rates for compulsory 
automobile insurance is same as in equity. Supreme Judicial Court must accept as true 
findings of insurance commissioner in fixing premium rates for compulsory automobile 
insurance not assailed by bills seeking review. Automobile owners residing in territories 
whe re higher premium rates for compulsory automobile insurance were charged held 
“persons aggrieved” entitled to bring petitions for review of insurance commissioner’s 
action. Brest v. Commissioner of Insurance. (Mass.) gttashs ‘ 

§ 12. REGULATION OF AGENTS AND BROKERS. 

12—Phrase “or other bad practices’? in statute held too indefinite to constitute basis of re- 
vocation of insurance license, Fisher v. State Insurance Roard (Okla.) 197 

§ 2%. RECIPROCAL OR INTER-INSURANCE ASSOCIATIONS. 

12 -Agent of reciprocal association has no interest in association’s funds in receiver’s hands 
“authorizing exceptions to receiver’s final report. or appeal from confirmation thereof. 
Agent for reciprocal association permitting appointment of receiver and acquiescing in 
proceedings could not on receiver’s final report challenge appointment or appeal. Under- 
writer‘s Exchange, Inc. v. Montgomery Insurance Commissioner et al. (Ind. 617 

§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR CCENTS. 

.. M7;. = APPLICATION OF LOCAL LAWS. 

17 Seralen | insurance companies which do business in state must make their business conform 
to state laws. Conditions imposed by state laws are controlling in any contracts made in 
state by foreign insurance companies. Weed v. Bank Savings Life Ins. Co. (Mo.) ....1161 

17—Foreign corporation may enjoy permissive features of statutes providing that domestic 
corporation cannot make investments or loans without insurance commissioner’s approval. 
State ex rel American Automobile Ins. Co. v. Fishback. (Wasb.) 

§ 20. LOCAL AUTHORITY OR LICENSE AND LICENSE FEES AND TAXES. 

20—-Insurance commissioner could revoke foreign insurance company’s authority to do busi- 
ness within state for not complying with order to dispose of certain investment. State 
ex rel American Automobile Ins. Co. v. Fishback. (Wash.) oe 

§ 25. CIVIL LIABILITY OF AGENTS. 

25—To rnaintain action against fire insurer’s local agent on insurance contract, it is not 
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necessary . 
(Okla.) ... «. 3 


II. Insurance Companies. 
(A) STOCK COMPANIES. 


§ 32. INCORPORATION, ORGANIZATION, AND EXISTENCE. 

32—“‘Stock life insurance company” is one in which initial capital investment is made by 
subscribers to stock and business is thereafter conducted by directors elected by stock- 
holders. Atlantic Life Ins. Co. v. Moncure. (U. S.) eae 

§ 33. CAPITAL AND STOCK. 

33—Provision of insurance code, for “‘sale’’ of capital stock of domestic insurance company to 
olicyholders, means company may agree that policyholder shall become stockholder. 
National Sav. Life Ins. Co. v. Hobbs, Supt. of Ins. (Kans.) ‘ 

§ 35. OFFICERS. : 

35—Where officer of insurance company was to receive commission on profits, losses suffered 
thereafter on policies written within year could not be considered in determining pro- 
fits. Where commission was to be paid on profits of insurance from gross profits to 
ascertain basis for figuring commission. Talbot v. Nevada Fire Ins. Co. (Nev.)......1103 

§ 36. FRANCHISES AND POWERS. 

36—Insurance corporation organized in 1869 without authority to write casualty insurance 
held unauthorized to organize subsidiary company to write casualty insurance and to pur- 
chase all stock of such company and control and manage it; “Dividend paying corpora- 
tion’; “All other subjects”. Northwestern Nat. Ins. Co. v. Freedy, State Commissioner 
of Insurance. (Wisc.) plete 

§ 41. INSOLVENCY AND DISSOLUTION. 

§ 50. ——- ASSETS AND RECEIVERS. 

50—Creditors of fire insurer assigning to trustee claim for re-insurance against marine in- 
surer could not sue trustee of marine insurer for accounting. United States Merchants & 
Shippers Ins. Co. et al v. Brenker. (N. Y.) ....... : dian 

50—Moneys paid trustee by subscribers to insurance company’s stock held not to pass to 
insurance superintendent on dissolution of company before fulfilling conditions. People 
ex rel Conway v. Metropolis ltire Ins. Co. ¥.) : 


(B) MUTUAL COMPANIES. 


§ 52. INCORPORATION, ORGANIZATION AND EXISTENCE. 

52—‘*‘Mutual Insurance Company” has no capital stock, and its policy holders constitute 
ee who in turn elect directors or trustees. Atlantic Life Ins. Co. v. Moncure. 
(U.. -$.) 

§ 57. FRANCHISES AND POWERS. 

(1). In general. 

57(1)—Town mutual insurance company, having expressly adopted standard fire insurance 
policy, was bound by law governing such policies. Wojtzak v. Hartland Farmers Mutual 
Fire Ins. Co. (Wis.) hee 

§ 61. INSOLVENCY AND DISSOLUTION. 

§ 66. ——- REORGANIZATION. 

66—Reorganized death benefit association, which took over assets and assumed liabilities 
of old association held liable on certificate issued by original association. Reincorporated 
death benefit associations levying two assessments on certificate issued by old association 
held to negative contention that provision for assuming liabilities was unlawfully inserted 
in reincorporated charter. Clause in charter of reincorporated death benefit association 
making members of_old association members of reincorporated association, held not pro- 
hibited by statute. Reincorporated death benefit association, assuming liability to members 
of old association, held liable on certificate issued by old association, where new certi- 


ate was not delivered until after member’s death. Jones v. Loaleen Mut. Ben. Ass’n. 


III. Insurance Agents and Brokers. 

(A) AGENCY FOR INSURER. 

§ 73. THE RELATION IN GENERAL. 

73—Broker, who obtained insurance policy from company’s agent and delivered it to insured. 


was agent of ‘company for delivering policy and collecting premium thereon. 
Northwestern Nat. Ins. Co. of Milwaukee, Wis. (Mo.) 

§ 76. EVIDENCE AS TO AGENCY. 

76—In action on life policy, evidence held sufficient to prove agency of insurer’s 2 30- 
hannon v. Illinois Banker’s Life Ass’n. (Mo.) $ wens ee 24 

76- ee eee by insurance commissioner were admissible in suit on fire 
policy in determining agency. National Guaranty Fire Ins. Co. v. Kind. (Tex. 

$77. ESTOPPEL TO DENY AGENCY. ee eet ee 

Lwin nr ag a — fire policy for violation of mortgage clause was 
estopped to deny authority of soliciting agent. Rapides Club v. America i 
Co. of New York (U. S.) ee ts ke te 

§ 79. DURATION AND TERMINATION OF AGENCY. 

79~—Where insurance agency contract provided for termination on 30 days’ notice, notice to 
ve sufficient would have to fix date for termination. Absence of evidence showing ter: 
mination of insurance agency justified conclusion of existence thereof. where insurance 
company introduced agency contract. Cotton States Life Ins. Co. v. Tanner. (Ark.) 

§ 80. AUTHORITY AND DUTIES OF AGENT AS TO INSURER. 

80—Contract employing insurance agent held to entitle company to cancel all policies and re- 
quire agent to return all unearn 
Ins. Co. (Ky.) 


Luthy v. 
82 
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82. ACCOUNTING BY AGENT. 


-Provision in insurance agency contract held to require agent to account to company, upon 
termination of contract, for unearned commissions upon unpaid notes or policies can- 
celled. American Ins. Co. v. Bean et al. ) 


§ 84. COMPENSATION OF AGENT. 
(1). In general. 
84(1)--That insurance companies were affiliated and had common agent, did not render 
jointly liable to broker for commissions on policies placed with them by broker. Knight 
v. Atna Life Ins. Co. et al. (Pa.) 
(2). Right to commissions, 
84(2)—Insurance agent held liable to company for unearned commissions under contract re- 
quiring return thereof on part of premium returned on cancelled aeee. Hill et al 
v. Aitna Ins. Co. (Ark.) 
84(2)—Contract employing insurance agent held not to entitle agent to commissions on 


premiums collected after termination of employment. Farmer v. AStna Life Ins. 
(Mass. ) 


8 
82— 


(6). ‘Actions for compensation. 

84(6)—Whether unambiguous contract employing insurance agent provided for general can- 
cellation of all policies solicited by agent held for court. J. V. Stone et al v. Hartford 
Fire Ins. Co. 

84(6)—Broker, who alleged placing customer’s insurance with companies under their implied 
promise to pay commission, had action against companies for canceling customer’s pol- 
icies and inducing him to place insurance directly. Broker’s statement of claim against 
insurance company, stating aggregate commission earned on policies held sufficiently 
specific. Knight v. AStna Life Ins. Co. (Pa.) 

§ 85. BREACH OF CONTRACT OF PRINCIPAL. 

85—Insurance agent not having exclusive agency could not recover commissions paid agents 
from other counties on policies within his territory. Insurance agent, under contract 
eomering him, held not entitled to damages, where company cancelled all policies. 

. Stone et al v. Hartford Fire Ins. Co. (Ky.) 

§ es EXTENT AND EXERCISE OF POW ERS OF AGENTS. 

§ 91. EFFECT OF INSTRUCTIONS TO AGENT. 

91—Insurer is bound by agent’s representations within scope of authority, though in violation 
of private limitations. Patterson v. Prudential Ins. Co. of America. (Mo.) 

§ 92. EVIDENCE AS TO AUTHORITY. 

92—Insurer held not circumscribed in defense against claim for automobile injuries because 
agent denied liability on specific ground, where agent’s authority was not proved. 
Pawlicki v. Hollenbeck. (Mich.) 

92—Evidence of agent’s power to take applications, collect premiums, and deliver policies 
does not show wanes to make insurance contracts. Patterson v. Prudential Ins. 
Co. of America. (Mo.) 

92—Soliciting agent who received and delivered policies to insured, held clothed with ap- 


ee oa to represent insurer. Calarco v. re Hancock Mut. Life Ins. 
© 


92—Evidence supported ‘findings that firm selling ~*~ 
National Guaranty Fire Ins. Co. v. King et al. 

§ 94. RATIFICATION. 

94—Evidence showing insurer had no knowledge of agent’s unauthorized insurance agree 
ment and did not ratify it did not support verdict for plaintiff. Patterson v. Pru- 
dential Ins. Co. of America. (Mo.) 

(B) AGENCY FOR APPLICANT OR INSURED. 


§ 96. CREATION OF AGENCY TO PROCURE INSURANCE IN GENERAL. 

96—Cestui que trust, obtaining insurance under deed of trust, did not become agent of 
trustor, as respects insurer’s liability under provision against additional insurance. 
Farmers’ Union Mut. Protective Ass’n. of Colorado v. San Luis State Bank (Colo.).... 

§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 

§ 98. — IN GENERAL, 

98.—Same individual may be insurance agent and broker and represent applicant. = insur- 
ance or insurance company at different times. Drucker v. Tbe et ak. (O 


98—Agent soliciting policies of automobile insurance not directed to = policy vith any 


particular company was agent of insured, not insurer. Affleck v. 

§ Ps EVIDENCE AS TO AGENCY. 

100.—Evidence held to show that one taking application for liability insurance acted as in- 
surance broker and agent for applicant. Drucker v. Dutcher et al. (Ohio.) 

§ 102. DURATION AND TERMINATION OF AGENCY. 

102—Conflicting evidence held to warrant recovery from agent of loss of automobile not 
covered by policy wrongly describing it. Insurance broker agreeing to procure insurance 
and failing to do so is liable, to principal for damage sustained by want of such insurance. 
In action against insurance agent on oral contract to procure insurance defendant’s con- 
tention that oral contract was merged in policy written held untenable. Affleck v. 
Kean. (R. I.) 

§ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 

103—Evidence held to establish that principals liable under binder issued by insurance 
agency were undisclosed. Annes v. Carolan-Graham- Hoffman, Ins. (Iil.) 

103—Broker is liable for damage resulting from placing insurance with company not ad- 
mitted to do business here, Absent finding or evidence that broker procuring fire insur- 
ance was actuated by malice in a report of loss broker was not liable to insured. 

tS 
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§ 104. AGREEMENTS TO PROCURE INSURANCE AND LIABILITY THERE- 
UNDER. 

104—Petition ce half insurance received on property jointly owned, not showing policy 
covered plaintiff’s interest or that plaintiff paid premium, held insufficient, Herrington 
v.. Presemmetem., AGG nce: doneciiaedsusnnn cub ceakenncaseus stamens amen 

104—Gratuitious attempt of automobile dealer to procure insurance at request of defendant, 
aying price of car sold third party, did not render dealer liable to defendant for non- 
easance. Automobile dealer held not estopped from recovering on draft given for price 
of car destroyed while uninsured, by having * er ame gratuitiously to insure car. Re- 
public Thrift Syndicate v. Atkinson. (Tex 

$ Ni, UNAUTHORIZED AND WRONGFUL, ACTS OF AGENT. 

111—False swearing by agent authorized to make proofs of loss eany defeats anes of 
insured. American Eagle Fire Ins. Co. v. Vaughan et al (U. 


IV. Imnsurable Interest. 


§ 114. NECESSITY IN GENERAL. 4 
114—No question of equitable insurable interest can arise when it appears insurance is 
taken out by person insured. National Life & Accident Ins. Co. v. Bridgeforth. (Ala.). 
114—Liability insurance must be supported by insurable interest in insured. Ocean Acci- 

dent & Guarantee Corporation v. Bear. (Ala.) .. 
114—Beneficiary need not have insurable interest, where ingured ‘obtained policies and paid 
premiums individually. Harrells Adm’r v. Harrell. Seen. xu. athataee mes 
114—That woman not procuring policy had no insurable interest in ‘insured’s life did not 
void policy, where she was intended beneficiary. Sims v. Missouri State Life Ins. 


Ci I ine k caergie cin cing ee in tee Occ n ee thn Ge MOREE atie Ds. 2 bo ee ca eee Cee ee EEO 
§ 115. WHAT CONSTITU TES INTEREST IN PROPERTY. 
(1). Nature and extent of interest. 
115(1)—Insured in automobile liability insurance has insurable interest, if he may become 
legally liable to others for injuries resulting from operation of automobile. Ocean 
Accident & Guarantee Corporation v. Bear. (Ala.) .... 20... c ccc ccccsctcctcccence 
115(1)—Husband and wife had insurable interest in_house, where they had estate for life 
of husband in land. Houck et ux v. American Eagle Fire Ins. Co. 
115(1)—Any interest in property, however slight, is insurable and fact that it may ‘be de- 


feated no en event is immaterial. Commercial Union Assur. Co. Ltd. v. Jass 
et al. ‘ cig Cisse ane Sis dein wiak 8 wihae @ ara Wm eae gis ale & avai ele aks COG, Cee 
(2). Persons having ‘insurable interest in general. 
115(2)—Interest of pledgee and of pledger in possession may be insured separately. Dunsmore 
v.. Preeki Pree Tia Cay | Ores nk he wee lemme os en meee sa een ane tae 
115(2)—Receiver had no insurable interest in ship against which claims were one me 
to be secured by maritime lien. Cabaud v. Federal Ins. Co.e (U 
(4). L andlord and tenant. 
115(4)—Insured occupying building under lease subject to termination of 60 days’ notice 
held to have insurable interest. Commercial Union Assur. Co. Ltd. v. Jass et al (U. S.) 
(5). Mortgagor and mortgagee. 
115(5)—Trustor’s right, in incumbered property, until actual execution of deed by trustee 
constitutes insurable interest. Farmers’ Union Mut. Protective Ass’n. of Colorado v. 
San Luis State Bank (Colo.) ave 
115(5)—-During redemption period, mortgagor, had insurable interest and was entitled to re- 
ceive insurance loss under policy carried by himself or eae for his benefit. Boyce 
v. Farmers’ Mut. Ins. Ass’n (Ia.) : Re Se ee ee eae SY, e 
115(5)—Mortgagor and Mortgagee each have interests which they may insure in separate 
policies or in single policy. Rent-A-Car Co. v. Globe & Rutgers Fire Ins. Co. 
(6). Vendor and purchaser. 
115(6)—Purchaser by deed wherein vendor retained lien for unpaid purchase price had “in- 
surable interest’”’ in property ; fire policy provision making loss payable to vendor as "ae 
interest may appear put insurer on notice that another than insured purchase: claimed 
interest; issuance of fire policy in purchaser’s name, loss payable to vendor as his inter- 
est may appear, without inquiry as to vendor’s interest, waived sole ownership pro- 
vision. Hamlet et al v. American Eagle Fire Ins. Co. (W. Va.) 
(7). Interest of husband in wife’s property. 
115(7)—Husband has insurable interest in homestead standing in name of wife with whom 
he is living. Husband and wife each have insurable interest in household furniture 
used in home, regardless of how title was acquired or ownership thereof. Basa v. 
Pierz Farmers’ Mut. Fire Ins. Co. (Minn.) 
$ 116. WHAT CONSTITUTES INTEREST IN HUMAN LIFE OR HEALTH. 
(1). In general. 
116(1)—One has unlimited insurable interest in own life. National Life & Accident Ins. 
Co. v. Bridgeforth. CIE 6 ait > a he dies ereg:h 2d die SS Ride ace es Cena Daas 
116(1)—Insurable interest does not depend on marital ‘relation or. kinship, but may exist 
where insured intends to assist beneficiary. Changing beneficiary to distant cousin with 
whom insured boarded, who was induced to pay premium by insurer’s agent, held not 
void for lack of insurable interest. Interstate Life & Accident Co. v. Frazier. (Ga.) 
116(1)—Relationship of uncle and _ nephew is insufficient to constitute insurable interest. 
Harrel’s Adm’r v. Harrel. (Ky.) ........ i 
116(1)—Aunt, who had raised insured, who contributed to Aunt’s support. held to have had 
oe interest in his life. Stringer v. National Benefit Life Ins. Co. of Washington, 
RMD. 6.2% <0 dictate ace kok © 6.68 8 bn Sk AAG) Signe Ae ed bate eel a ei ae eee 
116(1)—Fiancee had insurable interest in life of betrothed. " Existence of engagement of 


marriage was good consideration to support Sones of fiancee as encpeiae North- 
ern Life Ins. Co. v. Burkholder et al. (Ore.) Sai aa 
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(5). Creditors. 


116(5)—Creditor has insurable interest in debtor’s life and may be beneficiary of life policy 
issued by company operating under assessment plan. ong v. Montgomery et al. 


(Mo 

§ 118. INSURANCE WITHOUT INTEREST. 

§ 119. — WAGERING POLICIES IN GENERAL. 

119—-Issuance of life policy to one without insurable interest who pays premium for chance 
of collecting, is invalid. Home Life Ins. Co. of New York v. Masterson et al (Ark.> 

§ 122. ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST 

122—-Assignment of life policy to one not having insurable interest is objectionable as wa- 
ger contracting done as cover for true transaction. Home Life Ins. Co. of New York 
v. Masterson et al (Ark.) 

V. The Contract in General. 

(A) NATURE, REQUISITES AND VALIDITY. 

§ 124. NATURE OF CONTRACT. 

124—Life insurance policy is nonnegotiable chose in action with right to receive certain sum 
in future on happening of certain contingencies. Kothe v. Phoenix Mutual Life Ins. Co. 
(Mass. ) 3 


124—Life insurance ‘is matter of contract, and such contracts are creatures of voluntary 
assent or agreement. Cook v. Lamar Life Ins. Co. (Miss.) 
§ 125. WHAT LAW GOVERNS. 
(2). Place of contract. 


Place of contract if where final act occurs which makes insurance contract binding. 

Where application for life policy in foreign corporation provided there should be no 
liability until policy should be delivered, contract became effective when_ policy was 
tas. Co " ty and hence was governed by state laws. Weed v. Bank Savings noe 
Ins 

$22 EXISTENCE AND CONDITION OF SUBJECT MATTER. 

12 7! A pplicz ation provision that insurance should be in force from a aac ye held nullified 
by ear es . ere nondisclosure of health facts. New York Life Ins. Co. v. 
ay , 


125(2) 


127—Insurance contract may cover property not in existence at time, if intention to do so 
appears. Globe & Rutgers Fire Ins. Co. v. Baylen Street Wharf Co, (U. S.) 1200 
127—Instruction that plaintiff suing on life policy was not obligated to inform insurer of 
change in insured’s condition, unless he knew he was beneficiary, should have been given. 
Applicant knowing of change in health for worse before policy becomes effective has 
duty to disclose it. Cummings v. Connecticut General Life Ins. Co, (Vt.) 715 
§ 129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL. 
129—Soliciting agent cannot bind insurer by agreement that life insurance premium shall 
be applied in payment of personal debt. Allen v. Metropolitan Life Ins. Co. (Minn.) ..1160 
129—Agent’s receipt detached from industrial policy containing provision providing for pay- 
ment, if insured died before poticy was issued, did not warrant plaintiff in assuming 
agent could make contract to pay, laintiff’s son died before ordinary life policy was 
issued. Patterson v. Prudential Th ‘= of America. (Mo.) 891 
§ 130. arr ICATION OR OFFER AND ACCEPTANCE. 
2). Necessity of acceptance and approval. 
130(2)—Relationship of insured and insurer does not exist until applicant cannot sue before 
issuance. Benefit: Society and old line insurance companies cannot be sued on contract 
until after contract is completed. Lewis v. Brotherhood of Locomotive Firemen and 
Enginemen. (Ala.) . 
130(2)—Application becomes binding only when insurer accepts risk. 
vw. Peral, (Ten) ... 
(3). What. constitutes acceptance. 
130(3)—Acceptance must be actual. Victory Life Ins. Co. v. Ferrell. (Tex.) 
(4). Effect of delay. 
130(4)—Insurer’s delay in action on application will not in itself raise presumption of 
acceptance of risk. Victory Life Ins. Co. v. Ferrell. (Tex.) 
§ 131. VALIDITY OF ORAI CONTRACTS. 
(1). In general. 
131(1)—-Insurance contract may be either oral or in writing, or partly in writing and partly 
oral, American Eagle Fire Ins. Co. v. McKinnon. (Ariz.) 
131(1)—Parol contract of insurance is valid and binding in absence of statute. If minds of 
parties have met on essentials of insurance agreement, it does not matter whether form 
of contract is written or oral, if essential terms are fully specified. Royal Indemnity Co. 
v. Goodman et al. (Ohio) 
131(1)—Insurance contract on proof of all required elements was enforceable though not in 
writing. Western Insurance Company v. Weiner. (U. S.) 
2). Authority of agent. 
131(2)—Solicitor employed to secure automobile owner’s association members held tinder evi- 
dence unauthorized to conclude oral accident insurance contract in behalf of insurer. 
Myers v. Anti-Automobile Thief Ass’n. (Kan.) 


131(2)—Local agent of foreign insurance co ampeny may bind ‘such company by oral contract 
of fire insurance. McNabb v. Niagara Fire Ins. (Mo.) 


§ 132. BINDING SLIPS OR MEMORANDA. 


132—Court construing receipt must look to four corners thereof. 
Ins. Co. of America. Mo.) 


132—"Binding receipt” for first premium, which made insurance effective, provided applica- 
tion was accepted, gave insurance company absolute power to reject application. No re- 
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covery could be had for death of rejected applicant, under premium receipt making in- 
surance effective, subject to acceptance of application. Brancato v. National Reserve 
Life Ins. Co. (U. S.) 

32—Certificate reciting freight insurance under designated policy, free of particular average 
under 3 per cent. unless vessel was stranded, etc., held not complete contract of insurance 
against stranding. New York & Oriental S.-S. Co. v. Automobile Ins. Co. CU. &) 

§ 133. FORM AND REQUISITES OF POLICY. 

(1). In general. 

133(1)—Approval by state insurance commissioner of form of policy as in accordance with 
insurance law is somewhat persuasive. Drogula v. Federal Wife Ins. Co. (Mich.) 

133(1)—Marine insurance certificates stating they are subject to conditions of policy, and 
not specifying risk insured a 7“—" “ S complete insurance contracts. Brandyce v. 
Globe & Rutgers Fire Ins. Co. 

133(1)—Query whether rider sad K. aaabis policy limited to fire and containing com- 
a aon of sous constituted contract. Houston Oil & Transport Co. v. A®tna 

0. ) 

133(1)—-Prescribed statutory details regarding form and content of standard fire insurance 
policies are mandatory. Though town mutual fire insurance company may have delivered 
standard fire policy not in form prescribed by statute, policy was nevertheless + ne 
Wojtzak v. Hartland Farmers’ Mutual Fire Ins. Co. (Wis.) 

(2). Style and size of type. 

133(2)—Benefit provision in bold-face type, with exception in light-face type, all embodied in 
one eae: was sufficient compliance with statute. Drogula v. Fe eral Life Ins. Co. 
(Mich. ) 

133(2)—"E xception” in statute requiring exceptions in insurance policies to be * printed with 
same prominence as benefits, means exclusion of risks pt ome generally insured 
against. Where insurer, by direct statement in accident policy, incurred liability for 
specific risks only, statute requiring exceptions to be printed with same prominence as 
benefits did not apply. Kirkby v. Federal Life Ins. Co. (U. S.) 

§ 134. age ACCOMPANYING POLICY. 

(2). Necessity of attaching copy of application. 

134(2)—Law requiring policy to contain entire contract held or to eee for 
reinstatement. New York Life Ins. Co. v. Rosen et al. (N. 4 

§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 

(2). Sufficiency and effect of delivery. 
eae of liability policies to broker procuring insurance on condition that he be 
Drucker v. Dutcher et al. 


Nay: Effect of condition as to delivery while insured is in good health. 

136(4)—Under policy relieving insurer unless on date thereof insured was alive and in sound 
health risk commenced on date of policy if insured at beginning thereof was not affected 
with disease materially increasing risk. National Life ‘ Accident Ins. Co. v. Bridge- 
forth. (Ala.) 

136(4)—Requirements of good health at time of issuance held inapplicable to policy issued 
in lieu of policy previously issued and destroyed by fire. National Life & Accident 
Ins. Co. v. Robinson. (Ark.) 

136(4)—Provision that life policy should be ineffective, unless insured was in sound health at 
time policy was delivered, was valid, where there was neither medical examination nor 
inspection. Insured’s tubercular condition at time of delivery would prevent recovery, 
where there was no medical examination or inspection, Prudential Ins. Co. of America 
v. Hodge’s Adm’x. (Ky.) . 

136(4)—Provision that policy should not become effective until delivered while ‘insured was 
in good health was valid, but may be waived. Insurer cannot deny liability for breach 
of stipulation requiring insured to be in good health when policy is delivered, unless 
poor health contributes to death. Bohannon v. Illinois Bankers’ Life Ass’n. (Mo.) 

136(4)—Breach of provision as to consulting or being treated b - = sician after medical 
examination is valid defense to policy. ew York Life Ins. P Griffith et al. (U. S.) 

§ 137. PAYMENT OF PREMIUM OR DUES. 

(1). Necessity of payment to bind company. 

137(1)—Life policy never became effective as contract, where delivery, though tendered by 
local agent, was refused because premium was not paid. Allen v. Metropolitan Life Ins. 
Co. (Minn.) 

137(1)—Provision in fire policy that it should not become effective until premium was paid 
was valid. Fire policy provision relating to suit to collect premium not paid within 30 


days did not make inoperative provision policy was ineffective until premium was paid. 
Tyler Mut. Fire Ins. Co. v. Ellington. (Tex.) .... 


137(1)—Insurer may withhold authority from agents to give ‘credit for premiums, and 
grant such authority on conditions as that notes be taken. Local agent’s authorizatiov 


- extend credit on premium notes did not authorize acceptance of oral promise. Dodd 
4Etna Life Ins. Co. (U. S.) 5 


137(1)—Policy provision - drawing of premium drafts held not inconsistent with 
provision that policy shall not become effective until first premium is —_. 


Life Ins, Co. v. Roewe. (U. S.) 
§ 138. VALIDITY IN GENERAL. 
(1). In general. 


138(1)—Mutual benefit association’s constitutional provision against public policy is unen- 
forceable. Central Texas Mut. Life Ass’n. v. Beaty et al. (Tex.) 
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§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general. 

141(1)—Signing of application for preliminary hail insurance by local agent on behalf of 
insurer was approval thereof and waiver of any omissions or defects. Wright v. Pro- 
vidence Washington Ins. Co. (Kan.) .. 

141(1)—Provision that policy should not become: effective until delivered while insured was in 
good health was valid, but may be waived. Insurance agent, authorized to solicit in- 
surance, collect premiums, and deliver policies, may receive notice of breach of condi- 
tion which will bind insurer by waiver. Bohannon vy. Illinois Bankers’ Life Ass’n. (Mo.) 

141(1)—Solicitation of insurance and delivery of policy knowing insured was in ill health 
waived policy requirement as to good neal of insured on delivery of policy. Calarco 
v. John Hancock Mut. Life Ins. Co. (N. 

141(1)—Insurance company’s delay in iid did not create insurance contract by estop- 


pel, where applicants were notified in due time of rejection of application. Brancato v. 
National Reserve Life Ins. Co. (U. 


(2). Payment of first premium. 
141(2)—Act of insurer’s soliciting agent in delivering life policy without collecting first 
premium was insurer’s act, notwithstanding provisions in application and policy to con- 
trary. Lamar Life Ins. Co. Vv. Kemp. (Miss.) 
141(2)—Insurer did not waive provision policy should not become effective until premium 
was paid by deilvering policy dated ahead. Fire insurer had right to rely on provision 


liability would not begin until insurer paid premium though it delivered policy. Tyler 
Mut. Fire Ins. Co. v. Ellington. (Tex.) 


141(2)——Agent’s unauthorized acceptance of oral promises to pay premiums in certain cases 
held not to authorize recovery on policy delivered without collection premium or taking 
note. Dodd vy. Aitna Life Ins. Co. (U. S.) 

141(2)—Whether solicitor’s agency for foreign insurance company accepting applications 
from him is special or general must be determined under general law or agency. Solicit- 
ing agent held not authorized to waive payment of first premium for life insurance 
policy, Insured held not misled or prejudiced by soliciting agent’s delivery of policy 
without payment of first premium. A®tna Life Ins. Co. v. Roewe. S.) 

(4). Estoppel of insured. 

141(4)—Countersigning of policy was waived, if insurer delivered it without being counter- 
signed and insured accepted it. Continental Casualty Co. v. Monarch Transfer and 
Storage Co. (Mo.) 

141(4)—Where insured did not plead or prove facts excusing him for not knowing contents 
of fire policy he could not claim anything because of ignorance of provision. Where two 
provisions of fire policy, are not inconsistent, they must be given effect. Tyler Mut. 
Fire Ins. Co. v. Ellington. (Tex.) 

§ 143. REFORMATION. 

(1). Grounds of reformation in general. 

143(1)—Equity may reform instrument for mutual mistake or mistake of one party ac- 
companied by other's fraud or inequitable conduct. Insurer’s approval of application 
and issuance of policy, though policy is mistake was different from, that applied for, 
constituted antecedent agreement as regards right to reformation. Columbian National 
Life Ins. Co. v. Black (U. S.) 

143(1)-—Insured held entitled to reformation of fire policy to include insurer’s acknowledg- 
ment of chattel mortgage, where insured notified soliciting aoent of existence thereof. 
Rapides Club v. American Union Ins. Co. of New York. (U. S.) sisegnsig dias 

143(1)——Fire policy not expressing parties manifest intent may be reformed. Equity court 
cannot make new or substantially pinnae contract for parties to fire policy. Connec- 
ticut Fire Ins. Co. v. McNeil. (U. yoohcce steve ahs 


(3). Fraud and mistake in aes 
143(3)—Insurance policies may be reformed for mutual mistake. Harrel’s Adm’r v. Harrel. 
Ky.) 


y- 

143(3)-—Proof of mutual mistake must be of most satisfactory character to warrant reforma- 
tion. Failure to read agreement is not complete defense in action for reformation. In- 
surer erroneously using part of form for endowment policy in policy issued on applica- 
tion for ordinary life plan, and for which ordinary life premiums were paid could have 
policy reformed on ground of mutual mistake, or insured’s fraud. Columbian National 
Life Ins. Co. v. Black. (U. S.) ... 

143(3)—Equity will reform insurance policy to show transfer which was not indorsed thereon 
by reason of mutual mistake. Mutual mistake in failing to transfer insurance policy 
to partnership warranted reformation after loss. Hutchings et al v. Caledonian Ins. Co. 
of Scotland. (U. S.) 

143(3)—Conclusion as to mutual mistake in execution of rider to me 
owner held warranted. Globe & Rutgers Fire Ins. Co. v. Skansi. 

(8). Right to reformation. 

143(8)—Insured failing to read accident policy was not entitled to reformation - ground of 
misrepresentations by solicitor. Drogula v. Federal Life Ins. Co. (Mich. 

143(8)—Insurer, which by mistake issued, ordinary life policy using part endowment 
form, was not barred from reforming policy after 20 years by acquiescence in error, 
where it called insured’s attention to mistake and accepted only ordinary life premiums. 
Columbian National Life Ins. Co. v. Black. (U. S.) 

§ 144. MODIFICATION. 

(1). In general. 

144(1)—Oral change in written insurance contract when founded on sufficient consideration, 

is valid. Statute prescribing standard form of policy does not prevent amendment of 
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policy, where amendment does not contravene statute. Oral agreement whereby 
written contract insuring yard cotton against fire was extended to include all cotton 
ginned by insured including platform cotton, held effective to enlarge policy’s terms. 
American Eagle Fire Ins. Co. v. McKinnon, (Ariz.) 
(2). Powers of agents and brokers. 
144(2)—Representation to insured of insurance agent having general authority to issue 
policies and make indorsements, that original policy covered addition to building, without 


necessity for alteration held binding on insurance company. Globle & Rutgers Fire Ins. 
Co. v. Baylen Street Wharf Co. (U. S.) 


on CNet Lachenle et ede aWin eee eweuN oat eees 1200 
§ 145. RENEWAL. 

(1). In general. 
145(1)—Policy in force at time of loss is policy which measures rights of parties. American 

Ene: Co. Hi Weeebteie GE ak CRED oo as cco ca cence ccarescendanen esis senmusaeg eat quseba 746 
145(1)—Insured’s rights under renewal agreement attached as though original, policy con- 

tinued for another year, where renewal of fire policy was authorized. St. Paul Fire & 

Wao Ts Ce We tN CRED cin cc cccuahecenchbavenvesscneg es boats tanec sae ae — 

(2). Powers of agents. E 
145(2)—Insurer, through agent, may renew fire policy by parol, and renewal is presumed 

on same terms as original policy. St. Paul Fire & Marine Ins. Co. v. Stell (Tex.) 97 
(B) CONSTRUCTION AND OPERATION. 

§ 146. een ans GENERAL RULES OF CONSTRUCTION. 
(1). n general. 
146(1)—Intention of parties governs construction of policy, which court has no authority 

to change. Cook v. Continental Ins. Co. (Ala.) ........... a : 57 
146(1)—Construction of insurance policy is governed by rules which usually control other 

contracts.’ Mauck v. Northwestern Nat. Ins. Co. of Milwaukee, Wis. (Calif.) a 
146(1)—Insurance policy should be so construed as to effectuate purpose designated ambiguous 

provisions of policy must be fairly construed in favor of Veneliclary. Indemnity should 

be enforced in accordance with contract, not clearly excepting accident insurance risk 

from risks assumed by insurer. Price v, Prudential a Co. of America. (Fla.) ...... 557 
146(1)—Court will not change evident meaning of insurance contract and make new contract 

for partics me contract is not ambiguous. Hartford Live Stock Ins. Co. v. Everett 

et al. WD. Cainena ns se aens sos cpaclne 6b eeer es aide eh eee e & Leue ap had ER eee cue eee 
146(1)—Court must construe insurance contract as written and give effect to language em- aad 

ployed, and cannot make new contract for parties. New Amsterdam Casualty Co. v. 

Weeneel, GRIN Nace etic Sa OSs AG a Gree is ap ka ee we he ee hase eh ae coe oe ede 377 
146(1)—Language of life policy designating beneficiary is treated as testamentary. Sims 
; d one wus Fe a a rE Sp ORO ne ee ix Sea 901 
46(1)—Insurance policies are contracts to be interpreted like other contr: ‘ 

Guana Co. v. Globe & Rutgers Fire Ins. Co. (~ MDL ia une Per Ore ca Les — 552 
146(1)—Exceptions and reservations in policy must be given effect. Parry et al v. Mary- 
saettte ao yr . ¥. sans a ae gate aie wha gore ie ano scsi ss saa cach aan 833 

—Language of policy, w clear, show! construed in plain sen 

by insurer. Collabolletta v. Travelers Ins. Co. (N. Y. sity wah = saat ae ee 
146(1)—Court must first determine under unambiguous language of policy what loss insur 

against was. Hesse v. Travelers Ins. Ce. COW) 62 osc iesic et ieecdecea ces 023 
146(1)—If | ype os courts must construe clause of automobile policy in harmony with other 

parts of contract. Stoops v. First American Fire Ins. Co. (Tenn.) ........ 
146(1)—Policy constituted single agreement, and should be considered as whole, where 

single premium was charged, Great Southern Life Ins. Co. v. Jones. (U. S.) chee 
sa omg: < insurance —— bo construed as rs provisions in rider, when 
in conflict wi rovisions of polic roper, govern. agne i i 
Ocean Accident k Guarantee Corporation Ltd. (U. S.) Se eee 847 


146(1)—Unambiguous terms of insurance contract are taken in plain, ordinary, and popula: 
sense. United States Fidelity & Guaranty Co. v. Guenther, *U "S. ee 
146(1)—Rights arising from accident policies must be determined with careful reference to 
146 wine — policy. —— ees Accident Co. 
)—Fire policy must be construed as whole. Johnson v. Inland 
Fire Ins. Co. CRON hiss ce Seo ha Esau euawdd py swa Ge wok eka ee _— 
(2). Language of policy. 
146(2)—Insurer’s constitution and by-laws requiring payment of dues on 1st of month 
with ten days grace permitted payment on 11th, day. Provision of insurer’s constitution 
and by-laws, permitting payment of dues ten days after Ist. of month, prevails over 
ecctions requiring payment by tenth day. United Order of Good Samaritans v. Grigsby 
ORD. a. sawp rs cbhe xs bb ve soe dee tea dak ae yee oe te 
146(2)—Courts must not create ambiguity in policy. 
(3). Liberal or strict construction. 


as gy) lg construed favorably to insured in case of doubt. Cook v. Continental 


146(3)—Insurance contracts or ambiguous clauses therein are liber. ed in insured’s 
favor. Life & Casualty Ins. Co. of Tennessee v. Runes Cain a hae 
146(3)—Insurance eve = should receive liberal and reasonable construction in favor of 
beneficiaries. If doubt existed as to construction of life insurance contract, it should be 
interpreted against insurer drawing contract. Fowler v. Unionaid Life Ins. Co. (Ark.) 
146(3)—Forfeiture provisions must be strictly construed against insurer and inter] retation 
most favorable to insured or other claimant adopted in case of ambiguity. Witherow v 
United American Ins. Co. of Pennsylvania. (Calif.) ‘ c 


146(3)—Insurance policy should be so construed as to effectuate purpose designated ambiguous 
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provisions of policy must be fairly construed in favor of beneficiary. Price v. Prudential 
Ins. Co. of America. (Fla.) 
146(3)—Insurance certificate, issued by railroad to employee, covering accidents while in ser- 
vice of company and on duty, should be liberally construed. Chicago & E. I. Ry. Co. 
v. Schraeder (Ind.) 
146(3)—Ambiguous language of policy must be construed most favorably to insured. Fidelity 
Health & Accident Co. v. Holbrook. (Ind.) 
146(3)—Ambiguous accident insurance policy should be construed most liberally in favor of 
insured. Inter-Southern Life Ins. Co. of Louisville, Ky. v. Bowyer. (Ind.) 
146(3)—Provision in insurance policy for forfeiture on. account of promissory warranty or 
condition subsequent being for insurer’s — must be strictly construed. Hartford 
Live Stock Ins. Co. v. Everett et al. (Ind.) 
146(3)—Rule that insurance policies are construed most strongly against insurer does not 
ordinarily apply to mutual insurance companies. Rickel v. Republic Mut. Fire Ins. 
Co. _ (Kan.) 
$46(3)—Limitations and conditions in policy expressed in restrictive language will not be 
applied, unless their language plainly requires such construction. New Amsterdam 
Casualty Co. v. Pickrell. (Ky.) . 
146(3)—Insurance policies will not be construed most strongly against insurer, but in accord- 
ance with intention of parties a from entire instrument. Brownstein v. New 
York Life Ins. Co. (Md 
146(3)—Automobile policy is construable in favor of assured, ‘and. exceptions to general liability 
are construed against insurer. Pawlicki v. Hollenbeck. (Mich.) ... 
146(3)—Insurance policies are construed most favorably to insured. Berlau v. Metropolitan 
Life Ins. Co, (Mo:) 
146(3)—Ambiguous insurance policy, reasonably susceptible to two interpretations, 
be given one more favorable to assured. Bennett v. Providence Fire Ins. Co. (N. C.) 
146(3)—Fire policy will be held to cover articles clearly covered by insurance clause and not 
clearly excluded by exemption clause; fire policy will be strictl — against insurer 
which prepared it. Coad v. London Assur. Corporation. (Neb 
146(3)—Insurance contract must be construed to give effect to Sa of —. and 
effect given to all its provisions. Finery Silk Stocking Co. v. AStna Ins. Co. (N 
146(3)—Language of policy, will be construed in favor of insured and inter retation giving 
greatest indemnity will be preferred. Parry et al. v. Maryland Casualty Co. N. Y.) 
146(3)—Ambiguities in contract must be interpreted favorably to insured. Hampe v. Metro- 
politan Life Ins. Co. (Mo.) 
146(3)—Insurance contract provisions, in case of ambiguity, ‘will be viewed in light most 
favorable to insured. Interpretation of life insurance contract working forfeiture must 
be avoided if possible. Brams v, New York Life Ins. Co.. (Pa.) 
146(3)—Mutual benefit association’s constitutional provision in nature of clauses of defeasance 
must be strictly construed in favor of insured. Central Texas Mut. Life Ass’n. v. 
Beaty et al. (Tex.) et : : cate : icin es 
146(3)—Ambiguous policy is construed most strongly against company and in favor of in- 
sured. Southern Travelers’ Ass’n. v. Wright (Tex.) . ; 
146(3)—In construing insurance contracts, where meaning is doubtful, benefit of doubt is 
given insured. Grand Lodge, Colored Knights of Pythias of Texas v. Moore. (Tex.) 
146(3)—-Doubt as to expressions used in policy must be construed in favor of beneficiary. 
Federal Life Ins. Co. v. White. (Tex.) cnet 
146(3)—Policy will be construed most = to insured to avoid forfeiture. Great 
Southern Life Ins. Co. v. Jones. (U. S.) é ae eset : 
146(3)—Policy is construed most saniners against insurer. Commercial Union Assur. Co. 
Ltd. v. Jass et al. (U. S.)”... 
146(3)—Ambiguous insurance contract is construed most favorably to insured. United 
States Fidelity & Guaranty Co. v. Guenther. (U. S.) 
146(3)—Ambiguities in policies prepared by insurer are a in insured’s favor. Globe 
& Rutgers Fire Ins. Co. v. Baylen Street Wharf Co. (U. S.) . eee 
146(3)—Insurance policy should be construed liberally in see of insured and strictly 
against insurer. Copen v. National Ben Franklin Fire Ins. Co. (W aces 
146(3)—Policy should be most liberally construed in insured’s favor. Milam v. Norwich 
Union Indemnity Co. (W. Va.) 
146(3)—Fire policy should be construed so as to validate it, if provision for invalidation by 
foreclosure proceedings be ambiguous. Millard et al. v. North River Ins. Co. et al. 
(Wis.) ee 
(4). Standard policy. 
146(4)—Words used in_standard form of policy _ <eeee to have been used in their 
ordinary meaning. Tong v. Montgomery et al. 
§ 147. WHAT LAW GOVERNS. 
(1). In general. 
147(1)—Rights under life insurance policy held not determinable by laws of state where in- 
surer had home office. Hoskins v. Hoskins (Ky.) i eee ects 
(2). Place of contract. 
147(2)—Insurance contract is interpreted by law of place where made. Under fire policy 
covering merchandise dependent for validity on local agent’s countersignature and 
delivery, place of_contract is where agent countersigns and delivers policy. Kustoff v. 
Stuyvesant Ins. OO MN sok cca Ciate de wraps Saket Meme ah tia) ec ha ean 
§ 150. MATTER ON MARGIN OF OR SLIP ATTACHED TO POLICY. 
150—Indorsement in ink, on standard fire policy issued by town mutual company, on top of 
back of policy immediately over describing or indorsing portion, held not part of policy. 
Wojtzak v. Hartland Farmers’ Mutual Fire Ins. Co. ( 
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§ 251. CONST RUING FOCESEER POLICY AND ACCOMPANYING PAPERS. 
1). n general. 
151(1)—That insurance policy should receive liberal and reasonable construction in bene- 
ficiaries’ favor does not justify selecting certificate or application alone, where parties 
agreed that application, certificate, and by-laws constituted contract. Fowler v. Union- 
aid Life Ins. Co. (Ark.) 7 Clee 
151(1)—Provisions of insurance application and paymaster’s order held part of “terms of 
policy” within meaning of expiration clause. Stanford v. Provident Life & Accident 
Insurance Co. (Tenn.) . . rere ee te 
151(1)—All appropriate provisions of cargo policy, not excluded by certificate of freight 
insurance thereunder, including one-year limitation for suit, are part of, contract. Recital 
that certificate represents policy and references to liability under certificate held not to 
indicate intent to substituté certificate, for marine policy, Marine policy, including one-year 
limitation for suit, held part of insurance contract originally made by binder. New York 
& Oriental S. S. Co. v. Automobile Ins. Co. (U, S.) 
(2). Application as part of the contract. 
151(2)—Court must construe policy and application provisions to; 
mium due dates. Hampe v. Metropolitan Life Ins. Co. (Mo. 
§ 152. CONSTRUING STATUTES AND CHARTER, BY-LAW 
SURER AS PART OF POLICY. 
(1). Charter and by-laws. : q 
152(1)—Policy must specify whole of contingency insured against, including exceptions, and 
general language of policy cannot be limited by by-laws. International Travelers Assn. 
v. Francis. (Tex.) see 
(3). Statutes and ordinances. a i , ; 
152(3)—Liability insurance bond required of carrier held statutory bond, binding insurer in 
accordance with statute. Crozier v. Hawkeye Stages Inc. et al. (Ia.) .... 3 ’ 
152(3)—Policy or rider not approved by superintendent is invalid only to extent of conflict 
with statute. Metropolitan Life Ins. Co. v. Conway, Supt. of Ins. (N. Y.) 
152(3)—-Statute specifying standard provision for liability policy cannot be var 
sistent contractual provisions. Brustein v. New Amsterdam Casualty Co. aay is 
152(3)—Statutory provisions, affecting insurance should be treated as part of policy. Great 
Southern Life Ins. Co. v. Jones. (U. S.) . 
152(3)—South Dakota statutes become integral pa 
pisil v. National Fire Ins. Co, of Hartford, Conn. (U. S.) 
t£3¢€3)—Ordinance making it unlawful to repair frame building 
per cent constitutes part of fire insurance contract binding insurer; presumption is that 
parties contract with reference to existing statutory limitations and requirements. 
Citizens’ Ins. Co. v. Barnes et al (U. 
152(3)—-Where state was incorporated into 
became contract for benefit of party injured. 
America. (Wisc,) ssires a a ie 
§ 155. EVIDENCE TO AID CONSTRUCTION. 
155—Where language of life policy is ambiguous, if it is not presumed that legislature in_pre- 
scribing incontestable clause intended language to be construed favorably or unfavorably to 
either party. Chicago Nat. Life Ins. Co. v. Carbaugh. (IIl.) a E 
§ 156. PARTIES TO CONTRACT AND RELATIONS BETWEEN THEM. 
(1). In general. 
156(1)—Designation of both seller and buyer as assured held not affected by other provisions. 
“‘Assured” means those to be indemnified and may be singular or plural. Rent-A-Car 
Co. v. Globe & Rutgers Fire Ins. Co. (Md.) ... ao veltoa nae 
i86(1)—Payee of automobile purchase note indorsing same to finance company as guarantor 
held not covered in insurance policy indemnifying finance company and indorsers of 
notes. Persons not parties to contract of insurance are not entitled to strict construction 
of language against insurer in determining whether contract was made for their benefit. 
National Fire Ins. Co. of Hartford, Cann. v. Maddox et al (Mo.) ee : 
156(1)—In determining heneficiary under life policy, intention of parties, and especially 
insured’s intention indicated by circumstances, governs. Sims v. Missouri State Life 
Ins. Co. (Mo.) TN 
156(1)—Employee not employed when group insurance was issued and incapacitated after five 
months, held “new employee,” requiring six months’ service before covered. Group 
insurance policy held to cover only employees actually working when policy became ef- 
fective and absent employees after return in good health. Employee incapacitated after 
five months’ service, but receiving wages subsequently, held not within group policy cover- 
ing employees only after six months’ service. Insurer’s delivery of group certificate 
without inquiring whether assured was still employed held not waiver of defense based 
on lack or required service. Arment v. Metropolitan Life Ins. Co. a pe 
§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIR 
CAUSE OF LOSS. a oO: Ca 
§ 163. DESCRIPTION OF PROPERTY. 
(2). Additions and new structures. 
163(2)—Windstorm policy covering boathouse “with adjoining and connecting additions” 
excluding temporary or board roof additions or buildings in process of construction, 
covered addition constructed after execution of policy. Globe & Rutgers Fire Ins. Co. 
v. Baylen Street Wharf Co. (U. S.) 


$ 163%. IN GENERAL. 
163%—Cottonseed meal held not covered by mutual company’s insurance policy covering 
“grain” in granary. Rickel v. Republic Mut. Fire Ins. Co. (Kan.) .. 
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1633%4—Fire policy will be held to cover articles clearly covered by insurance clause and not 
clearly excluded by exe om, clause; fire policy will be strictly construed against insurer 
which prepared it. Coad v. London Assur. Corporation. (Nebr.) 

163%4—Burglary policy, defining “property” as articles belonging to insured or _insured’s 
relatives permanently residing with him, covered wife’s jewelry. Rosen v. Royal In- 
demnity Co. (N. J.) 

1634—Insurer is not liable for mistake in description of property by agent who was insured’s 
agent for purpose of selecting cummeny to write policy. Affleck v. Kean. (R. I.) 

§ 175. COMMENCEMENT OF RISK 

175—Risk under life policy commences on completion of contract, whether completion occurs 


on approval of —. payment of premium or delivery of policy. ational Life 
& Accident Ins. Co. v. Bridgeforth. (Ala.) 


175—Delivery date and payment of first premium marking effectiveness én. not prior 


due date recited therein determines premium due dates. Hampe v 
Ins. Co. (Mo.) 

175—-Where tornado policy issued by defendant was to become effective only on cancellation 
of another policy, which was not cancelled at time of storm, subsequent cancellation 


could not affect defendant’s rights. mange Fire & Marine Ins. Co. v. Hyde Park 
Congregational Church. (U. S. 


§ 176. TERM AND DURATION OF R ISK. 
S277. > TERM FIXED BY POLICY IN GENERAL. 
177—Group policy providing insurance of employee ends when leaving employer’s service, by 
expressed terms fixed coverage period. Beneficiary of deceased employee cannot sue on 
group policy where employee after lay off had not returned to work within six months as 
terms required. Colter v. Travelers Ins. Co. (Mass.) 
§ 179%. LOANS ON POLICIES. 
179%—Insured’ s wife as beneficiary, by executing loan agreement, assented to substitution of 
insurer for her to extent of its interest. Loan on policy under loan agreement executed 
by insured and beneficiary held advance and did not create debtor and creditor relation. 
On insured’s death beneficiary wife held entitled to amount of policy, less loan from 
husband’s estate. Dartmouth College et al. v. Bartholomew et al. (N. Y.) 
VI. Premiums, Dues and Assessments. 
§ 180. NATURE AND GROUNDS OF OBLIGATION. 
180—Defendant accepting policy was obligated to pay premium. Instruction in effect that, 
in addition to finding defendant accepted plaintiff’s policy jury must find defendant agreed 
to pay nee — erroneous. Continental Casualty Co. v. Monarch’ Transfer & 
Storage Co. ( 
§ 182. PERSONS TABLE FOR PREMIUMS. 
182—Mortgagee knowing fire policy required mortgagee to pay premiums if mortgagor 
defaulted, or knowingly accepting benefits, contracts to pay premium on mortgagor’s 
default. Security Ins. Co. v. Eakin. (Ga.) 
§ 186—PAYMENT OF PREMIUMS. 
(2). Time of payment. 
186(2)—Application and paymaster’s order held to show intention that first installment of 
premium on policy dated in March was payable in May and not delinquent until June 
of same year. Stanford v. Provident Life & Accident Ins. Co. (Tenn.) 
§ 188. ACTIONS FOR PREMIUMS. 
18S—Under “level premium plan” estimated cost of insurance of life is uniform throughout 
life of contract. Atlantic Life Ins. Co. v. Mogcure. (U. S.) 
(1). In general. 
188(1)—Agent of insurer procuring policy for insured and paying premium as intended may 
mage advanced for insured’s benefit. Henry Darling, Inc. v. Harvey Given 
‘0. a. 
. Pleading and evidence. 
188(2)—Plaintiff, suing on account, need only allege defendant indebted in amount thereof 
and annex to petition copy of account duly itemized; grounds for defendant’s liability 
need not be set out in suit on account whether defendant is natural person or corporation. 
Account sued on should be es by attachment of bill of particulars to petition; peti- 
tion on account is sufficient, lainly, fully, and distinctly setting forth ground of 
complaint or cause of action "ectiel on; account for insurance furnished containing items 
“elevator liability 10-6-23 to 10-6-24 Pol. 1421734 Globe Indemnity $97.60,” held suf- 
ficiently itemized. Where a on account for insurance premium did not affirmatively 
show express contract evidence of excessive charges was erroneously excluded. Henry 
Darling, Inc. v. Harvey Given Co. (Ga.) 
188(2)—In insurer’s action for insurance premium, evidence of insurer’s refusal to defend 
suit by defendant’s employee held improperly admitted, where plaintiff had refused to 
assume liability because of delay in giving notice. Continental Casualty Co. v. Monarch 
Transfer & Storage Co. (Mo.) 
(3). Trial, judgment and review. 
aa. | tee required directed verdict for plaintiff suing on note. Howell-v. Wilson. 


etropolitan Life 


£88(3)—Court should have dismissed insurer’s suit for premium as of nonsuit where neither 
claim nor payment of —- was established. Royal Indemnity Co. Inc. y. Shreveport 
Macaroni Mfg. Co. Inc. (La.) 

188(3)—Allegation defendant agreed to pay premium on policy did not justify instruction 
jury, besides defendant accepted policy, must find defendant agreed to pay premium. 
Continental Casualty Co. v. Monarch Transfer & Storage Co. 0.) 

§ 191. POWER AND DUTY TO MAKE ASSESSMENT. 

191—Mutual insurance company can only collect one membership fee, and it is optional 
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whether it will collect any Mutual company by-laws providing application must be accom- 
panied by membership fee, held ineffective to impose membership fee. Southern Travelers’ 
Ass’n. v. Wright (Tex.) ays Sa acaeaina ces 
§ 192. ar rer 30 ASSESSMENT: 
(1). In general. 
192(1)—“Contribution” as used in death benefit certificate, held to have same meaning as 
“assessment” where contribution ane to be paid to prevent loss of member’s gu. Jones 


v. Loaleen Mut. Ben. Ass’n. ‘ 
§ 195. LEVY AND COLLECTION OF ASSESSMENT. 
(2). Notice of assessment. 
195(2)—Insurer held not estopped to deny that it was town mutual company by incorporating 
statute applicable to such some in og it assessment. Cotter v. Central Mut. 
Hail & Cyclone Ins. Co. of pleton, Wis. s.) 
§ 198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 
(1). Grounds of recovery in general. 
198(1)—Insurer held not liable to one advancing money to applicant for premium, thou ‘ 
money was paid direct to imsurer’s agent. Pioneer Reserve Life Ins. Co. v. Smi 


(Ark. ) ‘ : 7 : eee. 

198(1)—Where insurer admitted liability under accident ‘policy. and paid part of claim 
insured could not rescind and obtain return of unused premium. Eubanks v Missouri 
National Life Ins. Co. (Mo.) 

198(1)—All premiums cannot be recovered “where valid ‘policy has been issued and risk as- 
sumed, but question goes to amount of recovery, not right of action. Dougherty v. 
Equitable Life Assur. Soc. of the United States (N. Y.) 

198(1)—Premiums paid during period of disability held not recoverable, where notice of 
disability was not given during insured’s life. Yohalem v. Columbian National Life 
ins: Co.. CA Ba ieee 

(5). Avoidance or forfeiture of policy. 

198(5)—Generally willful fraudulent misstatement of age by one over iemeatie 2 e limit pre 
cludes recovery of premiums. Modern Order of Praetorians v. Wilkins. (Xia.) : 

198(5)—Where policy is void from beginning, insured is entitled to return of eet but 
not where policy becomes void a conduct of insured after risk attaches. American 
Ins. Co. v. Woolfolk et al. (Ind.) eee te een eheuk 

(6). Actions. 

198(6)—Evidence that insurer had reputation of repudiating its contracts held prejudicial, 
erroneously admitted in suit to recover premiums. Industrial — & Health Ins. Co. 
v. Simmons. (Ga.) 


VII. Assignment or other pow on of Policy. 


§ 200. WHAT LAW GOVERNS. 

200—Assignment of life policy executed in state where assignor lived will be tested by law of 
such state. Assignment of life policy executed and delivered in state by parties living 
= - ate = es measured by laws of state. Fourth Nat. Bank of Montgomery v. Wool- 
ol (Ala. 

§ 205. CONSENT OF BENEFICIARY TO ASSIGNMENT BY INSURED. 

205—Assignment of life’ policy not reserving right to change beneficiary made in state by 
residents of state would be void without consent of beneficiary. Written assent of 
beneficiary in policy not reserving right to change beneficiary is required for valid assign- 
ment of policy. Fourth Nat. Bank of Montgomery v. Woolfolk. (Ala.) 

§ 207. CONSENT OF INSURER. 

(2). Sufficiency and effect of consent. 

207(2)—Insurer consenting to transfer of fire policy was estopped to contend that transfer 
was invalid. Houck et ux v. American Eagle Fire Ins. Co. (N. C.) 

§ 208. VALIDITY OF ORAL STATEMENTS. 

208—Oral assignment of fire imsurance policy was valid. tei v. Farmers’ Mut. Ins. 
Ass’n. (Ta.) ; : 

208—Assignee of insurance policy held entitled to proceeds under ‘testimony establishing 
parol assignment by insured. Lynch’s Estate. (N. 

§ 209. FORM AND REQUISITES OF ASSIGNMENT IN WRITING. 

209—Written assignment of life policy held good equitable assignment as against insured, 
though no notice was given company, assignee did not receive possession, and assignment 
was not indorsed thereon. Klebba v. Struempf. (Mo.) . 

209—Mere indorsement changing beneficiary on life policy does not in itself constitute 
assignment. Beaver Trust Co, v. Northwestern Mutual Life Ins. Co. 

§ 215. TRANSFER OF SUBJECT OF INSURANCE WITHOUT POLICY. 

215—Agreement is mere personal contract not incidental to or transferable with subject- 
matter unless by virtue of special stipulations. Rent-A-Car Co. v. Globe & Rutgers 
Fire Ins. Co. (Md.) : 

§ 218. RIGHTS ped LIABILAT IG OF ASSIGNEE. 

§ 219 —— IN GENERAL. 

219—Assignee’s rights in fire insurance can rise no higher than those of assigner. Boyce v. 
Farmers’ Mut Ins. Ass’n. (Ia.) 

219—Assignment of insured’s interest in life ‘policy vested in assignee only right originally 
vested in insured. Clause requiring surrender of life policy to collect cash surrender 
value held, binding on assignee of absconding insured’s interest. Kothe v. Phoenix 
Mutual Life Ins. Co. (Mass.) 

3 222. —— TRANSFER AS COLLATERAL SECURITY. 

222—Insured’s assignment of life policy to doctor held security for indebtedness and doctor’s 
assignee could recover only amount equal to indebtedness at time of insured’s death, 
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walance going to insureds administratrix. Home Life Ins. Co. of New York v. Mas- 
terson et al (Ark.) 

222—Ljife-policy is chose in action, which may be assigned or pledged to anyone having in- 
surable interest in insured’s life. Hoskins v. Hoskins. (Ky.) owe i 

$ 225. REASSIGNMENT. 

225—Exclusion of evidence respecting course of dealing respecting premium payments on 
accident policy, offered on issue of payment, held error. Durnin v. Aitna Life Ins, Co. 
in. Ys) 

VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


$ 228. RIGHT OF INSURER TO CANCEL. 

228—Insured may waive benefit of provision that company might cancel policy on five days’ 
notice. Firemens Ins. Co. v. Simmons et al. (Ark.) 

228—Fire policy providing for cancellation by insured or insurer on five days’ notice author- 


izes insurer to cancel without reference to motive. Camp v. AStna Ins. Co, (Ga.) ....1211 


228—Bill to cancel policy because of alleged violation of term of application by insured 
stated cause of action in equity. Insurer’s right to defend suit on policy for accrued 
disability was not adequate remedy at law preventing bill in equity to cancel policy. 
New York Life Ins. Co. v. Jensen. (U. S.) 
§ 229. NOTICE TO CANCEL. 
(1). Necessity of notice. 
229(1)—Fire policy cannot be cancelled by insurer without notice to insured and refund of 
unearned premium. Union Fire Ins. Co. v. Stone. (Ga.) 
229(1)—Insured or its agent may waive provision in fire policy that it may be cancelled by 
five days’ written notice from insurer. N. Pelaggi & Co. v. Orient Ins. Co. (Vt.) 
(3). Notice to agent or broker. 
229(3)—Insurer’s agent may be insured’s agent to accept cancellation notice and reinsure 
property in another company. Insurer’s agent held insured’s agent to accept notice of 
oe = to write policy in another company. Firemens Ins. Co. v. Simmons 
et al. ° 
229(3)—-Insurance agent, having authority only to renew policy, was not agent of insured 
-“. — right to receive notice of cancellation. Gulf Ins. Co. v. Landamore et al. 
(Tex. é Galeie sig tephe 
229(3)—Authority merely to procure insurance does 
thereof. N. Pelaggi & Co. v. Orient Ins. Co 
(4). Authority of agent to waive notice. 
229(4)—Insurance agent was without right to cancel policy held by insured without notice to 
him and substitute another policy. Gulf Ins, Co. v. Landamore et al. (Tex.) 
229(4)—Insured or its agent may waive provision in fire policy that it may be cancelled by 
five days written notice from insurer. Insurance agent, agreeing to keep insurance in 
effect among unspecified companies, has authority to transfer policies without insured’s 
knowledge or consent. Insurance agent may have right to accept cancellation or sub- 
stitution of policies without being so authorized in any formal manner. Agents were 
authorized to accept on insured’s behalf cancellation of policy by insurer, hence defendant 
company was liable on new policy issued without insured’s knowledge. N. Pelaggi & 
Co. v. Orient Ins. Co. (Vt.) 


$ 230. REPAYMENT OF UNEARNED PREMIUM ON CANCELLATION. 

230-—Insurance agency was required to repay unearned premium prior to cancellation of pol- 
wy. Ofter to repay unearned premium after loss was too late to avoid liability on 
policy on ground of cancellation. Annes v. Carolan-Graham-Hoffman, Inc. (IIl.) 

230—Where insurer gave notice of cancellation of policy providing that unearned premium 
should be returned on surrender of policy, but did not return unearned premium, policy 
held not canceled. Brown v. Presidential Fire & Marine Ins. Co, (Mo.) 

230—Return of unearned portion of premium with notice of cancellation held’ unnecessary to 
effect cancellation of accident policy; “actually paid by insured.” Unless soliciting 
agent’s payment of premiums when billed therefor constituted mere regulation of accounts 
transaction operated as “‘payment’’ of premium, within cancellation provision. Durnin 
v. AStna Life Ins. Co. (N. Y.) 

§ 232. ACTS CONSTITUTING CANCELLATION. 

232—Failure to return loan certificate after canceling life policy never surrendered by insured 
held not to authorize recovery thereon. Stamping words, ‘Do not write,” on lapse report 
by officer of insurance company, held not indicative of wrongful intent, in view of other 
are of purpose thereof. Wolfberg v. State Mut. Life Assur. Co. of Worcester, 
ass. : 2 

& 235. ee OF nee — 

235—Evidence held not to establish waiver by insured of repayment of unearn i 
required before cancellation of policy. Annes v. Carolan Graham-Hotiman Tor tar} 

235—Burden was on liability insurer to prove that policy had been cancelled. Joslin ¥. 
Hudson Casualty Ins. Co. (N. J.) : 

§ 237. REMEDIES FOR WRONGFUL CANCELLATION. 

—— suing for damages for wrongful ee of life policies was not required 
uring, litigation to accept insurer’s proposal to reinstate policies at origi i 
Liberty Life Ins. Co. v. Olive. (Ark.) . : orginal premium. 

237—Petition to enjoin cancellation of fire policy on improper notice to deprive insured of 
— _ ee security against property’ held demurrable. Camp vy ZEtna 
Ins. Co, (Ga. : 


237—Insured voluntarily ceasing payment of premiums and abandoning policy cannot ask 
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Soongus a its cancellation. Wolfberg v. State Mut. Life Assur. Co. of Worcester, 

ass. ( 

§ 240. ACTS CONSTITUTING SURRENDER AND ACCEPTANCE. - , 

240—Cancellation of fire policy at insured’s request self effective, before fire, notwithstanding 
delay until after fire in return of unearned premium, due to controversy as to amount 
thereof. Ellis v. Hartford Fire Ins. Co. (Tex.) 

§ 242. EVIDENCE OF SURRENDER. 

242—Evidence held not to show that —, policies in effect on delivery : insured’s agent 
were returned before liability attached. Drucker v. Dutcher et al. (Ohi 

§ 244. RAEN DER. AND RECOVERY OF PREMIUMS OR PAID- UP VALUE ON 

244—Insured’s right to ‘cash surrender value under life policy is contractual. Neither 
insured nor assignee can, as matter of right, collect cash surrender value where neither 
policy nor statute provide for cash value. Assignee of life policy containing no provision 
for cash surrender value cannot, against insurer, demand payment of cash surrender value 
on default of assignor. Petition by assignee for security of life policy not providing 
for cash surrender value not showing insured was dead did not state case for recovery 
of surrender value. Penn Mutual Life Ins. Co. v. Taggert. (Ga.) 

244—Cash surrender clause held binding on life policy, whether issued or delivered in com- 
monwealth by foreign company or issued by domestic company. Compliance with cash 
surrender clause is condition precedent to recovery of cash surrender value of policy by 
insured, creditor, or trustee in bankruptcy. Kothe v. Phoenix Mutual Life Ins. Co. 


(Mass. ) 

§ 246. RECISSION BY AGREEMENT OF PARTIES. 

246—Right to cancel fire policies, surrendered, after accepting drafts in payment of loss 
held not dependent on written notice and tender of unearned premiums. Celi et al 
v. Pennsylvania Fire Ins. Co. (Mass.) 

246—Facts alleged in defenses, sufficient on face, must be accepted as true on motion for 
summary judgment or alternative relief. Insurer’s defenses of rescission and accord 
and satisfaction held sufficient on motion for summary judgment or alternative relief, in 
absence of fraud or deceit. Tully v, New York Life Ins. Co. (N. Y.) 

§ 249. ACTIONS FOR RECISSION. 

249—Stipulations in insurance policies are conditions which insured must comply with to 
recover from insurer. Kothe v. Phoenix Mutual Life Ins. Co. (Mass.) 

249—Insurer’s delay of three months in suing to cancel policy after learning of false repre- 
sentations was not laches. Manley et al v. Pacific Mutual Life Ins. Co, (U. S.) 

249—Evidence sustained finding that there was no breach of provision relating to consulting 
or being treated by physician after medical examination. Evidence sustained finding 
that there were no false representations in application for life and disability insurance. 
New York Life Ins. Co. v. Griffith et al. (U. S.) 


IX. Avoidance of Policy for Milereqresentation, Freed or Breach of War- 


ranty or Condition. 
(A) GROUNDS IN GENERAL. 


§ 250. STATUTORY PROVISIONS. 
(1). In general. 
250(1)—-Statute providing no statement of insured shall avoid policy, unless contained in 
written application attached to policy, cannot be extended 7. implication beyond plain 
meaning. New York Life Ins. Co. v. Buchberg et al. (Mich. 
§ 252. REPRESENTATIONS. 
253. IN GENERAL. 
253—Material representation to avoid insurance policy must be false and known to be such 
by insured or presumed to be within his personal knowledge. Saat Life Ins, Co. 
of America v. Brimmer. (U. S.) 
§ 256. EFFECT OF MISREPRESENTATION. 
. In general. 
oe representations by insured in application for life and disability vane constitute 
valid defense. New York Life Ins. Co. v. Griffith et al. s) ‘ 
(2). Knowledge and intent of applicant. 
256(2)—False representations will not avoid policy unless insured knew or is chargeable 
with knowledge of their falsity. Security Life Ins. Co. of America v. Brimmer. (U. S 
§ 263. WARRANTIES. 


§ 268. EFFECT OF BREACH. 
268—Where premium in fire policy is declared to be warranty, only concern of courts, absent 


statutory enactment, is to ascertain whether it has been complied with. Davis v. Na- 
tional Fire Ins. Co. et al (La.) eet 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§ 282. ee OR INTEREST OF INSURED. 
(1). —Construction and effect of provisions of policy. 

282(1)—Provisions of fire policy requiring unconditional and sole ownership speak of date of 
issuance. Foristiere v. Etna Ins. Co. (Cal.) 

282(1)—Fire policy covering building, fixtures and equipment held not void, because building 
contained personal property insured bought on conditional sales contracts. Zecchini v. 
Chicago Fire & Marine Ins. Co. (Cal.) ... 

282(1)—Invalidity of fire policy because of insured’s lack of title or interest held not de- 


pendent on whether he knowingly Senn pOCEaeES or concealed nature of interest. Friede 
v. Mercury Ins. Co. (Wis.) .. 
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2). Character of title or interest in general. 
282(2)—Insured claiming under grantors in possession of land for more than seven years 
held “owner” within fire policy. Firemens Ins. Co. v. Simmons. (Ark.) 
282(2)—Bill of sale for property including land to corporation gave corporation equitable 
ownership sufficient to make it sole and unconditional owner under fire policy. Deed 
three days after amendment substituting another as insured, and before payment of 
premium and fire, held contemporaneous with policy in determining whether insured was 
sole owner. Royal Ins. Co. v. Bailey et al. & $) 
Title in husband or wife. 
282(5)—Husband holding estate in fee simple by entireties is sole and unconditional owner 
within fire policy. Connecticut Fire Ins. Co. v. McNeil. (U. S.) 
(6). Effect of mortgage or other lien. 
282(6)—Fire policy could not be held invalid because of forclosure proceedings or notice of 
sale under mortgage or trust deed. Foristiere v, AStna Ins. Co. (Cal.) 
282(6)—Insured’s pledging of personal property did not avoid fire policy as rendering in- 
sured’s title “other than unconditional and sole ownership.” Dunsmore v. Franklin 
Fire Ins. Co. (Pa.) Monee 
282(6)—Purchase money mortgage by purchaser held part of transaction whereby purchaser 
secured title when substituted as insured in determining unconditional ownership. The 
outstanding mortgages held not a breach of condition in insurance policy that insured 
is sole and unconditional owner. Royal Ins. Co. v. Bailey et al. ( S} ; 
(8). Vendor and purchaser of real property. 
282(8)—Vendee in default is not unconditional and sole owner or fee-simple owner within 
fire policy. Friede v. Mercury Ins. Co. (Wis.) 
§ 283. INCUMBRANCES. 
(1). In general. 
283(1)—Failure of insured to disclose pendency of action to enforce lien held not within 
provision forfeiting policy for fraud, where no inquiry was made concerning matter. 
7Etna Ins. Co. v. Weekley. (Ky.) 
283(1)—Mortgaged machinery affixed to realty held fixtures as between insurer and insured, 
under policy prohibiting incumbrance or personalty. Fire policy covering building and 
machinery separately did not show intention to consider machinery attached to realty 
a personalty prohibited from being incumbered. Royal Ins. Co. v. Bailey et al. (U. S.) 
§ 286. SPECIAL CIRCUMSTANCES AFFECTING RISK. 
286—Representation that jewelry insurance had never been cancelled or refused held fraudu- 
lent where insurance had several times been refused corporation of which insured was 
president and majority of stockholders. United States Merchants & Shippers Ins. Co. 
v. Klipper (N. Y.) 
§ 288. OTHER INSURANCE. 
(1). In general. 
288(1)—Where first policy covered mortgagee’s interest, secret intention of mortgagor that 
second policy should cover only his equity could not vitiate terms of policy against 
double insurance. British America Assur. Co. v. Mid-Continent Life Ins. Co. (Tex.) 
(2). Concurrent insurance. 
288(2)—Fire policy prohibiting concurrent insurance is not void because of existence of other 
policy, in view of agreement for cancellation of such other policy at time of issuance of 
policy in suit. North River Ins. Co. v. Loyd. (Ark.) 
(C) MATTERS RELATING TO PERSON INSURED. 
§ 291. HEALTH AND PHYSICAL CONDITION. 
me (1). In general. 
291(1)—It being undisputed that insured was suffering from tuberculosis when she signed 
application, there was breach of warranty arising from statement therein that she was 
not diseased in any way. Zeilman v. Central Mut. Ins. Ass’n. (Mo.) 
291(1)—Application provision that insurance should be in force from pomination held nulli- 


fied by insured’s fraudulent nondisclosure of health facts. New York Life Ins. Co. v. 
Gay. (U. S.) 


: (3). Knowledge and intent of applicant. 

291(3)—Where insured’s representations regarding health were honestly made, and justified 
by his knowledge at time of application, fact that representations proved unfounded by 
subsequent events did not avoid policy. Chase v. Sunset Mutual Life Ass’n. (Cal.).... 

291(3)—Insurer was entitled to cancellation of health and accident policy for false representa- 
tions touching physical condition of insured and previous consultations and treatment by 
physicians, Insurer’s knowledge of particular physical ailment did not operate so as to 
create estoppel as respected other false representations in application. Manley et al v. 
Pacitic Mutual Life Ins. Co. (U. S. 

(5). Good or sound health, 

291(5)—Words “sound health” in life policy written without medical examination held 
equivalent to words “good health’ in application. Tool v. National Life & Accident 
Ins. Co. (Kan.) ee 

§ 292. MEDICAL ATTENDANCE. 

292—-Beneficiary is bound by medical attendance condition, though insured’s attention was 
not called thereto. Souza v. Metropolitan Life Ins. Co. (Mass.) % rere 

292—Question as to insured consulting physician, immediately following question, “‘Ar ou 
in good health?’’ was limited to ailments affecting general health. Nowak v. Brother- 
hood of American Yeomen, (N. Y.) . TI 

292—-Representations in life policy application, concealing that insured was treated for jaun- 
dice, enlarged liver, and myocarditis, held to defeat recovery on policy. Van Saun v. 
Metropolitan Life Ins. Co. seed 
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292—Misrepresentation in application for insurance, interfering with insurer’s right to know 
whether treatment by physician was for serious or slight ailment, is material, Penn 
Mite: Tite tak, Ce. Gee SO OO sin ns suchas cee wane a Rtas nese 1173 
292—-Hospital treatment of insured for gonorrheal rheumatism held treatment for “‘serious 
disease’ within policy ery rendering policy void. Butkevicus v. John a, 
SnD ee WO I ICE". «a. soil 4 oa enardiat c gua. dle peemsarsieoarielaln at caieniaiasitar as aicdeash eee 
292—False statement by insured concerning consultations with physicians for aie 
ailments not contributing to his death could not be material representation. Security 
Bigs, Pat Ge, Se er: D.C gs cnn x athedcsmencs caaneuamenadeaaeiann 626 
292—Where insured made false answers as to medical attendance in application for life in- 
surance with intent to deccive, beneficiary could not recover. Conklin v. New York 
Bite Se Co) BRS bo 60a a a Sin clin dle oleate CRUEL Ss aa we enw etna enc Saueee 274 
§ 301. OTHER EXISTING INSURANCE. 
301—Beneficiary could not recover on policy prohibiting other insurance unless authorized, 
where insured had prior policy not authorized and insurer did not waive condition. Harris 
v. Bankers Health & Life Ims. Co. of Macom. (Ge) ... 0.2 es ence cece ce ceecccncses 457 
301—False warranty in application respecting amount of “apolcaits life insurance in other 
peenies relieved insurer from liability, Novosel et v. American Insurance Union. 
CRD i wistes ENR VEC ON are 0 U6.2C Chom 6 ao Naa Sa sad ba cubes OE Le en ee 466 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, 
or Condition Subsequent. 

(A) GROUNDS IN GENERAL. 

§ 303. CONTINUING OR PROMISSORY REPRESENTATIONS. 


303—Declaration of marine policy that it was for benefit of leinors was not necessarily “prom- 
ise” to underwriters” ee ee OY a eS er ee eee 1005 
303—Lessee’s only right of recovery on open fire policy on improvements, which under 
lease became lessor’s property, held for loss of - to use property for remainder of 
term, Harrington v. Agricultural Ins. Co. (Minn.) ............ 2.0... ccc cece ceueee 1238 
§ 310. te AND peace TO GIVE EFFECT TO FORFEITURE. 
n genera 
310(1)—Insurer must promptly elect to forfeit under sole qrneniie clause, and failure to 
do so waives right. American Ins. Co. v. Woolfolk et al. (Ind.) .................2.. 
310(1)—Insurer is not bound to exercise right to avoid life insurance policy at any time under 
conditions therein. Souza v. Metropolitan Life Ins. Co. (Mass.) 
(2). Nonpayment of premiums or assessments. 
310(2)—Life policy executed in state held lapsed for ‘nonpayment of premiums, notwithstand- 
ing laws of state of insurer’s residence, requiring notice to insured before forfeiture 
for nonpayment. Weed v. Bank Savings Life Ins. Co. (Mo.) .................045. 1161 
310(2)—Life insurer was under no obligation to give formal notice to forfeiture for non- 
payment of premium. Brams v. New York Life Ins. Co. (Pa.) 
310(2)—Under employee’s insurance contract insurer was required to request deduction from 
wages earned during last half of month, where amount during first half was insufficient. 
Beets v. Inter Ocean Casualty Co. et al RGN oa oie ee Se rat ec oh oC cs cats eee 144 


§ 311. PARSSee AETECTED BY FORFEITURE OF POLICY. 
. In general. 
311(1)—Insurer held liable to insured’s judgment creditor, even if not notified of accident 
by insured. Warecki v. United States Fidelity & Guaranty Co. (Mass.) ............... 
311(1)—Occupants suing insurer because insured whose automobile overturned was in- 
solvent could recover only if insured rendered insurer co-operation policy required. 
Seltzer v. Indemnity Ins. Co. of North America. (N. Y. 
311(1)—Insured’s violation of material cond tions of automobile liability policy prevented re- 
covery thereon by injured person. Royal Indemnity Co. v. Morris. (U. S.) ......... 1045 
311(1)—Insured failing to immediately notify and co-operate with insurer, person injured 
could not recover. Bachhuber v. Boosalis et al. (Wis) 
(3). Mortgagees and their assignees. 
311(3)—Mortgage clause requiring mortgagee to disclose any change of ‘omninte coming to 
his “knowledge” did not require him to seek information. Insured may lose right to re- 
cover on policy without affecting mortgagee’s rights under mortgage clause. Witherow 
v. United American Ins. Co. of Pennsylvania. (Calif.) ...... 51 
311(3)—Under policy insuring mortgagee and mortgagor, burning of pr erty by mortgagor 
did not prevent recovery on mortgagee without provision to that reper Provision in- 
validating policy for fraud held not to prevent innocent mortgagee | new recovering be- 
cana) mortgagor burned property. Rent-A-Car Co. v. Globe & Rutgers Fire Ins. Co. eu 
311(3)—Where policy was issued for mortgagee’s benefit, insurer held liable to mortgagee for 
loss by fire, or mortgagor subsequently overinsured property. British America 
Aswar, Co. 3. TEC Sete TR. Se. CS hace 6 oie s Laces tcccdonskiiesadces 535 
(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
1. 4312. SUBJECTS OF MARINE INSURANCE IN GENERAL. 
312—Open marine insurance policy requiring een by named person of “trips” of barges 
on great lakes held to require approval fore start of trip for insurance to attach. 
Royster Guana Co. v. Globe & Rutgers Fire Ins. Co. (N. Y) boaters ane 552 
§ 318. CHANGE IN CONDITION OF BUILDING. 
318—Fire hazard is increased when property is put to new use or physical condition changed 
Increasing insurer’s risk. Sebring v. Firemen’s Ins. Co. of Newark, N. J. (N. Y.) .... 313 
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§ 319. CHANGE IN USE OF BUILDING. 
(1). In general. as 
319(1)—Use of farm for pasturage of live stock and growing of hay held use for “farm 
purpose” within insurance policy provision. Winchel v. National Fire Ins. Co. (Kan.) 
319(1)—Fire hazard is inorensed when property is put to new use or physical condition chang- 
ed increasing insurer’s risk. Sebring v. Firemen’s Ins. Co. of Newark, N. J. (N. Y.).. 
§ 320. ILLEGAL USE OF BUILDING 
320—Where uncontradicted evidence conclusively established breach of fire policy, in that 


insured was manufacturing pauor = premises, insured could not recover. Milonezyk v. 
Farmers’ Mut. Fire Ins. Co. (Wis.) 
§ 322. CHANGE IN OCCUPANCY ‘OF BUILDING. 
322—Order closing hotel in abatement proceeding did not effect “change of occupancy” 
within insurance policy. Alliance Ins. Co. of Philadelphia v. Brown. (U. S.) 
§ 323. BUILDING BECOMING VACANT. 
(1). In general. 
323(i)—Under vacancy clause in fire policy, proof of unoccupancy for year and at time of 
fire precludes recovery, in absence of waiver or consent to vacanc Dwelling in city 
located within duly authorized fire protection district held not within incorporated city 
under vacancy clause in fire insurance policy. Mauck v. Northwestern Nat. Ins. Co. of 
Milwaukee, Wis. (Calif. 
323(1)—Breach of standard fire policy provision requiring insured’s actual ocupancy of prem- 
ises voids policy without proof that breach was material to risk. or contributed to loss. 
Fidelity Union Fire Ins. Co. v. Pruitt. (Tex.) 
323(1)—Recovery could not be had for loss of unoccupied dwelling, where policy provided 
insurance on dwelling ‘“‘while occupied.” Johnson v. Inland Empire Farmers’ Mut. Fire 
Ins. Co. (Wash.) 
(3). What constitutes vacancy or non-occupancy. 
323(3)—-Term ‘‘vacant’” or “unoccupied” used in fire policy with reference to dwelling 
house implies it must be used and occupied by individuals as their residence; “dwelling 
house.”” Temporary use of room for storing workmen’s tools does not constitute “‘occu- 
pancy” within vacancy clause in fire policy. Altering, repairing, or moving building does 
not constitute “‘occupancy”’ within fire policy when no one actually resides in house. Mauck 
v. Northwestern Nat. Ins. Co. of Milwaukee, Wis. (Calif. 
323(3)—Insured dwelling held “unoccupied”? but not ‘‘vacant’’ vithin terms of fire policy, 
where insured moved out oye months before fire. Johnson v. Inland Empire Farmers’ 
Mut. Fire Ins. Co. (Wash.) 
§ 326. KEEPING OR USE “OF PROHIBITED ARTICLES. 
(1). In general. 
326(1)—Kerosene oil brooder held permissible apparatus within terms of fire policy per- 
mitting use of kerosene oil “‘stove’’. Language of fire policy permitting use of kerosene 
oil stove held equally applicable to any part of insured premises. Generally, insured 
may use permitted apparatus as he sees fit without precluding recovery under fire policy, 
absent bad faith or intention to destroy property. Stevens v. Mutual Protection Fire 
ins: Cos: (h. H) 
(3). Gasoline. : 
326(3)—Under life policy prohibiting use of gasoline, insurer held not liable for loss occasion- 
ed by tenant’s use of gasoline, without owner’s knowledge, Miller v. American Eagle 
rave Ins, Co. CN. Y:) 
§ 327. REMOVAL OF GOODS. 
327—Automobile not kept in city stated in fire policy for nine months before loss held 
not “usually kept” therein, as required by policy. Statement in fire policy as to where 
insured automobile is usually kept held warren Locality is essential part of fire 
risk. Sica v. Home Ins. Co. of Ae York. (N. J.) 
§ 328. CHANGE OF TITLE OR INTEREST. 
(1). Nature and effect of condition. 
328(1)—Word “interest,” in clause of fire policy against change in interest, embraces both 
legal and equitable rights. Tucker et al. v. Royal Ins. Co. Ltd. (Ala.) : 
328(1)—Insured who was not unconditional record owner at time of fire loss was erroneously 
allowed recovery on policy. National-Ben Franklin Fire Ins. Co. of Pittsburgh, Pa. v. 
Haughton et al. (U. S.) 
(2). What constitutes change of title or interest in general. 
328(2)—Partition of property insured by administrator was not “‘sale’’ within policy pro- 
vision annulling mutual obligations on sale of property. Farmers’ Mut. Ins. Co. v. 
Millard et al. (Kan.) 
328(2)—-Where title to insured ‘truck did not pass under agreement for future ones, 
there was no change in insurable interest. outhern Casualty Co. v. Dyer. (Tex.) . 
(5). Contract for sale. 
328(5)—Executing contract for sale of insured property and placing purchaser in possession 
constituted breach of provision against change in interest and avoided policy. ‘Tucker 
et al. v. Royal Ins. Co. Ltd. (Ala.) pues Soke 
(6). Incumbrance of property. 
328(6)—Fire policy prohibiting “change in title or interest’ referred to nature of estate 
of insured not to incumbrances. Royal Ins. Co. v. Bailey et al. (U. S.) 


(10.). Assignment for benefit of creditors and proceedings in bankruptcy. 
328(10)—Transfer of insolvent bank’s assets to receiver held not to effect “‘change of aa 
within fire policy provision oe insurer to consent to transfer of title. Winchel v 

National Fire Ins. Co. (Kan.) ; 
(13). Levy of execution or other process. 
28(13)—Judgment directing sale of insured property to satisfy liens held not to forfeit 
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insurance as change of interest where fire occurred before sale. Aitna Ins. 
Weekley. (Ky.) 
(14). “Commencement of foreclosure proceedings,” or ‘‘notice of sale.” 
328(14)—Fire policy avoided by insured’s knowledge of notice of sale of property under 
trust deed does not require knowledge under any particular deed. Provision avoiding 
policy on notice of sale of insured property under trust deed to insured’s knowledge 
held valid. Bawden v. American Central Ins. Co. (Va.) 
328(14)—General provision of fire policy as to increase of hazard held not to relieve insurer 
from liability in event of increase because of mortgage foreclosure proceedings, in view 
of express provision as to them.. Provision that foreclosure proceedings by reason of 
mortgage or trust deed shall invalidate fire policy held inapplicable to foreclosure on 
land contract or lien. Millard et al. v. North River Ins. Co. et al. (Wis.) 
§ 329. CHANGE OF POSSESSION. 
329—Insurer held not liable for fire loss of automobile while being operated by lessee. Borsky 
v. National Fire Ins. Co. of Hartford, Conn. (Nebr.) 
§ 330. INCUMBRANCES. 
(1). In general. 
330(1)—Provision in policy against incumbrances was valid. Boley v, Bankers & Shippers 
"Gos SE as oc tere 
330(1)—Policy prohibiting chattel mortgages against personality, but making no mention of 
real estate mortgages, did not prohibit real estate mortgages. Royal Ins. Co. v. Bailey 
et al. COn war + ecde Was ; 
(2). What constitutes incumbrance. 
330(2)—Insured, executing mortgage, in violation of terms of policy, was estopped to deny it 
as for valid consideration. Boley v. Bankers & Shippers Ins. Co. (Mo.) 
§ 332%. 
332%4—Where automobile owner carrying liability insurance allowed another to use car 
= making sales, restriction to such purpose was implied. Trotter v. Union Indemnity 
0. 
§ 333. 

(1). In general. by 
333(1)—If insured exercising ordinary care should have known about stil] in house —— 
insured goods, still was operated “by means within his control”. Philadelphia Fire 

Marine Ins. Co. v. English. (Ky.) . 

233(1)—Provision avoiding fire policy, if situation or circumstances affecting risk are altered, 
causing increase of risk, must be given reasonable construction. Provision avoiding fire 
policy because of alteration in circumstances causing increase of risk held to intend such 
alteration as would materially and substantially enhance hazard. Stevens v. Mutual 
Protection Fire Ins. Co. (N. H.) 

333(1)—That fire was not occasioned by presence of stills or alcohol on premises, increasing 
hazard, held immaterial in determining insurer’s liability. Taverna et al. v. Palatine 
Ins. Co. of London, England, et al. (N. Y.) 

333(1)—Order closing hotel in abatement proceeding did not result in increase of hazard so 
as to void fire policy. Alliance Ins. Co. of Philadelphia v. Brown. 

333(1)—Receiver, by successfully, asserting right to surplus of marine i 
ar" increase risk on policy for benefit of lienors. Cabaud v. Federal Ins. Co. 
(U. 

§ 334. 

(1). In general. 

334(1)—Leaving automobile unlocked in public garage and keys with employee held not 
breach of special warranty in theft policy relating to locking device. Miller v. Newark 
Fire Ins. Co. of New Jersey. (La.) 

(2). Employment of watchman. 

334(2)—Temporary absence of watchman was not breach of warranty of fire policy requir- 

ing vessel to be ‘“‘in cures of” competent watchman. Houston Oil & Transport Co. v. 


335(1)—1 see validity, and operation in general. 
—tIron-safe clause in fire insurance policies must be complied with enti ins 
to recover. Davis v. National Fire Ins. Co. et al. (La.) ; a a 
335(2) a: Pater = inventory. 
—Clause in fire policy requiring storekeeper to keep records of business in i 
ausé ¢ s in iro 
\ and take inventory held enforceable by insurer. Kustoff v. Stuyvesant Ins. Co. Crean 
Se ——- thirty _ to prepare inventory did not breach contract requiring 
inventory, where fire occurred two days after renewal insurance beca i 
Paul Fire & Marine Ins. Co. v. Stell. (Tex.) t gadoeemnieliners 
(3). Keeping books of account. 
335(3)—To have substantial compliance with iron-safe clauses, records and books kept must 
enable insurer to ascertain with reasonable certainty goods on hand. Where insured’s 
books and records were so kept as to make it impossible to determine amount of goods 
on hand when fire occurred, insured could not recover. Davis v. National Fire Ins. Co. 
et al. (La.) 
(4). Keeping books and papers in safe. 
335(4)—Clause in fire policy requiring storekeeper to keep records of business in iron safe 
and take inventory held enforceable by insurer. Kustoff v. Stuyvesant Ins, Co. (Tenn.) 
5 Entire or severable contracts. 
335(5)—Iron-safe clause in fire policy covering building and merchandise was not applicable 
to building or furniture and fixtures. Davis v. National Fire Ins. Co. et al. (La.) 
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§ 336. ADDITIONAL INSURANCE. 
(1). In general. ; 
336(1)—Insurance policy is invalidated by overinsurance without knowledge of consent of 
insurer. British America Assur. Co. v. Mid-Continent Life Ins. Co. (Tex.) 
336(1)—Evidence as to additional insurance on church procured by pastor in furtherance of 


own fraudulent designs was properly excluded in action on fire policy. American Eagle 
Fire Ins. Co. v. Vaughan et al (U. S.) 


(2). Knowledge and consent of insured. f F 
336(2)—Clause forbidding additional insurance is not violated by procurance of policy in 


name of insured without his knowledge, acquiescence, or ratification. American Eagle 
Fire Ins. Co. v. Vaughan et al (U. S.) 


(3). Identity of property or interest. Ds ; 
336(3)—Policy obtained by cestui que trust on particular interest was not “additional insur- 
, 


ance,” within policy taken by owner. Farmers’ Union Mut. Protective Ass’n. of Colorado 
v. San Luis State Bank. (Colo.) : 


(C) MATTERS RELATING TO PERSON INS 
§ 339. CHANGE OF OCCUPATION. 


339—That insured quit work was not a change of occupation affecting policy. Ragan v. Provi- 
dent Life & Accident Ins. Co, (Ia.) 1287 


(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 


§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In general. 
349(1)—If there was no default before accidental death of insured when policy matured, 
there could be none afterwards. That insured quit work when he authorized collec- 
tion of premiums out of pay did not breach policy which provided for that contin- 
gency. Ragan v. Provident Life & Accident Ins. Co. (lIa.) 


349(1)—Failure to pay premiums would void Russian policies, and validity of conditions 
defeating such result must be tested by Russian law. Dougherty v. Equitable Life Assur. 
Soc. of the United States. (N. Y.) .... 


349(1)—Certificate under group insurance policy where premiums were paid to June 15th, 
and employee died on June 28th, held in force at time of death in view of 31 day grace 
period. Connecticut General Life Ins. Co. v. Horner et al (Tex.) 
(2). Premiums payable in installments. 
349(2)—Accident policy provision for continuance of insurance two months after each in- 
stallment was paid continued policy after insured’s death, notwithstanding insured’s em- 
ployer, or insured’s resignation failed to retain requisite amount necessary to pay pre- 
mium on date of insured’s death. Ragan v. Provident Life & Accident Ins. Co. (Ia.)..1287 
349(2)—Accident policy held not in force, where insured had left employment before acci- 
dent and two month period covered by premium installment had expired. Stanford v. 
Provident Life & Accident Ins. Co. (Tenn.) .. 
(3). Nonpayment of note given for premium. 
349(3)—Failure to pay premium note at maturity in accordance with requirement of note 
and policy renders policy void. Smith vy. Aetna Ins. Co. (N. C.) 
§ 351. WHAT LAW GOVERNS. 
351—Though premiums were paid in Illinois where insured worked, insurance policy was 
Iowa contract, where issued there. Ragan v. Provident Life & Accident Ins. Co. (Ia.)1287 


§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 
§ 360. —— IN GENERAL. 


(1). In general. 
360(1)—Entire amount paid by insured at time of ap 
ment, in view of by-laws as against contention th 
Travelers’ Ass’n. v. Wright (Tex.) 
(3). Application of dividends or credits to prevent forfeiture. é 
360(3)—Life insurance company cannot forfeit policy for nonpayment of premium, where 


it has dividends sufficient to pay premiums at maturity. Great Southern Life Ins. Co. 
v. Jones. (U. S.) 


(4). Payment by check, draft, or order. 
360(4)—Employee’s policy will not lapse for non-payment of premiums, where employee pro- 
vided wage fund and insurer failed to follow agreed method of collection. Wage assign- 


ment for insurance premiums accepted by employer held treated as payment, notwith- 
standing stipulation that paymaster was insured’s agent. Beets v. Inter Ocean Casualty 
Co. et al (Tenn.) 


$ 362. EXCUSES FOR NONPAYMENT. 


362—Proof of disability and indorsement on policy of waiver of premiums during insured’s 
lifetime held conditions precedent to recovery of said benefits. Yohalem v. Columbian 
National Life Ins. Co. (N. Y.) 

Insured’s illness in itself furnished no excuse for nonpayment of life insurance pre- 
miums. Proof presented before default in payment of premium of total disability for 
three months was necessary to make life insurer liable under disability clause, where 
insured was in default at death. Letter to insurer stating insured was sick and would 
pay premium as soon as he got well was not compliance with disability clause. Where 
there was no proof of total disablement either before premium payment became due or 
during month’s grace thereafter, payment was not waived under disability clause. Life 
policy provision relating to restoration of policy where insured, becoming totally disabled, 
defaulted in premium payment, required presentation of proof of total incapacity to work 
for three months. Brams v. New York Life Ins. Co. (Pa.) 
362—Insurer held not liable under disability clause for premium or indemnity before filing 
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of notice 
(Tenn.) . 

§ 363. RIGHTS 

§ 364. IN GENERAL. 

364—Neither employee nor beneficiary held bound by conversion provision in group insur- 
ance policy, where certificate contained no reference to conversion privilege. Connec- 
ticut General Life Ins. Co. v. Horner et al. (Tex.) 

§ 365. ——- REINSTATEMENT. 

(1). In general. 

365(1)—Statement in application for reinstatement that insured is in good health is not war- 
ranty that health is perfect. Reinstatement of insured held not void as matter of law 
for false warranty of good health. Interstate Life & Accident Co. v. Frazier. (Ga.). 

365(1)—Reinstatement of life policy after default in payment of premiums continues original 
policy in force. Law requiring policy containing reference to application of insured to 
have correct copy attached thereto applies to application for reinstatement of lapsed 
policy; exclusion of application for reinstatement, copy of which was not attached to 
policy, held not erroneous. Missouri State Life Ins. Co. v. Jensen. (Okla.) .......... 

365(1)—‘‘Reinstatement” is not new contract of insurance nor issuance of policy, but is 
contract reviving or restoring policy after its lapse. New York Life Ins. Co. v. Buch- 
berg et al. (Mich.) 

(2). Condition of reinstatement. 


365(2)——Insurer held entitled to cancellation of reinstated policy, where insured was not in 
health at time of reinstatement as stated in application. New York Life Ins. Co. 
Buchberg et al. (Mich.) 
§ 366. ELECTION BETWEEN RIGHTS. / uy 
366—On insured’s death during period for electing between options after defaulting in 
xremium payment, right of elevation passed to beneficiary unqualified by time limitation. 
ampe v. Metropolitan Life Ins. Co. (Mo.) . May pases antes acess 
366—Insured’s right to select option on lapse of policy is continuing binding provision. 
Pequot Mfg. Corporation v. Equitable Life Assurance Society. (N. Y.) 
§ 367. INSURANCE FOR LIMITED TERM OR AMOUNT. 
(1). In general. : = : 
367(1)—Premium reduction coupons for which company charged insured additional premium, 
and which could be applied on premiums or on fully paid policy, constituted dividends. 
That automatic extension clause of life policy referred only to table of guaranteed values 
did not prevent application of premium reduction coupons to purchase extended insur- 
ance. Premium reduction coupons constituting dividends and payable on annual pre- 
mium or to procure paid-up policy, should be applied to extend insurance to avoid for- 
feiture for default in paying premiums. Provision for automatically extended insur- 
ance in case policy is free from indebtedness held ineffective to limit extension provision 
to policy free from indebtedness. Great Southern Life Ins. Co. v. Jones. (U. 5S.) 
Period for which insurance will be extended. 


(3). 2 ‘ 
367(3)—Rule that date marking effectiveness of life policy determines when succeeding pre- 
miums shall be _ applies to option 
e 


Metropolitan Life Ins. Co. (Mo.) 


§ 368. PAID-UP POLICY OR VALUE. 
(1). In general. 

368(1)—Insured’s reserve and dividends were properly applied to paid-up insurance after 
death, where insured requested lapse policies be thus changed, though change was de- 
ferred awaiting direction as to dividends. Pequot Mfg, Corporation v. Equitable Life 
Assurance Society (N. Y.) 
369. ——- SURRENDER VALUE. 

369—Life insurance company held required by statute and policy to deduct loan from cash 
surrender value, though loan certificate merely authorized such deduction. Wolfberg v. 
State Mut. Life Assur. Co. of Worcester, Mass. (U. S.) 
0. ACTIONS. 

370—Whether insurer accepting medical report and check and issuing receipt of reinstate 


ment accepted check in payment of premiums due held for jury. State Life Ins. Co. v. 
Nolen (Tex,) = 


XI. Estoppel, Waiver or Agreements Affecting Right to Avoid or 
Forfeit Policy. 


§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 
371—Insured’s ignorance of contents of fire policy will not necessarily prevent equitable es- 
toppel against insurer’s enforcing right under policy. Insurer wrongfully withholding 
policy cannot assert right thereunder accrual of which insured, but for ignorance of con- 
tents, could have prevented. Union Fire Ins. Co. v. Stone (Ga.) 
371—Insurer’s waiver of defense need not embrace all elements of equitable estoppel 
may be express or implied. Cummings v. Connecticut General Life Ins. Co. (Vt) 
Lt WHAT ere MAY BE WAIVED. 
—Insurer may waive defense that insured failed to aid in defending acti 
acting promptly. Ohrbach v. Preferred Accident Ins. Co. (N. Y.) poneemtneom re 
372—Iron safe and record warranty clauses inserted for insurer's protection may be waived 
by insurer. St. Paul Fire & Marine Ins. Co. v. Stell. (Tex.) 
372—Fire policy provision that policy shall be void if insured’s interest be other than un- 
conditional and sole ownershi 
Ins. Co. (W. Va.) Fe 
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§ 373. LIABILITY OF INSURER TO ZSTOPPEL BY ACTS, CONDUCT OR STATE- 
MENTS OF OFFICERS, OR AGEN 
(1). In general. 
373(1)—Insurer sending out agent clothed with extensive authority must accept consequences 
of all acts done with those who deal fairly with agent. Eureka-Maryland Assur. Corp. v. 
Scaleo et ux. (Md.) 


§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
§ 375. —— IN GENERAL. 


(2). Nature of agency. 

375(2)—Local agent taking and forwarding application for, and signing, delivering, and col- 
lecting premium on policy, held not mere soliciting agent, without authority to waive 
provisions. Local agent, accepting and forwarding application signing, and delivering 
policy and receiving Yoni mage held authorized to waive forfeiture for mortgaging prop- 
erty. Niagara Fire Ins. Co. of New York v. Johnson. (Ky.) 

375(2)—Agent waiving life policy provisions need not be general agent. 
Hancock Mut. Life Ins. Co. (N. Y.) 


§ 376. EFFECT OF PROVISIONS OF POLICY. 
(1). In general. 

376(1)—L imitation on agent’s waiving terms of policy applied to creation of contract, not to 
subsequent modification of conditions. Evans et al v. Globe & Rutgers Fire Ins. Co. 
(Ga.) 

(3). Knowledge « or limit of liability. 

376(3)—Policyholder and beneficiary held chargeable with notice of policy provision _respect- 
ing authority of insurer’s agent to extend time for payment of premium note. Insurer’s 
agent’s knowledge respecting extension of time for paying premium note does not bind 
princivel, re party knew agent exceeded authority. Hill v. —_—-7 Life Ins. 

» ) 


§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 


(1). Necessity of knowledge of breach. 
377(1)—To take advantage of sound health provision in life policy, insurer or agent must 
have been deceived or misled by applicant’s misrepresentations. Eureka-Maryland Assur. 
Corp. v. Scalco et ux. (Md. 
377(1)—Acts waiving insured’s false statements should have been done with full knowl- 
edge of facts entitling insurer to treat life policies as unenforceable. A&tna Life Ins. Co. 
v. Levey. (U 
(2). What constitutes knowledge or notice in general. 
377(2)—Fire policy provision making loss payable to third person ‘‘as his interest may ap- 
pear” imports such person’s interest in property. Hamlet et al v. American Eagle Fire 
Ins. Co. (W. Va.) bee 
(3). Facts putting insurer on inquiry. 
377(3)—Purchaser by deed wherein vendor retained lien for unpaid purchase price had “‘in- 
surable interest” in property; fire policy provision making loss payable to vendor as his 
interest may appear put insurer on notice that another than insured purchaser claimed 
interest; issuance of fire policy in purchaser’s name, loss payable to vendor as his in- 
terest may appear, without inquiry as to vendor’s —— awe sole ee pro- 
vision. Hamlet et al v. American Eagle Fire Ins. Co. (W. 


§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS a "AGENTS. 
(1). In general. 
378(1)—Insurers against fire held charged with knowledge as to condition of agent’s ad- 
mission as to his knowledge. Foristiere v. ARtna Ins. Co. (Cal.) 
378(1)-——Notice to local agent that insured desired to mortgage and had mortgaged property 
held notice to insurer. Niagara Fire Ins. Co. v. Johnson. (Ky.) 
378(1)—Insurer is bound by information gained by agent, and is charged with knowledge of 
ene agent is told within scope of authority. Zeilman v. Central Mut. Ins. Assn. 
oO 
378(1)—Knowledge of insurance ‘agent that insured’s interest was only life estate would be 
imputed to insurer. Houck et ux v. American Eagle Fire Ins. Co. N. Cc.) 
378(1)—Knowledge that applicant is in bad health, obtained by life insurer’s agent from ap- 
plicant, is imputable to insurer; false statements in application for life insurance respect- 
ing applicant’s health are unavailable as defense, where, notwithstanding its agent’s 
knowledge of facts insurer accepts camera Pritchard v. American Nat. Ins. Co. of 
Galveston, Tex. (Okla.) as 
378(1)—Insurer was chargeable with notice ‘of whatever agents writing fire — knew. 
National Guaranty Fire Ins, Co. v. King et al. (Tex.) gas 
(2). Who is agent of insurer. 
378(2)—Broker, acting under insurance company’s agents, was not agent or insurance com- 
pany to receive notice that insured had moved insured property to storage house. 
Luthy v. Northwestern Nat. Ins. Co. of Milwaukee, Wis. (Mo.) 
(3.) Nature of agency and authority of agent. 
78(3)—Insurance company could not avoid fire policy under mortgage clause, where em- 
ployee as agency, who solicited insurance, was informed of eo of nen Ra- 
pides Club v. American Union Ins. Co. of New York. (U. Beka 
(4). Capacity in which knowledge is acquired. 
378(4)—That insurance agents were officers of mortgagee bank does not negative 


notice a insurer of foreclosure sale of property prior to issuance of policy. American 
Ins. Co. v. Woolfolk et al. (Ind.) 
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§ 379. INSERTION OF FALSE ANSWERS IN 
UNDER HIS DIRECTION. 

(1). In general. 

379(1)—Insured cannot be called on to bear consequences, where application is filled out by 
insurer’s agent from his own knowledge. Act of insurer’s agent in inserting in policy 
words “no other insurance’ was insurer’s act, for which insured was not responsible. 
Seauidtan v; Youre Gommty Ties Wire Tim Gi COD oni os occas ts ccdccncasuceasaces 968 

379(1)—Where insurer’s agent inspected and examined property and prepared policy mis- 
description of property is no defense to action on policy. Home Ins. Co. of New York 
We TR), I ioe ro bs ran > Sisto we acu Fatdnmie-s ed a4 eae nee arcana on at eae - 172 

(4). Life and accident insurance. 

379(4)—Assurer could not claim policy was void because of assured’s health at delivery 
thereof, after waiver of right to claim forfeiture for misrepresentation in application. 
Oglesby v. Life Insurance Company of Virginia. (La.) ...........0- sce e cece eens 249 

379(4)—Insurer accepting premium and issuing policy cannot set up misstatements in ap- 
plication to avoid liability, where through agent’s fraud, negligence or ae, facts 
were misstated. Zeilman v. Central Mut. Ins. Assn. (Mo.) Fas aus ke ae oe GRE SA re 

(5). Good faith of insured. 

379(5)—To render insurer liable though facts truthfully stated to agent were misstated by 
him, it must appear contents were unknown to insured when signing application. In- 
sured’s conduct in signing application if knowing it did not disclose what she told agent, 
held to amount to collusion. Where insured apparently knew of misstatements in ap- 
—— when signed, insurer held not estopped to deny liability for breach of warranty. 
nformation regarding insured’s health given to agent is presumed to have been com- 
municated to insurer, if insured did not know what eGR contained. Zeilman v. 
Central Mut. Ins. Ass’n. (Mo.) WS en be eee 478 

§ 380. FRAUDULENT OR COLLUSIVE ACTS OF AGENT. 

380—Beneficiaries under life policy cannot recover if there was complicity by applicant se- 
curing delivery of policy when not in sound health, Eureka-Maryland Assur. Corp. 


APPLICATION BY AGENT OR 


v.; Beahen 6 - ts | CHD) 6055 os incon aes smelt swctaedetacd eas weeetner rebates eneaseen 658 
380—Knowledge of agent is not imputable to insurer, where oo is collusion between insured 
and agent. Zeilman v. Central Mut. Ins. Ass’n. (Mo.) : 478 


380—Whether policy was voidable as between company and its agents ‘did not affect ‘policy’ 8 
validity as between company and insurer. N. Pelaggi & Co. v. Orient Ins. Co. (Vt.) .. 999 
§ 381. FORM AND REQUISITES OF EXPRESS Se WAIVER. 
§ 382. IN GENERAL. 
382—Insurer, accepting policy for attachment of clause covering mortgage and retaining policy 
until after loss, was estopped to avoid policy because of mortgage. Union Fire Ins. Co. 
05 Da GI a oe Soll i ie > ah a da See MOT ia aren Pee Awe sak Se 1217 
§ 388. IMPLIED WAIVER IN GENERAL. 
(2). Statements of officers and agents. 
388(2)—Letters from insurer in effect maintaining invalidity of jewelry policy, but cancelling 
potiey as to future risks, held not waiver of right of rescission. United States Merchants 
& Shippers Ins. Co. v. Klipper. (N | 
(3). Acts and conduct of insurer or agents in general. 
388(3)—Insurer of cargo issuing rider covering lumber on deck after loss was known did not 
waive objections to stowage by paying insured for lost lumber. Lone Star*S. S. Co. 
Ae eR eS ee ere rer ver rrr ree re ete oma ia 1269 
(5). Guaranty and indemnity insurance. 
388(5)—Insurer, notifying employer that it would disclaim liability if evidence established 
that employee i under age, did not waive exemption clause. Myers v. Continental 
Casualty Co. UMP 2 isco ale,wi ts ctinte €.cdapree dda ats teeter ic eM bl eal ites aren ne es re 853 
388(5)—Insurer’s igus of automobile ‘negligence case justified finding that automobile 
= ans. "epee with consent of named assured. Horn v. Commonwealth Caney a 
0. ae a ee ee 
§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(1). Breaches existing at time of issuance or delivery in general. 
389(1)—Agent’s delivery of life policy as authorized, knowing insured was not in sound 


health, held binding on insurer, absent complicity in fraud. eee Maryland Assur. 
ae a ee es Sear er ee a ree ee 658 


(2). Conditions as to title. 
389(2)—Insurer cannot rely on clause providing policy should be void if insured’s interest 
should be other than unconditional ownership, where agent iaowms condition of title 
issues policy. American Eagle Ins. Co. v. Meredith et al. (Ky.) .................. 751 
389 (2)—Purchaser by deed wherein vendor retained lien for unpaid purchase price had 
‘insurable interest” in property; fire policy provision making loss payable to vendor as 
his interest may appear put insurer on notice that another than insured purchaser 
claimed interest; issuance of fire policy in purchaser’s name, loss payable to vendor as 
his interest may appear without inquiry as to vendor’s no waived - ownership 
provision. Hamlet et al v. American Eagle Fire Ins. Co. (W. Va.)................... 125 
(4). Condition as to other insurance. 
389(4)—Insurer, acting on application for fire insurance, which was silent as to existence 


of additional insurance waived right to require insured to furnish such information. 
Spaulding v. York County Mut. Fire Ins. Co. (Me.) 


389 (4)—Insurer, knowing through its agent when issuing and renewing policy that insured 


had other insurance, waived clause against other insurance. St. Paul Fire & Marine 
RO. Ce 0s Tes CRD oa Sig oie sa ae ha ac des cee Ae Fee Ck ana ee 97 


(5). Subsequent breaches in “continuation ‘of existing conditions. 
389(5)—Insurer knowing through agent when issuing policy and renewing same that insured 
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had no iron safe waived iron safe clause. St. Paul Fire & Marine Ins. 
Stell. (Tex.) 
(9). Life and accident insurance. 

389(9)-—Insurer, learning concealed facts by exhaustive investigation, after being advised 
of insured’s fatal disease, waived false answers in application. Ajtna Life Ins. Co. v. 
Levey. (U. S.) 

§ 390. "ee TO ASSERT FORFEITURE OR TO CANCEL OR RESCIND 

POLICY 

390—Insurer must promptly elect to forfeit under sole ownership clause, and failure to do so 
waives right. American Ins. Co. v. Woolfolk et al. (Ind. 

390—Insurer, not canceling policy, after insured notified local agent of desire to place and 
execution of, mortgage on property, could not deny liability after loss. Insurer not 
taking steps to cancel policy within reasonable time after learning of violation of pro- 
vision, cannot avail itself thereof after loss. Niagara Fire Ins. Co. v. Johnson. (Ky.) 

390—Insurer cannot complain of misrepresentations in procurement of fire policy, in absence 
of showing that after discovery, it gave notice it would not be found. National Guaranty 
Fire Ins. Co. v. King, (Tex.) 253 

§ 392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR ASSESS- 

MENTS. 
(1). In general. 

392(1)—Insurance company having induced insured to cancel policy with another insurer by 
promise to cover insured’s platform cotton, and having accepted premiums exacted on 
basis of insured’s daily reports of cotton, held estopped from claiming premiums paid 
were not the agreed premiums. American Eagle Fire Ins. Co. v. McKinnin. (Ariz.) ..1302 

392(1)—Insurer, receiving premiums after knowledge that statements by insured were un- 
true, waived forfeiture, which might result from breach of warranty. Sovereign Camp 
W. O. W. v. Bowman. (Ga.) 243 

392(1)—-Automobile fire insurer accepting premium with knowledge of breaches of warranty 
waived breaches. Security Underwriters Inc., v. Long. (Ind.) ... 373 
392(1)—Knowledge that applicant is in bad health, obtained by life insurer’s agent from ap- 
plicant, is imputable to insurer; false statements in application for life insurance re- 
specting applicant’s health are unavailable as defense, where, notwithstanding its agent’s 
knowledge of facts insurer accepts premiums. Pritchard v. American Nat. Ins. Co. of 
Galveston, Tex. (Okla.) neeee 
(2). Premium demanded but not paid, 

392(2)—Where life insurer offered to waive forfeiture, but insured refused to accept by re- 
fusal to pay note, there was waiver of insured’s waiver. Where life insurer presented 
past-due note for premium, and insurer refused to pay note, one claiming under insured 
could not insist on waiver of forfeiture. Cook v. Lamar Life Ins. Co. (Miss.) 

(11). Offer to return. 

392(11)—Failure to tender unearned premium to insured after fire estopped insurance com- 
pany from claiming that removal of insured property voided policy. Luthy v. North- 
western Nat. Ins. Co. of Milwaukee, Wis. (Mo.) ’ 

§ 393. CONSENT TO ASSIGNMENT OF POLICY. 

393—-Insurer against fire, by executing consent to assignment of policy with knowledge policy 
was void at its option, was estopped to assert such offense. Insurer against fire having 
approved transfer of property cannot show, as defense to action on policy, that trans- 
fer was mortgage. Foristiere v. Aetna Ins. Co. (Cal.) 1207 

§ 395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 

395—Liability insurer, denying liability solely on ground that policy had lapsed, waived 
other defenses to garnishment proceeding. Dickinson v. Homerich et al. (American 
Casualty Underwriters, Garnishee). (Mich.) 

395 Insurer denying liability for the false representations in application waived defense that 
premium did not reach it during life of insured. <n v. Connecticuit General 
Life Ins. Co. (Vt.) 

§ 397. PARTICIPATING IN ADJU STMENT OF LOSS. 

397—-Insured, suffering no loss or inconvenience from adjustment of loss during suspension 
of policy, cannot set up estoppel to claim forfeiture. Cotter v. Central Mut. Hail & 
Cyclone Ins. Co. of Appleton, Wis. (Wis.) xd 

§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE, 

400—One year incontestable clause in life policy held not applicable to defense 0 policy 
was wager contract. Home Life Ins. Co. of New York v. Masterson et al. (Ark 

400 oe me Mase in life gees to make - a Pr ser in force for one 
year after date of issue anc nat year is “durin insur 
Life Ins. Co. v, Carbaugh, (IIl.) : . a ee ee 

400—} roposed rider for life policy providing death in air craft was risk not assumed held 
consistent with statute respecting incontestability. Metropolitan Life Ins. Co. v. Con- 

way, Supt. of Ins. (N. Y.) 

400—Statute making attempt to commence action equivalent to commencement thereof held a 
plicable to action to cancel life policy incontestable after two years. New York Life 
Ins. Co. v. Dicklen. (N. Y.) ; 

400—Provision making policy incontestable after it has been “in force” two years, held 
inapplicable where insured died before expiration of such period . Van Saun v. Metropoli- 
tan Life Ins. Co. (N. Y.) 

400—lLife policy held incontestable after two years for misrepresentations as to insured’s 
health, although premiums for two years had not been paid prior to insured’s death. 
American Nat. Ins. Co. v. Welsh et al. (Tex.) 

400—‘‘Contest’”’ contemplated in incontestable clause must be by or in. judicial proceedings. 
Insurance company held not deprived of defenses set up in suit to cancel policy brought 
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within contestable period because of failure to make defense within period by answer in 
action on policy. Once having initiated contest no judicial proceedings within contest- 
able pee = had benefit thereof in future. New York Life Ins. Co. v. Hurt 
et al, ° SF © OG. 6 FADO RECEHO OHSS SEHEE SUS 8 CORS6.6 URED OOOEO CONS HONORE Oe EmMe eae 
400—Insurance company’s action to reform ordinary life policy to correct clerical error, 
whereby part of endowment form was used, held not barred by incontestable clause. 
Columbian National Life Ins. Co. v. Black. (U. S.) . 5 al tials OO sins ; 


XII. Risks and Causes of Loss. 

iA) MARINE INSURANCE 

§ 402. MARINE RISKS IN GENERAL. 

402—Elbow pipe on dredge was “machinery” within exception of marine policy excluding 
claim for breakage of machinery; “machine.” Insurer under marine policy excepting 
liability for breakage of machinery was not liable for sinking of dredge by water enter- 
ink tush broken elbow pipe. Quinlivan v. Northwestern Fire & Marine Ins. Co. 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 418. LIMITATIONS OF RISK AS TO PLACE. 

§ 419. — SITUATION OF PROPERTY INSURED. 

419—Horse blankets removed to logging camps each winter held ‘“‘temporarily off premises” 
within meaning of fire policy; “permanent,” “temporary.” Fire insurance company held 
to intend to insure horse blankets where agent knew their use, and policy expressly 
covered them while temporarily off premises. Fire insurance on horse blankets on or 
temporarily off premises was not nullified because hazard may, have ben greater off 
premises. McManus v. Home Ins. Co. (Wis.) 5 Sie ka Sate ba Pde es ed ei Rete ar ae eG 

§ 421. FIRE. 

421—Where explosion in insured’s building or neighboring building is caused by fire, insurer 
under standard policy is liable for resulting damages. Loss resulting from use of ex- 
plosives to stop spread of fire is within standard fire policy as incident of fire. Damage 
by concussion, as result of explosion of dynamite placed under another building to pre- 
vent spread of fire in direction of insured’s building held not within contemplation of 
clause of fire policy excepting loss by explosion, Damage from explosion of dynamite in 
another building held recoverable under policy covering direct loss by fire if insured’s 
building was within zone of danger, and dynamiting was reasonably necessary to check 
fire’s progress. Cook v. Continental Ins. Co. (Ala.) : aoe wae 

421—Fire shooting from open furnace door of oil burner was “hostile fire’ so as to warrant 
recovery on fire policy. “Friendly fire” within meaning of fire policy is one that remains 
confined in place intended; “hostile fire” within meaning of fire policy, is one not con- 
fined to place intended. Coryell v. Old Colony Ins. Co. (Nebr.) ....... jr te eeecees 

421—Chimney was not part of “heating apparatus” of house within insurance policy so as to 
relieve insurer from liability for damage caused by fire. Washington Tp. Mut. Fire 
Lightning Ins. Ass’n. v. Sherrer. (Ohio.) .......-:.-esee cere eee reeeeee ct eeeees 

§ 424. ACCIDENT. 

424—Condition in policy excluding coverage when car is being driven by person under 16 
held not to apply to damage to insured’s car. New Amsterdam Casualty Co. v. Pick- 
FER, CHRD ova igdec cee decndeteceaunmataccdavanewas on ote Ghsneeend alee. s oneal 

424— Insured * shut down engine when piston rod became scored from wearing of stuffing 
box packing could not recover on indemnity policy applicable to breaking which prevents 
continued operation. Travelers’ Indemnity Co. of Hartford v. M. Werk Co. (Ohio.) 

424—Transportation policy did not cover loss from theft during transportation on truck 
engaged in collecting, conveying, and returning goods to be dyed. Finery Silk Stock- 
ine Ca. 0%. Sem Tes Ce Ce Bad ccc ican vcsccedascNweeasicqwwersntagaeeee caregee ee 

§ 425. THEFT. 


425—Word “‘theft’’ as used in automobile theft policy did not mean with animus furandi. 
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Employers Fire Ins. Co. v. Bartee. (Colo.) 1320 


425—-Automobile taken from public garage by employee thereof held “stolen” within theft 
policy, where facts indicated purpose to unlawfully remove automobile. Miller v. 
Newark Fire Ins. Co. of New Jersey. (La.) ECT ee en Sy Oe eee 

425—“Theft” within automobile insurance policy requires criminal intent to deprive owner 
permanently of property; ‘“‘robbery;” “pilferage.” Repp v. American Farmers’ Mut. Auto- 
mobile Ins. Co. (Minn.) : ae Re ee doh ee ees a aa W ie ai aoe 

425—-Safe burglary policy held not to authorize recovery for loss by manipulation of lock or 
by safe being unlocked without evidence of violence on exterior; burglary insurance con- 
tract is measure of insurer’s liability. ‘Exterior’? as used in burglary policy requiring 
marks of violence on exterior of safe, means surface, outside, as distinguished from in- 
terior. Jackson Steam Laundry v. Aitna Casualty & Surety Co. (Miss.) ............ 

425—Insurer could not recover, under exception in theft policy, money paid wife for auto- 
mobile stolen by husband, not living with wife; “household”. Heffernan v. Milwaukee 
Mechanics’ Ins. Co. (Ohio) ee pci ie PE A Re a ny A 

425—Insurer exempt from theft by person in assured’s household held liable for theft of 
automobile by insured’s husband living apart from insured. Milwaukee Mechanics Ins. 
Co. v. Heffernan. (Ohio) Sh uuc ce aes : : oar dv secre 

425—Entrance to alley separating insured’s two factories held ‘“‘public entrance” within burg- 
lary policy. Union Indemnity Co. Inc. v. S. N. Kleier Co. Inc. (U. S.) 4 

§ 426. INJURY TO OR DEATH OF ANIMALS. 

426—Process of “‘firing’’ horse held “operation” within live stock policy rendering insurer 


not liable for death of. animal subjected to operation without insurer’s consent. Hart- 
ford Live Stock Ins. Co. v. Everett et al. (Ind.) ‘ Sad wa de wae eaeiee 
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§ 429. WRONGFUL ACTS OF INSURED. 
429—Under accident policy not covering loss resulting from or in consequence of violation 
of law illegal act need only be proximate, not sole, cause of accident. Whyte v. Union 
Mutual Casualty Co. (la.) te tars a i 
429—Assured, setting fire to property could take no benefit under ‘policy. ‘Rent-A-Car Co. v 
Globe & Rutgers Fire Ins. Co. (Md.) , 
429—Recovery cannot be had under policy of confiscation insurance if beneficiary caused 
loss. National Surety Co. v. leterson et ux. (Wash.) 
(C) GUARANTY AND INDEMNITY INSURANCE, 
§ 434. LIABILITY INCURRED FOR INJURY TO OR LOSS OF PROPERTY. 
434—L ability policy issued to garage owner and excluding liability for damage to “‘property” 
in insured’s custody held not to exclude damage to automobile being towed. Parry et al 
v. Maryland Casualty Co. (N. Y.) ’ ‘ ine : Bedwas 
434—Liability policy issued to garage owners held to exclude damage to another’s auto- 
mobile being towed in assured’s custody. Damage to automobile being towed by insured 
garage owner’s employee held within coverage of liability policy excluding liability for 
damage to property in’insured’s custody. Parry et al. v. Maryland Casualty Co. (N. Y.)1334 
§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 
435—Employee of company, named insured in automobile liability policy covering automobile 
used for company’s as well as employee’s business, held to come within protection of 
policy. Ocean Accident & Guarantee Corporation v. Bear. (Ala.) 
435—Liability insurance bond required of bus company held not limited to passengers on 
bus, but covered any, injury resulting from operation of bus. Injuries to passenger 
on motorbus colliding ‘with automobile resulted "trem “operation of motor carrier’? within 
statute requiring insurance bond for injuries from operation of motor carrier. Liability 
insurance bond required of motor carriers obligates insurer only for injuries resulting 
from negligent operation of motor vehicle. Operation of motor carrier must be proximate 
cause of damage to impose liability on bondsmen under liability insurance bond furnished 
by motor carrier, “resulting from’. Crozier v. Hawkeye Stages, Inc. et al. (Ia.) 
‘Automobile policy held not construable to show intention to regard trailer as part of 
automobile, especially where increased cost was provided for trailers. Use of trailer to 
haul small articles to and from farm for insured’s own purposes held not within pro- 
hibition of automobile policy against use of car for hire. Pawlicki v. Hollenbeck. 
(Mich. ) iat .1326 
435—One injured by contractor’s truck could not recover under policy indemnifying contrac- 
tor’s principal from loss by truck in his “hire’’ or operated with his ‘consent. Giroud 
v. New Jersey Mfrs. Casualty Ins. Co. (N. J.) .. 
435—Injury to child by reason of automobile owner throwing match in can of kerosene while 
cleaning car was not within automobile liability policy. Injury to create liability on au- 
tomobile liability policy, must have arisen as natural and probable consequence from 
act of insured. Steir et al v. London Guarantee & Accident Co. (N. Y.) 
435—Policy limiting insurer’s liability to bodily injury is in conflict with statute requiring in- 
surance against liability for all damages and is ineffective. Statute specifying standard 
provisions for liability policies is regulatory and in nature of legislative restriction on 
xhts of insurance companies to issue liability policies. Action for loss of services of 
wite held within category of motor vehicle to be insured against injuries to persons or 
property. Brustein v. New Amsterdam Casualty Co. (N. Y.) 830 
435—Injuries received in operating coal business in rear of apartment held not indemnified 
against by policy disclosing only ey of apartment and not _—- of coal yard. 
Collabolletta v. Travelers Ins. Co. (N. Y. , ols 5 gtk 56. 
Insurer held liable where assured’s ot Ai when injuring plaintiff, was using car with 
assured’s permission, implied by usage and_ practice “legally operating *; “legally respon- 
sible for operation.” Maryland Casualty Co. v. Ronon. (U. S.) .1318 
Loan of automobile to one who in turn loaned it to driver at time of accident held to 
‘onstitute passenger ‘‘assured” within terms of automobile liability policy. Odden v. 
tion Indemnity Co. (Wash.) . . : 1340 
WRONGFUL ACTS OF INSURED. 
437—Automobile providing insurer shall not be liable unless driver complied with law, held 
not to relieve insurer of liability, where insured violated law. Provision of automobile 
policy against liability for breach of law or ordinance, stated as exceptions referred only 
to liability when car was driven by certain permitted persons, not when driven by 
owner. Pawlicki v. Hollenbeck, (Mich.) , 1326 
437—Operation of automobile at time of accident by driver without license held not illegal 
operation under liability policy. Insurer under automobile policy held liable to one law- 
fully riding therein unless there existed illegality of use between guest and owner. 
Odden yv. Union Indemnity Co. (Wash.) 1340 
437—Minor 17 years old was “under age limit fixed’’ by ordinance prohibiting automobile 
owner from permitting minor under 18 to operate car within meaning of automobile 
liability policy. Age limit got automobile operators fixed by municipal ordinance is “fixed 
by law” within meaning of automobile liability policy; ‘age fixed by law.” United 
States Fidelity & Guaranty Co. v. Guenther. (U. S.) ’ -is Sa ead ines ta Cee 
(D) LIFE INSURANCE, 
§ 444. SUICIDE. 
§ 446. —— EFFECT OF INSANITY. 
446—YThat insured had sufficient mentality to appreciate physical consequences of his acts 


did not disprove insanity in suit on accident policy for death ons suicide. Travelers’ 
Ins. Co. v. Schenkel. (U. S.) oa 
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{E) ACCIDENT AND HEALTH INSURANCE, 
§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 
1). In general. 

451(1)—Words “In time of war,” as used in provision of accident policy excepting liability, 
held not to refer to aviation or submarine operations. Being “engaged in aviation op- 
erations,” within accident policy, means taking _part in operations of airplanes in some 
direct way. Words “engaged in aviation operations,” as used in accident policy, do not 
have same meaning as words “participating in aeronautics.”” Price v. Prudential Ins. 
Co. ot America. (Fla.) 

451(1)—-Illiterate insured under accident policy covering loss of eye from specified causes 
held not entitled to recover benefits for loss from cause = specified without reformation. 
Burton v. Life & Casualty Ins. Co. of Tennessee. (N. C. 1310 

451(1)—Parties to accident insurance contracts a, ae for accidents company shall 
not be liable. Kirkby v. Federal Life Ins. Co. (U. S.) . 339 
452. RISKS OF TRAVEL, RAILROADS AND “OTHER CONVEYANCES. 

452—Falling to pavement while riding on tailgate of truck when supporting chain broke, re- 
sulting in death, held ‘‘aécidental death” resulting from being thrown from “disabled 
automobile,” within accident policy. Inter-Southern Life Ins. Co. of Lanier, Ky. 
v. Bowyer. (Ind.) ... 564 

452—To authorize recovery under accident policy, it was necessary to show that at time of 
accident insured truck driver was engaged in driving public conveyance. Motor truck 
used by insured garage employee in making tire service call held not “‘public convey- 
ance” within accident policy. Life & Casualty Ins. Co. v. Brame. (Ky.). 791 

452—Loss of hand while operating road roller was not sustained by vreckion or disablement 
of any vehicle or by being accidentally thrown ene within accident policy. Dro- 
gula_v. Federal Life Ins. Co. (Mich.) 570 

452—Officer leaving rapidly moving automobile to prevent escape of prisoner who jumped 
therefrom held not ‘accidentally thrown” therefrom within accident policy. Sizemore 
v. National Casualty Co. (W. Va.) oe 

§ 453. RISKS OF OCCUPATION OR EMPL OYMENT. 

453—Injury to locomotive fireman after working hours, when attempting to board locomotive 
to return to boarding house, held “injury while on duty” within meaning of insurance 
certificate ‘period of employment.” Chicago & E. I. Ry. Co. v. Schraeder (Ind.) 134 

§ 454. BODILY INFIRMITIES OR DISEASE. 

454—Policy covering sickness contracted not less than 30 days after policy date covered 
disability from recurring stomach ulcers, irrespective of ae operations. Commercial 
Casualty Ins. Co. v. Wheatman. (Ohio.) 

454—Under accident policy, accident is considered cause of injury, when it causes diseased 
condition or existing disease has no causal connection, but not where existing disease, 
co-operating with accident, results in mjury. Standard Accident Ins. Co. v. Rossi. (U. S.) 

454— Insured suffering from Bright’s disease when health policy was issued but whose work 
vas not interrupted thereby until later could recover benefits for ‘“‘sickness contracted 
during the term of the policy’; ‘sickness’. Milam v. Norwich Union Indemnity 
Co. (W. Va.) 

§ 455. EXTERNAL, VIOLENT AND ACCIDENTAL MEANS OF INJURY. 

455—Injury to eye by infection from using | employer’s towel held not effected solely by 
“external, violent, and accidental means” within accident policy. Prudential Ins. 
of America v. Herndon. (Ga.) 

455—Under accident policy insurer was not liable unless injury causing death was effected by 
accidental means independently of arteriosclerosis. Frerichs v. London & Lancashire 
Indemnity Co. of America. (La.) 568 

455—-Injury to insured, burned as result of physiciz an’s negligent administration of electrical 
treatment for neuralgia held covered by accident policy. Thalassinos v. Massachusetts 
Accident Co. (N. H.) . . -- ++ .1306 

455—Death from infection resulting on pulling wisdom tooth held “accidental” and caused 
solely and exclusively by “external, violent and accidental means,” within accident policy. 
Where ordinary means employed in usual way produce unexpected and fatal result, such 
result is due to ‘accidental means” within accident policy. International Travelers 
Ass'n. v. Francis. (Tex.) 

455—When injury or death results from. voluntary act of insured. which is manifestly danger- 
ous, such result is not caused by “accidental means.” Sizemore v. National Casualty Co. 
(W. Va.) 

§ 461. VOLU NTARY OR UNNECE SSARY EXPOSURE TO DANGER. 

(3). Walking or being on railway or bridge. 

461(3)—Judgments should be set aside only for strongest and most convincing grounds. 
Messing v. Dwelling House Mut. Ins. Co. (Nebr.) 85 

§ 462. VIOLATION OF THE LAW. 

462—Under statute applying to climbing cars while in motion, riding in box car held no 
— such as to avoid accident policy. Ragan v. Provident Life & Accident Ins. Co. 

a) a ae ha aeighetates etal oa Seen : 128 

462—Insurance company could exclude, from hazards covered by accident policy death in- 
tentionally inflicted by another. Oaks’ Adm’r. v. Standard Accident Ins. Co. of Detroit, 
Mich. (Ky.) aa 

§ 464. INTENTIONAL INJURIES. 

Oe ee = & berg held = within accident policy exclud- 

iona elf-inflicted or any other 

‘ Standard Accident Ins. Co. of Detroit, Mich. : me person.” Osks’ Adm’r. v. 

466. 


/ 
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466-—Insured’s death from anaesthetic due to hypersusceptibility to particular anaesthetic held 
not result of “bodily injuries, effected directly and maengenanaey, through external, vio- 
lent, and accidental means.” Hesse v. Travelers Ins. Co. (Pa. “ o 
466—Expressions “resulting from” injuries “causing such loss” and loss of “sustained by, 
appearing in same part of policy, must be construed to mean same thing. Proximate 
cause is applicable in accident insurance only in determining whether injury or death 
is caused solely by act or accident. Disablement of automobile was proximate cause of 
death of insured from freezing after abandoning car; “wrecking or disablement of any 
vehicle or car.” Federal Life Ins. Co. v. White. (Tex.) ; ‘ 
466—Death resulting from accidental injuries held covered by accident_policy, though other 
London Guarantee & Accident Co. Ltd. v. Leefson. 


ACCIDENT. : 
467—Where insured worked five weeks between date of accident and date of death, benefi- 
ciary could not recover for death under accident policy. Smith v. United States Life & 
Casualty Co. (Cal.) ; ec Sa ae 


XIII. Extent of Loss and 

A) MARINE INSURANCE. 

£k69 CONSTRUCTIVE TOTAL LOSS. eee i 

469—Fire policy describing building as “ironclad frame building with metal roof” precluded 
insurer asserting building as not frame building within ordinance regulating repairs. 
Citizens’ Ins. Co. v. Barnes et al. (Fla.) 

§ 473. VALUE OF SUBJECT MATTER. 
475. VALUED POLICIES. 

475—Clause of marine policy “full interest admi 
was valid. Cabaud v. Federal Ins. Co. (U. S.) 

§ 487. EXPENDITURES 

§ 488. IN GENERAL, . oo ee 

488—Under life policy, in which beneficiary’s interest is mere expectancy, beneficiary’s in- 
terest is mere expectancy, beneficiary who murdered insured held not entitled to pro- 
ceeds. Statute prohibiting one convicted of homicide from receiving benefit from 
victim’s estate held not to abrogate rule barring beneficiary murdering insured from 
taking under life policy. Smith v. Todd, (S. C.) 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 493. TOTAL LOSS. . 

493—Barn was “total loss” within fire policy, where roof was completely burned and portions 
of walls remaining upright were worthless. Aetna Ins. Co. v. Weekley. (Ky.) 

§ 498. VALUE OF PROPERTY DESTROYED. 

§ 499. —— IN GENERAL. 


499—Policy limiting contemplated damages as actual cash value of building prior to fire, 
compared with actual cash value thereafter. Voges v. Mechanics Ins. Co. (Nebr.) 1243 


499—Stipulation that insurer should not be liable beyond actual cash value of property 
was valid and determinative of rights and liabilities; stipulation that insurer should not 
be liable beyond actual cash value of property was applicable to losses not within scope 
of valued policy act; loss or damage was ascertainable according to actual cash value 
with proper deductions for depreciation in accordance with policy; policy provisions 
that loss or damage should not exceed cost of repairs was merely limitation on amount 
of recovery, Voges v. Mechanics Ins. Co. (Nebr.) A orate Tn ie ae Ue le 

499—“‘Actual cash value” of property at time of loss under fire policy meant actual money 
value. Cost of reconstructing burned buildings less depreciation held only one of ele- 
ments making up actual value, under policy limiting recovery to replacement cost. In 
determining damages sustained under policy covering actual cash value of property not 
exceeding reconstruction cost, any relevant tact, including purchase price and opinion of 
experts on value, could be considered. Sebring v. Firemen’s Ins. Co. of Newark, 

§ 

501—Insurer could not complain under clause limiting liability to three-fourths of actual 
value of property, where total insurance did not equal such value. 
Marine Ins. Co. v. Stell. (Tex.) 

§ 502. AMOUNT OF DAMAGE TO PROPERTY. 

502—Provision of automobile collision policy that liability should not exceed cost to repair 
or replace automobile or parts held ambiguous requiring construction. Automobile pol- 
icy provision limiting liability did not impose cost of repairs and replacement of parts 
as limitation unless automobile was restored to previous condition. Stoops v. 
American Fire Ins. Co. (Tenn.) mba 

§ 503. AMOUNT OF INTEREST OF INSURED. 

503—Insured may recover entire loss under policy, irrespective of incumbrance, or fact that 
cestui que trust had policy covering her interest. Farmers’ Union Mut. Protective 
Ass’n. of Colorado v. San Luis State Bank. (Colo.) ; 

§ 504. EFFECT OF OTHER INSURANCE. 

504—Policy covering assured’s property generally, but definitely designating generator, al- 
though not alloting amount of total insurance to several items covered, held “specific”, 
precluding recovery under policy excluding liability, if property was specifically insured. 
As regards apportionment of losses between insurers, policy distributing amount thereof 
to several items of property insured is specific. 
Ins. Co. v. Firemen’s Mut. Ins. Co. (Conn.) 
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504—Insured may recover entire loss under policy, irrespective of incumbrance, or fact 
that cestui que trust had policy covering her interest. Farmers’ Union Mut. Protective 
Ass’n. of Colorado v. San Luis State Bank. (Colo.) ... ” : 
504—Plaintiff held entitled to full amount of policy sued on, though he had another policy 
on property, in view of uncontroverted allegations and proof that such amount was less 
than fair market value of property. Niagara Fire Ins. Co. v. Johnson. (Ky.) ....... : 
504—Mortgagor’s act in taking out additional insurance on his interest without mortgagee’s 
consent does not reduce mortgagee’s prior insurance under standard mortgage clause. 
Bennett.v.. Peweiddat Dine Tan: Ge . Ge Goes nie cides capex cmbassucsescevanss Lies 
504—Verdict of fire policy for total value of property should be reduced by amount of judg- 
ment entered for insured’s pledgee on policy covering pledgee’s interest. Dunsmore v. 
Weankiie Wise Tae. Ge GE. . os vcs <wiesn vies fiers 


§ 505. DUTIES OF INSURED AFTER LOSS. 

505—Theft of property after fire, to constitute failure to care for property must be result 
of insured’s neglect. Insured after fire must exercise ordinary care for protection of 
property. Pospisil v. National Fire Ins. Co. of Hartford, Conn. (U. S.) ..... 


(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 512. LIABILITIES INCURRED FOR INJURIES TO PERSONS OR PROPERTY. 

512—-Motorbus liabilty insurer, paying insurance into court, held not entitled to deduct pay- 
ments in settlement of claims not reduced to judgment. Frank et al. v. Hartford Acci- 
dent & Yhiemnitg ‘GR GER. Wed ood o iva cas cian ceses i tevacven as ceeneneenetieeass 


§ 514. DAMAGES INCURRED OR PAID. 

514—Insured’s payment of part of settlement is without consideration if insurer had pre- 
viously become absolutely liable for amount of settlement. Insured’s consent to com- 
promise agreement held to constitute waiver of policy provision whereby insurer could 
discharge obligations only by payment up to policy limits. If under conceded facts and 
applicable law court was required to direct verdict for claimant in excess of policy limit, 
insured’s contributions to induce settlement within policy limit would be without considera- 
tion, Insured, having agreed to compromise settlement, cannot insist on it to establish waiv- 
er and reject it to disclaim liability. Insured contributing to settlement with claimant 
within policy limits, held not entitled to recover contribution from insurer, where insured 
escaped large contingent liability. St. Joseph Transfer & Storage Co. v. Employers 
Indemnity Corp. (Mo.) tae Ce ; hin Atel doe as tate’ a« 

514—-Where wife recovered against insured $6,000 and husband $1,000 with $3,000 punitive 
damages jointly, their recovery against indemnity insurer was limited to $6,000 under 
policy limiting maximum for one person to $5,000. Indemnity insurer’s attorneys, de- 
fending suit by husband and wife jointly, were not required to have damages segre- 
gated. General Accident Fire & Life Assurance Corporation Ltd. v. Clark et al. 

514—Insurer under proper construction of employer’s accident policy held not liable for costs 
and expenses and interest on judgment, where insurer did not participate in defense. 
Insurer, in absence of express provision, is not liable for “interest” accruing on judgment 

pending appeal. Wagner Electric Corporation v. Ocean Accident & Guarantee Corpora- 

(U. S.) 


tion Ltd. 


514%—Insurer taking over defense of claim against insured, must act with due care and in 
good faith. St. Joseph Transfer & Storage Co. v. Employers Indemnity Corp. (Mo.) 

514%—Insured does not fully aid insurer, as required, when misleading insurer in statement 
by blaming another for accident and blaming himself in testimony to enable mother to 
recover. Ohrbach v. Preferred Accident Ins. Co. (N. Y.) ......... 468 ¢ 

(D) LIFE INSURANCE. 

§ 517. AMOUNT OF INCONTESTABLE OR PAID UP POLICY. 

517—Under incontestable clause, insurer could not contest insurance action brow ht after 
second year, on ground of suicide within two years. Fore v. New York Life Ins. 
Co. (Ark.) aah sans ented mean ; hap eo 

(E) ACCIDENT AND HEALTH INSURANCE. 

§ 524. TOTAL DISABILITY. 

524—To constitute ‘‘total disability” within accident policy, it is sufficient if injuries are such 
that common prudence requires insured to desist from employment so long as reasonably 


necessary to effect speedy recovery. Sherman v. Continental Casualty Co. (Cal.) 1 


524—Disability benefits held apportionable for portion of year before insured’s death, un- 
der life policy containing disability provision with large type words “life income to as- 
sured,” though benefits were made payable on anniversary dates of policy during in- 
sured’s lifetime. Brownstein v. New York Life Ins. Co. (Md.) .................... 
524—Recovery for total and permanent disability does not require condition of complete help- 
lessness. Insured becoming afflicted with tuberculosis was “totally disabled” within policy 
authorizing recovery therefor, though able to assist in operation of country store. Tu- 
berculosis was “permanent disability’ within policy authorizing recovery therefor with- 
out proof that insured could not recover. Equitable Life Assur. Soc. v. Serio. (Miss.) 
$24—“‘Permanent total disability” need not wholly prevent insured from performing any gain- 
ful work. Inability to do substantially all material acts necessary to occupation consti- 
tutes “‘permanent total disability.” Inability to do one of several necessary acts in per- 
formance of business constitutes “disability.” Absolute physical disability is not essen- 
tial to “total disability.” McCutchen v. Pacific Mut. Life Ins. Co. OR ia 2 akira 
524—Accident policy entitled insured to “total disability” indemnity if substantially unable 
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to perform every material duty of occupation. United States Fidelity & Guaranty Co. 
v. Hardeman. (Tex.) .... 5 , _. 810 
524—Disability preventing prosecution of business in_ substantially customary manner is 
total; “‘total disability.” Standard Accident Ins. Co. v. Bittle. (U. S.) 782 
524—Insured held entitled to recover on disability policy, if sickness rendered c 
of performing duties necessary to practical prosecution of his business; “continuous, 
necessary, and total loss of all business time.” Hetzel v. Pacific Mutual Life Ins. Co. 
(W. Va.) te Gee ats tee eee : Gtk 363 
§ 526. PARTIAL DISABILITY IN GENERAL. ea md 
526—Insured held entitled to compensation for only partial and not total disability not arising 
within two weeks after accident, where petition alleged continuous liability. Berlau 
v. Metropolitan Life Ins. Co. (Mo.) ; Seta Aa eka Cece ae 
§ 527. PARTICULAR INJURIES SPECIFIED IN POLICY. : 
527—Insured held not limited to recover under accident policy by showing that both feet 
were entirely severed, where portion of one remained; provision for indemnity for loss 
by severance referring to manner of injury. Where policy insured against loss of mem- 
ber of entire member, “loss” means destruction of usefulness, in absence of more spe- 
cific definition. Life & Casualty Ins. Co. of Tennessee v. Peacock (Ala.) pate 
527—Judgment held not excessive in allowance of $100 for hernia operation, under accident 
policy clause permitting allowance for cutting into abdomen to treat organs. Berlau 
v. Metropolitan Life Ins. Co. (Mo.) aes 
§ 529. DEATH FROM ACCIDENT. ; ; 4 
529—Rules of construction were inapplicable where policy allowed double indemnity provided 
death “‘shall not be the result of homicide.” Double indemnity provisions held not ap- 
plicable to accidental, death resulting from pistol wounds intentionally inflicted, where 
policy contained proviso that death “shall not be the result of homicide.’ Great South 
ern Life Ins, Co. v. Cherry. (Tex.) ; f Mae ‘ ocean 
§ 530. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 
530—Double indemnity held not payable in insured’s accidental death, where there was de- 
fault in premium payments, and special benefits under policy were specifically withdrawn 
in case policy was in force through automatic extension provisions. Great Southern 
Life Ins. Co. v. Jones. a3 


CU. &) 
§ 531. CLASSIFICATION OF RISK. . 
531—Death of electrical superintendent investigating interruption of service held not to pre- 
clude full recovery on accident policy under stipulation for reduced indemnities if injured 


in act pertaining to more hazardous employment. Fidelity Health & Accident Co. 
v. Holbrook. (Ind.) 


531—Word “superintending” within provision of accident policy specifying insured’s occupa- 
tions is not restricted to overseeing and directing workmen. Fidelity Health & Accident 
Co. v. Holbrook. (Ind.) Sema sh Case eres a Ata oer 
XIV. Notice and Proof of Loss. 


§ 539. TIME FOR NOTICE AND PROOF. 
(1). In general. 
539(1)—Insured’s proof of disability one year after disability ceased held not compliance 
with terms of disability policy. Gottlieb v. New York Life Ins. Co. (N. Y.) 1178 
539(1)—Provision in indemnity policy requiring assured to give “prompt written notice” of 
accident means reasonable notice. Black & White Cab Co. v. New York Indemnity 
Co. (W. Va.) 
539(3)—" 2). ee, notice. 4 
—‘Immediate notice” to insurer under automobile liabilit licy i i ithi 
reasonable time under cihcumstances. Reina v. United States Casualty Co. (N.Y) _— 
539(3)—Expression “immediate written notice” of accident in automobile policy requires 
reasonable diligence in giving notice under circumstances. Mewborn v. Employers’ Li- 
ability Assur. Corp. Ltd. et al. (N. C.) .... See aka ere 590 
(5). Effect of failure or delay. 
539(5)—Insurer held not liable under disability clause for premium or indemnity before 
ae of notice and proof of disability. Walters v. Jefferson Standard Life Ins. Co. 
(Tenn.) ‘ eo 
539(5)-—Failure to furnish proof of loss under fire policy within 60 days’ time provided 
therein, would not relieve insurer from liability. Pospisil v. National Fire Ins. Co. of 
Hartford, Conn. (U. Vitti weet 
539(5)—Injured_ person cannot recover from liability insurer not advised of service of 
process on insured as required in policy. Injured person, failing to see that liability 
insurer was promptly advised of service of process on insured, could not recover on 
policy. Metropolitan Casualty Ins. Co. v. Colthurst. (U. S.) ... 814 
539(5)—Insured failing to immediately notify and co-operate with insurer, person injured 
could not recover. Bachhuber v. Boosalis et al. (Wis.) 
(6). Excuses for failure or delay. 
539(6)—Insurer was not liable, where insured’s only excuse for failure to give immediate 


notice required was that notice was sent to wrong company by mistake. Reina v. United 
States Casualty Co. (N. Y.) 


539(6)—Insured’s ignorance of provis 
pensation is no excuse for failure to comply with its terms. Gottlieb v. New York Life 
Ins, Co. (N. Y.) Peete nests 1178 
539(6)—Rider placed on insuran providing that ob- 
ligation shall be unaffected by omission of assured does not excuse failure to give notice 
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of accident, as respects assured. Black & White Cab Co. v. New York Indemnity Co. 
CW. Va.) ut LOO ee eee are aiate ae daa ee a ee nabed niades 
§ 540. SUFFICIENCY OF NOTICE. : : 
540—Plaintiff held not required to give insurer formal notice of accidental death of insured 
where she knew of insurer’s actual notice through local agent. General Accident Fire 
& Life Assur. Corporation v. Savage. (U. S.) ...........- < : 
540—Insured’s failure to forward copies of complaint and summons was no defense to recov- 
ery on automobile liability policy, where insured had notice of accident. Royal Indemnity 
Re RT Oo re rr re ree Ce ee ERE 
§ 542. STATEMENTS OR PROOFS OF LOSS OF OR DAMAGE TO PROPERTY. 
(1). In general. ; : 
5entyh Galea describing land stating corn acreage and yield held sufficient account to 
hail insurer of amount of grain grown. Hansell v. Farmers Mut. Hail Ins. Assn. of 
Towa. (Ta.) 
§ 543. PROOFS OF DEATH OR INJURY TO INSURED. 
543—Purpose of proof of death is to enable insurer intelligently to estimate its rights and 
liabilities. Proofs of death reciting insured’s disappearance on certain date, furnished 
a little over seven years after insured’s unexplained disappearance, held sufficient. Grif- 
fin v. Northwestern Mutual Life Ins. Co. (Mich.) 
§ 549. INSPECTION OF PERSON OF INSURED AFTER INJURY OR DEATH. 
549—Requirement in accident policy that insured be permitted to make autopsy, where not 
forbidden by law, held reasonable. Order for examination of body of insured under life 
policy permitting autopsy held_not abuse of discretion. Whitman v. Kentucky Central 
Life & Accident Ins. Co. (Ky.) ....-...------. Sate Ne eee 
549—Request for autopsy provided for in accident policy was sufficient where made within 
reasonable time after death. General Accident Fire & Life Assur. Corporation v. 
Savage. (U. S. ; Phewathe de ctaeks 
$eb-<BPveuaien of accident policy giving insurer right to make autopsy held valid and enforce- 
able. Insurer’s right under accident policy to make autopsy held not barred by Arkansas 
Statute. Standard Accident Ins. Co. v. Rossi. (U. S.) .......... ccc cece ccc ccc ec cece 
§ 550. EFFECT OF STATEMENTS AND PROOFS IN GENERAL, 
550—That committee appointed by church joined in making proofs of loss under unauthorized 
policies did not prevent recovery on authorized policy. American Eagle Fire Ins. Co. 
v. Vaughan et al. (U. S.) oe tel rare 
§ 553. FRAUD OR FALSE SWEARING. 
(1). In general. 
553(1)—Intentionally false proof of loss by insured held defense to action on fire policy. 
Under provision voiding policy if insured atempts to defraud company before or after 
loss, dishonest statements about loss are within provisions irrespective of success of at- 
tempt. Intentional overvaluation of property destroyed by fire on part of insured, or 
agent, voids policy under provision that fraud before or after loss shall render policy 
void. Saidel v. Union Assurance Society, Ltd. (N. H.) pith Re dae habe ge ana a al 
553(1)—Church pastor’s false swearing in proofs of loss as to additional insurance fraudu- 
lently procured did not avoid policy on church property. American Eagle Fire Ins. 
Co. Vi, Velie OF OR OUR. Re no ov wa eine tan eee aia na Sates ate n ere 
§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 
AND OBJECTIONS. 
§ 555. IN GENERAL. 
555—Insurer’s waiver of right to object to notice and proofs of loss as not satisfying re 
quirements of policy may be either express or inalies. Insured’s failure to file required 
proof of loss held not to entitle insurer to forfeiture in view of agent’s waiver of de 
fects in proof of loss. Johnson v. Scottish Union, etc. Ins. Co. (Tenn.) 
§ 556. ——-POWERS OF OFFICERS OR AGENTS. 
(1). In general. 
556(1)—Insurer’s agent had apparent authority to waive proof of loss and accept notice of 
loss, in absence of notice of limited power. Evans et al v. Globe & Rutgers Fire Ins. 





Co. (Ga.) 
(2). Powers of adjusters. e 
556(2)—Adjuster could waive requirement of written proof of loss within 60 days. 
Exchange Assurance of London, Eng. Inc. v. Collins (Ky.) 


556(2)—Insurance adjuster has authority to waive defects or omissions in proofs of loss. 
Johnson v. Scottish Union, etc., Ins. Co. (Tenn.) 


§ 558. 


Royal 





- IMPLIED WAIVER IN GENERAL. 
(1). Acts and conduct in general. 
558(1)—Proof of loss may be waived by denying liability or course of conduct. 
Co. v. Day. (Ind.) .. d ; piesa 5 4 bk Oeb'es'c tome deie MAU eee neeeeens : 
558(1)—Insurer, by preparing and having insured swear to informal proof of loss and by 
making offer of settlement, waived further proof of loss. Security Underwriters, Inc. 
v. Leng. Cind.) ... ibvemda eed tape Die tase oe ee wens oa ceeee coe ak aw atte a e 


558(1)—Insurer’s examination of insured’s record and failing to answer letter held not to 


show intention to extend period for filing proofs of loss. United States Merchants & 
Shigeers Tad: Gav C. Bee:: Cs. Wako: casio nie acs vas cat es Vnk puss Wie paeeaeeeen 


558(1)—In action on accident policy, insurer assuming giving of proofs of loss in answer 
waived provision requiring proofs within specified time. Standard Accident Ins. Co. 


Home Ins. 


v. 
Teese, CC, GR an icici cesoresnd caved decte cekivicaes cores: eve tuenedeeustarenwl ee 
(2). Statements and acts of officers and agents. ; 
558(2)—Requirement of proof of fire loss was waived if agent stated adjuster had been 


on 
scene, and made no request for proofs. Aetna Ins. Co. v. Weekley. (Ky.) a 
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(4). Failure to furnish blanks. 
558(4)—-Insurance companies promising to do so must furnish blank proofs of loss. Insurer 
waived notice required by accident policy where it orally promised to furnish blank 
proofs of loss and failed to timely do so, though policy required written waiver, Berlau 
v. Metropolitan Life Ins. Co. (Mo.) . ‘ estates ‘ j 1296 
§ 559. —— DENIAL OF LIABILITY. 
(1). Insurance of property. 
559(1)—-Insured held not required to file proof of loss, where insurer claimed fire policy was 
cancelled before loss. Union Fire Ins. Co. v. Stone. (Ga.) ; 1217 
559(1)—-Proof of loss may be waived by denying liability or course of conduct. Home Ins. 
Co. v. Day. (Ind.) ; Bch : we 72 
559(1)—Denial of liability waives right to claim want of notice or proof of loss. London 
& Lancashire Ins. Co. Ltd. v. Mason et al. (Ind.) on 
559(1)—-Failure to furnish proof of loss did not relieve fire insurer from giability, in view 
of latter’s denial of all liability. Winchel’ v. National Fire Ins. Co. (Kan.) 
559(1)—Denial of liability waives proofs of loss. Philadelphia Fire & Marine Ins. Co. v. 
English. (Ky.) ; i tae 3 .1229 
559(1)—-Denying liability waives proof of loss; action commenced more than 45 days after 
denial of liability held not premature. Shields et al v. Vermont Mut. Fire Ins. Co. 
(Vt.) Sey etal Wig ares oats gi tas 107 
(2). Life and accident insurance. 
559(2)—Insurer, by denying all liability, waives policy provision that no suit shall be brought 
thereon until 60 days after claim has become due and proof made. Hetzel v. Pacific 
Mutual Life Ins. Co. (W. Va.) 
§ 560. FAILURE TO OBJECT OR TO STATE GROUND OF OBJECTION. 
(1). In general. 
560(1)—Receipt and retention of notice or proof of loss without objection constitutes waiver 
of right to object thereto as not satisfying requirements of policy. Insurer held to 
have waived requirements of proof of loss, where its agents accepted schedules of 
property destroyed and made no complaint regarding senpearieds Johnson v. Scottish 
Union, etc., Ins. Co. (Tenn.) 764 
(2). Necessity of specific objection. 
560(2)—Good faith requires insurer to point out details in which notice or proof of loss 
is insufficient and give insured opportunity to correct defects. Johnson v. Scottish 
Union, etc., Ins. Co. (Tenn.) 
§ 561. ADJUSTMENT OF LOSS AND NEGIOTATIONS FOR SETTLEMENT. 
561—Insurer making investigation and offering partial payment of loss without further ob- 
jection waived defects in proof of loss. Zurich General Accident & Liability Ins. Co. 
Ltd. v. Safe-T-Kros Drug Co. (Ind.) ; ; 1347 
§ 562. PAYMENT OF LOSS. ; ; 
562—-Part payment under accident policy with admission dy counsel in statement to jury as 
to liability under different clause was waiver of condition concerning proofs. Skibbe v, 
Liberty Life Ins. Co. (Kan.) 1292 
562—Insurer’s payment of portion of claim was waiver of formal proofs of death. wremieed 
v. Prudential Ins. Co. of America. (N. Y 


XV. Adjustment of Loss. 

§ 573. EXPENSES OF PROCEEDINGS ON APPRAIS: AL, OR ARBITRATION. 

573 Expenses of attending hearings in, and attorneys’ services in defending insurance com- 
pany’s suit to prevent award and remove third referee, held not recoverable by latter. 
Wiggin v. National Fire Ins. Co. (Mass.} 1235 

§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 

(4). Inadequacy of award. 

574(4)—Evidence that hail loss was from 40 to 60 per cent., held to show that award of 15 
per cent. was so grossly inadequate os to require that award be vacated. _——- Vv. 
Farmers Mut. Hail Ins. Assn. (Ark. ada - 966 

574(4)—Appraiser’s award for loss under “id policy’ m ay be. so inadequ: ate. or excessive as to be 
subject to vacation for fraud; fire insurer is entitled to judicial determination respect- 
ing coverage of policy notwithstanding appraiser’s award. Harrington v. Agricultural 
Ins. Co. (Minn,) Fay ‘ 1238 

(5). Effect of award in general. a 
574(5)—Appraisers’ award for loss under fire policy may be so inedaquate or excessive as 
to be subject to vacation for fraud; fire insurer is entitled to judicial determination 
respecting coverage of policy notwithstanding appraisers’ award. Harrington vy. Agri- 
cultural Ins. Co. (Minn.) cs 1238 
§ 576. ESTOPPEL OR WAIVER AS TO ADJUSTMENT OR ARBITRATION. 
(2). By denial of liability. 

§76(2)—Insurer’s denial of liability expressly calling attention to arbitration clause was not 
absolute denial authorizing presumption of waiver of arbitration clause. Pollina et al 
v. State Mut. Rodded Fire Ins. Co. (Mich.) eae oh = 

§ 579. SETTLEMENT BETWEEN PARTIES. 

579—-Insurer held not entitled to recover overpayment in settling loss under robbery policy, 
absent charge of fraud or bad faith. United States Casualty Co. v. Stanley. (Kan.) 

579—Acceptance of drafts for less than claimed loss and_ surrender of first policies con- 
stituted compromise and settlement of all liability. Celi et al v. Pennsylvania Fire 
Ins. Co. (Mass. ) 

579—Insured and insurer may enter into settlement, constituting accord and satisfaction of 
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original contract of insurance. St. Joseph Transfer & Storage Co. v. Employers Indemnity 
Corp. (Mo.) .. s Re 
579—Beneficiary’s acceptance of insurer’s checks 
and satisfaction barring summary judgment or alternative relief. Tully v. New York 
Life Ins. Co. (N. Y.) Senn , ‘ airs ; : 2us aa ee eeee 
579—Compromise of claim under health and accident policy, in accordance with settlement be- 
tween adjuster and insured was binding. Settlement of dispute as to claim in accident 
policy was adequate consideration for compromise. Adjuster’s ignorance of lapse of 
policy did not defeat compromise of claim for accident and subsequent sickness. Pro- 
visions of health and accident policy were abrogated and rights of parties became fixed 
ones compromise of claim thereunder. Great Northern Life Ins. Co. v. Sheppard. 
wo: : : . . teas 
579—Agreement between insured and insurance companies fixing amount of fire loss held 
binding in suit on policies, Milwaukee Mechanics Ins. Co. v. Ciaccio. (U. S.) 1197 


XVI. Right to Proceeds. 


§ 580. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED. 
(2 Property subject to mortgage or other lien. é 3 
580(2)—Without assignment, mortgagee has no interest in insurance policy covering mort- 
gaged property or insurance. Boyce v. Farmer’s Mut. Ins. Ass’n. (Ia.) .. ; 304 
580(2)—Mortgagee held not entitled to proceeds of additional fire insurance taken out by 
purchasers assuming mortgage. That purchasers assuming mortgage became principal 
debtors did not make proceeds of additional insurance taken by purchaser’s trust fund 
nor give mortgagee equitable right thereto. Houston et al v. American Ins. Co. (Kan.) 517 
580(2)—Mortgagee has no right to benefit of policy issued to morneest without express 
agreement. Rent-A-Car Co. v. Globe & Rutgers Fire Ins. Co. (Md.) Sens Ua cee aca 
580(2)—Insurer of residence is not liable to mortgagee for loss by fire where policy con- 
tains no mortgage clause. British America Assur. Co. v. id-Continent Life Ins. 


535 


313 


ERTY INSURED. f 
581—When policy issued to mortgagor makes loss payable to mortgagee’s rights are de- 
privative and it can only collect amount due mortgagor. Under policy payable to 
mortgagor and mortgagee as their interests appear, amount due is payable to mortgagee 
to extent of its interest and residue to mortgagor. Rent-A-Car Co. v. Globe & Rutgers 
Fire Ins. Co. (Md.) 


§ 583. LIFE OR ACCIDENT 
SENTATIVES OR ESTATE. 
(1). In general. 

583(1)—Company operating on assessment plan may issue policy designating executors or 

administrators as beneficiaries. Long v. Montgomery et al. (Mo.) 
(2). Policy payable to relative or person equitably entitled. 

583(2)—lInsurer, by payment to sister of insured under facility of payment clause of less 
than amount due, could not escape liability for balance. Sister of insured had no right 
as against insurer under facility of payment clause. McCarthy v. Prudential Ins. 
of America (N. Y.) : ‘ Anes Sak a uae ee EPP NS 

§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 

§ 585. ———— RIGHTS OF PERSONS DESIGNATED IN GENERAL, 

(1). In general. 

585(1)—Mother, named as beneficiary, held entitled to insurance money, although insured 
was living with wife and minor children at time he took out policy. Pearce v. National 
Life & Acc. Ins. Co. et al. (La.) een ed Ay eee 

585(1)—Administrator, after death of insured, could not dispute insured’s desi 
fiancee as beneficiary of policy. Northern Life Ins. Co. v. Burkholder et al. (Ore.) : 

(2). Effect of clause making policy payable to relative or person equitably entitled. 

585(2)—-Where insurer did not agree to pay insurance to insured’s cousin who paid premiums 

on industrial policy, beneficiary was entitled to ‘insurance. Grabowski v. Lotko. (N. Y.) 
(3). Policy payable to wife. 

585(3)—-Where policy makes insurance payable to insured’s wife, without more, it is not pay- 
able to one with whom insured cohabited, when another was his wife. If designation 
of beneficiary as insured’s wife is descriptive, she being named, it is immaterial whether 
she or another is lawful wife. Where beneficiary of life policy was dsignated as in- 
sured’s wife, and also named, latter designation governed and first designation must be 
regarded descriptive and not conclusive upon insured’s intent. That “wife” was only 
person named in husband’s life policy did not indicate intended beneficiary, provided 
other claimant went by name in policy and was so called by insured and associates. 
Refusing instruction that, if person paid insurance produced certificate and was beneficiary, 
insurer sued by insured’s wife, should have judgment, though person was not insured’s 
wife, held error. Sims v. Missouri State Life Ins. Co. (Mo.) .... 

(6). Beneficiary paying premiums. 

585 (6)—Beneficiary aes s on a — uae notifying insurer before 
insurance was paid, held entitle © amount paid, thou eneficiar 3 , , 
nan v. Metropolitan Life Ins. Co. (R. I.) . 5 r yp om, “as 

: o* Rompe beste Soc TST PRES bor BENRFICIARY. 

8 ights of beneficiary held vested under icy not reserving right t i 
Fourth Nat. Bank of Montgomery v. Woolfolk. (Ala.) © right to change beneficiary. 

586—Named beneficiary has no vested right during insured’s lifetime, where policy or statute 
authorizes change of beneficiary. Hoskins v. Hoskins. (Ky.) 
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586—Beneficiary’s right became vested on insured’s death, where right to change beneficiary 
was not exercised. Pearce v. National Life & Acc. Ins. Co. et al. (La.) . 

586—Beneficiary paying premiums or loaning money on security of policy acquires vested 
right against one thereafter, without consideration, becoming substituted beneficiary. 
Beneficiary acquiring vested rights in policy need only notify insurer of fact before 
payment is made to another. Cronan v. Metropolitan Life Ins. Co. (R. I.) 3 

586—Beneficiary, under life policy reserving right to change beneficiary has no vested right 
prior to insured’s death but mere expectancy. Smith v. Todd. (S. C.) 

586—Benefits accruing under certificates of membership in mutual benefit associations vest 
in beneficiary on accrual and pass at death to heirs. Central Texas Mut. Life Ass’n. 
v. Beaty et al. (Tex.) +. 

§ 587. —— CHANGE OF BENEFICIARY. 

587—Letter requesting change of beneficiary, written in insured’s presence under direction of 
insured and signed in name of insured per another, held direct act of insured. Supreme 
Life & Casualty Co. v. Wall. (Ark.) See 

587—Insurance company could waive conditions provided in policy for change of beneficiary 
Issuance of new policy waived all restrictions for changing beneficiary in old policy, and 
new policy containing new beneficiary was binding. Jackson v. Leonard. (Ga.) 

587—Application for change of beneficiary will be given effect, though insured died while 
it was still in mail and before received at home office. Stewart v. Stewart et al. (Ind.).. 

587—Change of beneficiary takes effect, where insured does substantially all that policy re- 
quires, though formal details are not completed before his death. Rule requiring sur- 
render of policy to change beneficiary is intended for insurer’s benefit, and may be waived. 
Beneficiary named in policy could not complain of failure to send it to insurer with ap- 
plication for change of beneficiary, nor of failure to indorse change thereon. Widow, 
whose name insured inserted in request for change of beneficiary, received by insurer af- 
ter insured’s death, held entitled to insurance. Hoskins v. Hoskins. (Ky.) . Ae ; 

587—Where insured endeavoring to change beneficiary was prevented because beneficiary re- 
fused to deliver policy to insurer, intended beneficiary held entitled to proceeds. John 
Hancock Mutual Life Ins. Co. v. Jadynak. (Mich.) , 

587—Assured’s agreement to make brother beneficiary of life insurance, if brother would give 
him home, held supported by sufficient consideration. ‘That new beneficiary paid all as- 
sessments on life policy held alone sufficient consideration to support change of beneficiary, 
as against prior secret assignment. Contract to furnish assured home held sufficient 
consideration for change of beneficiary, where home was furnished, though assured died 
shortly therafter. Klebba v. Struempf. (Mo.) me 

587—Insured’s compliance with all requirements for change of beneficiary except surrende 
of policy to insurer for indorsement, effected change of beneficiary. Lynch’s Estate. 
in. -¥.) 

587—-Change 
insurer in insured’s lifetime. In re Schiffer’s Estate. (N. Y.) pee tis t 

587—-Insured in life policy may change beneficiary without insurer’s consent, and change is 
valid, though not noted on policy, if intention is clear. Notation of change of beneficiary 
on life policy held prima facie to justify insurer in settling with one designated. In 
considering effect of indorsement on life policy changing beneficiary, distinction must be 
drawn, where insurer has no interest and where it has. Beaver Trust Co. v. North- 
western Mutual Life Ins. Co. (Pa.) Sahai ahaa ohne Nana lec teas e 

587—Change of beneficiary takes effect where insured had done substantially all required 
of him, leaving only ministerial acts to be done by insurer’s officers. Insurer having 
directed change of beneficiary and insurer having retained policy until insured’s death, 
equity should recognize new beneficiary. Union Mutual Life Ins. Co, v. Iinamood et al. 
(W. Va.) : 

§ 589. DEATH OF BENEFICIARY. 

589—Provision in life benefit certificates that, upon beneficiary’s death before member of 
benefit association, benefit is payable to member’s “legal representatives,” refers to exe- 
cutor or administrator. Long v. Montgomery et al. (Mo.) ne Fateh 

589e—Benefits accruing under certificates of membership in mutual benefit associations vest in 
beneficiary on accrual and pass at death to heirs. Mutual benefit association’s consti- 
tutional provision that disability benefits should not be paid to disabled member’s heirs 
or estate held to contravene laws of state. Central Texas Mut. Life Ass’n. v. Beaty et 
al. (Tex.) . : 

§ 590. - RIGHTS OF CREDITORS 

§90—Uncle and partner of insured, keeping his part of bargain requiring insurance for pro- 
tection of partners, was entitled to entire proceeds of policy. Harrel’s Adm’r. v. Harrel. 
(Ky.) .. 

590— Deceased 
Succession of Erwin. (La.) 

590—One not beneficiary at time 
recover amount paid, where there was no assignment. Cronan v. Metropolitan Life 
Ins. Co. (R. IL.) (EES ee 

§ 591. LIFE POLICY FOR BENEFIT OF CREDITOR. 

591—Though creditor cannot seize money due under assessment policy, assured may make 
voluntary provision for creditors. Long v. Montgomery et al. (Mo.) . 

§ 591%. INDEMNITY INSURANCE. 

59114—Remedy of persons recovering judgments for injuries against insolvent motorbus com- 
pany held by suing for ratable administration of statutory liability policy. Frank et al. 
v. Hartford Accident & Indemnity Co. (N. Y.) 
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§911%4—Person injured by acts of insured ha sno better claim against insurer under indemnity 
policy than assured would have if paying judgment for injuries. Collaboletta v. Travel- 
eS a ee ae ee be ; : 

59114—-Where named assured was not liable to injured person for employee's negligence insurer 
could not require direction in writing from named assured before paying insurance. 
Where assured’s employee, responsible for automobile accident and entitled to protection 
under policy, was insolvent, injured person could recover from insurer. Maryland . 
Casualty Co. v. Ronan. (U. S.) : : 1318 

591%4—Statute relating to insurer’s liability to persons injured by automobile creates no lia- 
bility where none exists by terms of policy. Bachhuber v. Boosalis et al. (Wis.) 1072 


XVII. Payment or Discharge, Contribution, and Subrogation. 


§ 595. ELECTION TO REBUILD OR REPLACE PROPERTY. 5 ss oa 7 

§95—Insurer denying liability on windstorm policy waived right to repair building. North 
River Ins. Co. v. Rippy. (Tex.) ; 4 

§ 598. INTEREST ON AMOUNT OF LOSS. 

598—lInsurer is liable for interest on fire loss only from time claim is due and payable un- 
der policy. Insurer where claim for fire loss was submitted to arbitration and award paid 
within 60 days thereafter held not liable for interest on award. Doherty et al v. Auto- 
mobile Ins. Co. of Hartford, Conn. (S. D.) . 

598—Including interest in judgment for total fire loss, where amount of insurance on dwell- 
ing and furniture was not separately determined, held error. Continental Mutual Fire 
Ins. Co. v. Walles. (Tex.) 

§ 600. EFFECT OF PAYMENT. 

600—Payment to insured, after judgment, of amount due on policy providing indemnity 
against liability, was not fraudulent as to injured person. Voss v. Stranahan et al. 


1094 


994 


(Mich.) 


§ 601. RECOVERY OF PAYMENT. 

601—Plaintiff to recover money paid under mistake of fact must allege and prove ground 
of mistake, petition to recover money paid under mistake of fact predicated on facts not 
supporting conclusion of payment does not sufficiently aver mistake; allegation that 
plaintiff believed document to be genuine when payment money does not charge document 
was not genuine petition to recover money paid substituted beneficiary which insurer was 
subsequently required to pay to original beneficiary held insufficient for recovery of 
money had and received. Petition to recover money paid to substituted beneficiary. al- 
leging substituted beneficiary was vouched into suit in which original beneficiary re- 
covered held insufficient; party sued vouching another into defended action, to recover 
against vouchee has burden of showing that vouchee is responsible over to him; petition 
to recover money paid substituted beneficiary vouched into suit by original beneficiary 
against insurer did not affirmatively show insurer’s right to remedy over against substi- 
tuted beneficiary. Bryant v. Guaranty Life Ins. Co. (Ga.) 

601—Insurer failing to recover amount paid insured from third party held not to have es- 
tablished fraud authorizing recovery thereof from insured. Union Automobile Ins. C 
Vv. Cox. (La.) 


§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 

602—-Insurer held not relieved from liability for penalty and attorney fe for delay by fact 
that insyyred made_,»,o demand for payment, where company unconditionally denied |ia- 
bility. American Eagle Fire Ins. Co. v. McKinnon (Ariz.) 

6vu2—Statutory penalty and reasonable attorney fee held properly allowed in action on life 
policy. Home Life Ins. Co. of New York v. Masterson et al. (Ark.) d 232 

602—Penalty cannot be exacted or attorney’s fee assessed against insurer, when demand under 
policy is unjust. Supreme Life & Casualty Co. v. Wall. (Ark.) 

602—Statutory penalty for bad faith in refusing to pay loss and for 
authorized against insurer refusing to redeliver policy after 
Co, v. Stone. (Ga.) 

602 Insured held entitled to 12 per cent penalty from fire insurers not paying claim and at- 

torney’s fees of $50 and $70. Davis v. National Fire Ins. Co. et al. (La.) J : 

Failure to tender unearned premiums to insured after fire was sufficient to warrant in- 

fliction of penalty and attorney’s fee in action on policy. Luthy v. Northwestern Nat 

Ins. Co. of Milwaukee, Wis. (Mo.) F ee) 82 

602—Penalty for vexatious refusal to pay should not be inflicted, unless insurer’s refusal 

was willful and without reasonable cause. Damages for vexatious refusal to pa held 
properly allowed, where every point raised by insurer had been adversely decided \ 
previous decisions. Hampe v. Metropolitan Life Ins. Co. (Mo.) ‘ = 

602—Where prudent man in good faith would believe there was no liability, 
not be assessed penalty for vexatious delay. Insurer’s refusal to pay loss in reliance 
appellate court’s opinion held not vexatious, even though opinion should no‘lon orb fol. 
lowed. McNabb v. Niagara Fire Ins. Co. (Mo.) . ait saa 

602—Plaintiff suing on life and accident policy. could not recover damages for vexatious re 
fusal to pay an attorney’s fee, where liability was doubtful. McDowell v. Washington 
Fidelity Nat. Ins. Co. (Mo.) : . s 

602—-Statute providing for taxing as costs reasonable attorney’s fees of successful laintiff 
suing on real estate fire policy is based on public policy. Court properly taxed anaes ible 
attorney’s fees as costs on refusal to vacate for fraud and perjury judgment for ‘plaintiff 
on real estate fire policy. Proceeding to vacate judgment for insured on realty fire pol- 
icy for fraud and perjury held mere constitution of action on policy as respects allow- 
ance of attorney’s fees. Messing v. Dwelling House Mut. Ins. Co. (Nebr.) 

602—Insured’s right to penalty for insurer’s delay in paying loss does not attach until loss 
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602 


insurer should 





The Insurance Law Journal, Vol. 74 


becomes payable under terms of policy. Insurer, where insured submitted claim for fire 
loss to appraisers and received award within 60 days thereafter, held not liable for 10 
per cent penalty. Doherty et al v. Automobile Ins. Co. of Hartford, Conn. (S. D.) 

602—-Statute imposing penalty for failure to pay various insurance losses within 30 days 
after demand held inapplicable to fire companies. Continental Mutual Fire Ins. Co. 
v. Walles. (Tex.) 

602—$600 held reasonable attorney 
Great Southern Life Ins. Co. v. Heavin. (Tex.) Set ee pe Saas 

602—Allowance of $250 attorney’s fees in action on accident policy resulting in $675 judg- 
ment for insured held not excessive. United States Fidelity & Guaranty Co. v. Harde- 
man. (Tex.) ala’ a eae eae e te a ate 

602—Insurance union, not showing itself fraternal benefit society, held not exempt from pen- 
alty for delay in paying loss. American Ins. Union v. Wylie. (Texas) 

602—Defendant could not recover damages for vexatious refusal to pay, w 
cel life policies was dismissed because insurer waived rights. 4E&tna Life Ins. Co. v. 
Levey. (U. S.) a eee ail 

602—Court properly refused to allow penalty against insurer for refusal to pay tornado 
insurance where insurer claimed policy was not in effect at time of storm. Chicago 
Fire & Marine Ins. Co. v. Hyde Park Congregational Church. (U. S.) .. seats 

602—-Statute imposing penalties for delay in paying loss is inapplicable, where refusal to 
pay without suit is based on honest, debatable difference of opinion. Accident insurer’s 
failure to pay loss without resort to courts held justified under circumstances as regards 
liability for penalties and attorney’s fees for delay. Standard Accident Ins. Co. v. 
Rossi. (. 3) eS 

602—-No particular form of demand is essential to recover attorney’s fee and penalty for 
delay in insurance payment, and demand may be made after institution of suit. Standard 
Accident Ins. Co. v. Bittle. (U. S.) 3 Seagate 

§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 

603—Release ,signed by insured, ignorant of contents and falsely represented by insurer’s 
agent held not contract releasing insurer from liability for premiums paid on _ policy. 
Insured could repudiate paper, releasing insurer from liability under policy, obtained by 
fraud without returning money paid for executing paper. Evidence that release of in- 
surer from liability under policy was obtained by fraud on insured did not sustain 
insurer’s plea or release. Industrial Life & Health Ins. Co. v. Simmons. (Ga.) 
Beneficiary though illiterate, having signed release relying upon insured’s word with- 
out having friend accompanying him read release held estopped to avoid release. Zeil- 
man vy. Central Mut. Ins. Ass’n. (Mo.) Sat ante i 4 
-As respects injury to right to subrogation, insurer could not contend that mortgage 


foreclosure jeopardized mortgagee’s rights. Second Nat. Bank of Brownsville v. London 
& Lancashire Ins. Co. Ltd. (Pa.) 


603—Payment of premium to beneficiary on g 
insurer only for premium, held not valid, consideration, for release of claim for amount 
of policy. Great Southern Life Ins. Co. v. Heavin. (Tex.) 

603—Release of insurer appearing. above indorsement on draft for money owing insured held 
without consideration. Standard Accident Ins. Co. v. Bittle. (U. S.) 

§ 605. SUBROGATION OF INSURER. 


§ 600. —— ON PAYMENT OF LOSS IN GENERAL. 
(1). In general. 
606(1)—Insurer, liable under theft policy when automobile was stolen from public garage 
by employee, held entitled to be subrogated to insured’s rights against garage owners. 
_ Miller v. Newark Fire Ins. Co. of New Jersey. (La.) 
606(1)—Insurer of automobiles indemnifying finance company and indorsers of purchase- 
money note held not entitled to subrogation against payee and guarantor of note whose 
obligation is only secondary. Provision of automobile finance insurance policy for sub- 
rogation to insured’s rights with respect to purchase money collateral securities held 


stipulation for subrogational not unconditional assignment entitling insurer to recourse 
against guarantors only secondary liable. 


v. Maddox et al. (Mo.) ret echo 
(2). Subrogation to rights of mortgagee. 


606(2)—-When policy insures for mortgagor’s benefit, Payment of loss to mort 2 isfied 
debt pro tanto, and insurer cannot have subrogation. Where mort acata teenies $ 
insured for own benefit, and loss occurs before payment of mort oon, tae bs eee 
sestaeeee, — have ne. Insurer, paying mortgagee” "ees, oun have 
subrogation, i mortgage clause srovides  insura ar ee 
in event of breach of conditions, hie sertident seneeéuk hime ae ae 
fit. Right of subrogation, not expressly granted, is secured, insurer pa ing aan eee 
loss, if mortgagee is insured notwithstanding defaults of insured If Sclecastien . 
cured to insurer, paying mortgagee loss, on condition no liability exists o mort: as a, 
insurer must allege and prove exemption. Allegations in insurer’s bill for oubvanetion 
showing policy was issued owner before mortgage, showed mortgagor procured louuenee 
for own benefit, with loss to mortgagee as interest appeared. Bill for subrogation b 
insurer, paying loss to mortgagee, not attaching policy nor mortgage clause, nor ow 
ing contents, held insufficient, Bill for subrogation by insurer paying mortgagee loss 
held insufficient, as not apprising defendant of change of title, interest, or possession, 
avoiding policy. Bill for subrogation by insurer, paying mortgagee loss not alleging 
possession passed to transferee of property, held not to show breach of policy. Bill for 
subrogation by insurer, paying loss to mortgagee, alleging building before loss became va- 
cant, charged breach of policy. Subrogation of insurer to rights of first mortgagee, 


1406 


95 


103 
497 


810 
954 


1114 


478 


759 


497 
782 


583 


384 












Topical Index 


paid fire loss, was superior to rights of second mortgagee. Tarrant Land Co. et al. v. Pal- 
metto Fire Ins. Co. (Ala.) ey a 

606(2)—Insurer having only tendered payment could not claim subrogation to rights of 
mortgagee, where policy required payment before subrogation. Second Nat. Bank of 
Brownsville v. London & Lancashire Ins. Co., Ltd. (Pa.) odie eae ee 

606(2)—Insurer’s cross-action for subrogation alleging breach of stipulation for occupancy 
stated ground of recovery. Fidelity Union Fire Ins. Co. v. Pruitt. (Tex.) 987 

(3). Subrogation under marine policies. 

606(3)—After insurer’s right to subrogation had attached insured could not release claim- 
ant of ship by accepting payment for part of cargo not lost but not delivered. Lone 
Star S. S. Co. v. Kirby Lumber Co, (U. S.) 1269 

606(3)—-Underwriter paying loss is entitled to recover on suit in name of assured against 
carrier. Manchester Shipper. (U. S.) 

§ 607. UNDER ASSIGNMENT OF RIGHTS OF INSURED. 

607—Statute prohibiting assignment of building and loan mortgage does not_apply to an 
assignment effectual as a subrogation. Tarrant Land Co. et al. v. Palmetto Fire 
Ins. Co. (Ala.) ware errr rte eee ee 72S 

607—-Where insured, on being indemnified, assigned its claim against party who had cashed 

check on which payee’s name had been forged to insurer, insurer was properly subrogated 


to rights of insured. Royal Indemnity Co. v. Poplar Bluff Trust Co. et al. (Mo.) 186 


XVIII. Actions on Policies. 


§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(1). In general. ; 
612(1)—Provisions in automobile policy regarding notice of accident, claim for damages, and 
co-operation in defense were conditions precedent, failure to perform which constituted 
defenses. Bachhuber v. Boosalis et al. (Wis.) 
(2). Notice and proof of loss. ; 
612(2)—Provisicns in automobile policy regarding notice of accident, claim for damages, 
and co-operation in defense were conditions precedent, failure to perform which consti- 
tuted defenses. Bachhuber v. Boosalis. (Wis.) GE ACRE DEN 


(3). Submission to appraisal and arbitration. 
612(3)—Action on policy after insured revoked consent to arbitration on arbitrators’ dis- 
agreement held not premature. Hansell v. Farmers Mut. Hail Ins. Ass’n. of Iowa. (Ia.) 511 
612(3)—Insured may generally bring suit without first submitting claim to arbitration after 


127 


absolute denial of liability. Pollina v. State Mut. Rodded Fire Ins. Co. (Mich.) 524 
§ 614. DEFENSES. 
§ 615. —— IN GENERAL. 


615—Insurer not offering to refund premium was not estopped from defending policy for vi- 
olation of provision against other insurance. Harris v. Bankers Health & Life Ins. 
Co. of Macon. (Ga.) F 457 

615—Insurer’s defense as to receiver’s claim to surplus of marine insurance policy for bene- 
fit of lienors was good in any event only as to surplus. Cabaud v. Federal Ins. Co. 
CU. S> Leda wah en koreaionenet a Aen here tical sabi ik wuanatreods ...1005 

§ 616%4—CONCLUSIVENESS OF ADJUDICATION IN ACTION AGAINST INSURED. 

616%—Judgment against insured for one suing to establish amount due under compulsory 
insurance policy conclusively determined insured’s responsibility for accident and in- 
debtedness to plaintiff. Warecki v. United States Fidelity & Guaranty Co. (Mass.) ...1059 

§ 617. JURISDICTION. 

617—-In determining federal court’s jurisdiction in suit to prevent future loss, value of 
right to be protected determines jurisdictional amount. In inmsurer’s suit to cancel 
policies containing incontestable clauses, jurisdictional amount is face amount of policy. 
New York Life Ins. Co. v. Swift et al, (U. S.) 

617—Showing as to amount from which insurance company sought relief exceeding $10,000 
was sufficient as respected jurisdiction of federal court. New York Life Ins. Co. 
Jensen. (U. S.) ; ‘ : 

§ 619. SPECIAL STATUTORY LIMITATIONS. 

619—Amendment reducing limitation period on actions for injuries to personal property 
from four to two years held inapplicable to existing cause of action. Faller v. Massa- 
chusetts Bonding & Ins. Co. (Qhio.) 

§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 


§ 621. ——- TIME BEFORE ACTION CAN BE MAINTAINED. 
621—-Hail insurer’s by-laws requiring settlement of all losses by certain date, did not fix 
due date within statute prohibiting action on loss until due. Hansell v. Farmers’ Mut. 
Hail Ins. Ass’n. of lowa. (la.) 


1105 


Vv. 


1109 


166 


Ass'n. : ; a a Whheu. edad cee eaam ee 511 
621—Denying liability waives proof of loss; action commenced more than 45 days after denial 
of liability held not premature. Shields et al v. Vermont Mut. Fire Ins. Co. (Vt.) 107 
§ 622. —— = =e WHICH ACTION MUST BE BROUGHT. 
ci). n general. 
622(1)—Accident policy requirement that suit thereon be brought within six months f 
disallowance of claim held inapplicable to deferred payments. Garbush . Seles el 
United Commercial Travelers of America. (Minn.) 573 
622(1)—L imitation provision in open marine policy conditions of which certificates stated they 
were subject to, held to govern. Brandyce v. Globe & Rutgers Fire Ins. Co. (N. Y.) 550 


(2). Validity of provisions. 
622(2)—-Parties to insurance contract may provide for shorter limitation period than pro- 
vided for in statute of limitations. Brandyce v. Globe & Rutgers Fire a Co. (N. Y.) 550 
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(3). Computation of period of limitations. 
622(3)—Limitation for suing under standard fire policy does not begin to run until 60 days af- 
ter proof of loss. Kirk v. Firemen’s Ins. Co. of Newark, N. J. (W. Va.) 
(4). Circumstances excusing compliance with provisions. 
622(4)—Provision limiting time for action on policy must be considered, with other pro- 
visions requiring assured to exhaust other insurance before making claim. In re Beha. 
ito a.) ae 
§ 623. ——- WAIVER OF LIMITATIONS. 
(1). In general. 
623(1)—Insurer refusing to redeliver policy to insured ignorant of provision requiring suit 
within year after loss held estopped from relying thereon in suit brought within year 
after insured’s knowledge thereof. Union Fire Ins. Co. v. Stone. (Ga.) 
(4). Denial of liability. 
623(4)—-Insurer, by denying all liability, waives policy provision that no suit shall be brought 


thereon until 60 days after claim has become due and proof made. Hetzel v., Pacific 
Mutual Life Ins. Co. (W. Va.) held aie 


§ 624. PARTIES. 
(4). Assignees. 
624(4)—Transfer of fire policy to one other than insured must be in writing to authorize 
transferee to sue thereon. Necessity of written transfer of fire policy to authorize suit 
by assignee could not be avoided by alleged estoppel by parol promises of insurance 
agents to make written transfers. Fields v. Continental Ins. Co. (Ga.) 
624(4)—Purchaser of insolvent bank’s assets from receiver held entitled to sue insurance 
company on bank’s claim for fire insurance. Winchel v. National Fire Ins. Co. (Kan.) 
(5). Necessary and proper parties. 
624(5)—Nonjoinder of insured as defendant in judgment creditor’s suit to establish amount 
due under compulsory insurance policy did not preclude recovery, his debt being incon- 


trovertibly established by judgment. Warecki v. United States Fidelity & Guaranty 
Co. (Mass.) 


(7). Defendants in general. 

624(7) Pe sad of vessel carrying identic marine insurance policies thereon with different 
underwriters, insuring vessels on same _ valuation, coul join insurance companies in 
single libel proceeding for damages sustained in collisions. Munson Inland Lines, Inc., 
v. Insurance Co. of North America et al. = 

624(7)—Insured, under automobile policy, against whom no relief was sought, held not 
necessary party to guest’s action for damages, brought nee against insurer, Elliott 
v. Indemnity Ins. Co. of North America. (Wis.) Pe 

§ 628. DECLARATION, COMPLAINT OR PETITION. 

$ 629. FORM AND REQUISITES IN GENERAL. 

629—Libel on marine insurance policies setting up separate collisions pleaded two causes of 
action and facts with respect to each accident should be alleged in separate articles. 
Munson Inland Lines, Inc., v. Insurance Co. of North America et al. Y.) 

(1). In general. 

629(1)—Complaint on life policy embodying all averments of statute with added particular 
description of contract held sufficient. National Life & Accident Ins. Co. v. Bridge- 
forth. (Ala.) 

629(1)—Insured was not required to allege and prove insurer’s failure to exercise option to 
repair damage in order to show liability on windstorm policy. North River Ins. Co. v. 
Rippy. (Tex. ) 

629(1)—Petition by mother of deceased ‘suing on life insurance agreement “held not de- 
murrable where she alleged dependency, payment of premium, death of insured, and 
acquisition of rights of deceased’s brothers and sisters. Victory Life Ins. Co. 
Ferrell. (Tex.) : oa ieee 

629(1)—-Allegation that compromise included all claims arising “under policy sufficiently 
covered settlement for both accident and sickness. Great Northern Life Ins. 
Sheppard. ‘* (Tex.) ; eae 

(2). Making and terms of contract. 

629(2)—Petition in suit on fire policy held sufficient against general demurrer without alleg- 
ing consideration for policy. Continental Mutual Fire Ins. Co. v. Walles. (Tex.) 

§ 630. —— INSURABLE INTEREST. 

630—In action on policy taken out by insured it is not necessary for beneficiary to allege 
that be had insurable interest. Stringer v. National Benefit Life Ins. Co. of Washington, 
D. 


( 
§ 631. SETTING FORTH OR ANNEXING POLICY AND ACCOMPANYING 
DOCUMENTS. 
631—Failure to allege facts lying at base of cause of action renders complaint defective; de- 
fects in allegations of complaint are not supplied by statements of legal conclusions; 
complaint not setting forth life insurance policy sued on, substance of any of its pro- 


visions, or kind of policy held demurrable. Eberlien v. Guarantee Fund Life Ass’n. of 
Omaha, Neb 


je Le 
§ 633. TITLE OR INTEREST OF INSURED. 
633—In action against insurance company for injuries done by storm, ownership of rt 
held sufficiently alleged. Tokio Marine & Fire Ins, Co. v. Aldridge et aL we em y 


§ 634. ———- PERFORMANCE OR WAIVER OF CONDITIONS. 
(1). In general. 


634(1)—In_ pleading breach of insurance policy, pleader must specify condition claimed 
violated, and allege facts enabling sore to —_ intelligent defense. Tarrant Land 
Co. et al. v. Palmetto Fire Ins. Co. (Ala.) . 
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634(1)—In action on mutual benefit life policy complaint alleging insured had paid dues 
ety alleged he was in gen’ standing. hase v. Sunset Mutual Life Ass’n. 
(Cal.) 

634(1)—Complaint to enforce Russian insurance policy, not averring plaintiff’s readiness 
and ability to perform conditions claimed waived by insurer, held — defective. 
Dougherty v. Equitable Life Assur. Soc. of the United States, (N. Y.) 29 

634(1)—Petition alleging insurer’s failure to appoint appraiser, denial of ‘liability and waiver 
of right to repair building, held not bad as not specifically — facts on which claim 
of waiver was based. North River Ins. Co. v. Rippy. 

(2). Conditions as to notice and proof of loss. 

634(2)—It was unnecessary that petition in suit on accident policy plead insurer’s waiver 
of notice required by policy. Berlau v. Metropolitan Life Ins. Co. (Mo.) . 

634(2)—-Term “proof of loss’”’ in pleading signifies good oad sufficient proof of loss. Pospisil 
v. National Fire Ins. Co., of —— Conn. (U. S.) 

§ 635. LOSS AND CAUSE THEREO 

635—Declaration that insured was in - which fell and caught fire, was not demur- 
rable, as showing insured was “engaged in aviation operations.” Price v. Prudential 
Ins. Co. of America. (Fla.) 

635—Where policy covered damage to building as whole, it was unnecessary to allege speci- 
fically and in amounts different elements which went to make up sum total damages. 
Tokio Marine & Fire Ins. Co. v. Aldridge et al. (Tex.) es 

635—In action on life policy providing for double indemnity for accidental death, petition 
held to state cause of action. In action on life policy providing for double indemnit 


for accidental death, petition held subject to exception of vagueness. White v. New Yor 
Life Ins. Co. (U. 


-) 
§ 637. ASSIGNMENT OF POLICY. y P 
637—Petition on fire policy by one other than insured not showing assignment of policy 
in writing held insufficient. Infirmity in petition of fire policy extending to plaintiff's 
title to policy, by failure to show assignment in writing, cannot be avoided by estoppel. 
Fields v. Continental Ins. Co, (Ga.) < 
§ 640. PLEA, ANSWER OR AFFIDAVIT OF DEFENSE. 
(1). In general. 
640(1)—Defendants plea that life policy sued on was wagering contract held insufficient in 


failing to negative plaintiff’s insurable interest. National Life & Accident Ins. Co. 
v. Bridgeforth. (Ala.) ; 


(2). Avoidance and forfeiture. 
640(2)—Defendant’s plea that life policy sued on was procured by misrepresentation held in- 
sufficient in failing to aver actual intent to deceive or that misrepresentation increased 
risk of loss. National Life & Accident Ins. Co. v. Bridgeforth. Ala 
§ 641. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS. 
(1). In general. 
641(1)—Reply to amended answer, denying that plaintiff furnished proof of loss, held un- 
necessary, in view of allegations of petition. Philadelphia Fire & Marine Ins. Co. 


(Ky.) 
. Plea, answer or reply. 
641(2)—Court properly overruled demurrer to reply abeaing that change of insured’s title 


was pon Se insurer’s agent at issuance of policy merican Ins. Co. v. : 
et al (In 


$ 643. AMENDED AND SUPPLEMENTAL PLEADINGS. 
(1). Declaration, complaint or petition. 
643(1)—Petition under fire policy, if demurrable for failure to allege insurable interest in 
property, was amendable therefor, and overruling of demurrer was harmless. Union 
Fire Ins. Co. v. Stone. (Ga.) 
(2). Plea, answer, or reply. 
643(2)—Insurer sued on fire policy may serve supplemental answer showing judgment of no 
cause of action was rendered against plaintiff in action against coinsurer on same loss. 
Buffalo Porcelain Corporation v. London Assurance Corporation. (N. 
§ 645. ISSUES, PROOFS AND VARIANCE 
Issues made by pleading. 
645(1)—Declaration charging negligent towing of trailer not covered by policy held im- 
material as to liability of insurer, where only negligent operation of automobile insured 
was submitted. Insurer could not avoid liability on automobile policy because trailer 
increased risk, where not showing increased risk, and liability was not predicated thereon. 
Pawlicki v. Hollenbeck. (Mich, 26 
645(1)—-General denial did not put in issue ‘question ‘of insured’s” title, notwithstanding 
plaintiff’s allegation that insured ovens was “property of the said plaintiffs.” Shields 
t.) 


1229 


1217 


et al v. Vermont Mut. Fire Ins. Co. 
(5). Variance. 
645(5)—Insured, declaring on written policy contract, cannot recover on alleged verbal con- 
tract. Insured, declaring on polic ae must be bound by its terms. Chicago Fire & 
Marine Ins. Co. v. Hyde Park Congregational Church. (U. 
§ 646. PRESUMPTIONS AND BUR EN OF PROOF. 
(1). In general. 
646(1)—Policy containing testimonial clause reciting execution by President and_ secretary 
required both signatures, and, without president’s signature, affirmative charge for insurer 
was improperly refused. National Life & Accident Ins. . v. Bridgeforth. (Ala.).... 
646(1)—Burden of proving lack of funds with which to pay death benefit certificate, pro- 


viding for payment if assessment on members — yield sufficient funds held on in- 
surer. Jones v. Loaleen Mut. Ben. Ass’n._ (Ill.) 
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646(1)—There is no presumption of insured’s death solely because of his disappearance, 
bu sornnes must prove insured’s death. Karst v. Chicago Fraternal Life Ass’n. 
646(1)—One claiming proceeds ‘of life policy paid to beneficiary designated has burden to 
show change was secured by fraud, accident, or mistake with insurer’s knowledge. 
Beaver Trust Co. v. Northwestern Mutual Life Ins. Co. (Pa.) 
646(1)—Court will not presume, country grocery store does not usually carry ’ feed, nor that 
feed is more hazardous than groceries, under fire policy covering groceries and mer- 
chandise not more hazardous. Insurer, through agent, may renew fire policy by parol, 
and renewal is presumed on same terms as original policy. St. Paul Fire & Marine 
Ins. Co. v. Stell. (Tex.) 
646(1)—Insurer has burden of proving its affirmative defense matters. Hetzel v. Pacific 
Mutual Life Ins. Co. (W. Va.) 
(2). Avoidance and_ forfeiture—insurance of property. 
646(2)—-Insurer has burden of proving facts showing alleged breach of condition in fire 
policy by preponderance of evidence. Witherow v. United American Ins. Co. of Penn- 
sylvania. (Calif.) A ; 
(3). —— Life and accident insurance. 
646(3)—Insurer, admitting issuance of policy sued on, had burden of showing its invalidity. 
National Life & Accident Ins. Co. v. Robinson. (Ark.) .. 1113 
646(3)—Life insurer had burden of proving insured knew serious. condition of his health 
ee policy was issued. Chase v. Sunset Mutual Life Ass’n. (Cal.) 
646(3)— action on policy, insurer had burden of proving rome is forfeited. Ragan v. 
oaldent Life & Accident Ins. Co. (Ia.) serene ne 1287 
(4). Payment of premiums. 
646(4)—Assured may, in absence of proof, be presumed to have paid premiums. Fourth 
Nat. Bank of Montgomery v. Woolfolk. (Ala.) 
646(4)—Insurer, sued on laborer’s policy under which premiums were deducted from wages, 
must show insured knew wages were paid without deduction. Beets v. Inter Ocean 
Casualty Co. et al. (Tenn.) ee. 
(5). Estoppel and waiver as ‘to avoidance or forfeiture. 
646(5)-—Insurer having established vacancy rendering inoperative fire policy, insured had 
burden to show he was released from obligation ee by vacancy clause. Mauck v. 
Northwestern Nat. Ins. Co. of Milwaukee, Wis. (Calif. ; 
646(5)—-Company’s consent to removal of insured property will be presumed if. company re- 
ceived information and failed to cancel policy. Luthy v. Northwestern Nat. Ins. Co. 
of Milwaukee, Wis. (Mo.) ; : pS aS 
646(5)—Beneficiary suing on life policy held. to have burden of showing insured 
was ignorant of agent’s misstatements in application when signing it. Beneficiary suing 
on life policy has burden of showing insured did not know = application contained 
when she signed it. Zeilman v. Central Mut. Ins. Ass’n. (Mo.) 478 
646(5)—Insured has burden of showing waiver of_provision rendering policy void on failure 
to pay premium note at maturity. Smith v. 7Etna Ins. Co. (N. C.) 
646(5)—-Implication is that insurer does not intend to waive aan personal fraud, and 
provision waiving fraud would be void. New York Life Ins. Co. v. Gay. (U. S.) 631 
(6). Risk and cause of loss in general. 
646(6)—-Burden is on insurer to show accident was within specific exception to policy terms. 
Lamb v. Liberty Ins. Co. (Kans.) 
646(6)—-Insured had burden of showing injury was ‘ covered by terms of policy. King v. 
Commercial Casualty Ins. Co. (N. C.) : .. 140 
646(6)—Insurer had burden of proving that powery was stolen or embezzled by salesman 
to whom it was intrusted. In re Beha. (N. Y.) ..... s 1352 
646(6)—After beneficiary established prima facie case under accident policy, insured had 
burden to show death * from injuries intentionally inflicted. Linnen v. Commer- 
cial Casualty Co. (S. é 
646(6)—Under express terms a group insurance policy, beneficiary to recover held required to 
prove employee’s death or permanent total disability during employment, or that before 
death employee was laid off or on leave of absence and employer protected insurance. 
Connecticut General Life Ins. Co. v. Horner et al. (Tex.) 
646(6)—Plaintiff in suit on burglary policy had burden to prove theft and ‘that, person mak- 
ing felonious entry left visible marks, where such conditions were imposed by policy. 
Union Indemnity Co. Inc. v. S. N. Kleier Co. Inc. (U. S.) 
646(6)—-Confiscation insurer having paid loss to automobile seller, cannot recover on 
buyer’s note, assigned by seller without deducting for amount paid under policy with- 
out proving confiscation result of buyer’s wrong. National Surety Co. v. Peterson 
et ux. (Wash.) : . 
(7). —— Suicide. 
7)—Where circumstances of insured’s death are unknown will presume accident rather 
than suicide. Southland Life Ins. Co. v. Lloyd. (Tex.) 
(8). Extent of loss and liability of insurer. 
646(8)—-Husband and wife, suing on indemnity contract, had burden to segregate injuries, 
where joint judgment against insured failed to do so. General Accident Fire & Rep 
Assurance Corporation Ltd. vy. Clark et al. (U. S.) 
646(8)—Plaintiff suing on fire insurance policy must establish loss. 
Fire Ins. Co. of Hartford, Conn. (U. S.) ; 
§ 647. ADMISSIBILITY OF EVIDENCE. 
647—-Declarations of insured, before or after insurance, are not competent evidence against 
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beneficiary, unless part of res geste. Geir v. John Hancock Mutual Life Ins. Co. 
(Miss. ) ; 


647—Certificate showing insured had b 1 : 3 
was admissible as admission by party presenting proofs of death of which certificate 
was part. Naudzius v. Metropolitan Life Ins. Co. (N. Y¥.) ....-.--.----00 os ; 
§ 648. - IN GENERAL. . f 
648—Testimony of lay witnesses who knew insured that they had never heard him cough 
or spit blood held competent. Prudential Ins. Co. of America v. Hodge’s Adm’x. (Ky.) 
648—Hearsay evidence, offered on insurer’s motion to set aside default judgment, and opinion 


of plaintiff’s counsel that he could produce proof of insured’s death, held inadmissible. 
Karst v. Chicago Fraternal Life Ass’n. (Mo.) 


(1). In general. hes ‘ 
648(1)—Evidence that insured’s companions had been drinking held properly excluded on in- 
surer’s defense that insured was under influence of liquor at time of accident. Richard- 
son v. Business Men’s Protective Ass’n. (Kan.) eis Cae is venvnn ess iaid cies was 
648(1)—Evidence respecting negotiations between insured and insurer’s agent prior to re- 
newal of policy held not immaterial and not to violate parol evidence rule. Spaulding 
v. York County Mut. Fire Ins. Co. (Me.) 4 hed datas Wale ican tere wes 
648(1)—Testimony regarding statements by and to agent prior to application for life policy 


held properly admitted in suit thereon by beneficiaries. Eureka-Maryland Assur. Corp. 
U;, Dee OE Oe CRG. Goce 5a cnc aness Saba cecanaemeaneans 


648(1)—Insured’s application for reinstatement of life fk 
indorsed upon or attached to policy. New York Life Ins. Co. v. Buchberg et al. (Mich.) 
648(1)-—Excluding proof of condition of fur-dressing company’s premises before fire and 
evidence of removal of skins, and placing burden of proof on insurer’s held error in 
action on fire policies. Leidesdorf v. Norwich Union Fire Ins. Soc. (N. Y.) ........ 
(2). Subject matter included. 





648(2)-—Insured in suit on fire policy could amend declaration to plead and prove law of 
state where stock of goods insured was located and where policy was countersigned and 
delivered. Kustoff v. Stuyvesant Ins. Co. (Tenn.) ......... piceborareds oi 
§ 650. APPLICATION FOR INSURANCE. 


650—Where application for insurance was incorporated into policy, plaintiff was obliged to 


offer it as part of prima facie case. Spaulding v. York County Mut. Fire Ins. Assn. 
(Me.) 


attached thereto applies to application for reinstatement of lapsed policy; exclusion of ap- 
plication for reinstatement, copy of which was not attached to policy, he 
Missouri State Life Ins. Co. v. Jensen. (Okla.) 
§ 651. -——- POLICY OR OTHER CONTRACT. 
(3). Admissibility of policy in evidence. 
651(3)—Admitting accident policy in evidence in action thereon held not reversible error. 
Life & Casualty Ins. Co. of Tennessee v. Peacock. (Ala.) ............00cccceeceeeces 
653. INTEREST OR TITLE OF INSURED. 


653—Excluding proof of ownership of skins found in fur-dressing establishment after fire 
held error, in action on fire policies. i 


ld not erroneous. 








Leidesdorf v. Norwich Union Fire Ins. Soc. (N. Y.) 
§ 654. PERFORMANCE OR BREACH OF WARRANTY OR CONDITION, 
(2). Life and accident insurance. 
654(2)—In actio 


n on life policy, excluding testimony respecting plaintiff’s health held not 
error. Reason why insured worked out of doors was too remotely relevant to her hy- 
sical condition to make exclusion error. Cummings v. Connecticut General ife 
Ins. Co. (Vt.) ; oak ts MGUNS Bia Ce WD OSX Te Peden eee eee wana a 
§ 655. ——~ FRAUD OR MISREPRESENTATION. 
: _ (2). Life and accident insurance. ; 
655(2)—Evidence concerning misrepresentations in agetiension for insurance sued on in 
+ aie and_ not stricken out must be considered. Naudzius Metropolitan Life Ins. 
o  (N. ‘ : Srateise ite Sa Kein hotel nas a ale a a te sgn ea n'a 
655(2)—Insurer tailing to attach application for reinstatement to policy cannot allege o 
prove application or any false statement therein made. Missouri State Life Ins. Co. v. 
Jensen. (Okla.) ... id Oo doe H SCRE Re ete es ole teas ss < akan kanes ties 
655(2)—Where insured failed to disclose existence of stomach cancer, discovered before de- 
livery of policy, insurer could prove condition of insured’s health when applying, and 


facts learned by him before delivery of policy, without offering in evidence application 
or proof of its contents. New York Life Ins. Co. v. Gay. 


(U Bora elas 
655(2)—Insured’s statements concerning his condition held admissi 
he knew of falsity of representations as to his health in application for policy. Bene- 
ficiary suing on policy cannot object to evidence of insured’s statements showing his 
knowledge of falsity, of representations in application as to his health. Insured’s 
letters before applying for policy held admissible on issue of his knowledge of falsity 
of representations in application as to his health. Missouri State Life Ins. Co. v. 
Wee. 0G 4 Oe ke erases came dnucd roe + eee eeees ae Pec ten tes 
3). Guaranty and Indemnity insurance. 
655(3)—Insurer’s receipt of payment with application for reinstatement of certificate did 
not constitute waiver of forfeiture in view of by-laws. Plumley v. Brotherhood of 
American Yeomen. (lIa.) . 


§ 656. LOSS OR DAMAGE TO PROPERTY, AND CAUSE THEREOF. 

658—Evidence, showing kerosene oil brooder installed in barn, and which insurer claimed in- 
creased risk avoiding policy was type commonly used, held admissible. Stevens v. 
Mutual Protection Fire Ins, Co. (N. H.) : : 





257 


692 


651 


674 


1015 


1 


1 


968 


658 
666 


530 


761 


968 


38 


129 


530 


715 


692 


38 


631 


134 


246 





The Insurance Law Journal, Vol. 74 


§ 659. -—- DEATH OF OR INJURY TO PERSON INSURED AND CAUSE 
THEREOF. 
(2). Suicide. 
659(2)—Evidence that insured tock out policy sued on only after considerable solicitation held 
admissible to rebut inference of suicide. Evidence must be liberally admitted, on_ question 
of insured’s suicide where a circumstantial evidence is available. Federal Life Ins. 
Co. v. Thornton. (Tex.) ‘ 
§ 661 AMOUNT OF LOSS. 
661—Where house was insured to extent of its actual value, testimony that value of house 
after storm was not more than $1,000 held admissible. Tokio Marine & Fire Ins. net v. 
Aldridge et al. (Tex.) 
$ 662. —— NOTICE AND PROOF AND ‘ADJUSTMENT OF LOSS. 
(1). In general. 
662(1)—Letter from insurer sued on policy to insured’s attorneys, showing insurer re- 
ferred proof of loss to named =— held admissible. National Guaranty Fire Ins. 
Co. v. King et al. (Tex.) : 1253 
662(1)—Letter advising liability insurer’s attorney of ‘dismissal of suits against insured and 
commencement of action in different county held immaterial in action on ar Metro- 
politan Cosmaty Ins. Co. v. Colthurst. (U. S.) Pees ; 
§ 663. —— PERSONS ENTITLED TO PROCEEDS. 
663—Testimony of insured’s widow that insured had worked at time of application, and that 
she had noticed no coughing or spitting of blood, held aE Prudential Ins. 
Co. of America v. Hodge’s Adm’x. y.) 
$§ 664. — E STOP PEL OR WAIVER. 
664—Local agent’s testimony as to statements of insurer’s attorney in insured’s absense that 
company was not liable held admissible on issue whether it waived option to repair build- 
ing. North River Ins. Co. v. Rippy. (Tex.) 
664—Admission of insurer’s letter denying liability held not error, where no ‘proof ‘of loss 
was executed. Shields et al v. Vermont Mut. Fire Ins. Co. (Vt.) 
§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
(1). In general. 
665(1)—Life policy payable to insured’s estate and assigned several months after issuance to 
one not having insurable interest, held under evidence wager contract. Home Life Ins. Co. 
of New York v. Masterson. (Ark.) 232 
665(1)—Reference to plaintiff in testimony as wife of insured held sufficient to show plaintiff 
was insured’s widow. Supreme Life & Casualty Co. v. Wall. (Ark.) . 865 
665(1)—Return of execution unsatisfied held prima facie proof of judgment debtor’s in- 
solvency, within automobile liability policy. Horn v. Commonwealth nny Co. 
(N. J.) : 165 
665(1)—Third party proceeding directly against insurer seeking money "judgment on issues 
triable to jury was only required to establish case by preponderance of evidence. Royal 
Indemnity Co. v. Goodman et al. (Ohio.) 593 
655(1)—Mere possession of life policy and forwarding same to insurer for indorsement 
changing beneficiary held not sufficient to show one in possession was assignee. Beaver 
Trust Co. v. Northwestern Mutual Life Ins. Co. (Pa.) .. 701 
665(1)—Pleading and proof held to show demand authorizing recovery ‘of attorney’s fee 
and penalty for insurer’s delay in paying amount due under policy. Standard Accident 
Ins. Co. v. Bittle. (U. S.) s re * certo tok. cae 782 
665(1)—Evidence held insufficient to establish oral executory contract for fire insurance; 
evidence held insufficient to establish assignment to plaintiff of existing fire policy 
contract binding insurance company. Johnson v. Dixie Fire Ins. Co. (W. Va.) 1259 
(2). The contract. 
665(2)—In action on tornado policy, evidence sustained verdict for plaintiff as against de- 
fendant’s contention that policy — never issued. Northwest Arkansas Farmers’ Mut. 
Tornado Ins. Co. v. Osborn. (Ark.) 733 
665(2)—Evidence supported finding that agent of insurance company was authorized as sub- 
agent for owner of growing wheat, to sign his name to application for hail insurance. 
Wright v. Providence Washington Ins. Co. (Kan.) .. 1222 
665(2)—Where assured’s application was not part of industrial policy, issued without examina- 
tion, evidence cf assured’s misrepresentations in application held inadmissible. Oglesby 
v. Life Insurance Company of Virginia. (La.) 
665(2)—Evidence held insufficient to support finding that contract. renewing fire insurance 
was made. Union Central Life Ins. Co. v. Star Ins. Co. of America. (Mich.) 
665(2)-——Evidence held to support finding that liability policy, requiring payment _of premium 
within 30 days from date, was issued within such time before accident. Dickinson v. 
Homerich et al. (American Casualty Underwriters, Garnishee.) (Mich.) 
665(2)—-Evidence showed there was no binding contract for insurance of dredge against fire, 
where insured did not comply with conditions precedent. Morris & anes Dredging 
Co. v. Fireman’s Fund Ins. Co. N. Y.) ‘a Bae 
665(2)—Verdict finding parol insurance contract was entered into and subsisting ‘at time of 
plaintiff’s injuries held not manifestly against evidence. Royal Indemnity Co. v. Good- 
man et al. (Ohio) 
665(2)—Evidence of insured’s request to keep policies in force in same companies did not 
show renewal was agent’s personal obligation. St. Paul Fire & Marine Ins. Co. v. 
Stell. (Tex.) . 
665(2)—Correspondence | between parties, considered in light of preceding transactions, 
held to show that insurance evidenced by two certificates issued to insured was in force, 
new contract not having been substituted. Southern Travelers’ Ass’n. v. Wright. (Tex.) 
665(2)—Judgment on accident policy offered in evidence, with insured’s signature on back, 
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without objection, will not be reversed for want of evidence that he accepted it. 
Texas Mutual Life Assn. v. Parrish. (Tex.) 
665(2)—Evidence that insurer held premium and applica 
ing application held not to show insurer had accepted risk. Victory Life Ins. Co. v. 
Ferrell. (Tex.) s ; a is ; = ina 
665(2)—-Evidence of parol insurance contract covering automobile showing agent assured 
plaintiff car was fully covered supported implication that company bound in reasonable 
amount. Southern Casualty Co. v. Flowers. (Tex.) : , , ee 1335 
(3). Avoidance and forfeiture. 
665(3)—Evidence held to show insured’s illness did not begin until hour and a half after 
delivery of policy on same date, and did not prevent risk from attaching. National Life 
& Accident Ins. Co. v. Bridgeforth. (Ala.) Le 432 
665(3)—Evidence supported findings insured considered himself in good health when applying 
for insurance and was not aware before policy was issued that he was afflicted with 
serious disease. Chase v. Sunset Mutual Life Ass’n. (Cal.) nous are. a 
665(3)—-Evidence held to support court’s finding that mortgagee did not know of transfers 
oh title to insured property. Witherow v. United American Ins. Co. of Pennsylvania. 
Calif.) Toe ‘ a ere ; 
665(3)—Proof that employer collected premium from deceased for month during which de- 
ceased died established prima facie case that employment was not terminated before in- 
sured’s death. Joiner v. Metropolitan Life Ins. Co. (Ga.) 
665(3)—-Whether assured kept books required by burglary insurance policy held question of 
fact for jury; finding that assured kept books required by burglary insurance policy 
held supported by evidence and will not be interfered with on review. American Casualty 
Co. v. Cohen. (Ga.) 
665(3)—Evidence held to sustain findings that insured, was in good health when application 
was signed, and in sound health when policy was dated and delivered. Tool v. National 
Life & Accident Ins. Co. (Kan.) .... ; ee 
665(3)—Finding as to payment of premiums sufficient to extend life policy beyond date 
of insured’s death held palpably against evidence. Commonwealth Life Ins. Co. v. 
Pendleton et al. (Ky.) : ie einen: APE 
665(3)—Finding that automobile passengers had not agreed to pay for gasoline so as to 
exempt insurer from liability held not flagrantly against evidence. Indemnity Ins. Co. . 
of North America v. Lee. (Ky.) : ‘ae 1321 
665(3)—Evidence established that insured did not make or procure additional insurance within 
clause relating thereto. Thompson v. St. Paul Fire & Marine Ins. Co. (La.) 
665(3)—Evidence held to support conclusion that policy was in force on date of accident. 
Dickinson v. Homerich et al. (American Casualty Underwriters, Garnishee.) (Mich.) 585 
665(3)—Whether installation and operation of kerosene oil brooder increased risk, avoiding 
fire policy, held for jury under conflicting evidence. Stevens v. Mutual Protection Fire 
Ins. Co. (N. H.) ; 1246 
665(3)—In action against insurer of automobile which injured plaintiff, where defense was 
that policy was void, evidence held to warrant verdict for planitiff. Where defense 
of liability insurer was fraud in obtaining policy, testimony that insured was not asked 
about ownership or cancellation of previous policies held admissible. Joslin vy. Hudson 
Casualty Ins. Co. (N. J.) . ; . 1332 
665(3)—Verdict finding insured did not know of presence of alcohol and stills on insured 
premises, increasing risk, held against weight of evidence. Taverna et al. v. Palatine 
Ins. Co. of London, England, et al. (N. Y.) wna Sch eees 756 
665(3)—Evidence concerning false representation in application for insurance concerning 
last attendance by physician and disease showed deliberate misrepresentation with intent 
to deceive insurer. Misrepresentations concerning recent examination by physician and 
illness showed material misrepresentations inducing issuance of policy and authorizing 
rescission. Penn Mutual Life Ins. Co. v. Craig. (N. Y.) \ 1173 
665(3)-—Evidence that insured submitted books to adjuster and took inventory before fire 
held admissible to show inventory was taken and considered as required by fire policy 
St. Paul Fire & Marine Ins. Co. v. Stell. (Tex.) ......... ce So aEe Shee ae 
665(3)—Evidence supported court’s conclusion that title to insured truck did not pass under 
agreement for future exchange so as to avoid fire policy. Southern Casualty Co. v. 
Dyer. (Tex.) ‘ ated Ce sicels aah : ; . 841 
665(3)—In action on automobile indemnity policy, evidence held insufficient to show that 
insured consented that person to whom he delivered car for use in selling lots should 
loan it to strangers. Trotter v. Union Indemnity Co. (U. S.) ; ait asset 
665(3)—Evidence held insufficient to show, or take to jury question of, payment of life 
insurance premium. To authorize inference of payment on life insurance premium 
facts and_circumstances should be inconsistent with any other reasonable hypothesis. Wolf. 
berg v. State Mut. Life Assur. Co. of Worcester, Mass. (U. S.) - 
665(3)—Evidence justified finding that order closing hotel in abatement proceeding did not 
increase hazard. Alliance Ins. Co. of Philadelphia v. Brown. (U. S.) .. 
665(3)—Evidence held to show knowledge by insured that property was advertised for sale 
under one_cf two deeds of trust, which knowledge avoided fire policy. Bawden v 
American Central Ins. Co. (Va.) ea ae Spee aa hala bien ort e ; 
665(3)—Where evidence showed insured had been treated for diabetes, court properly found 
answers in application he had not consulted physician, etc., were intentionally, false; 
“Deceive’. Conklin v. New York Life Ins. Co. (Wis.) Wee ope Hy i Shs 
665(3)—-Evidence did not sustain jury’s finding that house insured against fire was not used 
for purposes contrary to law. Milonczyk v. Farmers’ Mut. Fire Ins. Co. (Wis.) 
665(3)—In action on fire policy on horse blankets evidence held insufficient to show greater 
hazard while temporarily off premises. McManus v. Home Ins. Co. (Wis.) 
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(4). Loss and liability of insurer in general. 
665(4)—Evidence held insufficient to warrant finding of “theft”, “robbery or pilferage” 
of automobile within insurance policy. Repp v. American Farmers’ Mut. Automobile 
Ins. Co. (Minn.) : be ue ‘ ne aren 
665(4)—That tire covers and paper bags filled with excelsior and gasoline were found after 
fire jn — for insurer. Matisovky et al v. Fidelity Phenix Fire Ins. Co. 
et al. ° ° $ ogo. Salah at te inn oik Sunters 
665(4)—-Evidence held to warrant inference that theft was being perpetrated within policy 
4 automobile against damage by reason of theft. Iocobelli v. Niagara Fire Ins. 
i hee. arse 23 
665(4)—Judgment in law case, reasonably supported by competent evidence, will not be dis- 
turbed; evidence in action on theft policy held to establish loss of automobile by theft. 
Security Ins. Co. of New Haven, Conn. v. McAlister. (Okla.) +s 
665(4)—Insured held not required to show loss to specific articles where entire property in- 
sured was destroyed. Evidence that inventory and invoices were considered with bank 
deposits, which were sales in determining value of property destroyed showed reasonably 
accurate method of determining value. St. Paul Fire & Marine Ins. Co. v. Stell. (Tex.) 
665(4)—Plaintiff held not precluded under evidence from recovering on fire insurance policy 
on ground of “failure to protect property after fire.” Pospisil v. National Fire Ins. Co. 
or tarmtotd, Conn. 0s. Bo. -. occa er cahe 
665(4)—Evidence sustained finding that entire damage to plaintiff’s barn was caused by light- 
ning. In action on lightning clause of fire policy covering barn, evidence supported ver- 
dict for $2,871.50. Shields et al v. Vermont Mut. Fire Ins. Co. (Vt.) 
665(4)—Verdict for insured on fire policy held contrary to weight of evidence indicating 
that fire was set by insured. Oberleitner v. Security Ins. Co. of New Haven. (Wisc.) 
(5). ——— Life and accident insurance. 
665(5)—Jury’s finding that cerebral hemorrhage directly causing death of boiler washer found 
beside engine resulted from fall within accident policy held sustained. Chicago & 
Eastern Illinois Ry. Co. v. Whipking. (Ind.) 
665(5)-——Insurer held liable under evidence under accident provisions . 
Liberty Ins, Co. (Kan.) sie, ie ESA a is ra ae a art ‘i Hehe ; . «1292 
665(5)—Evidence justified finding that insured’s death resulted from syphilis preventing 
recovery under policy which provided no benefits for death from veneral diseases. 
Griffin v. Washington Fidelity Nat. Life Ins. Co. (La.) . 
665(5)—In action on accident policy, evidence showed that cerebral 
death was result of arteriosclerosis not effected by traumatic injury. Frerichs v. London 
& Lancashire Indemnity Co. of America. (La.) 26 . 568 
665(5)—Evidence did not warrant ruling that employee in group policy had contract with 
employer for breach of which he could sue in contract or tort. Colter v. Travelers 
Ins. Co. (Mass.) pur : ‘ 1151 
665(5)—Evidence held to preclude recovery on accident policy for total disability after four 
months because of loss of thumb and three fingers. Peterson v. Great Northern Life 
Ins. Co. (Mich.) ; By Md ‘ 1295 
665(5)—-Evidence respecting insured’s condition during certain period was admissible as 
tending to show his condition for period immediately prior thereto; court properly ex- 
ercised discretion in allowing amendment to insured’s complaint to include time lost 
on account of accident while action was pending. Evidence respecting nature and 
extent of insured’s injuries held to sustain verdict for insured on accident policy. 
Short v. Great Northern Life Ins. Co. (Minn.) 3 ah ; ee 
665(5)—Beneficiary suing on accident policy held to have established prima facie case by 
proving policy and insured’s death from stabbing. Linnen v. Commercial Casualty Co. 
Be; Reed 
665(5)—Evidence in beneficiary’s suit on certifica 1 
port finding that employee at time of death was not employed by employer precluding 
recovery. Evidence, in suit to recover on certificate under group insurance policy, held 
insufficient to support finding that employee was totally and permanently disabled during 
employment. Connecticut General Life Ins. Co. v. Horner et al. (Tex.) ... soca 
665(5)—Evidence held to sustain finding that injury from fall caused total disability within 
accident policy, evidence held to sustain finding that mastoiditis resulted from “accidental 
bodily injury” within accident policy. United States Fidelity & Guaranty Co. v. 
Hardeman. (Tex.) ; 810 
665(5)—In action on accident policy, evidence supporte 
causing death. General Accident Fire & Life Assur. Corporation y. Savage. (U. S.) .. 341 
665(5)—Evidence did not warrant recovery on membership certificate exempting association 
from liability for death as result of gunshot wound without eyewitness. Werner v. 
Travelers Protective Ass’n. (U. S.) 
(6). Suicide. 
665(6)—Evidence of insured’s death from wound from his gun while hunting did not re 
uire finding that death resulted from self-destruction where jury found death was acci- 
ental and not suicide. Southland Life Ins. Co. v. Lloyd. (Tex.) oi PRN 
665(6)--Evidence held to sustain jury’s finding that insured, at time of suicide following 
monoxide gas poisoning was insane, permitting recovery of accident policy. Travelers Ins. 
Co. v. Schenkel. (U. S.) i : ee 
(7). Proof and adjustment of loss. 
665(7)—Evidence that notice of death of insured was sent to insurer, but not showing to 
what place letter was addressed, held insufficient proof of notice of death. Cotton States 


Life Ins. Co. v. Tanner. (Ark.) 867 
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665(7)—Plaintiff is concluded by testimony, notwithstanding its demonstrated falsity, which 
renders inevitable conclusion that he attempted to defraud insurance company by fraudu- 
lent overvaluation. Saidel v. Union Assurance Society, Ltd. (N. H 

665(7)—Where notice of injury was given, and agency of indemnity insurer replied within 
period prescribed, there was sufficient prima facie proof of notice. General Accident Fire 
& Life Assurance Corporation Ltd. v. Clark et al. (U 

665(7)—Evidence supported finding that insurer’s request for autopsy was not made within 
reasonable time. General Accident Fire & Life Assur. Corporation v. Savage. (U. S.) 

665(7)—Special jury finding that items and valuations inserted in proof of loss were not 
inserted with intent to defraud held unsupported by evidence. Oberleitner v. Security 
Ins. Co. of New Haven. (Wisc.) wh tee ore 

(8). Estoppel or waiver. 

665(8)—Evidence held to warrant finding that insurer waived proof of loss by _—— 
impression that loss would be paid if fire marshal reported favorably. Home Ins. Co. 
Day. (Ind.) 

665(8)—Finding that insurer denied liability ‘on accident policy, so as to ‘dispense with ne- 
cessity of further proof of disability held sustained by evidence; reopening case to ad- 
mit evidence that insurer denied liability and thereby waived proof of disability held 
not abuse of discretion. Short v. Great Northern Life Ins. Co. (Minn.) 

665(8)—Evidence that insurance agent issued policy knowing that insured had only life estate 
held to show, waiver by insurer of provisions of policy that insured should have fee 
simple. Houck et ux v. American Eagle Fire Ins. Co. N. C.) 

665(8)—Evidence did not support finding it was common custom and practice ‘of insurer to 
waive provision polic should not become effective until premium was paid. Evidence did 
not support court’s finding insurer, but its conduct, letters and practice, caused insured 
to believe fire policy was in force, . Speen he had not paid premium. 7 Mut. 
Fire Ins. Co. v. Ellington. (Tex.) 

665(8)—Evidence held to show proper disclosure of fact that interest of insured was not 
sole ownership, and that building was held under lease. Commercial Union Assur. 
Co. Ltd. v. Te et al. (U. 

665(8)—Evidence held to support conclusion that scow, carrying insured cargo was ‘unsea- 
worthy when she left loading port. Morrison Mill Co. v. Hartford Fire Ins. Co. (U. S.) 


§ 666. AMOUNT OF RECOVERY. 
666—In action on accident policy, court properly treated each 30 days as month, where insurer 
had made payments after injury, counting 30 days as month. Ocean Accident & Guarantee 
Corporation v. Heavrin. (Ky. 
666—Generally, only installments in default at time suit was brought a be recovered in 
oy 


action for breach of insurance contract. Atkinson v. Railroad ates Mutual Re- 
lief Soc. (Tenn.) : Santas ; 


§ 668. QUESTIONS FOR JURY. 
(1). In general. 
668(1)—Issuance of policy and evidence with reference to payment of premiums and death of 
insured justified refusal to direct verdict for insurer at close of plaintiff’s case. Cotton 
States Life Ins. Co. v. Tahner. (Ark.) 
668(1)—Intention of employee of public garage taking ‘automobile placed. therein held ques- 
re of fact in action on theft policy. Miller v. Newark Fire Ins. Co. of New Jersey. 


668(1)— ~Question of vexatious refusal to pay amount due under Policy of insurance against 
robbery held for jury. Friedman v. Maryland Casualty Co. (Mo.) 

668(1)—Truth as to dis sputed conversation when insurance a plication | was signed was for jury, 
and finding was not reviewable. McNabb v. Niagara Fire Ins. Co. (Mo.) 

668(1)—Directed verdict for insured fire loss of skins in another’s fur-dressing establish- 
goat aoe oe weight of evidence. Leidesdorf v. Norwich Union Fire Ins. 
Soc. ) 

668(1)- Evidence held to present jury question whether soliciting ‘agent’s payment of pre- 
mium when billed therefor constituted “payment by insured” within cancellation clause. 
Durnin v, Aetna Life Ins. Co. (N. Y.) a 1307 


(2). Agency. 
668(2)—-Whether agent had authority to agree for consideration paid to pay sums specified, 
if insured died before issuance of policy, held not for jury. Patterson v. Prudential Ins. 
Co. of America. (Mo.) 
668(2)—-Whether person who delivered fire policy has written other policies and reported 
risk and sent premiums to imsurer’s general agents was agent of insurer to write fire 
policy held for jury. National Guaranty Fire Ins. Co. v. King. (Tex.) 
(3). The contract in general. 
668(3)—Whether life policy was wrongfully delivered without payment of premium held for 
jury. Harris v. Old American Ins. Co. (Ark.) 
€68(3)—-Testimony that policy covering loss by forgery had been issued and was in force 
at time of forgery held sufficient to submit such question to jury. Royal Indemnity Co. 
v. Poplar Bluff Trust Co. et al. (Mo.) 
668(3)—Evidence in action directly against insurer held for jury whether oral contract of 
insurance was entered into amd subsisting at time of accident. Royal Indemnity Co. 
v. Goodman et al. (Ohio.) 
668(3)—Amount of recovery under fire insurance ‘ policy. for destruction of building leased 
by insured held question for jury under evidence. Commercial Union Assur. Co. Ltd. 
v. Jass et al. (U. S.) ee are a 2 ; 
(4). Avoidance and Seeisitare.. 
668(4)—Nonsuit held erroneously granted in action on group insurance policy, on theory 
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oo employment terminated before insured’s death. Joiner v. Metropolitan Life Ins. Co. 


( 

668(4)—Whether assured kept books required by burglary insurance policy held question of 
fact for jury; finding that assured kept books required by burglary insurance policy held 
supported by evidence and will not be interferred with on review. American Casualty 
Co. v. Cohen. (Ga.) 

668(4)—,Mortgagee held entitled to have claim that burning by mortgagor was without its 
aa a consent submitted to jury. Rent-A-Car Co. v. Globe & Rutgers Fire Ins. 

) 


668(4)—In action on ‘automobile fire policy, insured held not as matter of law guilty of 
negligence preventing him from showing fraud in obtaining receipt. Knight v. Glens 
Falls Ins. Co. (Mo.) 

668(4)—Evidence of plaintiff’s attempt to defraud fire insurance company, by fraudulent 
overvaluation of property destroyed, held to require directed verdict for defendant. Saidel 
v. Union Assurance Society, Ltd. (N. H.) 

668(4)—Whether insurer, whose automobile overturned injuring occupants suing insurer 
rendered insurer cooperation policy required, held for jury. Seltzer v. Indemnity Ins. 
Co. of North America. (N. Y.) 

668(4)—Where plaintiff's evidence showed two other watchmen were on duty fact that one 
watchman was operating machine did not require submission of defensive issue in ac- 
tion on burglary policy requiring two watchmen, Union Indemnity Co. Inc. v. S. N. 
Kleier Co. Inc. (U. S. 

(5). Title or interest in, possession of, or - incumbrance on, property. 

668 (5)—W id fire policy on automobile was suspended at time of loss, court erred in re 
fusing to direct verdict for insurer. Borsky v. National Fire Ins. Co. of Hartford, 
Conn. (Nebr.) 

(7). ——— Health, conditions or habits of insured. 

668 (7 )—Question whether recovery on life policy was defeated by misrepresentations of in- 
sured as to tubercular condition held for jury. Prudential Ins. Co. of America v. 
Hodge’s Adm’x. (Ky.) 

668(7)- AV hether insured’s poor health at time of delivering policy was —- factor 
to death held for jury. Bohannon vy. Illinois Bankers’ Life Ass’n. (Mo.) 

668(7)—Evidence showing that insured suffered from cancer, without knowledge of insured, 
insurer or beneficiary justified directing verdict for beneficiary for premium paid. 
Cooley v. Metropolitan Life Ins. Co. (S. C. 

668(7)—Evidence held to present question jury question whether insured was in good health 
when life policy was delivered. American Nat. Ins. Co. v. George et al. (Tex.) : 

668(7)—Whether insured’s answers to questions in application as to previous existence of 
certain diseases were false held question for jury. Security Life Ins. Co. of America 
v. Brimmer. (U. S.) 

(8). — Payment of premiums. 

668(8)—Payment of quarterly premiums sufficient. to extend insurance beyond date of 
insured’s death held for jury. Commonwealth Life Ins. Co. v, Pendleton et al. (Ky.) 

668(8)—-Whether first premium on life insurance policy had been paid held for jury. Lamar 
Life Ins. Co. v. Kemp. (Miss.) : ee 

668(8)—Question whether insured’s entire payment with application was applicable to pre- 
mium, being one of construction if contract under undisputed evidence, was for court. 
Southern Travelers’ Ass’n. v. Wright (Tex.) ‘ 

668(8)—Evidence held insufficient to show, or take to jury question ‘of, ps ayment ‘of life eX 

surance premium. Wolberg v. State Mut. Life Assur. Co. of Worcester, Mass. (U. S.) 
(9). —— Increase of risk. 

668(9)—In action on fire policy, defended on ground that still increased hazard, case held 
for jury; there being evidence that still was installed without plaintiff’s knowledge. 
Philadelphia Fire & Marine Ins. Co. v. English. (Ky.) ...... 

668(9)—That kerosene oil brooder was located in barn held not, as ‘matter of law, ‘to avoid 
fire policy permitting only use of kerosene oil stove. Whether installation and operation 
of kerosene oil brooder increased risk avoiding fire policy, held for jury under conflict- 
ing evidence, Stevens v. Mytual Protection Fire Ins. Co. (N. H.) ; 

668(9)—Presence of stills and dicohol in insured building increased hazard as matter of 
law under fire policy. Whether insured knew of increased hazard by presence of. stills 
and alcohol on insured premises held for jury. Taverna et al. v. Palatine Ins. Co. of 
London, England, et al. (N. Y.) 

668(9)—Increase of fire hazard by changes in use of insured premises ‘is generally fact issue 
for jury. Whether insured dwelling was used as clubhouse, and fire hazard thereby in- 
creased, held for jury. Millard et al. v. North River Ins. Co. et al. (Wis.) 

(10). Loss and liability of insurer in general. 

668(10)—Whether damage to insured’s building caused by concussion from explosion under 
nearby building to prevent spread of fire was direct fire loss held for jury. 
Continental Ins. Co. (Ala.) 

668(10)—Whether there was entry into insured’s plant ‘by force with visible marks of entry 
on premises held question for jury in action on burglary policy. Whether insured’s fur 
coat plant was open for business, within burglary policy, held question for jury, where 
watchman at time of burglary was operating drum for greasing racoon skins. Union 
Indemnity Co. Inc. v. S. N. Kleier Co. Ins. ; : a 

668 (10)—Whether plaintiff’s barn ys struck by lightning held for jury. Shields et al v. 
Vermont Mut. Fire Ins. Co. (Vt.) .. 

668(10)—Evidence that fire was of incendiary origin ‘traceable to insured, and respecting 
talse swearing by insured held sufficient to — jury issues. Copen v. National 
Ben Franklin Fire Ins. Co. (W. Va.) aseers rea 
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668(10)—In action on policy of burglary insurance evidence held insufficient to take to jury 

question whether there was felonious entry. Union Indemnity Co. v. Leidesdorf (U .S.). 
(11). Life or accident insurance. 

668(11)—Whether cerebral hemorrhage causing death of boiler washer found unconscious 
beside engine was directly caused by fall, within accident policy, held for jury. Ques- 
tion which of contributing causes is efficient, proximate cause of injury is for jury in 
action on accident policy, if there is doubt or different conclusions sence be drawn. 
Chicago & Eastern Illinois Ry. Co. v. Whipking. (Ind. eas 

668(11)—Evidence held to present jury question whether insured’s death occurred on or about 
oe of disappearance and within life of policy. Griffin v. Northwestern Life Ins. Co. 
(Mich.) 

668 (11)—Whether ‘alleged ‘hernia was due to preformed sac or “to. strain, slip, ‘blow or fall 
held for jury where evidence conflicted. Overruling demurrer as respects evidence of 
plaintiff suing on accident policy, that accident was unexpected and result of slipping or 
fall held not error. Berlau v. Metropolitan Life Ins. Co. (Mo.) 

668(11)—Evidence justified instruction to answer issue as to whether injury was ‘accidental in 
affirmative. King v. Commercial Casualty Ins. Co. (N. C.) 

668(11)—Evidence, on action under accident policy, on question of intentional injury causing 
death, to be insufficient for jury must exclude any other inference than intentional in- 
jury. Evidence of circumstances surrounding stabbing held to show as matter of law 
death resulting from injury intentionally ee precluding recovery under accident 
policy. Linnen v. Commercial Casualty Co. (S. 

668(11)—Whether there was independent accidental aie of death within accident policy held 
for jury. Standard Accident Ins. Co. v. Rossi. (U. S.) 

668(11)—In action on health and accident policy, whether disability was total, whether it 
contained for full term covered by policy and whether it resulted from accident, held for 
jury. Standard Accident Ins. Co. v. Bittle. (U. S.) 

668 (11)—Inaction on accident policy whether insured’s death was covered by policy held for 
jury, where defendants contended death resulted partly from disease existing at time of 
accident. London Guarantee & Accident Co. Ltd. v. Leefson. (U. S.) rer 

(12). Suicide. 

668(12)—Whether insured regularly employed and without family troubles, who became sick 
and whose dead body was found under circumstances indicating carbolic acid poisoning, 
was suicide, held for jury. Any evidence establishing hypothesis other than insured’s 
suicide, presents jury question, where evidence of suicide is circumstantial only onl 
motive is not shown. Federal Life Ins. Co. v. Thornton. (Tex.) 

668(12)—Whether insured, who shot himself after revival from effects ‘of carbon monoxide 
gas poisoning, was insane, rendering death accidental, held question for jury. Travelers 
Ins. Co. v. Schenkel. (U. ) 

(13). Amount or extent of loss. 

668(13)—Question as to permanent disability and loss by severance of feet was for jury 
after it inspected — portion of foot. Life & Casualty Ins. Co. of Tennessee 
v. Peacock. (Ala.) 

668(13)—Whether insured ‘falling ‘down cement steps was totally disabled within accident 

ov en jury to determine from circumstances, Sherman v. Continental Casualty 
a 

668(13)—-Whether insured was so disabled as presumably to be permanently continously, and 
wholly prevented from pursuing gainful conaanee held for jury. Ohio National Life 
Ins. Co. v. Stagner. (Ky.) 7 einen ek 

668 (13)—Whether total deafness constituted permanent total disability held a wee for 
the jury. McCutchen v. Pacific Mut. Life Ins. Co. (S. C) 

668(13)—In action on health and accident policy, whether disability was total, "whether it 
continued for full term of policy, and whether it resulted from accident, held for jury. 
eee Accident Ins. Co. v. Bittle. (U. S.) 


(14). Notice, proof, and adjustment of loss. 

668(14)—Witness’ estimate of corn yield on basis of 5 rows out of 50 held sufficient to 

-_ to jury question whether insured delivered to hail insurer true account of amount 
grain grown. Hansell v. Farmers’ Mut. Hail Ins. Ass’n. (Ia.) 

668(14)~-Conflicting issues whether person was employed by insured to adjust. fire loss held 
for jury. Royal Exchange Assurance of London, Eng., Inc. v. Collins. (Ky.) 

668(14)—Where automobile accident occurred June 28, whether notice to insurer September 
12 was compliance with condition requiring immediate notice of accident held for jury. 
Mewborn v. Employers’ Liability Assur. Corp. Ltd. et al. (N. C.) 

668(14)—In action on accident policy, evidence presented issue whether request for autopsy 
was reasonable and seasonably made notwithstanding embalming. Giving and refusal of 
instructions, with result that quest on whether insurer requested autopsy within a 
time was taken from jury, held error under evidence. Standard Accident Ins. 
Rossi. (U. S.) . 

668 (14)—-Whether notice was given insurer as soon as reasonably possible, as required by 
ooceent policy held for jury. London Guarantee & Accident Co. Ltd. v. Leefson. 


668 (14)—Evidence that fire was of incendiary origin traceable to insured, and respecting 
false swearing by insured held sufficient to present jury issues. Copen v. National Ben 
on Fire Ins. Co. (W. Va.) 

(15). Estoppel or waiver. 
668(15)—-Whether beneficiaries suing on life policy were guilty of complicity in fraudulent 


delivery of policy when insured was not in sound health held for jury under evidence. 
Eureka-Maryland Assur. Corp. v. Scalco et ux. (Md.) 
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668(15)—Insurer’s waiver of provision requiring delivery of policy while insured. was in 
good health held for jury. Bohannon v. Illinois Bankers’ Life Ass’n. (Mo.) 

668(15)—Refusal of insurer’s motion for judgment as of nonsuit erroneous, in view of evi- 
dence not showing waiver of forfeiture provision. Smith v. Atna Ins. Co. (N. C.) 

668(15)—-Whether insurer authorized agent to waive policy provisions respecting extension 
oe of premium note payments held for jury. Hill v. _oeepanee Life Ins. Co. 


cu, S. 
§ 669. INSTRUCTIONS. 
(1). In general. 

669(1)—Charge that insured could recover interest from date 60 days after insurer’s denial 
of liability held as favorable as insurer was entitled to, though no proof of loss was 
filed. Shields et al v. Vermont Mut. Fire Ins. Co. (Vt.) ..... Sate 

(4). Avoidance and forfeiture. 

669(4)—Instruction that occasional emergency acts of insured pertaining to more hazardous 
occupations would not affect recovery on accident policy held incomplete and erroneous, 
but harmless in view of other instructions. ow Health & Accident Co. v. 
Holbrook. (Ind.) 

669(4)—Instruction for insurer under fire ‘policy, ‘if. still “causing fire was located in house 
with knowledge or consent of insured, held erroneous for using “consent”? instead of 
“by means within the control.” Court, in connection with instruction for insurer 
under fire policy, if still was in house by means within control of insured, should also 
state what would be means within his control. pane Fire & Marine Ins. Co. 
English. (Ky.) : 1229 

(6). —— Fraud or misrepresentations ‘in | general. 

669(6)—Charge that falsity of information does not void policy if insured has no knowledge 
but states representations of others, bona fide, held proper. Metropolitan Life Ins. Co. 
v. Edwards. (Ga.) 

669 (6)—Refusing instruction that finding should favor insurer, if believing fire policy would 
have been refused with knowledge that insured’s husband was sentenced to penitentiary 
held not error. Royal Exchange Assurance of London, Eng. Inc. v. Collins. (Ky.)...... 73 

669(6)—Refusal, in action on automobile liability policy*to submit fraud and collusion be- 
tween passengers and insured, held not erroneous under evidence. Indemnity Ins. Co, 
of North America v. Lee. (Ky.) .. 1321 

(7). —— Health, condition, or habits of insured. 

669(7)—lInstruction on effect of sanatorium records under health provision in life policy, if 
relating to insured, held not erroneous in action by beneficiary. Souza v. Metropolitan 
Life Ins. Co (Mass.) 890 

669(7)—Instruction relative to waiver by reason of insured’s examination by physician for 
insurer held not erroneous, in view of other instructions. McI,ane v. Metropolitan Life 
Ins. Co. (S. C. a 

(10). Loss of° property or indemnity and cause thereof. 

669(10) —Charge, authorizing recovery under burglary policy if external force and violence 
was used in effecting burglary and loss was proved, held proper. American Casualty 
Co. v. Cohen. (Ga.) ae 

669(10)—Where policy indemnified against loss of time, instruction was warranted requiring 
jury, to determine whether loss was result of sickness or neer to find job. Metts 
v. Pacific Mutual Life Ins. Co. of California. (N. C.) 

669(10)—In action on burglary policy requiring visible marks upon premises refusal to 
oi ee to definition = in policy held error. Union Indemnity Co. Inc. 
Vv. N. Kleier & Co. Inc. (U. S.) 

(12). Extent of loss and liability of insurer. 

669(12)— Sasscwlion that occasional emergency acts of insured pertaining to more hazardous 
occupations would not affect recovery on accident policy held incomplete and erroneous, 
but harmless in view of other instructions. Fidelity Health & Accident Co. v. 
Holbrook. (Ind.) 

669(12)—Instruction that jury might ‘consider cost of restoring property injured by fire 
was applicable to issues in suit on fire policy. — Tp. Mut. Fire ne 
Ins. Ass’n. v. Sherrer. (Ohio.) . 

(13). Notice, proofs and adjustment of loss. 

669(13)—Charge that request for autopsy provided for in accident policy must be within 
reasonable time, and that question of reasonable time was for ae held sufficient. 
General Accident Fire & Life Assur. Corporation v. Savage. (U. S.) .. So hacaehiete 

§ 670. VERDICT AND FINDINGS. 

670—Finding that plaintiff was owner of legal title subject to lien at time of loss was suffi- 
cient, without specific finding of beneficial and insurable interest at time of fire. Find- 
ings that insured filed proofs of loss and otherwise complied with policy requirements 
held sufficient findings of performance.. American Ins. Co. v. Woolfolk et al. (Ind.) 

670—Under accident policy excluding liability if insured was violating law, failure to re- 
quire jury to find speed at which insured was driving automobile at time of accident 
held error. Lamb vy. Liberty Ins. Co. (Kans.) 

670—Finding that employee covered by group policy was totally and premanently ’ disabled 
during employment held in conflict with finding that employee at time of death was em- 
eee. by another. Connecticut General Life Ins. Co. v. Horner et al. (Tex.) 

§ 671. NEW TRIAL. 

671—"Adventitious circumstance” authorizing setting aside default judgment, is one which 
is unusual, beyond moveant’s control, and free from his neglect. Failure of foreign in- 
surance corporation to receive summons by registered mail held “adventitious circum- 
stance,”’ authorized setting aside of default on Rollins et al v. North River 


Ins. Co. (W. Va.) 
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§ 675. COSTS AND ATTORNEY’S FEES. s ae 

675—Judgment creditor, suing to have insolvent motorbus corporation’s liability insurance 
ratably administered, held entitled to costs, payable in excess of insurer’s maximum lia- 
bility before bringing in other claimants. Frank et al. v. Hartford Accident & I at 
Ck I  enirind cise eB vo ee rah ds part tha dos Socceek ea iuede eee cia aeeete re 

675—Life insurer’s interpleader suit being’ required by its own fault, refusal to allow its 
insurer attorney’s fee was not error. Union Mutual Life Ins. Co. v. Lindamood et al. 


EWES WR oa soe ceeds che weeadcts comeews cen ; : ; : cde ee 


XIX. Reinsurance. 


§ 677. THE CONTRACT IN GENERAL. 

§ 679. ——- CONSTRUCTION AND OPERATION. ; ‘ 

679—Reinsurer had no rights which original insurer did not have at time reinsurance agree- 
ment was effected. Reinsurer did not violate life insurance contract by increasing rate, 
where insured agreed with original insurer that by-laws providing for increase should 
be part of contract. Fowler v. Unionaid Life Ins. Co. (Ark.) ; 


XX. Mutual Benefit Insurance. 


(A) CORPORATIONS AND ASSOCIATIONS. 
§ 699. REINSURANCE. i : . . oa 
699—Merger contract between insurance union reinsuring risks of benevolent association held 
not to justify recovery under icy not issued by it nor claims not approved. American 
Ins. Union v. awee Mar NissoLuTion nor heer eeUw er oust Siu Ue oc Meee heneee 954 
§ 700. INSOLVE) E v . 
701. INSOLVENCY AND ITS EFFECT IN GENERAL. 
701—“‘Actuarial solvency” requires that funds on hand and present value of future payments 
equal accrued obligations and present value of insurance. Jenkins v. Talbot. HW.) ...1117 
(B) THE CONTRACT IN GENERAL. 
§ 712. WHAT LAW GOVERNS. ; ee Ae 
712—Georgia Life insurance certificate, held governed by Georgia law prohibiting beneficiary’s 
recovery thereon unless dependent on insured for support. Jones v. Sovereign Camp 





Woodmen of the World. (U. S.)_ .................. A ee w acalg, Gace eee ats 215 
§ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 
§ 718. —— EXISTING PROVISIONS. es ‘ 
718—Where certificate of insurance society and unrelated constitution or by-laws conflict, 


society is deemed to waive provisions of constitution or by-laws. Sweetwater Progressive 
Mut. Life & Acc. Ass’n. v. Allison et al. (Tex.) ; heck 
$ 719. — SUBSEQUENT PROVISIONS OR AMENDMENTS. 
(1). In general. 
719(1)—Fraternal beneficiary society may amend by-laws, and may by amendment increase 
gates, Jenkins v. Talest. CH) .......:;- se aa os oa a 
719(1)—Fraternal Society held not entitled to amend by-laws to prevent member continuing 
to receive disability benefits which he could otherwise be entitled to receive indefinitely. 
Illinois law relative to fraternal insurance contracts, not having been pleaded or proved, 
was not law of case; Illinois fraternal society’s amendment of by-laws limiting disability 
benefits to specified sum held void as to previously disabled member. Dotlich v. Slovene 
Nat. Ben. Soc. (Minn.) A ee i ee en rn ee ap td Was 
719(1)—Contract between insured and insurer cannot be altered to prejudice of insured or 
beneficiary by amendment of by-laws without insured’s consent. Alterations in con- 
stitution and by-laws of fraternal benefit society do not govern rights and liabilities of 
pre-existing members and beneficiaries adversely affected. Sweetwater Progressive Mut. 
Late G@ Ace. Kore. 0; Albee oO a COM ois coc dacs oesciaceievesiens Oak asi ene 
(3). Relating to rate of assessment. 
719(3)—Fraternal Beneficiary Society may amend by-laws, and may by amendment increase 
rates. Power of fraternal beneficiary society to amend by-laws includes power to raise 
rates as necessary. Fraternal beneficiary society, having right to amend by-laws, may 
change from assessment plan of insurance to legal flat premium plan. That increase of 
assessment makes insurance unprofitable and prohibitive to old members does not alone 
make rate unreasonable. Plan adopted by fraternal benefit society for readjustment of 
rates proportionate to previous inequality of contribution was not discriminatory and 
unreasonable. Readjustment of rates by fraternal beneficiary society to avert disaster did 
not violate contract rights of members. Allocation of surplus to réserve to meet pay- 
ment of certificates of members paying in surplus was not diversion. Allotment of sur- 
plus to paid-up insurance and cash surrender payments was not diversion, Only those 
whose contributions to fraternal benefit society are in excess of current insurance cost 
have any claim to surplus. Fraternal benefit society had power to effect readjustment of 
rates in order to create necessary reserve. Jenkins v. Talbot. (Ill.) .................1117 
§ 720. DELIVERY AND ACCEPTANCE OF CERTIFICATE. 
720—Benefit Society and old line insurance companies cannot be sued on contract until 
after contract is completed. Complaint alleging beneficiary’s compliance with require- 
ments of benefit society, and that certificate would have been issued before injury but 
for local secretary’s negligence, in transferring papers stated action for damages for 
negligence. Local secretary required to promptly submit papers held prima facie agent 
of benefit society liable for secretary’s torts in discharging duties. That application 
limited insurer’s liability until approval and issuance of policy held matter a defense 
not subject to negative averment. Complaint against benefit society for negligence of 
agent in transmitting papers alleging membership was conditional on acceptance of in- 
surance did not show affirmatively that plaintiff was member precluded from suing other 
members. Lewis v. Brotherhood of Locomotive Firemen and Enginemen. (Ala.)...... 436 
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§ 722. VALIDITY IN GENERAL. 

722—Insured’s agreement that his disappearance should not be regarded as evidence of death 
until after expiration of life expectancy held valid. Agreement in mutual benefit certifi- 
cate that disappearance should not be evidence of death until after life expectancy ex- 
pired held _ unreasonable. Lunt v. Grand Lodge, Ancient Order United Washes of 
Towa. ; 

§ 723. MISRE PRESENTATION, FRAUD, OR BREACH OF WARRANTY. 

(3). Statement as to age. 

723(3)—Fraternal benefit certificate was subject to incontestable provisions of statute 
respected misstatements of cabsentben as to age. Modern Order of Praetorians 
Wilkins. (Ala.) 34 ; se Od ae ee 

(4). Statement as to age. 

723(4)—Fraternal benefit certificate was subject to incontestable provisions of statute 
respected misstatements of warranties as to age. Modern Order of Praetorians 
Wilkins. (Ala.) 

$ 724. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBLIGATIONS. 

(2). Misrepresentations, breach of warranty, or fraud. 

724(2)—Initiation of beneficial member with knowledge of age disqualification and acceptance 
of dues was waiver of restrictions in constitution and laws of brotherhood; brotherhood 
initiating member and accepting dues with knowledge of age disqualification was estopped 
from questioning status. McMullen v. United Brotherhood of Carpenters and Joiners 
of America. (N. M.) 

§ 730: 

730% W here original bill sought damage for wrongful suspension by mutual benefit society 
or restoration to membership and there was no supplemental bill, pleadings did not 
support complainant’s recovery of benefits installments accruing after date of original 
bill, Atkinson v. Railroad Employes’ Mutual Relief Soc. (Tenn.) Py: 

(Cc) DUES AND ASSESSMENTS. 

§ 731. NATURE AND GROUNDS OF OBLIGATION. 

731—-Exaction by fraternal benefit society of chapter dues from insured in addition to pre- 
miums held unauthorized, where insured was not initiated into any chapter. Gallegly 
et al v. American Ins. Union. (Ark. 

743. REFUNDING OR RECOVERY OF DUES OR ASSESSMENTS ‘PAID. 

43—Payment of chapter dues by insured held not voluntary, where made without knowledge 
ret society was unauthorized to collect dues. Gallegly et al v. American Ins. Union. 
(Ark. ) ‘ 


(D) FORFEITURE OR SUSPENSION. 
§ 749. NONPAYMENT OF DUES OR ASSESSMENTS. 
§ 750. —— DEFAULT AS A GROUND OF FORFEITURE IN GENERAL. 
750-——Certificate was not carried in force under by-law relating to paid-up or extended insur- 
ance where insured elected to take under option relating to cash withdrawal or loan 
value. No part of legal reserve was available to insured to carry certificate in fraternal 
beneficiary association in force. Arrearages paid on previous reinstatement: were not 
available to carry certificate in fraternal beneficiary association past lapse or forfeiture. 
Unpaid dividends were not credits subject to application as payment of premiums to 
prevent lapse of fraternal beneficiary association’s certificate. Interest insured paid in 
advance on loan was not available to carry certificate after default. Plumley v. Brother- 
hood of American Yeomen. (Ia.) 
§ 753. — OF PAYMENT OR TENDER TO PREVENT FORFEI- 
TURE. 
(1). In general. 
753(1)—Insurer, wrongfully collecting dues from insured in amount exceeding premium, 
was required to apply funds on premium, or law will make application to avoid forfei- 
ture. Gallegly et al v. American Ins. Union. (Ark.) . ‘ 
753(1)—Where insurance certificate contained no provision regarding dividends, fraternal 
insurance order could retain surplus, unless prohibited by constitution or by-laws. 
Court cannot declare act of insurer in using surplus to issue additional paid-up insurance 
was equivalent to making available fund to pay overdue premiums on original certificate. 
Mixon v. Sovereign Camp, W. O. W.  (Miss.) 
753(1)—Nonpayment of dues by member of benefit society indebted to member for benefits 
does not warrant suspension. Bushko vy. First Uhro Slavonian Greek Sannene Sick and 
Death Benefit Society. (N. J.) 
754. -— EXCUSES FOR NONP AYMENT 
754—Insurer refusing tender of premium and forfeiting policy cannot complain of failure to 
pay subsequent premiums. Gallegly et al v. American Ins. Union. (Ark.) ; 
754—That insured was illiterate and did not understand letter regarding surplus was im- 
material in determining insurer’s liability, where premium was not paid. Court could 
not grant relief on insurance certificate because of insured’s helpless condition at time 
of default in monthly installments. Mixon v. Sovereign Camp, W. O. W. (Miss.) 
§ 755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 
(1). In general. 
755( Provision in certificate against estoppel or waiver by acts of camp officer or member of 
- *neficiary association after forfeiture did is preclude estoppel by society itself. Sover- 
eign Camp W. O. W. v. Bowman. (Ga.) 


§ 756. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(1). Necessity of proceedings to declare forfeiture. 
756(1)—Contract between benefit society and member held to require affirmative action for 
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Benefit Society. ( 

§ 758. REINSTATEM 

§ 760. PAYMENT OF ARREARS. 

760—By-law requiring payment of ‘“‘arrearages’’ on reinstatement following suspension was 
within power of fraternal beneficiary association as reasonable regulation of internal 
affairs, Plumley v. Brotherhood of American Yeomen. (Ia.) : 

760—Insured paying delinquencies to lodge before death became reinstated so as to render 
ae liable on life policy. Grand Lodge Colored Knights of Pythias of Texas v. Moore. 
(Tex 

§ 765. REMEDIES FOR ‘RELIEF AGAINST FORFEITURE. 

765—Prayer for general relief in bill by insured seeking in alternative reinstatement in 
mutual benefit society authorized decree for benefit installments in default when suit 
was commenced. Atkinson v. Railroad Employes’ Mutual Relief Soc. (Tenn.) 

{E) BENEFICIARIES AND BENEFITS. 

§ 768. PERSONS WHO MAY BE BENEFICIARIES. 

§ 769. —— IN GENERAL 

769—Membership certificate designating mother as beneficiary of death benefits held enforc- 
able by mother after member’s marriage, regardless of naeny on member. Sancete 
v. Supreme Council of the Royal Arcanum et al. (N. J.) 

§ 770. TATUTORY PROVISIONS. 

770—It is insufficient to show beneficiaries had insurable interest in insured’s life under 
statute naming persons to a benefits of fraternal benefit association are payable. Long 
v. Montgomery et al. wareenhe Gea 

§ 772. DESIGNATION OF BENEFICIARY. 

§ 773. —— IN GENERAL. 

773—Insured naming wife as beneficiary in mutual benefit certificate held not to have in- 
tended second wife as beneficiary. ‘Term “widow” as used in designation of beneficiary 
in certificate of insurance or in by-law relating thereto, refers to person occupying 
status on insured’s death. Continental Bank & Trust Co. v. Sovereign Camp, W. O. W. 


(La.) 

§ 776. FAILURE OF BENEFICIARIES. 

776—Adopted “child” was entitled to proceeds of fraternal insurance policy naming divorced 
wife as beneficiary. Chancellor v. Chancellor. (Tex.) scale 

§ 777. INVALID OR INEFFECTIVE DESIGNATION. 

777—Widow never named beneficiary of policy cannot question payments to illegitimate child- 
ren of insured where rules of association permitted —- of Saar Caen consent 
of beneficiary. Chance v. Grand Lodge, K. (1, 5 

§ 785. DEATH OF BENEFICIARY BEFORE ‘INSURED. 

785—Where insured remarried after death of wife designated beneficiary in certifies ate on in- 
sured’s death insurance went to surviving widow and children of first marriage share, 
and share alike under by-law. Continental Bank & Trust Co. v. Sovereign — 
WO. Cad 

§ 789. NOTICE AND PROOF OF ‘LOSS. 

(2). Estoppel and waiver, as to proofs or defects therein. 

789(2)—In action on death benefit certificate proof of death within specified time was not 
reauired if defendant denied sane United Order of Good Samaritans v. Betts. 
(Ark i 

§ 791. AMOUNT OF ‘BENEFITS. 

(1). Death benefits. 

791(1)—Construction of fraternal association bylaws will be adopted which will sustain 
benefits thereunder rather than one causing forfeiture of part. United Brotherhood - 
Maintenance of Way Employees and Railway Shop Laborers v. Blair. (Okla.) 

§ 792. ADJUSTMENT OF LOSS. 

792—Beneficiary could not recover on benefit certificate, after signing unambiguous receipt 
for amount ‘“‘accepted as a settlement in full’ ’on policy. Insurer’s payment of $50 held 
sufficient consideration for release and settlement of claim under benefit certificate for 
$300. International Order of Daniel v. Green. (Ark.) 

§ 793. RIGHTS OF BENEFICIARIES TO PROCEEDS. 

793—Divorced ‘wife’? cannot take death benefits under statute. Any interested party may 
raise question of divorced wife’s saeceamuaceioutn to take death benefits. Day v. C 
(Ariz.) . 

793—Constitution and charter of fraternal insurance society held admissible in action to de- 
termine whether insured’s godchild could be beneficiary of endowment. Godchild upon 
whom insured was dependent held not entitled to proceeds of endowment payable to 
widows and orphans of society’s members. Succession of Jones. (La.) 

793—Georgia life insurance certificate held governed by Georgia law prohibiting beneficiary’s 
recovery thereon unless dependent on insured for support. Insured’s Promise to marry 
beneficiary of life certificate being void, beneficiary’s claim as “de endent” on insured was 
likewise void. Insurer could not waive restrictions respecting eligibility of beneficiaries 
of fraternal benefit certificate imposed by state statute. Jones v. Suemden Camp Wood 
men of the World. (U. S.) 

793—Niece of insured’s first wife held not ‘disqualified as beneficia under fraternal benefit 
we, by removal from his home. Modern Woodmen of America v. ae et al. 


(Wis 
§ 796. RIGHTS OF REPRESENTATIVES OF BENEFICIARY. 


796—Heirs of deceased beneficiary could sue on policy, though insurer’s by-laws did not 
mention heirs. Gallegly et al v. American Ins. Union. (Ark. 
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§ 800. DAMAGES FOR REFUSAL OF PAYMENT. 

800—Defendant, having central organization and local chapters for benefits in addition to in- 
surance, held fraternal benefit society not subject to penalties and attorney’s fees. 
Gallegly et al v. American Ins. Union. (Ark.) 

$ 801. RELEASE OR DISCHARGE OF ASSOCIATION FROM LIABILITY. 

801—Insurer’s payment of $50 held sufficient consideration for release and settlement of 
claim under benefit certificate for $300. International Order of Daniel v. Green. (Ark.) 

(F) ACTIONS FOR BENEFITS. 


§ 803. = OF CHARTER, BY-LAWS, OR CERTIFICATE OF MEMBER- 


§ 805. —— aeons = COURTS FOR SETTLEMENTS OF DISPUTES. 
) n genera 

805(1)—Wrongful suspension of insured prevented mutual benefit society from claiming insur- 
ed seeking benefits should first exhaust remedies within society. Member of Mutual bene- 
fit society, unless expressly prohibited, may sue without appealing to tribunal within 
societ Atkinson v. Railroad Employes’ Mutual Relief Soc. (Tenn.) 
807. CONDITIONS” PRECEDENT IN GENERAL. 

£07 Fitine roof of disability during insured’s wron ful suspension from mutual benefit 
Society held not condition precedent to recovery a sick benefits for suspension period. 
Insured wrongfully suspended was not required to tender dues as condition to recovering 
sick benefits, where constitution of society provided for deduction of dues during dis- 
ability. Atkinson v. Railroad Employes’ Mutual Relief Soc. (Tenn.) 

§ 811. VENUE. 

811—Unincorporated mutual benefit association was not “insurance company” within mean- 
ing of venue statute. Amarillo Mut. Benev. Ass’n. v. Hurd et al. (Tex.) 

§ 813. PARTIES. 

813—-Widow of deceased member of United Brotherhood of Maintenance of Way Employees 
and Railway Shop Laborers held proper party to recover burial expenses. United Brother- 
hood of Maintenance of Way Employees and Railway Shop Laborers v. Blair. (Okla.) 

§ 814. PROCESS AND APPEARANCE. 

814—Code providing service not timely made before appearance term shall be good for next 
term is applicable to service of insurance commissioner, in action against fraternal benefic- 
iary association. Sovereign Camp W. O. W. v. Brown. (Ga.) 

§ 815. PLEADING. 

(1). Declaration, complaint, or petition. 

815(1)—Court reciting condition in which matured demand in favor of beneficiary arose 
was not demurrable for failure to connect claim with benefit certificate. Code form of 
complaint on insurance policy is not applicable to fraternal insurance contracts. Modern 
Order of Praetorians v. Wilkins. (Ala.) 

815(1)—Obligation of insurer in statement naming maximum amount. limited to amount 
collectible upon assessment may be enforced upon allegations of maximum amount and 
ig eae and collect. neater Progressive Mut. Life & Acc. Ass’n. v. Allison 
et al. (Tex.) : 

(2). Plea, answer, or affidavit of defense. 

815(2)—Plea of insurer setting up misstatement of age was plea in bar of all recovery for 

fraud in obtaining insurance. Modern Order of Praetorians v. Wilkins. (Ala.) 
Issues, proof and variance. 


(4 
815(4)—Admrssion of ‘proofs of death brought into court by insurer was not erroneous, in 
oy of issue as to ey of proof. Modern Order of Praetorians v. ee 


815(4)itlinois law relative to fraternal insurance contracts not having been pleaded | or 
proved, was not law of case; Illinois fraternal society’s amendment of by-laws limiting 
disability benefits to specified sum held void as to previously disabled member. Ex- 
cluding proof of condition of fraternal insurance society’s benefit fund to show necessity 
of making reduction in benefits payable, because not pleaded held not error, Dotlich v. 
Slovene Nat. Ben. Soc. (Minn.) 
§ 816. _.EVIDENCE 
§ 817.’ —— PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
817(1)—Fraternal society pleading acceptance of all dues and assessments had burden of 
establishing affirmative defense; whether insured was in good health when fraternal bene- 
fit certificate issued, held for jury; conflicting evidence presents question for jury. Ude 
vy. Moedern Woodmen of America, CNG.) «ww. ccc ccc ccc sccaccs dsb al gee 
§ 818. ———- ADMISSIBILITY. 
(1). In general. 
818(1)—Beneft certificate was admissible without proof of paces: in absence of plea 
denying execution. Modern Order of Praetorians v. Wilkins. 
(2). Misrepresentation, breach of warranty, or fraud. 
818(2)—-Admitting ambiguous receipt in action on death benefit certificate held not error 
where both parties agreed that it was receipt for dues. Where receipt for dues was 
undated, admitting testimony in action on death benefit certificate as to what dues were 
paid held peepee, United Order of Good Samaritans v. Betts. (Ark.) 
819. —— WEIGHT AND SUFFICIENCY. 
(1). ‘n general. 
819(1)—Evidence as to timely payment of dues and proofs of death held to warrant re- 
covery on fraternal benefit policy. United Order of Good Samaritans v. Banks. (Ark.).. 449 
(2). Matters of avoidance or forfeiture. 
819(2)—-Evidence as to timely payment of dues and proofs of death held to warrant re- 
covery on fraternal benefit policy. United Order of Good Samaritans v. Banks. (Ark.) 449 
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§ 824. CONDUCT IN GENERAL 
§ 825. —— QUESTIONS FOR JURY. 
(2.) Avoidance or forfeiture. 
825(2)—Whether member of benefit society had been expelled before his death held for jury. 


Bushko v. First Uhro Slavonian Greek Catholic Sick and Death Benefit Society. (N. J.) 
§ 826. INSTRUCTIONS. 


(2). Death or injury and cause thereof. 
826(2)—lInstruction that by “loss of use’ is meant that use of foot is substantially impaired 
— prejudicial error. Sweetwater Feegrensive Mut. eeuull & Acc. Ass’n v. Allison 


§ 827. a ERDICY | aN WI a ee eee Ge es ewe pee 


827—Finding that refusal to pay disability benefits under fraternal policy was based solely 
on by-law amendments after disability supported conclusion member was entitled to 
recover. Dotlich v. Slovene Nat. Ben. Soc. (Minn.) , ' 





908 


798 





